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STATEMENT OF TXE CASE AND FACTS 

In May, 1989, Michael Walsh, a flight engineer, was fired by 

Arrow Air, Inc. (Arrow) because he refused to allow one of Arrow's 

airplanes to fly with a dangerous hydraulic leak. He had reported 

the leak to the maintenance crew (A.2). The crew later told him 

they had fixed the leak. But when Walsh reinspected the plane, he 

saw that the crew had not fixed the leak and it was still 

dangerous. Against Arrow's wishes, Walsh grounded the flight for 

five hours ( A . 3 ) .  

Arrow threatened Walsh for reporting the incident and 
1 grounding the flight. Three weeks later, Arrow fired Walsh ( A . 3 ) .  

Walsh sued Arrow for wrongful termination. The trial court 

dismissed his complaint. The Third District, on rehearing, held 

that Walsh had a cause of action under the Whistleblower's Act, 

S448.102, Florida Statutes (1991). The court held that 5448.102,  

together with 8112.3187, Florida Statutes (1986), modified the 

common law to allow a limited cause of action for wrongful 

discharge (A.7-8). The court also held that 5448.102 was remedial, 

and controlled this case (A.10-11). 

Arrow now seeks review of that decision in this court. 

As the District Court noted, Arrow has a history of bad 
maintenance practices. (24.2-3, at n.2). The last time the court 
focused its attention on Arrow, Arrow had flown an airplane in a 
dangerous condition, including a leaking hydraulic system (&). 
The resulting crash killed 250 people. Arrow Air v. Connellv, 5 6 8  
So.2d 4 4 8  (3d DCA 1990), rev. denied, 581 So.2d 1307 (Fla. 1991). 

1 
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SUMMARY OF THE ARGUMENT 

Review should be denied, because the decision of the Third 

District does not expressly and directly conflict with any of the 

decisions cited by Arrow and because the Third District's decision 

upholds important public policies of this State. 

Every case cited by Arrow is markedly different from this 

case. Not one of them involves 8448.102. Not one of them involves 

a statute so similar to one which this Court has already held is 

remedial. Not one of them even involves a statute that is remedial. 

The substance/procedure analysis in the cases cited by Arrow 

is inapplicable here because the statute is remedial. None of the 

cases cited by Arrow holds that a remedial statute cannot be 

applied retroactively. 

ARGUMENT 

This Court's jurisdiction to resolve conflicts in the law is 

limited to review of decisions which either (1) announce a rule of 

law which conflicts with a rule previously announced by this Court 

or another district, or (2) apply a rule of law to produce a 

different result in a case which involves substantially the same 

facts as a prior case. Mancini v. State, 312 So.2d 732 (Fla. 1975); 

see also City of Hallandale v. Chatlos, 236 So.2d 761 (Fla. 1970) 

(no conflict if statutes are different); Times Publishins Co. v. 

Russell, 615 So.2d 158 (Fla, 1993) (no conflict if facts are 

different). This decision does neither. 

None of the cases cited by Arrow for conflict involves either 

the statute at issue here or facts even remotely similar to the 

facts of this case. 

2 
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A. No conflict with cases holding substantive a t a t u t e s  
are not retroactive. 

Arrow asserts conflict with cases which hold that a 

substantive statute or constitutional amendment cannot be applied 

retroactively. But whether a statute is substantive or procedural 

does not always determine whether it can be retroactive. This court 

has recognized a third category of statutes, those that are 

remedial. C i t v  of Orlando v. Desjardins, 493 So.2d 1027 (Fla. 

1986). A statute may be both substantive and remedial. 

"[R]egardless of whether the statute is procedural or substantive 

in nature, if the statute is remedial it must be applied 

retrospectively to serve its intended purpose". Cebrian v. Klein, 

614 So.2d 1209, 1212 (Fla. 4th DCA 1993) (emphasis in original); 

accord, Desiardins, 493 So.2d at 1028.' 

The Whistleblower's Act of 1991 is most definitely remedial. 

It is similar in a11 material respects to a statute which this 

Court has already held to be remedial. In Martin Countv v. 

Edenfield, 609 So.2d 27 (Fla. 1992), this Court held that the 

Whistleblower's Act of 1986, 8112.3187, Florida Statutes, is a 

remedial statute. Section 112.3187 does in the public sector what 

5448.102, the Whistleblower's Act of 1991, does in the private 

sector: it prohibits employers from firing employees for specified 

Arrow has misstated what the Court held in Citv o f  Lakeland 
v. Catinella, 129 So.2d 133 (Fla. 1961). The Court actually said: 
"Remedial statutes statutes relating to remedies or modes of 
procedure, which do not create new or take away vested rights, but 
only operate in furtherance of the remedy or confirmation of rights 
already existing, do not come within the legal conception of a 
retrospective law, or the general rule against retrospective 
operation of statutes" (emphasis added). The Court d i d  not say 

2 

I 

I 

I 
I that remedial statutes are never substantive. 

I 
3 

Law Office of Barbara W. Green - Grove Place, Thlrd Floor - 2964 Aviation Avenue, Coconut Grove, Florida 33133 - (305) 448-8337 



reasons contrary to important public policies, and protects 

employee efforts to stop or report employer wrongdoing. 

Thus, Arrow cannot seriously argue that this statute is not 

remedial. Consequently, every case which Arrow has cited for 

conflict on this poin t  is distinguishable, because none of them 

involves a remedial statute. 

L. Ross, Inc. v. R.W. Roberts Constr. Co., 481 So.2d 484 (Fla. 

1986) involved an attorney's fees statute that was held to be 

substantive, not remedial. In fact, the Court  expressly 

acknowledged the rule applied by the Third District in this case: 

"Remedial statutes are excepted from the general rule against 

retrospective application of statutes". 481 So.2d 484. 

Younq v. Altenhaus, 472 So.2d 1152 (Fla. 1984) also involved 

a substantive statute, not a remedial one. Moreover, unlike the 

Whistleblower's Act at issue here, the statute in included 

an express indication of legislative intent that it not be 

retroactive. 472 So.2d at 1154. 

State v. Lavazzoli, 434 So.2d 321 (Fla. 1983) was also quite 

different from this case. It involved a criminal prosecution, not 

civil litigation. The issue in Lavazzoli was retroactive 

application of a constitutional amendment, not a remedial statute. 

Nor does Larson v. IndeDendent Life & Acc. Ins. Co., 29 So.2d 

448 (Fla. 1947) provide conflict. Larson involved a tax statute, 

not a remedial one. The Court stated no absolute rule against 

retroactivity. It merely stated that statutes creating new 

obligations were '!more rigidly construed" to be prospective. 

4 
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Arrow also asserts conflict with Edenfield, the case in which 

this Court held the Whistleblower's Act of 1986 to be remedial. 

Arrow incorrectly suggests that this Court  held that the statute 

in that case could not be applied retroactively. But, in fact, the 

Court did hold amendments to the statute retroactive, but only to 

a date specified by the legislature. "These amendments, however, 

were retroactive only to July 1, 1992". 609 So.2d at 29 n.2. 

The legislature has set no such limit on the retroactivity of 

this statute. Therefore, there is no conflict with Edenfield. 

Moreover, the statute does not, as Arrow insists, create an 

entirely new cause of action. Florida has recognized some form of 

wrongful discharge cause of action for at least eleven years. Smith 

v. Piezo, 427 So.2d 182 (Fla. 1983); Scott v. Otis Elevator Co., 

572 So.2d 902 (Fla. 1991). The Third District merely applied the 

cause of action to a new set of facts, never before considered by 

any Florida court. 

This is how the common law usually develops. Even when this 

Court creates or recognizes a totally new cause of action without 

legislation, it applies the new common law to cases already 

pending. For example, in West v. Caterpillar Tractor, 336 So.2d 80 

(Fla. 1976), this Court recognized a cause of action for strict 

product liability and applied it to a pending case. Similarly, in 

Hoffman v. Jones, 260 So.2d 431 (Fla. 1973), this Court applied 

the new rule of comparative negligence to pending cases in which 
it was raised. "The fundamental considerations of fairness are 

surely the same" for the common law as they are for statutory 

changes. Sutherland, Statutory Construction S41.05 at 370 (1992). 

5 
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Moreover, the Smith decision pointed out that, when the 

legislature enacts a statute that requires an act to be done for 

the benefit o f  another, or forbids an act which may injure another, 

Florida law implies a cause of action for the violation of that 

statute. 427 So.2d at 184. Arrow's alleged acts violate 

requirements of the common law, statutes and regulations. Thus, 

Walsh's cause of action is nothing new. As the Third District 

pointed out (A .7 -8 ,17 )  Arrow had an obligation to safely carry i t s  

passengers. $S860.02, 860.13, Florida Statutes. Moreover, Arrow's 

threats against Walsh may have constituted violation of 5836.05, 

for which the Civil RICO act may have provided much the same remedy 

provided here, especially when viewed in light of the facts in 

Connellv. See 55772.102(1)(a)(22); 772.103; 772.104, Florida 

Statutes; See also Gough, Wronqful Discharse: Can Rico Come to the 

Rescue, 61 F1a.B.J. 91 (June, 1987). And, of course, these acts 

violated Federal Aviation Regulations. Connellv at 450; see also, 

e . g . ,  14 C . F . R .  543.5, 43.12, 125.241, 125.243.; Cf. Florida 

Frsisht Terminals v. Cabanas, 354 So.2d 1222 (Fla. 3d DCA 1978) 

(violation of Federal Aviation Regulations is negligence s e ) .  3 

Firing Walsh was just part of Arrow's continuing pattern of 

conducting i ts  business by violating safety requirements and 

covering up the violations. Since Arrow's actions were already 

forbidden by law before the statute was enacted, it is no great 

change in the law to hold Arrow accountable in this case. 

If the court had applied 
grounded the flight, Walsh would 
York Labor Laws (McKinney 1989). 

3 the law of New York, where Walsh 
have had a claim under S 7 4 0  New 
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13. No conflict w i t h  cases regarding legislative 

The decision below does not conflict with cases 

retroactivity requires an expression of legislative 

intent. 

holding that 

intent. None 

of the cases hold that the "presumption" of prospective application 

is a conclusive one, or that the legislative intent must always be 

express, or that it cannot be implied when the statute is remedial. 

For example, Larson v. Independent Life & Acc. Ins. Co., 29 

So.2d 448 (Fla. 1947) holds that such legislative intent may be 

found by implication. Walker & LaBerse, Inc. v. Hallisan, 344 So.2d 

239, 242 (Fla. 1977) recognizes that remedial statutes can be 

applied retrospectively regardless of statutory language. State 

v. Lavazzoli, 434 So.2d 321, 323 (Fla. 1983) recognizes the 

presumption against retroactivity, but does not hold it 

irrebuttable. State v. Zuckerman-Vernon Corp., 354 So.2d 353 (Fla. 

1978) merely holds that in that case the retroactivity argument was 

rebutted -- but it did not involve a remedial statute. 
The statute at issue here gives to private sector employees 

a remedy that was given to public employees in g112.3187, which 

this Court has already found to be remedial. The presumption of 

prospective application is rebutted when the statute is remedial. 

Since this statute is remedial, and the statutes and constitutional 

amendment at issue in the cases cited by Arrow were not held 

remedial, the Third District's decision does not conflict with 

those cases. 

C .  No conflict w i t h  due process cases. 

The Third District's decision does not conflict with any of 

the due process cases cited by the defendants because this statute 

7 
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is remedial, and because it does not really impose any new duty or 

obligation on Arrow which it did not already have. 

Arrow already had the duty t o  safe ly  carry passengers; to 

safely maintain its airplanes; to keep records correctly reflecting 

that maintenance; to obey FAA regulations; to refrain from 

threatening anyone with intent to compel him to do any act or 

refrain from doing any act; and to refrain from conducting i t s  

affairs through a pattern of such threats. See p . 6 ,  supra. The 

penalties for Arrow’s breach of those duties ranged from civil t o r t  

liability to loss of its FAA license to liability for treble 

damages and attorneys fees under 5772.104. The Whistleblower’s Act 

of 1991 did not change any of that. Therefore, cases in which a new 

duty or obligation was imposed are inapposite and cannot provide 

the basis for conflict jurisdiction. 

Arrow cannot contend that it had a vested right to violate 

these l a w s  and regulations without legal consequence. It cannot 

seriously contend that it relied to its detriment on some supposed 

right to evade maintenance, record-keeping or safety requirements. 

It violates no concept of fundamental fairness to hold Arrow 

accountable in this action f o r  activities it knew were prohibited, 

or to impose liabilities that were already provided by law. 

None of the constitutional cases cited by Arrow involve a 

situation remotely resembling the facts of this case. Nor did this 

Court, in any of the cases, hold that a remedial statute l i k e  t h i s  

one could not be applied retroactively. 

In neither Florida Patient’s Compensation Fund v. Scherer, 5 5 8  

SO.  2d 411 (Fla. 1990), nor Cantor v. Davis, 489 So.2d 18 (Fla. 

8 
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1986), nor Younq v. Altenhaus, 472 So.2d 1152 (Fla. 1985) did the 

Court hold the statutes remedial. There is thus no conflict with 

these cases. 

In McCord v. Smith, 4 3  So.2d 704 ,  708-09, (Fla. 1950) the 

Court held that the statute was remedial, and therefore could be 

applied retroactively, noting that *la retrospective provision of 

a legislative act is not necessarily invalid." That is exactly 

what the Third District did here. The Third District's decision 

does not conflict with McCord. 

I 

D. Discretionary reasons to deny review. 

Strong policy reasons militate against review. 

For most cases, the District Courts of Appeal are the courts 

of last resort. The District Courts have had little opportunity to 

consider this statute. Arrow cites no cases even discussing this 

statute. It would be premature for this Court to do so before the 

District Courts have had that opportunity. 

Moreover, the decision vindicates important public policy, 

adopted by the legislature, to encourage employees to try to s top 

their employers' dangerous, illegal practices. What a court is 

really saying when it describes a statute as "remedial" is that the 

court has made a value judgment. It has decided that the policies 

behind the statute are significant enough to outweigh any possible 

unfairness in retroactive application. Sutherland, Statutory 

Construction 541.05 at 368 (1992). That is what the Third District 

did here. In Connellv, t h e  court found evidence that Arrow 

"consciously pursued a course of conduct which subordinated 

passenger and crew safety to concerns for company profits" and of 

9 
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"routine practices" constituting 'If lagrant violations" of FAA 

safety rules. 568 So.2d at 449, 450. Walsh was fired for trying 

to stop those practices. He should not be denied a remedy. He 

should be given a medal. 

Finally, retroactive application of the statute now does not 

affect a large number of cases. The statute of limitations is at 

most four years. In a few months, any attempt to apply the 1991 

Whistleblower's Act to a cause of action which accrued before 1991 

will be barred by the statute of limitations. There have been no 

other appellate decisions on this issue since the Third District's 

decision nine months ago. 

lawsuits resulting from the Third District's decision. 

Thus, there will be no great flood of 

Conclusion 

Respondent respectfully requests this Court to deny review. 
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objact t o ,  or rmfuso to partlcipato in, mmploymant activities 

which violata a law, ah, or rmgulation. - Thrro A 8  also a 

th+rrhold ehoicr @f l a w  issum, i . m . ,  whrther tho “rignifieant 

rdationshipU t a s t  compels tho application of Florida l a w .  

we affirm a s  trial C O U ~ W ~  finding that thk ease is 

pOV.m*d by Florida law, but revor80 t h m  finding that no viable 
cauem of action is all8gsd under Florid6 law. 1 

Facts of this Case 

Michar1 Walrh, a Florida rmidmnt, wa8 employ8d as a flight 

engineer by Arrow A i r ,  a Florida corporation with its principal 

place Of businesm in Dad8 County, Florida. On A p r i l  25, 1989, 

Walsh dirrcovrred a hydraulic leak in conncrction with Flight 506 

8cheduled for doparture from John F. Kennmdy A i r p o r t  i n  New 

York.’ H e  reported tha lrak to tha flight’s maintenance crew. 

App. 2 



. .  

Sub88~Ont ly  Craw r8poe.d that  thr l8ak had born chrckrd and 

ropairod. On a vi8ual rr-oxamination, Walmk maw that proper 

rrpair8 had not b 8 m  sad. 8nd that a dangarou8 leak .till axirted 

t h o  8 Y 8 t m .  HO rmportmd t h e  hCidrnt and, agaimt-the wishes 

02 thr rpploy8r, gtoundrd the flight for approxhately ffvs hours 

whiz8 nacmmmary rapairo were performed. 

Arrow A i r ,  by and through its rppployea6, thrratrnmd Walsh 

for hi8 actions i n  ropo~ing ths ineid8nt and grounding the 

flight. Approxbatrly thrrr vark. later, Walsh was tmrminated 

from him employment w i t h  Arrow A i r .  He commenced this action 

for wrongful tarmination. 

choice o f  f a w  

"Tha rights and liabilitirm of the partirr with raspret to 
an b8ua h t o r t  arm dmtmrminmd by t h m  local law of th8 8tate  

which, w i t h  raspeet t o  that ismue, has thr most significant 

r8lationohip to thr occurrance and the parties," Ei6hOP v. 

Florida Sprcialty Paint, C o . ,  389 So. 26 999, 1001 ( F l a ,  1980), 

(citing Re8tatement (Second) of Conflict of Laws 8s 145-146 

(1971)). m e r ,  the court noted, tha contact. t o  bm takrn into 

account in  drtemining tho law applicable to M irsue include: 

(a) thr placr where thr injury occurrid, (b) the placa vhera-the 

conduct cawing t b m  injury occurrod, (c) thr daaricilr, re8idene0, 
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nationality, placa of incorporation and placr o f  buainrma of th. 

partiem, and (d) the placr vharm tho r8latiOn8hip, If any, 

b o t w r u r  thm partirr ir cmtrrnd. - Id. Both partiam u e  Florida 

roaidmta and tha allmgrd tortlourn act oecurrrd in ?lorid&. - We 

a v o  W i t h  thm appmllaa tha t  applying the factor8 from Bishop to 

the facts a8 allmged i n  the emplaint, Florida has a more 

Common-Law Rule on Timinat ion  of A t - W i l l  Employmem 

Under thr common-law rule, whrn a tmrm of amploymrnt is for 

an indefinltm period of t i m e ,  aither party may tarninate the 

rmploymant at any t l m m ,  for any caurno or no caum a t  all, without 

incurring liability. mare0  v. hxblix Suprr Xarket8, Xnc., 384 

So. 24 1253, 1254 (Fla. 1980) .  Thirn 8aploym.nt-at-wlll doctrine 

harmonized w i t h  the lairraz fairr political and economic 

philo8ophy of tha nineteanth cantury which warn ba8rd on the 

brlief that Unploymrm mhould bm from to run t h e i r  burnineones 

without g o v m m m t  intrrfrrsnca. T h m  ru10 wan a h a  conoistent 

w i t h  tha ftmmdom o f  contract idrology pravalrnt during the 

nineteanth cantury. According to  that doctrina, t h m  freodom to 

makm eontracta included frmmdom to terminat. a m m  unlamm the 

partirm ware bound for a rpecific prriod of t h 8 .  Mark A. 

Rodailam, Shelter from the storm: Thr Need for WronsfUl 

Dimcharere Us i s la t ion  in Alamka, 6 Illamka L. Rrv. 321 (1989). 

Illthough t h m  maim gainad widr acerptancr in thim country 

d u h g  that  pmriod, court8 and lawmaker8 loarnmd war tho yaars 

that tbn mutuality o f  obligation. rational. i a  bammd on a falmr 

' .  

-I- 
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promima of  equal bargaining powar b8twam aplpyme8 rt-will and 

uploymrr, and that the rula i 8  inadaquatm t o  p r O t O C t  Ilployeee' 

- 8 t S  ad+. D. bouffard, mrrsino Protmction Aqainrt 

pItaliatorY Dbcharsr, 38 He. L. Rmv. 67 (1986) t John E. Gardner, 

redoral Labor L a w  Preemption of State Wtoncfful Dl8charqe C l a i m s ,  

58 U. cin. L. Rev. 4 9 1  (1989). ehang.8 moeialvalums, as we11 as 

changmn in modam amploymmt relation8hipr, hava lad t o  an 

e r o ~ i o n  of t h m  traditional rule. "A vmritabla avalanche of 

mcholarly opinion ham, w i t h  nmar unanhinity, coma down in favor 

of  abolishing the at w i l l  -la." Note, PrOtaCtinq Employsea A t  

W i l l  Against Wronerful Di8eharse: Thr Public Policy Exception, 96 

Ham. L. Rev. 1931 (1983). 80s gmnmtallY Michael A. DiSabatino, 

Annotation, H o d e r n  Status of Rul8 that Emp lover Way Diacharqm A t  

W i l l  E3Pploy.8 for any Rmamon, 12 A.L.R. 4- 544 (1982). 

Modern Trend 

One commentator, in a 1986 law-ravimw article, notrd that 

all but nine 8tataa had abandonrd th8 traditional rule rogarding 

the tarmination o f  at-will r~lployrrm--Florida, Colorado, Gaorgia, 

I W a ,  IBui8isna, HhBi88ippi, Rhoda I8lmdr U t a h  and Varmont. 

Hichar1 C. Whelm, Unmuccrrsful m ~ l o ~ o o  Arbitrantm Brlnq 

Wronpful Dimcharac claimn, 35 Buff. L. Rav. 295 (wznter 

1986) (citing H. Pmrritt, m P l O Y 8 .  Dirai8mal U w  and Practice 

(1915))* Siner publication o f  t& 1986 mtudy, mnt.1 o f  the 

ruaining nine mtatam, including Florida, ZLO l0nq.r rdhars 

rtrictly t o  t h m  cmon-law male. mrrmm;Lng dimanchmtlmt w i t h  

thm common-law rule, tho limnirmippi mupr- court wrote in - Shaw 

v. Burehfirld, 481  So. 2d 247 f l m m \  th8t undar t h m  apprapriate 

APP* 
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Status of the Rule in Florida 

Hartley v. Ocean Reef Club, Inc., 476 So, pd 1327, 1329 

(Fla. 3 4  DCA 1985)#  involvod an amployma who warn di8Charg.d for 

allrgodly rrfuning to partidpat. in him rpployor@m violation of 

foderal and rtatr anvironmmntal atatutrr and ragulationr. He 

complahmd of a wrongful dhcharg8. ~immirmal of t h m  conplaint 

for  failurm to .tat. a C a m 8  of action warn affirmed, w. rraisted 

urging. to follow tho modom t tond  on qroundr that thm public 

palicy axeaption aim too vagur a concept to jurtify th. judicial 

crmatlon of much a to r t . "  Hartlay, 476 SO. 2d at 1329. 

According to Hartlw, chooming bmtwoan compmting public policies 

i 8  a fUnCtiOn b8.t laft to -8 1 O q i ~ l a t ~ ~ ,  - Id. 



I 
1 
I 
I 
I 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

A p a r  aftar Bartley, thr logirlatur. umctmd mectlon 

ll2.3187,*tbm Whi8t18-blowrr88 A c t  Of 1986 Which, among other 
- - -  

fhingm, prohibit8 tba direhargm of public aployam8 or amployres 
Of hdmpmndmnt contractor8 doing burinm8m with .tat8 agenchs, in 

rmtaliation for reporting omployrr violation. of law. that 

era8te a dangmr to tha publie'm hralth, mafoty, or walfare. 

In 1991, t h m  Whhtlm-blowrr pretaction va8 rxpandmd t o  cover 

private-amtor mmploymma who di8close, or thraatrn t o  disclose, 

mployar violations of law, rule or rmgulation, or who obj8ct to, 

or rrfurr t o  partieigatm in any activity, policy, o r  practice of 

the amp1oy.r which im in violation of a law, r u l m  or regulation. 

448.102, Fla. stat. (1991) .' Without qurrtion arctionm 112.321 
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and 446.102 havm modifi8d t h m  common law in Florida which 

pornittad privato aBplOyar8 to tmr~inato an at-will anployam at 

uay t h o ,  for  m y  call.., or for no caumr a t  all. Arrow Air 

ugurm, howavorf that 8rction 448,102 i8 not applicable t o  this 

c8mo brcaum it pomt-date8 tha opatativa factm. A. tho final 

point w e  eonmidrr wheth8r thr rtatuta, which wa8 anacted while 

tbe carno warn panding on appoal, mhould be givan retroactive 

application. 

* 

Rotroactiva Application 

Although the general nale im that rtatutmr croating new 

rights operate prospectively, Florida Dap't of Revmue v. 

Zuckerman-Vernon C o r p . ,  354 So. 2d 353 (Fla, 1977), the =la is 

not ab80lUt.. 2 Suthsrlsnd, Sta tu tory  Conmtruetion, 8 41.01 ( 4 t h  

od. 1986); 49 Fla.Jur.?d, Statut.8, a 107 (1984). Whrthsr thm 

naw mtatute eontrola tba outcoIp. of thim cam. depandr on 
lrgislativm intent .am cloarly axprmrmod or implied. Under 

Florida law an intent that  a rtatutr haV8 application to cases 

p8nding W i l l  be presumad if thr #tattat. is rrmadial i n  nature. 

City of Orlando V. D.8dardinSf 493 So. 24 1027 (Fla. 1986) .  This 

f i n a l  diacwmion owaminrr t h m  rtatuto in light of tba above 
principlrr . 

A x-edial mtatute i8 a lagi8lat ive anactnent that intends 

to afford a ptivatm rrmady to a prrron iIljUr8d by a wrongful act. 
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It is de8ignrb to corrrct an rxi8ting l a w ,  rodre88 An rxirting 

qrirvancr, or introducr rrgulationr condueivr to thm public good. 

plack'm L a w  Dictionary 1292-93 (6th ode 1990) (citing Application 
pf C i t y  of New York, 71 Winc.2d 1019, 337 N.Y.6.3d 753 (N.Y. Sup. 

C t .  1972); In rm Estate of H e C r a c k m ,  9 Ohio Hire. 195, 224 

N.E.2d 181, 182 (Ohio Prob. 1967) ) .  An mxmination of a rtatute 

in himtorical contmxt im marantial t o  a d8trminatiOn that  it is 

remedial . 
Several rignif icant occurronc8m, luntionmd marliar in this 

opinion, prrcrdsd pamragm o f  moction 448.102 . Workplace 
rmlitirr showed the at-will doctrine to br harmhly unoqualt an 

avalanche of criticirm w a 6  hmapod on t h m  rule in tr8atirm~ and 

cane law from other jurindictionrt Florida law. which chipped 

.way a t  th8 doctrinr came elomr on t h m  haelm o f  camrm w h i c h  

dimrimad wrongful-tarmination camom am I uttar for logimlative 

intarvmntion. Undoubtodly, thr mtatutr warn mnaetmd in r88ponme 
to thoma davalopment8 and w i t h  thr htmnt t o  give a private 

rmedy to mmployieu who muffer dimcharge where thslr only 

tran6grro~ion I8 dirobadiance to mploymr practicrm which violate 

law. uraetrd to protret th8 public mafaty mnd hoalth. 

In holding that  a new Florida Public Recurdm A c t  oxrarption 

wam rnmdial and to bo 8ppli.d rmtroactivaly, tho muprmk Court 

g.vr the mtatuta a mhilar %ontuctwl axaainationw. City of 

Orlando v. Dmtardinr,  493 So. ad &t 1028. It noted that 

n 8  "littlr doubt am to [ tho  rxomption'r) ralutary uad p r o t m e i V 8  

purpome 02 ritigating tho harsh pr0~irion8 of thr [Act1 am 

applimd to public antitier@ liti$ation f i l m 8  ongoing 

9 
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l i t igation." masoning furthmr, tho court concludad that the 

lmgi8lature having now ~ t 8 d  t o  correct tho unbalancmd pomture 

and di8advantag.d mtatua of public antitiam, rmtroaetive 

application of thr law 8hould not br dmniad on the tmchnical 

p a d  that It i m  a aub8tantlv. rathor than a procmdural law. 

- Id. at 1029, 

* -  

Applying mimilsr rmaaoning, tho Supreme Court of Florida 

racently held that mmctlon 112.3187, which created a c i v i l  cause 

of action for wrongful di8chargo o f  publie mployraa, ir a 

xmmmdial mtatute. Tha court wrote i n  Martin County v. Edenfield, 

609 So. 24 2 7 ,  29 (Pla. 1992), wwm bmli8va it eloar that the 

Whistle Blower's A c t  is a ramedial atatutr  da8ign.d to ancourage 

the mlimination of public corruption by protecting public 

employmem who 'blow t h m  whintlr.' Am a remadial act,  the mtatute 

mhould bm con6tru.d libmrally in favor of granting aeemmm t o  the 

run.~iy*"~ For tho mamr ramon8 r o l h d  upon by tho ruprrmr court: 

i n  eonatruing t h m  Florida Public ~rcords A c t  and mretion 112.3187 

a8 rrmedial mtatutmr, wa hold that .action 448.102 applies to 
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thir cam. which was pmding on mppaal Vhm thr law bacame - 

W 8  havr decided only the broad quaation orhatbar a private 

w l o y e e  ham a caw& of action for wrongful tamination from an 
c 

at-will amployment In Florida. S t i l l  to bo docidad by tbr trial 

court im whothar thm complaint mtatem, or can bo amrnded t o  

mtatr, a caumm of action vithin tlas mtatutory framwork. 

and rmandrd for further conaistant procmrdings . 
Jorgcnson, J., concurm. 

I 
I 
I 
I APP. 1'1 
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Walsh v. Arrow A i r  
Care No.  90-1846 

-TEN, Judgo (di88mnting). 

'Eh. mjority opinion drterminrm that: (1) Florida law 
I 

I was filed or at the time of the appaalr a new Florida mtatute 

should be applied retroactively to this cam.; and (3) the cause 
should be remanded- mo that appellant: may amend his complaint to 

include this new retroactive causm of action, Because of these 

determinations, I respectfully d i s s m t .  

I 
I 
I The rrcord reveal8 t h a t  at all trial  C O ~  proeredings, 

appellant, who instituted this action, only sought to apply Niw 

I York, and not Florida law. A f t e r  the trial court  dismissed the 

complaint,, app8llant filed a motion f o r  rmhmaring which again 

I mtated tha t  New York law applied. 

Similarly, w e n  on appeal, appellant's only point am stated 

in hi8 initial briaf,  i m :  
I 
1 
I 

The trh: court rrrd in dismismhg the 
plaintiff's complaint when on i t m  face the 
complaint mtatmd a cause of action undar New 
York law. 

Additionally, appellant'e in i t ia l  brief stated, "Appellant, 

I HI- W H ,  hao nwer argued and does not argue now wt such 
allmgation8 8tatr a causa 02 action for wrongful dirchargo under 

Florida law." 

I 
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Y a t ,  the mjority tr.&cheR b~yond 8pprllant'r - i88ur. The 
arjority conclud.8 that the complaint, i f  asand.4, could now -- 

pormibly mtata a cause of action under Florida law, 
- 

In con8idering a motion to difimism for failurr t o  mtate a 

eaume of action, a trial court is l h i t a d  t o  the four C O ~ ~ X S  of 

the c a p l a i n t .  Edward L, Nszelek, -1ne. V. Sunbeam Television 

Corporation, 413 S O .  2d 51 (Fla .  3 4  DCA), review deniad, 424 SO. 

2d 763 ( F l a .  1982) ;  Xaufman v. A-1 Bum Liner, Inc., 363 SO. 26 61 

(Fla. 36 DCA 1978). The trial cou*, adhering to this a l e ,  found 

that appellant's complaint did not s ta tr  a causr of action. 

It is not this court's function t o  mmorize or speculate 

CaUSQB o f  action a plaintiff  nay plead in a complaint. - See Raney 
V. J b d e  Die8sl C O r P O r a t i O X l ,  362 $0. 24 997, 998 ( F l a .  3d DCA 

1978); Thompson V. -City of Jacksonvilla, 130 So. 34 105, 108 (Fla, 

lrt DCA 1961), cart. denied, 147 So. 26 530 (Pla.  1962).  The 

burden o f  bringing a proper cause o f  action, allaging sufficient 

fac t s  t o  0~8rcome a notion t o  dismism, li8r w i t h  a plaintiff. 

Fla. R. CiV.  P, l.llO(b). Neither the trial couy-t, nor -is 

court, can mabatitute i t 8  judgment for that of a plaintiff and his  

counmel, who dmeide how to framr a cmmplaint. - Bmm poward Marine, 

fnc. V. New Enqland Marine Corporation of Dalaware, 386 so. 2d 7 0 ,  

73 (Pla.  26 DCA 1980). 

mul if th8 i U 8 W  W a 8  properly prrrrntrd mnd pmm-rd f o r  

OUX T W b W ,  th. l a w  i r  char that rppallant h a m  not m a t r d  a c u r e  

of  action under Florida law. florida law hold. a t  thm term 

of rmployment is di8crrtionary w i t h  mithrr party, thmn dthsr 

party for any mason ray trrminatr it at any t h e ,  wi thout  

App. 13 
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incurring l iabi l i ty .  Marc0 V. publix ~uprr Marketm, ~ne., 384 

So. 2d 1253 (Fla. 1980). 
- 

Tho majority now rrronaously eoncludma that moction 448.102, 

Florida Statutrrr (1991), which waa enacted after the - original 

plnrl decision in thi8 ca8e warn r810a80dl 8hould br applied 

rrtroactivmly. T2aa complaint in thi8 cane wa8 fllrd on November 

17, 1989. The acts complained o f  oc&ad i n  April o f  1989. The 

original opinion affinning the trial court's arder was filed on 

May 21, 1991. The new whistle-blower's act did not taka affect 

u n t i l  June 7, 1991. Ch. 91-285, 8 9, a t  2750 ,  Lawer of Fla. 

Retroactiva application of t h m  mtatuta a t  this stage of the 

case turns the rule of statutory construction on its head. "It is 

a well-established rule of conntruction Urat in tho abaancs of 

clear lmgislativr mxprrsrion to tha contrary, a law is presumed to 

operate proepacti~mly.~ Walker L LaBarss, Inc. v. Halliqan, 344 

So. 26 239 (Fla. 1977); Keystone Water Company, Inc. V. Bevias, 278 

So. 24 606 (Fla. 1973); Larson v. Independent L i f e  and Accident 

Insurance C o . ,  158 F l a .  623, 29 So. 2d 448 (1947).  There is no 

clear legislativm rxprrmsion that mmction 448.102, Florida 

Statute6 (1991), was Intended to apply rmtroactivmly. - Soa Ch. 91- 

285, Iawm of Fla. 

The ca8au citrd by t h o  majority in rrupport of retroactive 

8 t 8 t U t O r Y  application do not apply ta thirr C m m .  Though city of 

Orlando v. D d a r d i n 8 ,  493 So. 2d 1027 (Fla. 1986), hold that a 

n.w Florida Public Racordm A c t  mxmption (mrction 119.07, Florida 

Statut.8 (1985))  warn runrdial and to br applimd ratroactively, 

Desjardin8 i 8  a factually different came. It dOal8 W i t h  a 

App. 1 4  
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diff8r8nt and whclly unrolatmd rtatutr, and tlau8 ham no boaring on 
thir case, . -- 

Similarly, the majority'. rrliancr on Martin County v. 
c 

p m n f h l d ,  609 So. 26  27 ( F l a .  1992), im ale0 mimplacod. Martin 

County doalt with mmction 112.3187, Florida Statutms, a government 

rmployee'm whi8tle-blower1s act. Mo#t importantly, Martin County 

does not abdrems the i6sue o f  ratroactivlty. 

- 

Acts which crrate new obligations and impo6s nmw penalties, 

are rigidly construmd and operate prosprctivrly only. Larson v. 

Independent L i f e  6 Accident Ins. Co., 29 So. 26 448. Section 

448.102, Florida Statutes (1991), erratem new obligations on the 

part: of employers, and should be rigidly conntrurd 88 applying 

prospectively. Horsovmr, the logimlaturr mxprosamd it8 intent to 

prospectively apply amction 448.102, Florida Statutmst "This act 

rhall take offect upon bacoming law." Ch. 91-285, 9, at 2750 ,  

Law0 Of Fla. 

In conclusion, appellant nmver .ought to apply Florida law, 

and bmcause Florida l a w  did not provide a rmmedy for the acts 

complained of, and brcause the nrw Whi8tl8-blWrr'r act i 8  not to 

be applied rrtroactivmly, 

. 

I remptrctfully di888nt. 

App. 1 5  
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NOT FINAL UNTIL TIME EXPIRES 
TO FILE REHEARING MOTION 
AND, IF P I U D ,  DISPOSED OF. 

IN TEE DISTRICT COURT OF APPEAL 
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An Appeal from the C i r c u i t  Court  for Dad8 County, 
Im Gordon, Judge. 

Krupnick, Campbell, Malone and Roselll, and Walter 
Campbell, Jr., and Kelley B. Gelb, for Appellant. 

Gm 

Thornton, David, Murray, Richard L Davis, and Barry Lm 
Davis and Andrew Lo Ellenberg, for Appellee. 

Before FERGUSON, JORGENSON and GERSTEN, JJ. 

ON MOTION FOR REHZARING 

Arrow Alr'u principal contention in the motion f o r  rehearing 

is that  application o f  the new statute to give the plaintiff a 

App.16 



~ a w e  of  action fox wrongful termination violatsr  the rule against 

the rotroactiva application of new statutrrr. Statad otherwi~e, it 

mom the employer's argument is that before tho mnactmont o f  

8mtion 448.102, Arrow Air had a right t o  fire its employees f o r  

complying with the  law against its wishes, without fear of civil 

liability, and in that sense the new statute impairs a substantive 

right while imposing a nlrw duty on the exaployer. 

First, the underlying obligation of a common carrier to use 

care in the conduct and managemmt of its conveyances, whleh might 

include maintenanem, is not new, but ilr codified in a twenty-two 

year old criminal statute, rection 860.02 Florida Statutea. - See 

original opinion, n.4 (May 11, 1993). Second, the power of an 

uuployer to trrrninate an employee for doing that which-the law 

requires, or for any reason clearly contrary to a strong public 

policy, which may have existed prior t o  the enactment o f  section 

448.102,  is not a substantive right bared on any concept of 

Sac 

Black's Law Dictionary 1223 (6th ed. 1992). In the words of 

Justice Holmem: 

justice, ethical correctness, or principles o f  morals. - 

All rights tend to declare thornselves absolute 
to their logical extreme, Y e t  all in fact are 
limited by the neighborhood of principleo of 
pollcy which are other than those on which the 
particular right is founded, and which become 
otrong enough t o  hold their own when a certain 
point is reached. 

Hudson County Water co. v. McCarter, 209 U.S. 349, 355, 28 S.Ct. 

529, 52 L.Ed. 828 ( 1 9 0 8 ) ;  see also State Dep't of Tranap. v. 

Knowles, 402 So. 2d 1155, 1158 (Fla. 1981)(the rule against 

retroactive application of atatuten is not abroluta: the t m s t  

App.17 
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rrquir.8 a balancing of the public interest to be advanced by the 

lrgislation against the importance of any private right 

rbrogated). We are not persuaded that there is a constitutional 

-mdbent to giving thr remedial otatute rcttroactlvr application. 

- - -  

Rahoaring i o  denied. 

FERGUSON and JORGENSON, JJ., concur. 

GERSTEN, J., dissents. 


