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PREIJMINARY STATEMENT 

This brief is submitted on behalf of Amicus Curiae, the Florida Chamber of Commerce, 

in support of the position of Appellant, the STATE OF FLORIDA. 



STATEMENT 0 F THE CASE AND FACTS 

This inattcr arises from a bond validation proceeding in the Circuit Court, Seventh 

Judicial Circuit, in  and lor Volusia County, Florida, in which the Circuit Court cntcrcd a Final 

Judgnicnt d a t d  Januaiy 6, 19'34, liolclitig tliat thc issriaiicc of not cxccccling $500,000 aggregalc 

principal amount of Transportation Utility Revcnuc Bonds of the CITY OF PORT ORANGE, 

FLORIDA is for a propcr, lcgal arid corporate public purpose and is fully authorized by law, 

and that the pledge of the Transportation Utility Fces and llie Bond are validated. 

As to the details of the case and facts, Amicus Curiae Florida Chambcr of Comiiiercc 

incorporates herein by refemice tlic Statement of the Case atid Facts contained in the Initial 

Brief of the STATE OF FLORIDA. 
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SUMMARY OF ARGUMENT 

The Port Orange "transportation utility fce" is riot a "fcc" but an illegal tax which may 

not be itiiposcd by a municipality. 
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ARGUMENT 

THE "TRANSPORTATION UTILITY FEE" IS 
AN IMPERMISSIBLE TAX AND NOT A USER FEE 

Thc CITY OF PORT ORANGE ("City") has attempted, through the magic of semantics, 

to turn an uncoiistitutional tax into a uscr fee. First, the City labeled its road systeiii a "utility", 

and tlien, becausc towns may levy fees on users of utilities, inaugurated a "transportation utility 

fee" to bc imposed on the town's property owners and occupants for the purpose of repairing 

and maintaining local city streets. The central issue in  this case is whether the fees which the 

City proposes to collect froni thc owncrs or occupants or dcvdopcd properties on city streets are 

actually user fees propcrly imposed upon tlic payers for their use of the City's streets, or 

whether tlic "fees" are in fact taxes which thc City may not lawfully Icvy. 

Municipalitics may exercise any powcr for municipal purposes except when expressly 

proliibitcd by law. Art. VUI, 6 2(b), Fla. Const.; 5 166.021(1), Fla. Stat. (1991). 

Municipalities may not lcgislate 011 any subjcct matter preempted to the state or county 

government by the Florida Constitution or general law. 0 166.021(3), Fla. Stat. (1991). 

Municipalities can Icvy ad valorcm taxcs on real cstatc and tangible personal property, but can 

imposc 110 other taxes. Art. VIJ, $ 8  l(a>, 9, Fla. Const. Sce also, Contractors & Builders 

Association of Pinellas County v. Citv of Dunedin, 329 So. 2d 314 (Fla. 1976) (a municipality 

cannot impose a tax, other tlian an ad valorem tax, unless authorizcd by law), 

A municipality is peniiiltcd, howevcr, to impose user cliargcs, oftcn referred to as "user 

fccs", to nisc rcveriucs. 5 166.201, Fla. Stat. (1991). 

Fees imposcd by a govcmmcntal entity tend to fall into one of two 
principal categories: iiscr fccs, based on the rights of the entity as 
proprictor of the instnrriientalities used, Opinion of the Justices, 
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250 Mass. 2591, 597, 148 N.E. 889 (1924), or regulatory fccs 
(including liccnsing arid inspcction fccs), fouridcd on the policc 
power to regulate p t icu lar  busincsscs or activities.. . Such fccs 
sharc cotiitnon traits that distinguish thcm from taxcs: thcy arc 
charged in exchange for a particular govcrnmcnlal scrvicc which 
bencfits thc party paying the fcc in a nianmr "not shard by othcr 
rncnibers of society, I' National Cablc Tclcvision Ass'n v,  United 
States, 415 U.S. 336.. , (1974); thcy arc paid by choicc, in  that tlic 
party paying tlie fee has thc option of not utilizing the 
govcmtnental scrvice and tliereby avoiding the charge, 
v. Fedcral Energy Regulatorv Conitii'n, 571 F.2d 630, 644 11. 48 
(D.C. Cir. 1977) ... and the cliarges are collected not to raise 
revenues but to cotiipetisate the governmental entity providing the 
services for its cxpcnses. 

Emerson CollePe v. City of Boston, 462 N.E.2d 1098 Wass, 1984). 

For tliere to be any distinction between a tax arid a fee, in the case of a user fee tliere 

obviously must be a distinct and direct connection between the use of a service, commodity, or 

facility and the payrricnt of the cliargc for using it -- as well as a fair relation betwceri the charge 

arid the benefit for which om is paying the chargc. Such connections and relationships are not 

present in the Port Orange Transportation Utility schciiic. 

Furthennore, a user fce requires that tlicrc bc a "user" to make use of something arid pay 

thc chargc for using it. Those who usc somcthing -- a toll road, or city water, for example -- 

must pay for using it, and those who do not U S ~  it cannot bc required to pay for it. There is no 

reasonable connection in thc Transportation Utility schcmc bctwcen a person's actual use of thc 

roads and the price he or she must pay for using tlicin. 

For exanipk, a pcrson who owns a homc in  Port Ordtige and a clothing store on a 

downtown street in Port Orange would have to pay a ''fee'' based aii his ownership of his 

rcsidcncc, which prcsumably pays for his fainily vehicles' use of the town roads. But he would 

also have to pay a fee bascd on his store, evcii though tlic busiricss owns no vehiclcs, and even 
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though most of his customers will have paid for thcir use of tlic roads because of the "fee" 

imposed on their residences. 

To bcnefit from something is not tlic sanic as using something. Use must be direct; the 

uscr consuiiies somcthing, for instancc, for which use hc must pay in proportion to his iisc. 

Benefit, on thc othcr Iiand, may be indirect and not coiincctcd with use at all, as whcrc business 

owners outside Port Orangc bcncfit from the existence of tlie City and its roads even if they 

never go into town. 

Taxcs arc the traditional and proper means of making the populace in general pay for 

benefits which do not lend tlieniselves to a nieasurable relation between user and thing used, 

while fees have been dircctly tied to iisc of scrviccs or facilities. Sec, c . g . ,  Commonwealth 

Eclison Co. v. Montana, 453 U.S. 609, 621-622 (1981) (a tax provides revenue for the general 

support of the government, while a iiser fce imposes a specific charge for the use of publicly- 

owned or publicly-provided facilities or sciviccs). Ochs v. Town of Hot Sulphur Springs, 407 

P.2d 677, 679 (Colo. 1965) (taxation has been defined as that burden or charge upon all 

property laid for raising revenue for gcncral public purposes in defraying the expense of 

"A fee is designcd to defray the cxpcnsc of opentiiig arid improving the facility 

upon which it is iniposcd, whcrcas a tax is used to defray gcncral municipal cxpcnscs." Thrifty 

Rent-a-Car System, Inc. v. City and County of Denver, 833 P.2d 852, 854 (Col. App. 1992). 

T h e  appcar to be only two cases which have dealt with tlic equivalent of a 

"transportation utility fec," and those cases arc in conflict. One is Brcwster v. City of Pocatello, 

768 P.2d 765, 768 (Id. 1987), in which the Suprenic Court of Idaho stated wliilc a municipality 

may provide sewer, water and electrical services to its residents, 
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... tliosc scrvices, in one way or anothcr, arc bascd on user's 
consumption of thc particular commodity, as are Pccs imposed for 
public scrvices such as the recording of wills or filing legal 
actions. 111 a general sense a fee is a charge for a direct public 
service rendcrcd to a paflicular consumer, while a tax is a forced 
contribution by tlic public at largc to mcct public necds. 

The Brcwster decision disapprovcd a sclicnic which appcars to have been virtually 

identical to Port Orange's. Pocatcllo's ordiriaiicc iniposed a strcct maintenance fec on all owncrs 

or occupants of property in the city pursuant to a fonnula reflecting thc tr-affic estimated to bc 

gcnerated by the particular property. Pocatcllo's residents had several times voted down 

proposals to Iund such road work, and so the govemnierit obviously concocted the "fee" plan 

in order to cxact thc payment without voter approval. Prior to the enactincnt of the "fee" 

ordinance, ad valorem tax rcvenucs had bccn used to pay for road maintenance. 

Thc Idaho Suprcmc Court viewed "all issucs in this case as being subsumed in the 

qucstion as to whether the strect maintcnancc fec iiiiposcd by the Pocatello ordinance is a fee 

[authorized by Idaho statulc] or .,. it is a disguised tax and hence inval id.... The sole issue 

appears to be whether absent lcgislative authority a municipality may impose a fee on the owners 

or occupants of property which abut public streets and which strects are open to public passage 

by the public in general." 768 P.2d at 766. Thc court disagreed with thc arguriierit that the 

funds sought to bc collcctcd constituted a fee reasonably related to services to be provided by 

the city, and so were not a tax. The court's reasoning applies precisely to the case at bar: 

We view the essencc of the charge at issue liere as imposed on 
occupants or owncrs of property for the privilege of having a 
public street abut their property. 111 that respect it  is not dissimilar 
from a tax imposed for the privilege of owning property within the 
niuiiicipal liiiiits of Pocatello. Thc privilege of having the usage 
of city streets which abuts one's property is in  no respect different 
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from tlie privilege shared by the general public in the usage of 
public streets. 

* *  * 

Even assuming that the city possessed authority to dcclare all o f  its 
streets subject to thc payment of a toll, such would not justify the 
imposition of a fee upon an owner or occupicr of property adjacciit 
to such a toll facility solely bccause of such occupancy or 
OW JlCrShip 

We hold therefore, that the attciiipted imposition of the "fce" by 
tlie city of Pocatello is in reality the imposition of a tax. 

768 P.2d at 768. 

In the circuit court, the City of Port Orange relied 011 Bloom v. Citv of Fort Collins, 784 

P.2d 304 (Colo. 19&9), which Iield that a "transportation utility fee" was a valid "special fee" 

and not a tax. As thc disscriting opiniori in Bloom explains, the majority opinioti is seriously 

flawed. The majority fell back on an "in our vicw, this is the way it is" shortcut to conclusions 

which avoided thc iticonveniencc of installing all the rungs i n  the ladder. After defining 

diffcrent kinds of taxcs and fccs, thc majority held that the levy on owners of developed properly 

was a "spccial fcc", although a provision for using surplus funds for purposes other than road 

work had to be elirninatcd from the ordinance in order to prevent tlic charge from being a tax 

and therefore illegal. "Unlike a tax, a spccial fee is not dcsigncd to raise revenues to defray the 

gcncral expenses of govcnimcnt, but rather is a charge irnposed upon pcrsoiis or property for 

tlie purposc of defrayiiig thc cost of a particular govcrniiiciital scrvice." 784 P.2d at 308. 

.' 

Thc Bloom majority stated the following illogical chain of rcasoning: A. "It is true that 

a tax levicd dircctly upon propcrties must be ad valoreiii -- that is, it iiiust bc based 011 the 

relative valuations of the propcrtics to wliicli the tax applies. I' Id. B. "The transportation utility 
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fee ... is not based upon the value of thc dcvelopcd lot subjcct to the fee, nor does the fee 

fluctuate with the assessed value of the lot." Id. C, Therefore, the transportation utility fee 

is not a tax. (That is, siricc it can't lcgally be a tax, it tiillst bc a fee!) What such "reasoning" 

proved was that thc chargc was an iinlawful tax, arid not that it was sometliiiig otlicr tlian a tax. 

Thc Bloom majority then went on to find, at 784 P.2d 310, that the levy was a "special 

fee" bccausc it was "a chargc imposed on persons or propcrty and reasonably designed to nieet 

the overall cost of the service for which the fee is imposed." Id, The "service" reccivcd by 

property owncrs was effective acccss to othcr parts of the city. The Bloom majority did not, 

however, choose to analyze the difficult question why it was constitutional to levy this "fee" on 

a cerlain group of pcople wlicii the city "could havc clectcd to impose the Cce on a largcr 

segment of the public -- for example, all licensecl drivers residing within the city or all adult 

residents in the city." The answer was purely dogmatic: "Wc, however, do not view the class 

of persons liable for the fee . . . so limited in relation to the iiature of the service as to render the 

ordinance invalid. I' Id. 

Two dissenting justices discusscd the difficulties which the Bloom majority had simply 

avoided facirig: 

A special fee, or utility fcc, is a charge iiiiposed upon persons or 
property in exchange for a particular government service that 
benefits the parly paying the fee in a manner not shared by other 
inembcrs of socicty. ... The essence of a special fee is that it is 
cliarged in exchange for a specific govcrninent service that is 
requested by an individual and directly benefits that individual. 

784 P.2d at 312, 
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Tiie dissenters emphasized that a "fee" is paid in exchange for a scwice that directly 

benefits the pcrson paying the fee, and that the pcrsoii paying tile fee has asked for certain 

services which presuiiiably bestow upon him a bcncfit not sliarcd by other members of society. 

Road maintenance expenditures arc traditional goveniiiicntal 
cxpcnditurcs that benefit the public at large. ... The revenues 
from the fcc at issue hcrc are not restricted to providing 
inainteriaiice of any particular strccts. Thcre is no necessary direct 
benefit derived by a property owner iipon whom thc fee is imposed 
that is not sliarecl by other mcmbcrs of society. In short, thc 
tramportation utility fce has none of tlic csscritial characteristics of 
a special kc. 

* * *  

The majority's approach seems to allow any goveniment scrvice 
to bc financctl by a fcc tliat bcars sonic rclationsliip to the bcncfit 
produccd by tlie service. This approach undcnniiics thc 
constitutional rcqiiirccments of ad valorem taxation. 

784 F.2d at 313-14. 

A further obvious distinguishing feature of user fees is that because they are imposed 

only on those who usc some public facility or scrvicc, those who do not pay the fee to use the 

facility must wliere possiblc bc barred from using it, as when a home's water is turned off if the 

water bill is not paid, or else forccd to pay. The fallacy of thc Port Orange sclieme is therefore 
.* 

further illustrated by tlie fact that cvcrybody can use the city streets, and nobody can be barred 

from doing so, but only certairi people will bc forced to pay the "fee" for maintaining the 

strcets. 

The City of Port Orangc, by dcparting entirely frorn thc principle of tlie connection 

between a fee and a particular person's USC of a public facility, and confusing "users" with 

"gcncral beneficiaries", has simply ixiiposed a tax under a different name. If this Court were 



to approve such camouflagc it would opcn the way to any Florida city imposing "user fees" on 

property owners to pay for just about any public expcnditure which might conceivably benefit 

any inhabitant of the town. 

~ The City will no doubt arguc that its ordinaiicc altcnipts to 1:iilor llic ainouiit of llie "fcc" 

on cadi propcrty to tlic anlourit or road iisc wliicli will be "gcneralcd" by that property. But 

even if such a correlation could be accurately drawn Pro111 standardized "trip generation" 

statistics (highly dubious), it  would not be enough to turn the tax into a fee. A similar argument 

was inade by a city in Emerson Colle~e v. Citv of Boston, supra, where a "fcc" for "augnicntcci 

firc protection scrviccs" was to bc iniposcd 011 owncrs of ccrtain typcs of buildings in additioii 

to their property taxes, whereas other building owiicrs, deeiiied nienibers of the "general public", 

received fire protection without any charge beyond their propcrly taxes. The Massachusctts 

Supreme Court agrecd with the city's arguincnt that in its correlation to the costs of funding the 

pcrsonricl and equipment of Boston's fire coiiipanies, the cliargc borc "soinc ccsetnblance to a 

user fee," but tlie court wciit on: 

The AFSA charge fails, liowcvcr, to comply with aiiothcr essential 
charactcristic of a fec. Fccs arc lcgititnatc to the extent that the 
services for which they are imposed are sufficiently particularizcd 
as to justify distribution of the costs among a limitcd group ... 
rather than the gcncral public, The bcncfits of "augmented" fire 
protection are not liriiited to the owners of AFSA buildings. 

462 N.E. 26 at 1105. The coiirt hcld that the ''fee" was invalid. 

Other out-of-state decisions casting light on this issue include City of North Little Rock 

v. Graham, 647 S.W,2d 452 (Ark. 19831, which hcld that a "public safety fee" was an 

unconstitutional tax. The "fee" was to be assessed on the monthly water bill of each household, 

business, and apartment residence in North Little Rock, except for people earning less than 
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. .  

$6,000 pcr year, arid the money was to be used to raise the salaries and benefits of policemeti 

and firemen. Ttie Arkansas Supreme Court concluded that because the chargc was not to pay 

for a specific, special servicc but was a nieans of raising revenue to pay additional money for 

scrvices already in effect -- "the traditional govcrnmcntal functions of policc and firc protection" 

-- the charge was a tax and not a fee. 647 S.W,2d at 453. 

Ochs v. Town of Hot Sulphur Sprinps, supra, found that a "frontage tax" and "water 

frontage tax" levied on property owners and allocatcd to the strcet dcpartment, qtiipinent fund, 

and water system wcre an rtnlawful form of tax (ncithcr ad valorem nor a spccial assessment 

conferring spccial benefit on the property being asscssd), 'Itiotliitig more than a devise [sic] or 

a scliernc, unsupported by any permissive revenue producing authority, to provide funds for the 

general conmiunity benefit, and hence violative of the duc process of law guarantees of the 

federal and state constitutions," 407 P.2d at 680. 

Florida cases in which fccs or assessiiieiits have bmen cliallenged and found valid are 

distinguishable from the invalid charges in thc Port Orange ordinance. In Charlotte County v. 

Fiskc, 350 So. 2d 578 (Fix 2d DCA 1977), the court uplicld an annual ''special assessmcnt" 011 

each residential property in a certain county sanitation district, the proceeds of which were 
s 

exclusively usecl to pay a privatc garbage disposal company to dispose of garbage in that district; 

a statute expressly authorized counties to collcct service charges, spccial assessiiients, or taxes 

to pay for garbage collection and disposal. 

"Impact fecs" have of coursc bccn fourid valid, but tlicy have no similarity to 

"transportation utility fees". SCC, c.g., ; Hollywood. Inc. v. Broward County, 421 So. 2d 606 

(Fla. 4th DCA 1983) (holding valid an orditiarice requiring dcvclopcr/subdivider, as a condition 
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of plat approval, to ddicatc land or pay a fcc to be used in  expanding a park systcm sufficiently 

to accommodate the new residcnts of the plattd dcvclopment); Contractors & Builders 

Association of Pinellas County v. City of Dunedin, supra (impact Ices not exccediiig a pro rata 

share of reasonably anticipated costs of capital cxpansioii rcqiiircd bccitusc of ncw dcvelopriictit 

are valid if they arc not inconsistciit with a state statute and if the money i s  used strictly for 

xnccting thc costs of thc capital cxyansion). 

Despite the complete lack of similarity betwmn impact fccs arid the Port Orange fee, the 

City relied heavily in the court below on the "rational nexus" or "reasonablc connection" test 

used in iiiipact fee cases to evaluate the coiistitutionality of subdivision exactions. The test is 

whcther therc is a rcasonablc connection bctween the required dedication or fee and the 

anticipated n d s  of the coriitiiunity becausc of the new development on which the fee i s  

imposed. Sce, I-Iollvwood. Inc. v,  Broward County, supm, at 611-12 (Fla. 4th DCA 1983), 

- .  stating that, 

. . ,the local goveninietit must demonstrate a reasonable connection, 
or rational ncxus, between the need for additional capital facilities 
and thc growth of population generated by the subdivision. In 
addition, the government must show a reasonablc connection, or 
rational nexus, between the expcnditurcs of the funds collected and 
the bcncfits accruing to the subdivision. In order to satisfy this 
Jattcr rcquirenicnt, the ordinance must specifically earmark the 
funds collected for use i n  acquiring capital facilities to benefit the 
new residents. 

See also, Wald Corp. v. Metropolitan Dade County, 338 So. 2d 863 (Fla, 3d DCA 1976)) cert. 

dcnied, 348 So. 2d 955 (Fla. 1977); Home Buildings and Contractors Association of Palm Beach 

Countv, Inc. v. Board of County Coiiiriiissioners of Palm Beach County, 446 So. 2d 140 (Fla. 
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4th DCA 1983) (validity of iiiipact fce on ncw dcvelopoicnt for thc purpose of constructing ncw 

roads made iiecessary by the increased traffic generated by such development). 

The test of impact fms assuiiies in advance that impact fws as sucli arc valid', and the 

the allcgcd generation of new population arid the nced for ticw facilitics. The "rational nexus'' 

test is irrelevant to the present question whether a charge 011 existing real properties is a tax or 

a fee. But even if the "rational nexus'' test were sonieliow applicable, rather than a smoke 

screen, the "transportation utility fee" ordinance would fail the test bccause it does not 

syccifically emiiark the funds collected for use i n  benefitting the properties taxed. If the City 

should say, "But maintenance of the road systerxi bericfits all owners of developed property, I' that 

is not quivalcnt to a showing that particular new or expanded facilities will bcncfit a particular 

group of newcomers to an arm. In fact that argument's logical extension would be tlie statetiient 

(discreclitecl earlicr in this brief) that an "impact fee" could bc imposed on all existing properties 

in a town or county as a means of financing road irnprovements, The "rational nexus" test is 

a simple and useful tool for a particular purpose, but it  has no application to the question before 

this Court. 

Hanna v.  City of Palm Bay, 579 So. 2d 320 (Fla. 5th DCA 1991), is instructive, and its 

The City of Palm Bay underlying facts arc sonicwhat similar to those of tlic instant case. 

govcrnmcnt, after thrcc unsuccessful attempts to gct votcr approval to increase tlie millage rate 

in ordcr to fiiiancc city-widc road cchabilitation, rcsortccl to "syccial assessnients" on property 

l"In principlc ... we scc nothing wrong with trailsferring to the new user of a municipally 
ow~icd water or scwer systcni a fair share of the costs new use of the system involves." 
Contractors & Builders Association of Pinellas County v. City of Dunedin, supra, at 319. 
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CONCLUSION 

Based on thc arguments presented above, this honorable Court should reverse 
the Final Judgement of the lower court. 

Respectfully submitted, 

G e n d l  Counsel 
Florida Chamber of Commerce 
136 $3. Bronough Street 
Tallahassee, FL 32302 
Florida Bar No. 217514 
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