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THE JUDGE OF COMPENSATION CLAIMS ERRED I N  
A P P L Y I N G  BARRAGAN V .  C I T Y  O F  M I A M I ,  545 So. 
2d 252 ( F l a .  1 9 8 9 )  RETROACTIVELY WHERE S A I D  
DECISION OVERRULED NUMEROUS APPELLATE 
PRECEDENTS UPON WHICH THE C I T Y  R E L I E D  T O  ITS 
DETRIMENT. 

A .  Gates Litigation 

Respondent's attempt to equate the matters litigated in 

Gates' with the circumstances in the instant case is downright 

fallacious. The Gates .1_1_ class action, unlike the Barraqan pension 

offsets at issue herein (which were taken from the time 

Respondent was granted  a service-connected disability retirement 

until August 1, 1 9 8 9 ) ,  concerned the City's improper diversion of 

0 ad valorem taxes which had been specifically authorized and 

assessed f o r  the pension system. These monies were allegedly 

used to pay judgments against it and to pay workers' compensation 

benefits. These matters are irrelevant. 2 

F u r t h e r ,  sometime after Barragan issued, the City sought to 

enforce  the Gates final judgment, entered in 1985 as it pertained 

to class members who filed claims f o r  retroactive pension offset 

benefits. Respondent's counsel and other attorneys appeared on 

behalf of c lass  members and adamantly maintained that the Gates 

'See City of Miami v. Gates, 3 9 3  So. 2d 586 (Fla. 3d DCA 1981). 

*Moreover, counsel f o r  Respondent unpersuasively argued these 
matters in City of M i a m i  v. Bell, 6 3 4  So. 2d 163 (Fla. 1994), 
rehearing denied AprT-1 11, 1994 and the 10 cases consolidated 
with it. 
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3 0 litigation had nothing whatsoever to do with pension offsets, 

The trial court denied relief, holding in part t h a t  Gates 

concerned the funding of the City's pension plan and that pension 

offsets were neither discussed nor released by Gates' class 

members. The Third D i s t r i c t  Court of Appeal affirmed, noting 

that "[bly 1985 . . .  [ w ] e  see no basis on which to say that the 

class k n e w ,  or should have discovered the Barraqan issue w a s  

involved i n  the class litigation." City of Miami v. Gates, 592 

So. 2d 749, 752 ( F l a .  3d DCA 1992). Thus,  Gates has no bearing 

whatsoever on either the pre or post-Barraqan litigation. 

B. Respondent Was Afforded a Fair Hearing 

It is astonishing that Respondent now contends "surprise" 

because "at the pretrial, t h e  City made no announcement of any 

defense that it detrimentally relied upon any case, or even upon 0 
its own ordinance,  and at the trial it presented no evidence of 

any such detrimental reliance. 'I Answer Brief at 8. The primary 

legal issue in this case (and the approximately 40 other post- 

Barraqan claims for retroactive pension offsets that have been 

litigated through the appellate courts) has a l w a y s  been whether, 

as a matter of law, - the justifiable reliance exception to 

Interestingly, counsel 5 position before the circuit court and 
the Third District Court of Appeal is the direct opposite of the 
position he now asserts before this Court. 
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4 0 retroactivity can be applied under the circumstances. 

Respondent's assertion that "he has not been afforded the 

opportunity at a fair hearing to present any evidence that it 

would not be a hardship to the City to pay him" is n o t  only 

spurious, it is a disingenuous attempt to assail this Court's 

decision in Bell which is impermissibly raised f o r  t h e  first time 

on review before this Court. Of course, in Bell and the 10 

consolidated cases (as  in the instant case), the interests of the 

public were pitted against the interests of the individuals. The 

Court found in favor of the public's interests because from 1973 

until Barragan was decided in 1989, "[tJhe City's budgeting f a r  

salary and benefits as well as its allocation of tax resources 

was made in reliance on the ordinance and existing caselaw, 

Holding the C i t y  liable f a r  past offsets would require a 

reallocation of municipal services and subject today's taxpayers 

to yesterday's fiscal obligations." Bell, 634 So. 2d at 166. 

There is no reason whatsoever in the instant case for the Court 

to depart from its reasoning in Bell. 

~~ ~ 

4Assuming arquendo that this determination required "evidence", 
the string of appellate decisions expressly upholding the City's 
right to take the offset pursuant to its ordinance are all the 
"evidence" the City needed to justify its reliance. It would be 
ludicrous to require the City to produce the testimony of its 
lawyers that over the years, their conclusion that the City could 
continue to take t h e  offset was premised on the string of 
appellate decisions upholding the validity of its ordinance. 

0 
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C .  No Violation of Equal Protection 

Neither this Court, by virtue of its B e l l  decision, nor the 

City has violated anyone's right to equal protection. 

Respondent, fo r  the first -~ time on review before this Court, 

argues that he is a member of a "suspect c lass"  fo r  equal 

protection purposes by virtue of his being declared "permanently 

and totally disabled'' under Florida's Workers' Compensation Act. 

As a result, Respondent erroneously asserts t h a t  "[tJhe Court may 

not  choose between [the interests of today's] taxpayers and the 

physically handicapped." Answer Brief at 10. Respondent is 

wrong. Both the Court's decision and the City's a c t i o n  pass 

constitutional muster under either a stringent compelling state 

interest or the lesser rational basis analysis. 5 

0 As the Court recognized in Bell, the balancing of the 

competing interests compels the conclusion that the  public-at- 

large's interest in maintaining municipal services at present 

levels and f i s c a l  soundness is paramount to the interest of a 

finite group of individuals to recoup retroactive offsets. The 

Court properly tempered the f a c t  that the offsets were taken 

pursuant to an ordinance, which had been consistently upheld by a 

string of appellate decisions, against the devastating impact on 

the City's services and fiscal condition should it be required to 

pay retroactive offsets. Although the group seeking retroactive 

'Section 7 6 0 . 1 0 (  l), Fla. Stat., pertains to "unlawful employment 
practices. If See Answer Brief at 10. It has no bearing 
whatsoever on this case. 
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0 pension offsets is finite, the potential liability is of 

catastrophic proportions -- i n  excess of $5 million, plus 

statutory interest of 6 %  and/or 12%, plus statutory penalties of 

1 0 %  or 20%, without including attorney's fees. Otherwise stated, 

the interests of a finite group of individuals in obtaining such 

a windfall could not be deemed paramount to the public's interest 

of reallocation (ar loss) of municipal services and fiscal 

havoc. 6 

D, No Violation af the Americans With Disabilities A c t  
(A.D.A.) 

Respondent's assertions with regard to the Americans With 

Disabilities Act, again raised improperly for  the first time 

before this Court, are frivolous. Respondent does n o t  fall under 

0 the umbrage of the A.D.A. as he retired on a service connected 

disability pension on December 18, A copy of the A c t  i s  1 9 7 6 . 7  

attached hereto f o r  the Court's convenience, 

61n note 6, Respondent asserts that six persons other than 
Barragan and Giordano were paid full retroactive pension offset 
benefits. What Respondent failed to mention was that the 
payments were made to the six others as a result of an 
unfortunate glitch. Those six cases came before the Court on the 
basis of conflict and the Court declined review, The First 
District Court of Appeal did not issue a certified question until 
its decision in the seventh case, Bell, and the Court agreed to 
review the case and those following it. 

' Even if Respondent was covered by the Act, it did not become 
effective until July 1992 ,  and it does not apply retroactively. 

~ Verdon v .  Consolidated - Rail Corp,, 828 F. Supp. 1129 (S.D.N.Y. 
1993). 
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0 Subchapter I of the A c t  pertains to "Employment." See 4 2  

U.S.C. Sections 12111 through 12117. That this subchapter 

applies to employees and job applicants, and - not retirees, is 

readily ascertainable. Under Section 12112(b)("Constructiont~), 

reference is made to a "job applicant or employee" (Sec. 

12112(b)(l), (5)(B), and (7); "qualified applicant ax employee 

with a disability" (Sec. 12112(b)(2)); "qualified individual w i t h  

a disability who is an applicant or employee" ( S e c .  

12112(b)(5)(A)), Moreover, the Act defines a qualified 

individual with a disability to be "an individual with a 

disability who, w i t h  or without reasanable accommodation, E n  

perform the essential functions of the employment position that 

- such individual holds or desires." Section 12111(8)(emphasis 

added). There is no evidence whatsoever in this record that 

Respondent, who has been receiving a disability retirement 

pension since 1976, is a job applicant, holds an employment 

position, OK that he can perform the essential functions of the 

* 

employment position. 

Respondent, a retired firefighter and paramedic, does not 

fall within the definition of "employee" under the City's pension 

code. An "employee" is "a fire fighter o r  police officer 

presently employed by the city as a fire fighter or police 

officer, whether in the classified or unclassified service of t h e  

city." Section 40-200, Miami City Code, Moreover, the term 

"service"  means the "active service as an employee." Section 40- 
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0 200, Miami City Code. Respondent is neither presently employed 

nor in active service. 

In Allied Chemical & Alkali Workers of America w. Pittsburgh 

Plate Glass Co., 404 U.S. 157  (1971), the Supreme Court held that 

retired employees were n o t  employees within the meaning of the 

amended National Labor Relations A c t ,  The Court observed that 

"[tJhe ordinary meaning of 'employee' does n o t  include retired 

workers: retired employees have ceased to work for another for 

hire." 404 U.S. at 1 6 8 .  Likewise, once Respondent was granted 

a service connected disability retirement on December 18, 1976, 

he ceased working f o r  the City. 

Moreover, Respondent's assertion that this Court 

the A.D.A. because it "balanced the in-erest of the Citl 

violated 

of Miami 

taxpayers with the interest of the permanently and totally 

disabled . . .  firefighters . . .  notwithstanding that the disabled 
employees are clearly within a federally protected status as 

physically handicapped" is downright preposterous. Answer Brief 

at 11. The Court is not Respondent's employer under any 

circumstance, let alone the A.D.A.; therefore, no liability can 

attach. 
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11. 

THE CITY SHOULD NOT BE SUBJECTED TO THE 1 0 %  
PENALTY FOR ITS FAILURE TO PAY A COMPENSATION 
CLAIM WHERE A RETROACTIVE "BARRAGAN" PAYMENT 
DOES NOT CONSTITUTE: "COMPENSATION" OR "AN 
INSTALLMENT OF COMPENSATION" FOR PURPOSES OF 
SECTION 440.20, FLA. STAT. 

In Bell, the Court did no t  engage in any analysis as to the 

penalty provision other than to determine that "[tlhe penalty 

provision of Section 440.20, Florida Statutes ( 1 9 8 5 ) ,  is 

inapplicable to offsets taken prior to that date [July 14, 1989 - 
the effective date of Barragan], but applicable to those taken 

after." 6 3 4  So. 2d at 166. Accordingly, as in Bell, Respondent 

is not entitled to the payment of penalties except f o r  those 

offsets taken from July 14, 1989 to August 1, 1989. 

111. 

THE CITY SHOULD NOT BE SUBJECTED TO PAY 
PREJUDGMENT INTEREST FOR ITS FAILURE TO PAY A 
COMPENSATION CLAIM WHERE A RETROACTIVE 
"BARRAGAN" PAYMENT DOES NOT CONSTITUTE 
"COMPENSATION" FOR PURPOSES OF SECTION 
440.20, FLA. STAT. 

The Court's decision in Bell eliminates the need to decide 

the interest question at this late juncture. To the extent the 

Court is inclined to rule on same, Petitioner respectfully 

requests the Court to allow the City to file a supplemental b r i e f  

or suggests that the Court refer to the arguments advanced in the 

briefs  in the cases consolidated with -- Bell, 
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CONCLUSION 

Petitioner, CITY OF MIAMI, respectfully requests this Court 

and prejudgment interest are also inappropriate. 

CERTIFICATE OF SERVICE 

furnished by mail to RICHARD A. SICKING, 2700 S.W. Third Avenue, 

Suite 1-E, Miami, Florida 33129, t h i s  z/& day of June, 1994, 
Respectfully submitted, 

A .  QUINN JONES, 111, CITY ATTORNEY 
RAMON IRIZARRI and 
KATHRYN S. PECK0 
Assistant City Attorneys 
Counsel f o r  the City of Miami 
300 Dupont Plaza Center 
300 Biscayne Boulevard Way 
Miami, Florida 33131 
Telephone: (305) 579-6700 

By : 
Kathryn 4 .  Pecko 
Assistant City Attorney 
Fla. Bar No. 508380  
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PUBLIC HEALTH AND WELFARE 42 g12101 
k. 
IUOI. 

12m. 
1m. 

12110. 

12211. 

12212. 
12213. 

f 12101, Find- md p u r p a a  

(a) Flndhg# 
The Con- fin& that- 

(1) mrne 43,ooO,ooO A m e r h m  hwe one or more phyaial or mnW disrbilitida, a d  this 
number in iacnuhg M the population u a whole ir growing oldsr; 

(2) h t t o d l l y ,  nodety ha tended to bolak and aepngab indivldrulr with dhbflitier, 
md, despite some impmverpentr, such f o m  of dbcrimination agaimt individuab with 
dimbIlities continue to bd a serious and pawaive mchl problem; 

(3) discriminrtion against individuals with dimbilib pemirts in ruch aibial arem as 
employment, houuing, public acmmmodatione, education, mprtr t ion ,  communicrtion, 
recreation, inutitutiomlimtion, health merviees, voting, and acum to public rcrvicsr; 

(4) unlike hdividurlr who have rxpericnecd dbaimw ' 'Llon on tb bash of me, color, sex, 
national origin, reiigiawr age, i n W u a L  who have experirnd dircrimfnrtlon on the bark 

(6) individud with diubilitkr continuallp encounter &us foma of diraimirution, 
including outright intsntiorul exclurion, the dimimhutory effecta of rrehitectural, tranapor 
tation, and Eommunlcrtion bmien, oGerpmteetns rula and policies, fail= to make ma%% 
&OM to Utirting f d t b  and p m ,  exclmionvg qmlifiatkm rt.adarda and aiteria, 
segregation, and rekgatbn to lamer ue-, ptogmm, dvi t ia ,  hef l tr ,  job, or other 
0PPo-P 

(6) cen8ua &t8, mti0nrl poh, and other r t u h  have documented that w p l r  with 
bbi l i t ies ,  u 8 group, oceupy an inferior 8trtu.a iu our WQ, and ue severely dinadvan- 
tapd socially, vocrtiorully, economicrlly, and eduat iodp;  

(7) iadividurlr with dhbilkies a dhmk and b u l u  miaori~]who have been faced 
with Hmctiom md limlUtlOnr, or P unequal tawatmen& and 
relegated a pmition of u d a i i  -= on ch.rreterbtjcr tbrt 

beyond the control o!%xb individurt and resulting itom stamtypk m m p t i o ~  not 
truly indicative of the indlvidd ability of auch individuUa to &%in, and mntribute to, 
6&@; 

(8) the Nation'r proper goah regarding individuals with diaabilitb an? to amm equrlity 
of opportunity, full particiption, independent living, and economic df+ufficieneg for ruch 
individuab; and 

(9) the mntiauing cxiabnce of unfair and unneceswuy dibcrimjnation m d  prejudice denies 
people with disabilitia the opportunitp to compete on M equJ buh *ad to p w u c  thos~ 
op rtunities for which our free d e t y  ia juatirrnbly famous, and aatr the United Strtcs 

(b) plup#l 

o f ~ b i l i t y h P v a o ~ n h * d n o l a g . l r a c o u r s c t o ~ r u e h d i r a r i m i n *  tion; 

bil p" iona of dollam in unncassvg expennea resulting from depcndencp and noapducdviw. 

It in the purpose of thb chaptelc- 
(1 1 to pmvide a clear and comprehensive national mandab for the rlimiartion of diacrimi. 

(2) to provide clear, strong, combtent, enfomable standprdr addre88ing discrimination 
nation a-t individualr with dhbilitien; 

a-t individuals with dhabilitiea; 
765 
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PUBLIC HEALTH AND WELFARE 42 0 12111 
(a) w w t  

The term “direct thrcut” rneana a rignifieaat riak to the h d t b  or UietJl of 0th- that 
m o t  bs eliminated by reuomble rccornrnalation. 

(4 )  Empiorm 
The tern “employee” memn ari individual employed by m employer. 

(A) In mrrl 
(6) Empbytr 

The berm “employer” meanr a pcmn engaged in an indulltry fleeting cornmeme who 
has 15 or mon emplopeea for each working day in nch of 20 or mom calendar w e b  in 
the current or pnccdiag d e a d a t  yew, and my agent of ruch ptmn,  except thrrf for 
two yura following the effective date of thia rubehapter, an employer m a m  a person 
engaged in ui industry df&g cornmema who lua 26 or mom employee8 for each 
working day in each of 20 or more calendar w e b  in the currernt or preoeding year, and 
any went  of ruch penon. 

(8) E*crptkaa 

The term “employer” dma not inc lude  

United Strtel, or an Indian tribe; or 

exempt from taxrtion under d o n  501(c) of Title 26. 

(1) the Unitsd Statas, a corporation wholly ownd by tb government of the 

(ii) a born fide priprte rnembelahip club (other than a labor orgmhtion) that h 

(6) rlkqd w d drlagm 

(A) In remrrl 

The tcrm “illegal use of drum” meam the IW) of drugs, the pmuenion or dintriiution 
of which is unlawful under the Contmlled Subrtula Act (21 U.S.C. 812). Such turn 
dm not include the uw of 8 drug uken under rupcmiaion by 4 licanaed health care 
proffsnional, or other rudl ruthoriKd by the Contmlled Sublncc l  Act [21 U S C A  
p 801 et q.] or other prorirknr of Federol law. 

(B) Drrul 
The term ”dmp mean6 a conhvlled rubstance, aa defmed in whedulea I through V of 

section 202 of the batrolled Subst*acea Act (21 U.S.C.A. p 8121. 

(7) P c m .  e k  

The t e r n  “person”, “labor organization”, “emploplent agency”r "commerce", and “indus- 
try affecting commerce”, shall have the name meaning given such tam in scctioa 2OOOe of 
thia title. 

(0) qudtki inkitldnal with a dlubllttr 

The krm “qualifitd indvidual with a dinabilityl’ menm an individual &th a dinability who, 
dth or without nrsonable Lccommodation, eaa perform the eagentirl funcdorm of the 
employment position that rucb individual h o b  or desirea. For the puquwm of thh title, 
conaideration ahall bc given to the ernploytr‘r judgment as to what functionn of a job uc 
emential, and if an employer hsu p r e d  a written description before adve&ing or 
intarviewing applicants for the job, thin description shaU k conridemd evidence of the 
a8ential functiom of the job. 

(9) RLwnrblc Wrmaodrtlon 

.. 

The term “reuonable accornmod.tiod’ may include- 
(A) making cxbting facilitica uned by employees readily acmaible ta and usable by 

individuals with disabilities; and 
(B) job rertrucnuing, put-time or m&ied work schedules, m i g n m e n t  to L v a t  

p i t ion ,  acqulition or modification of quipment or devices, appropriate adjustment or 
mdifications of examhatiom, tlrining materiob or policies, the proviaion of qualified 
readem or interpreters, md other similar accommodations for individualrr with dhbl i -  
ties. 

767 
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42 # l 2 l l l  PUBLIC HEALTH AND WELFllRE 

(10) Undue W h i p  
(A) In m n d  

The km "undue hamlahip" mema a6 action requiring iignificant difficulty or @-Me, 
when considered in light of the fadola set forth in subpuagrlrph (B). 

(B) F W l r  to br conaided 

In detennining whether an aecotnrndation would impose an undue hardship on a 

(I) the nshve  and cort of the accommodation needed under thh chapbr; 
(ill the overall financial remurces of the fpcilitg or frcilitiw involved in the 

prodion of the muonable aaommodstion; the number of p u s o ~  employed 4t 
euch facility; the effect on expenaar and resources, or the hpct otherwire of iuch 
nceomrndation upon the opemtion of the facility; 
(U1) the overrll financial m m m u ~  of the covered ent i e  the o v e d  nize of the 

bwinear of a covered entity with mpct to the numbcr of itr employees; the 
number, typ, and location of its facilities; and 

(IT) the typs of operrtioa or opentiom of the covered entity, including the 
cornpition, ~tructure, and functions of the workforce of ruch entiw the geogmph- 
ic sepamtemm, idminbtmtive, or flrcrl relrtio~hip of the f d t y  or facilith in 
questian to the covered entity. 

covered entity, fsctom to bc considered include- 

(Pub.L 1013815, TI& 1, 1 101, July 26, 1990, 104 S t r t  WW.) 

Etktivc Date 
P u b L  101486, ntk I, 0 108, Julv t6,1990,104 SSt. $87, p n & d  that thhir wction 

ir effetios 24 month# qffs* Julp 36, 19M 

0 12112. DLmlmInntion 

(a) Gavrrl mk 
No c a v e d  entity r N l  dkimitmu! rgaimt a qrr*lified individual with a dinability k w  of 

the dinability of ruch iadnidrul in ngvd to job application proccdurcw, the W g ,  h e e m a n t ,  
or d i d u r g e  of employ-, employee compmdon,  job tminin~, and other h m ,  atndttlonr, *ad 
privileger of employment. 

(b) CoarLructlon 
h uned in aublKction (a) of thin d n ,  the term "dhddnat8" mcludea- 

(1) limiting, segregating, or cbaifying a job applfcrnt or employe4 h a way that r d v e d y  
. aficcts the opprtunitisr or rtrtus of iueh a p p l i a t  or employee bceaw of the dhbilitg of 

such applicant or employee; 
(2) prvtrcipatiag in a contncturl or other unngernent or relrtlonrhip that hu the efflect 

of iubjccting 8 cooeml entity'a qualified appllcmt or employas with a disability ta tha 
dkrhination prohibited by t h t  ruhhpter  (ruch rdationahip includes a rehtio~hip with an 
employment or r e f e d  agency, labor union, an organization providing fringe benefits to II] 
employee of the covered entity, or an organization providing tmining *ad appmtieeship 
pr0prn) ;  

(8) utilizing n t a n d d a ,  erikzh, or methodr of admhhtntiot+ 
(A) that have the e f f w  of diacrimirutioa on the h ~ i a  of dhbility; or 
(B) that prpshlrtc the diacrimination of othen who are rub* to common uhi& 

mtive control: 
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PUBLIC HEALTH AND WELFMU 42 412112 

(4) M C l U ~ g  O r  otherwiw denying equal job4 or benefits to a qU*lifid individuJ b m e  
of the known disrbility of an individual with whom the qurlified iadioidurl L h o r n  to hrve a 
rdatiomhip or -&a; 
( M A )  not mddng reanonable accommdationr to the known physical or menu 1mitati0~ 

of an o t h e m h  qu.lifkd individrul with a dhbilitp who b an applicrnt or employee, unlerr 
auch averred entity CM demonetmtc that the rccornm&tion would impxa an undue 
*hip OD the operrtion of the b u i n a u  of ruch cored sntits; or 
(B) denying employment oppottunitiea to a job a p p l b t  or employts who h an o t h b e  

qu*liffed individual with a disability, if ruch denial b b a d  OD the nwd of ruch a w e d  entig 
ta make maaooabk rccommodation to the phynicrl or menial imprirmenta of the employm or 

(6) uing qualifiation standartla, employment telrb or other selsetion uiterir that IQcecn 
out or bad  to a m e n  out un individtul with a disability or a c h  of m & d  with 
disrbilitjea Ualm the amdud, test or other meldon Criterir, M wed by tha mversd cntitp, 
b shown to be jobrelrtca for the p i t i o n  in quentioa md u cornistent with bum- 
nece8aity; and 

(7) f&g to s e w  and adminiuter b t a  concerning ern lo-t io the molt effbctive 
rrrrrmer to ennlvd that, when ruch tsrt b uiminietcred to I r p p k t  or employm who hu 
a disabih that impah wmry, m m d ,  or spaking Mh, rueh tmt nrultu .feuntely 
reflect the s U ,  aptitude, or whatever other f W r  of uacb applicant or employss that ruth 
fat purports to m u ~ u r e ,  nther than reflecting the irnpritsa wwry,  mrpurl, or rperLing 
8kUb of ruch amployes or applicant (uccpt where auch nldlr are tbe f-m tlut the teat 
purporb to meaura). 

a p p b n t ;  

(1) In mnal  

inclub medial cxrmitutiona and inqukiw. 

(1) Plarrpbasat ' *  

(,A) Rohlbttcd - Q imqUk7 

The prohibition a e t  didmination M referred to in rubraetioa (a) of thir lcetion ahdl 

b m p t  u prwidGd in pamgmph @), m v d  entitp ahall not conduct a medical 
exm€nation or d e  hquiries of a job applicllnt M to whether ruch applicant b an 
indiddud with L dbrbititp or M to the M~UEI or severity of uuch disability. 

(8)  -'- 

A covemd en% my make preemployment inquirk# into the ability of an rppliant to 
pSdOm mhted fundOM. 

( 8 )  Emplomnt  en- 

A eov& entity m y  requk a m e d i d  examination after 8n offer of employment h& bsen 
made to a job appliernt and prior to the commencement of the employment d u b  of ruch 
applicrat, and may Eondition an offar of employment on the rcwult. of aoch examinah, if- 

(A) rU entering employm a n  iubjsctsd b ruch u1 rrlmirutbn r c g u d l ~  of b b i l i .  
wl 
(B) information obtained regarding the medical condition or h h r y  of the applicant iS 

collected md maintsinsd on aeparate f o m  and in sepuru m e d a l  flea md b tnsrtcd aa 
a ccrnfidentid mixl id  record, except ht- 

(I) rupembora and mamagem may be informed n m g  lim M d & M  . 
(11) f i t  aid arid aafety pemnnel may bc informed, when appmprinta, if the 

(ill) government offkiah inventigrting compliance with thir chapter rk*U be 

wed only in rccordance with thia r u W p t e r .  

on the work or d u h  of the employee and nece8m.q rocomm&tiom; 

dimbiliQ might miquire emergency treatment; and 

provided relevant idomtion on nquear and 
(C) the muh of ruch exuninrtioa 

(4) Examtartion mad hqdq 
(A) PmhIblttd ~ t l o ~  mnd InpuLrla 

A covered entity shall not require a medical examination md shall not make inquLies 
to the of an employe 88 to whether iuch employee ia an mdividual with a disability or 
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nature or aeverity of the dbabiliw, unlean much examination or inquiry is rhown to k 
jobrelated and combtent with buainem necedtp.. 

(B) Arcrphbk url lnpolrkr 

A covered entity may canduct voluntary msdJerl axudnat5~ra, including volantvp 
medial historim, which am put of an employw h d t b  progmm ao*il*ble to employ- 
at that work rib. A c a v e d  entity m y  make inquirkr into the ability of an ernplaysc to 
pariom jobmhtsd hmctionr. 

(c) RClWtm cntttle4 
(1) In 

This rubchaptar shrll not pmhibit L religious corporrtkn, urodrtion, duertlonrl inrtitu- 
tion, or Mciety from giving preferenm in employment to &di*ldurL of a putlculu mligion to 
perform work c o m d  with the cvrying on by ruch mrpontion, uroeirtioa educrtianrl 
inst$ttition, or society of b rcttoith. 

( 9 )  kurloru ten& muLmxnt 

employ- conform to the rsligiou &nets of ruch orgaaizrtioa 

* 

Under thin aubchapter, a rtlipiour organization may q u i n  tht dl appue*ntr *ad 

1 

(d) mot L.l-0~ urd eammpnkrbk ultva 
(1) 'Ia 

aha& 
The h @ r y  of H d t h  *13d H u m  Se-, not htdr than 6 moatbm after July 2419% 

(A) review all infdotu and eommunlcrbk dbarsl which m y  k trrnrmittcd 

(B) publish a list of iufdour  and mmmuniabb disaucl rhieh u 8  tmnmnhd 

(C) publhh the rnethh by which ruth d W  M m d t t 6 d ;  md 
(D) widely disremirute ruch i d o m t i o n  regarding the 1Lt of diKwr and their mode4 

thmugh handling the food nupplp; 

through handling the food rupplf; 

of hnsrnisuabilitp to the genernl public 
Such liat ahall be updnted annually. 
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( 8 )  Appliatlonr 

In m y  caue in which an individual 4~ 'k~ infactiouu or commuDicrble di*suc thrt irr 
hnnmitted to othen through the h & g  of food, that b included on the Ibt davelopcd by 

sbin8t8d by ramnablo recammodnthn, 8 covered eatitp m y  refuw UJ m i g n  or continue 
to annip ruch individual ta a job involving food handling. 

(8) cofwmetbn 

Nothing m tht chrpbr uhaU bs C O U U ~ U ~ ~  to precmpt, mdify,  or mend any Stab, county, 
or 1 4  law, ordkrmce, or regulation applicable to f o d  hrndllng which b dmigncrd to protect 
the public h d t h  h r n  individuab who posc L uignifhnt rkk to the health or saiety of 
others, which cannot k etimitutad by nraoruble m m d a t j o n ,  pursuant tp the bt of 
infecthuu or communicrble dbeaaen and the moden of trrnrmissrbiliv pubhhed by the 
W h r y  of H d t h  and Human Semias. 

* th SsCrrtuJr Of H d t h  md HUM SC- mdw m p h  (l), md which m o t  be 

m . L  101-, TMo I, 1 108, July a, lM, 104 S t r t  W.) 

Endwe  
h6.L 10146, ntk I, P 108, July 94 lSM, lai Stat, an, pmdded that thu ssction 

u s , t * w  8.4 math qbr July 98, ISM 

Hlrtarlerl m d  S w p t g v  Nota  
l l r k r p r h T a  Thb"cbrpp*,r&redtoiatm 

wm ia tk ccigiml thir "Aa", cmniag krb.L 1014% 
whlcb d thir a d  llffkn 22s d m 47, 
Tdcprphc, T- md lad & Adm.Ncrr. p. 241. 

0 121 14. Illem! II# of  drug^ and llcobol 

(a) Qullfw ladlrldpul rttL adkbulty 

For p u r p m  of thb rubehrptcr, VM hm "qruliTed individual with L disrbilitp" shall not 
include my employee or ypplierat who in m n t l y  engaging in the illegal ue of drup, when the 
covsrsd entitJr a on tbe buia of ruch we. 

(b) RIIU d anutmdh 
Nothing fa aukbetion (a) of tbir d o n  shall bs ~ o ~ t n r e d  to exclude Y a quoliiied individual 

with B dj88biliQ an indiddud whD- 
(1) hu r u d l l y  completed L rupcrvisbd dmg reh*bilihtion progmn aad ir no Ipnger 

engaging in the illag.l w of h p ,  or hsr o t h e m h  been rehsbilitated uummfully oad is 
no longer engaging in ruch urcs; 

(2) ia pvtidprting in 8 supcffised rehabilitation pr0gm.n md u no longer engaging in 
ruch w: or 

(5) is erroneowly rcgardcd M en-0 in ruch IW, but i not engaging in ruch use; 
except that it UM not k L violrtlon of thin cbptcr for 8 m v d  entity to adapt or rdminirter 
rsuaonablc policiea or procsdumu, including but not limittd to drug bating, designd to enum 
that an tpdividd d e s c r i i  in pvrgrrph (1) or (2) ir no longer mgagiug in the illegal use of 
h g r .  

(c) AotborttJ of eorad tnttty 

pd #ctioo fw d Tttb 29, Lbor, b d  & 1s2 221, 

r&dntw -. pa lnguhiw bumy A d  prr. 
Po# d PubL 1014% Ibe 1m u.icodc Gm& a d  

a 611 dTitk 47. 

A covetad en*- 
(1) may pmhiiit the iUeg8l w of h g r  and the us4 of alcohol at the w o r k p b  by all 

employ-; 
(2) m y  ~ U i r c  th.t employeea shall not bs under the M u c a a  of alcohol or be engaging 

in the illegal me of drum at the workph;  
(3) m y  rcquin that employ- behave in conformaurn with the requirements estabbhed 

under the Drug-- Workplrce Act of 1988 (41 U.S.C. 701 et req.); 
(4) m y  hold an employec who en- in the illegal uue of drum or who is an alcoholic to 

the m e  quatiflation strndardr for employment or job performance and bettavior that such 
entity holda other employm, even if any unoatisfactory periomnce or khavior h ~elrtcd t4 
the drug UM or alcohobm of such employee; and 

(6) may, with respect to Federal regulations regarding alcohol and the illegal use of h g s ,  
require that- 
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(A) employwa comply With the rtandPrds ertabliihed in ruch reguhtioru of the 
D e m e n t  of Defense, if the employeen of the covered entity are employed in an 
industry subject to such regulationa, including complying with ~ e g u l a t i ~ ~  (if any) that 
apply to employment in sensitive p0Sition.a in such M indurtry, in the w e  of employee8 
of the covered entity who are employed in such PmitiOM (an defined in the regulations of 
the Department of Defense); 
(B) employees comply with the s t a n d d o  eabbhhed in such regulations of the 

Nuclear Regulatory Commission, if the employees of the covered entity are employed in 
an induatry subject to such regulatio~, including complying with regulations (if any) 
that apply to employment in aensitivc P i d O M  in iuch an industry, in the c u e  of 
employeen of the covered entity who am employed in such piitionr (M defrnd in the 
regnhtiom of the Nuclear Regulatory Cornmianion); and 

(C) employee8 comply With the standards eatabbhed in such regulatiom of the 
Department of Tranapohtion, if the employ= of the covered entity are employed in I 
tramportation induetry subject to iuch r e g ~ l a t i o ~ ,  including' complying with ruch 
regulationa ( i  any) that apply to employment in seneidve p i t i o m  in such M industry, in 
the ase of employees of the covered entity who are employed in such podtiom (aa 
defined in the regulationa of the Department of Tramportation). 

(d) Dnu tcltlnl 
(1) In general 

cowidemid a medicnl examination. 

(2) Conmhdon 

Nothing in thia iubehapkr shall be C O M ~ ~  to encoumge, prohibit, or authorize the 
conducting of dmg knting for the illegal we of drugs by job applicants or employees or 
making employment deciaion8 baaed on such test rwultr. 

For p u r p m  of th& iubchsptcr, a teut to determine the illegal use of drug8 shall not be 

(t) -- -play- 

Nothing in thia iubchrptcr a h d l  be corntrued to encourrgs, prohibit, restrict, or authorize the 
othemvise lawful axe- by entities subject to the j W c t i o n  of the Deputment of Tnnsporta- 
tion of authorftp b 

(1) bat ernploycer of ruch e n t i h  in, and applicmb for, pitiotu involving aafety.lremb 
tive duties for the illegal urn of drup md for ondue impairment by almhol; and 

(2) m o v e  much pelaons who bat p i t h e  for illegal use of drup and onduty impairment 
by alcohol Dursuant to F m D h  (1) from nafety-uenmitive dutiea in implementing rubrection 

Pb.L 161-888, Tith 1, f 101, July 26,1990,104 Stat. M.1 

Errrctlre D8te 
AcRL IOIJJ6 ,  nth I, 108, Julp $6,1990, I o i  Staf At7, providsd thut thh section 

is effective month# qtbr July 26, 1990. 

HLrtodd and Btrtutoa Noha 229 d Ti* 47, T*ptr* TJS 
Rrl%e#r h T m t  Tbt Utug-Qrm Work- A c t d  Pbano. 8 d  RdbtJqnpbr. .waded fodd 

1988, rdarod to in wbwle. (cx~), L #mi& D Titk29,m10r,mdcsdonr 152,221.uld611OcTitk47. 
(If 51Sl-SlaO) of PubL lop694 Title V, Nov. 18. lcEirlrrivc bw ,,,d pur- 
(0 701 n aq.) OlTitk 41, Public Cofitt&ct& 

Thu "chptrr", ref- to in te%r, VII in the OriCtaJ 
thia "Act", mcraiq PubL 101-336. which QyEtod Ihh 

12115. Porting noticu 
Eve 

c h p m  rrd 

& -. 
1986* lQZ 430)' which to ch*plcr l' p b b . f ,  ]O]-JJ& 1990 u,S. m e  &t md 

A h .  New, p. 267. 

employer, employment agency, labor o-tion, or 'oint labormanagement committec 

and membeta describing &e applim PP le provisions of this chapter, in the manner prescribed by 
section 2oOot10 of this title. 
(F'ub.L 101-886, Tith I, 8 106, July 26, 1990, 104 Stat. 598.) 

c o v e J u n d e r  thb subeha tcr shall rt notices m an accessib / e formnt to applicanb, employw, 

ElTedhe D*t4 
Pub.L 1014S8, lStlc I, 0 108, Jul 96, 1990, 10.4 Stat. 337, provided that thia rcction 

772 
is efectiw ei months after JULY 9% 1990. 
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i 12117. Enfomment 

(I) Pornn, .ad ptoerdw 

The powem, remedies, md pr0adu.m set forth in  OM 2oo(kl, 2ooot6, 2oootiB, 2oooe-8, 
*ad XWh-9 of thiu titla #hall bs the pwtrr, nrndh, and pmesduras this wbchapm pmvidea to 
tbe Commisrion, to tha A t & m  Gened, or to any pemn dlegiag discriminrdan on the b ~ i a  of 
dhbilitp in violation of my pmvinion of thi8 ehrptar, or regulrtions pmrnulg*ted under d o n  
12116 of thb title, Oowming employment. 

The rgsda wftb d o m e m n t  authoritJr for retiom whkh allege employment dkrimhation 
under thh aulxhpter md undar the Rehrbihtion Act of 1973 [B U.S.C.A. Q 701 et ~ q . 1  $hall 
develop p d m  to emam that administntive cornpliintr filed under thh rubchaptcr and 
under the hhabilitrtbn Act of 1978 [29 U.S.CA 0 701 ct 8q.J are d d t  with in 8 mrnner that 
avoid8 dupliertioa of effofi and pmvenb hporithn of inconaiwnt or coaflicting standards for 
tht 8ame quhmantB Pndw thh rubchaptrr and the Rehabilitation Act of 1973 [29 U.S.C.A. 
4 701 et 8eq.J. The C o h i o n ,  the Attorney Gencml, md the Off$# of Fedenl Conmu% 
Compliance Pmgrsrm rhdl eshbliah ouch cmrdfruting tmchmimrna (similar to p r o v t i o ~ ~  con- 
tained in the joint mugp1.tionn pmmulptcd by tbe Commbuion md the Attorney General at part 
42 of title 28 md put 1691 of title 29, cods of Fedenl Regialrtionr, and the Memomndum of 
Undemtrtldiag betwwn the h n m i ~ i o n  md the Offion of F e d d  Con- Comphuce Program 
dated Jmuug 16, lsSl (46 Fed.Reg. 74% Jnnqry 25,1981)) in ragulationr implamenting thb 
rubchrptrt and Rehabilitation Act of 1978 [29 U.S.C.A. 4 701 etmq,] not lam than 18 maatha 
&r July 26,1990. 

(Pub.L 101586, "itla I, f 107, J a  28,1990,10( StaL 888.) 

Eifcetlve lhtc 
. PuhL 1014$6, fltk I, # 108, Julv P#,lSSO, la Stat. 337, pmt6ded that thu M e t h  
it effetiw m c m h  qt%r July #I$ 19M. 

HLrrorid aad Btatntarl Nota  whkb L clrriflrd prkciplly P cbrpn 16 
(4 701 tt q.) OlTitk 29, bbt. For w p k r c  Jlarifi- :*. (a), in oripnrl *"M", ~d hb.L .  clh dthh k& 0 rbs codr, rC sm ntk a t  

T- u c ~ ,  d d  to in 

101-336 ~ h i c b  cartad thk ~hDca .nd 22s d uada 701 O c l i t k  t9 Md T r b k  

. .  . ~. ~~ 

Tba Rthlbilitukm Act of 1973, d d  to in aubrec. 
@), m hb.L 9>112, Scp 26, 1973, If Sw 355, n 

26f* 
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