


































































































At trial, the judge instructed the j u r y  that burglary was 

the only felony applicable to the felony murder charge. Here, as 

argued in Point IV, any burglary wa5 de minimus, proved only by 

application of the facts to a strained definition of the curti- 

lage of a dwelling. The state asserted in closing argument that 

Salgat entered and remained in the curtilage when he fired shots 

into the house from four to five feet outside the window. 

Assuming this amounted to competent, substantial evidence of 

entry into the curtilage, there was no evidence of Salgat's 

location at the time he fired the fatal shot at Bolyard outside 

the house. By the state's own theory, these shots could not have 

been fired "in the area immediately surrounding the housel" the 

definition of curtilage supporting the burglary conviction. From 

the prosecutor's closing argument: 

They go down the street with Mr. Salgat 
pursuing Mr. Bolyard shooting at him, three 
more shots. Three more shots are fired. We 
know where one of them winds up even without 
the jacket i n  this Blazer, about two-thirds 
of the way down the street toward Shady Lane. 
It hits the side of that Blazer parked in 
that driveway. Now that troubled Mr. Salgat 
some on cross-examination, because all of a 
sudden this b u l l e t  and this Blazer doesn't 
fit what he was trying to tell you about all 
t h e  shooting taking place in the front yard 
with him shooting toward the street because 
that's not what happened. He ran behind 
investigator Bolyard going down the street. 
Take a look from the inside of that vehicle 
back at 3300 Maplewood. You can see in this 
picture right here, you can see investigator 
Bolyard's car still sitting there on the 
driveway. There is no way, no way that the 
defendant correctly told you what he did. He 
chased investigator Bolyard down that street 
shooting at him and firing that shot that 
punched through investigator Bolyard's back, 
through his lungs, lodging up under the front 
side of his chest. 
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(R1291-1293) As the prosecutor claimed, the evidence suggested 

that the shots were fired while Salgat chased Bolyard down the 

street. Apart from the bullet that struck the Blazer parked 

several houses away, the evidence a l s o  showed that Salgat went to 

his car parked along the street after the shooting and that 

Bolyard continued to r u n  up the street until he reached a neigh- 

boring house. The testimony of the accused cannot contribute to 

a sufficiency review. State v. Pennington, 534 So.2d 3 9 3  (Fla. 

1988). Thus, the competent and substantial evidence, even viewed 

in the light most favorable to the verdict, shows that the fatal 

shot was not fired while Salgat was in a dwelling or structure. 

Consequently, at the time of the shot, he was not engaged in the 

perpetration or attempt to perpetrate the burglary. The burglary 

was over, if it ever occurred. 

Florida appellate courts have held that the term "in the 

perpetration of" includes the period of time when a felon is 

attempting to escape from the scene of the crime. Parker v.  

State, 570 So.2d 1048, 1051 (Fla. 1st DCA 1990). Accord, Johnson 

v. State, 486 So.2d 657, 659 (Fla. 4th DCA 1986) (term i n  felony 

murder statute "obviously" refers to the entire criminal epi- 

sode). Parker is first, wrong, and second, inapplicable here. 

It is wrong because it expands the statutory elements of a crime 

beyond the expressed legislative intent and beyond the plain 

meaning of the term "in the perpetration of" a felony. Section 

775.021(1), Florida Statutes, requires that the provisions of 

Florida's criminal code, the homicide statute included, be 

strictly construed, and when susceptible of differing 
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constructions, construed most favorably to the accused. Applica- 

tion of either rule bars flight as being within "perpetration of 

a felony". A felony is perpetrated when all the statutory 

elements exist at the same time. When one of the elements no 

longer exists -- particularly a core element such as entering or 

remaining in a dwelling or structure -- the crime has  concluded. 

The Florida Legislature knows how to define crimes to 

encompass flight after perpetration. It has done so in the 

robbery and burglary statutes. Secs. 810.011(4); sec. 

812.13(3)(a), F l a ,  Stat. (1989). It has - not done so in the 

felony murder statute, and the courts cannot act in its place 

without violating section 775.021(1), as well as Article 11, 

Section 3 of the Florida Constitution, which prohibits judges 

from exercising power granted to the legislature. Article If, 

Section 3 "requires a certain precision defined by the legisla- 

ture, not legislation articulated by the judiciary." Brown v. 

State, 358 So.2d 16, 18 (Fla. 1978). Therefore, either strictly 

construed or construed most favorably to the accused, "in the 

perpetration of" c a n n o t  be expansively interpreted to encompass 

flight, or even the entire criminal episode (also a dangerously 

vague standard). 

Even if the felony murder statute encompasses flight, the 

substantial, competent evidence viewed most favorably to the 

verdict shows no flight at the time the fatal shot was fired. 

Again, evidence consistent with the closing argument reproduced 

above shows that Salgat headed the victim off and shot him as the 

two men were in the street. The case presented by the state 
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admits of no other theory. Accordingly, even under Parker, the 

killing did not occur during flight following the perpetration of 

the felony. I Cf. Carver v. State, 560 So.2d 2 5 8  (Fla. 1st DCA 

1990) (kidnapping complete when assault of same victim occurred, 

so defendant may be convicted of both crimes). 

The analysis provided above is consistent with the policy 

behind the felony murder statute, and demonstrates the poor fit 

of the state's convoluted burglary theory to these facts. Felony 

murder punishes a killing committed during an enumerated felony 

because the felony is  inherently dangerous. LaFave and Scott, 

Substantive Criminal Law, f j  7.5(b)(1986). The specific intent 

essential to the enumerated felony supplants the intent to kill. 

In Robles v. State, 188 So.2d 789 (Fla. 1966), this court re- 

jected an argument that felony murder did not apply to one who 

burglarized an apartment with intent to commit aggravated as- 

sault, then committed a murder therein. The court noted that the 

felonies specified in the Florida felony murder statute do not 

include assault "in any of its forms." - Id. at 793. Here, how- 

ever, Salgat's crime was first and foremost an assault in its 

most lethal form and then, ephemerally if at all, a burglary. 

These facts stand in contrast to Robles, in which the perpetrator 

broke a window to gain entry, t h e n  committed a killing. Despite 

the jury's express rejection of the claim that Salgat premedi- 

tated the killing, use of the felony murder statute enabled the 

state to bootstrap his intent to kill, assault or batter to the 

level of premeditation because of the near or total fiction that 

it occurred during a burglary. The s t d t e  could not prove 
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premeditated murder. When the jury rejected that theory, the 

seams in its patchwork felony murder theory started to show. 

While the attempted felony murder conviction may yet hold t oge t -  

her, as that killing occurred during a burglary (if a burglary 

was committed), the felony murder resting on acts committed after 

the putative burglary must fall. This conviction rests on facts 

from which no reasonable jury could find guilt beyond a 

reasonable doubt, violating the Due Process Clause of the Fifth 

and Fourteenth Amendments to the U . S .  Constitution and Article I, 

Section 9 of the Florida Constitution. 

For these reasons, Salgat's conviction of first degree mur- 

der in Count VI must be reversed and remanded for a new trial. 

This issue is cognizable on appeal, because it concerns t h e  fail- 

ure to establish a prima facie case on an essential element of 

felony murder -- a killing committed during perpetration of an 

enumerated felony. Therefore, it constitutes fundamental error 

which goes to the foundations of the felony murder count, and is 

reviewable regardless of whether it was raised at the trial lev- 

el. K.A.N. v. State, 582 So.2d 57 ( F l a .  1st DCA 1991). As stat- 

ed by the court in Dydek v. State, 4 0 0  So.2d 1255, 1258 ( F l a .  2d 

DCA 1981), "[wle can think of no error more fundamental than the 

conviction of a defendant in the absence of a prima facie showing 

of the essential elements of the crime charged." Moreover, the 

conviction on evidence on which no rational t r i e r  of fact could 

find guilt beyond a reasonable doubt violates the Fifth and 

Fourteenth Amendment guarantees of due process of law. Jackson 

v.  Virginia, 4 4 3  U.S. 307, 99 S.Ct. 2781, 61 L.Ed. 2d 560 (1979). 
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CONCLUSION 

Petitioner's convictions should be reversed and the case 

remanded for  a new trial or other relief consistent with this 

court's disposition of the arguments made herein. 
Respectfully submitted, 
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PER CURIAM. 

This cause is before us on Patrick IlSonny" Salgatls appeal 

of his conviction and sentences on the following charges: grand 

theft, tampering with a witness, burglary of a dwelling while 

armed, shooting into a building, attempted first-degree felony 

murder, first-degree felony murder, and possession of a firearm in 

the  commission of a felony. Salgat raises n i n e  issues on appeal. 

We find only four of those issues merit discussion. 
, I  
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The fac ts  pertinent to this appeal are as follows. In the 

spring of 1990, Patrick Salgat began harassing his former 

girlfriend Charlotte Blevins in an effort to rekindle their past 

relatianship. A f t e r  several weeks of phone calls, Blevins agreed 

to meet Salgat at her home to talk. when Salgat left her house, 

Blevins noticed that Salgat had stolen some of BLevins' diamond 

jewelry. BleVinS called the police and reported the theft. In 

spite of police involvement, Salgat's harassment continued, his 

calls becoming increasingly violent. When Blevins decided to drop 

the theft charges to appease Salgat, she was placed in contact with 

state attorney investigator Steve Bolyard. Bolyard convinced 

Blevins to continue to pursue the pending charges against Salgat. 

When Salgat found out about the warrant issued for his arrest, he 

repeatedly threatened to kill Blevins. Bolyard became more 

concerned about Blevins' safety and, as a result, often called 

Blevins or followed her home from work. O n  June 13, 1990, Salgat 

was arrested by police with Bolyard's help. Salgat was released 

the following day after he provided other police officers with 

information concerning illegal drug deals and agreed that he would 

no longer bother Blevins. 

On the evening of June 17, 1990, Bolyard stopped by Blevins' 

home to check on her. Bolyard parked his unmarked police vehicle 

At in her driveway, leaving his gun and radio in the car. 

approximately 11:15 p.m., Salgat announced himself and pounded on 
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Blevins' front door. According to Blevins, she became frightened 

and ran from the living room into the bedroom. Bolyard went to the 

kitchen to call police. While Bolyard was on the phone, Salgat 

fired two shots at him from the back porch. Both bullets entered 

the house through the kitchen window, with fragments striking 

Bolyard in the back of the head and neck. wounded, Bolyard dropped 

the phone and ran out the front door. SaLgat ran around the house 

and met Bolyard in the front yard, where he fired at least two more 

shots at Bolyard. One bullet struck Bolyard in the back, piercing 

his lung. Bolyard struggled to a neighboring house, where he later 

died. 

Salgat ran to his car and drove away. He eluded police for 

several hours, hiding at the homes of several friends. While a 

fugitive, Salgat told friends several versions of the events 

occurring the night before. Police arrested Salgat the next day. 

Salgat was subsequently charged by a grand jury with grand theft, 

tampering with a witness, burglary of a dwelling while armed, 

shooting into a building, attempted first-degree murder, first- 

degree murder, and use of a firearm in the commission of a felony. 

A jury trial was held, and Salgat was convicted as charged of all 

Counts except attempted first-degree murder and first-degree 

murder. On those counts, the j u r y  crossed out the phrase Itas 

charged" on the  verdict form and wrote in ltfelony." T h e  jury 

recommended life in prison without the possibility of parole for 25 

3 



years. 

Salgat received concurrent five-year sentences for grand 

theft and tampering with a witness. Those sentences were 

concurrent to fifteen years' imprisonment for shooting into a 

building and possession of a firearm in the commission of a felony, 

which were also concurrent with each other. Those sentences were 

consecutive to concurrent Life sentences f o r  attempted felony 

murder enhanced under section 775.087,  Florida Statutes, and 

burglary of a dwelling while armed. Finally, Salgat received a 

consecutive sentence of life imprisonment without parole f o r  

twenty-five years for felony murder. In short, Salgat received one 

life sentence without the possibility of parole f o r  twenty-five 

years, followed by two concurrent life sentences followed by 

fifteen years. 

First, Salgat argues that he cannot be convicted and 

sentenced for murder and attempted murder of the same victim. 

Since Salgat failed to raise Lhis issue before the trial courtl he 

has waived any double jeopardy claim as to multiple convictions. 

P e r r h  V. state , 599 So. 2d 1 3 6 5  (Fla. 1st DCA 1992). H o w e v e r ,  

the legality of multiple sentences may be raised f o r  the first time 

on appeal. at 1366, atina Wsisht v. State , 573 So. 2d 998 

(FLa. 1st DCA 1991). Salgat's argument requires us to apply 

section 775.021, Florida Statutes (1989), which states in part: 

( 4 )  (b) The intent of the Legislature is to 
convict and sentence f o r  each criminal offense 
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r i  
committed in t h e  course of one criminal episode or 
transaction and not to allow the principle of lenity 
as set f o r t h  in subsection (1) to determine 
legislative intent. Exceptions to this rule of 
construction are:  

. . . .  
3 .  Offenses which are lesser offenses the 

statutory elements of which are subsumed by the 
greater offense. 

According to the sentencing guidelines, attempts to commit crimes 

are generally classified as included offenses. w a r d  ~~~r~ 

Jnstruct 1 'ons in Cr iminal C w  , 543 So. 2d 1205, 1233 (Fla. 1989). 

This is because once the target crime is committed, the actor's 

prior conduct is deemed merged into the completed crime. There are 

murder of the same victim where there are two separate episodes of 

criminal conduct. However, that is not the case here. Salgat's 
f 

first two shots at Bolyard and the final fatal shot were all part 

of the same criminal episode. Thus, Salgat's attempt merged into 

f the  completed act of killing Bolyard. We hold that under the facts 

Of this case, it was improper for Salgat to be sentenced for 

attempted felony murder and felony murder of the same victim. 

Second, Salgat argues that the trial court erred in 

enhancing the attempted first-degree murder conviction into a l i f e  

felony under section 775.087 (1) (a), Florida Statutes, where the 

jury failed to make a specific finding that he possessed a firearm 

during the offense. Since we have determined that Salgat was 
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improperly sentenced for the attempted felony murder, any claim of 

improper  enhancement is moot. 

Third, Salgat argues that the trial court improperly 

convicted Salgat of felony murder and the underlying felony. W e  

simply cite to the case of State v. Enmund, 476 So. 2d 165 (Fla. 

1985). In Enmund, the Supreme Court held that the underlying 

felony is not necessarily a lesser-included offense of felony 

murder and that a defendant can be convicted of and sentenced for 

both felony murder and the underlying felony. at 166. 

Finally, Salgat asserts that the trial court erred in 

instructing the jury that Salgat's inconsistent exculpatory 

statements maybe used to affirmatively show consciousness of guilt 

and unlawful intent and cites Fenelon v. S t a t p  , 594 So. 2d 292 

(Fla. 1992) (Supreme Court held that the jury instruction on flight 

was an improper judicial comment on the evidence and should no 

longer be given). T h e  Florida Supreme Court has already decided 

that such an instruction is not an improper judicial comment on the 

evidence. Johnson v. State, 465 So. 2d 499 (Fla. 1985) QSXL 

denied, 474 U . S .  865, 106 S.Ct. 186, 88 L.Ed 2d 155. Accordingly, 

Salgat's counsel at trial argued that the present case was 

distinguishable f r o m  Johns.an because there was no dispute that 

Salgat shot Bolyard, and therefore the instruction was unnecessary. 

we find that Salgat's argument on appeal was not properly preserved 

for appellate review. & Graves v. S t a t e  , 548 So. 2d 801 (Fla. 1st 
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I the giving of t h e  instruction based on Johnson, ~ U D  ra. 

DCA 1989). Therefore, we decline to address its merits and affirm 

I we do find that Salgat's appellate counsel raises an 

WHETHER A JURY INSTRUCTION CONCERNING A DEFENDANT'S 
INCONSISTENT EXCULPATORY STATEMENTS PREVIOUSLY HELD 
PROPER UNDER JO HNSON V. STATE CONSTITUTES AN 
IMPROPER COMMENT UPON THE EVIDENCE IN LIGHT OF THE 
COURT'S DECISION IN FENEJ,O N V. ST-. 

I 

important question about whether Johnson may be reconciled under 

the  Supreme Court's recent decision of Fene lon v. S t a t e  I 594 so. 2d 

292 (Fla. 1992). Accordingly, we certify t h e  following question to 

the Supreme Court as a question of great public importance: 

For the foregoing reasons, the sentence f o r  attempted felony 

murder is reversed. All other aspects of the judgment and 

sentences appealed from are affirmed. 

BOOTH, BARFIELD, AND ALLEN, JJ., CONCUR. 
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