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SUMMARY OF THE ARGUMENT

Appellant contends that the trial court committed reversible
error in determining that the state met its burden of
establishing that Sliney knowingly, intelligently and voluntarily
waived his Miranda rights. Many of the arguments now presented to
support this claim were not made to the trial court below. To
the extent that Sliney is now attempting to expand the basis of
his claim of involuntariness, the claims are procedurally barred.
Furthermore, It IS the state”scontention that when each of these
factors is reviewed under the totality of circumstances, the
trial court properly denied the motion to suppress.

The trial court®s limiting the admission of the 911 call to
the transcript as opposed to the live recording and the redacting
of particularly emotional sections was sufficient to eliminate
any unfair prejudice and the transcript was properly admitted.

Appellant also contends that the tapes of the conversations
between appellant and Thaddeus Capeles should not have been
played for the jury without Tfirst having 1irrelevant portions
containing profanity and racial epithets excised therefrom. He
contends that the tapes serve only to portray appellant iIn an
unfavorable manner, which was particularly damaging in light of
the fact that appellant would later take the witness stand to
testify In his own defense. It iIs the state"s contention that

the tapes were properly admitted and that the challenged portions

were relevant and admissible. Appellant contends that the

firearms register obtained by Sheriff"s deputies from Ross® Pawn




Shop was hearsay, not admissible under any recognized exception.
He contends that the evidence was critical for the prosecution as
It provided a link between the guns upon allegedly sold to
Capeles and the guns that were taken from the pawn shop when
George Blumberg died. It is the state"s contention that the
trial court properly admitted the firearms register and that
error 1T any was harmless.

Despite the fact that appellant confessed to having killed
Mr. Blumberg, he testified at trial that Keith Witteman committed
the murder. To support this claim he attempted to introduce
evidence that three i1nmates had heard Keith Witteman threaten,
""1"11kill you like I did the other old bastard."* (T 1050 -
1051) It is the state"s position that the trial court properly
excluded this testimony and, furthermore, that error, 1If any, was
harmless beyond a reasonable doubt.

It 1s the state®s contention that the trial court®s denial
of the motion for continuance and a special investigator was
within the trial court"sdiscretion and that appellant has failed
to show an abuse of that discretion.

The trial court properly found that the homicide was
committed while appellant was engaged in a robbery, and was
committed to avoid or prevent a lawful arrest.

Proportionality is not a recounting of aggravating versus
mitigating but, rather, compares the case to similar defendants,
facts and sentences. A review of similar cases shows that the

sentence In the iInstant case was proportionate.




The trial court properly departed from the guidelines based
upon the unscored capital crime.
It 1s the state"s contention that appellant had the

opportunity to be heard at the sentencing hearing and raise any

pertinent objections on the costs imposed.




ARGUVENT

| SSUE |
WHETHER THE TRIAL COURT ERRED |IN FINDI NG THAT
THE STATE CARRIED ITS BURDEN OF SHOWN NG THAT
STATEMENTS MADE TO LAW ENFORCEMENT WERE MADE
FREELY AND VOLUNTARILY.

Appel  ant contends that the trial court conmtted reversible
error in determining that the state met its Dburden of
establishing that Sliney knowingly, intelligently and voluntarily
wai ved his mirandari ghts. Appellant contends that "Appellant was
but 19 years old when he was thrown into a tiny room at the
police station, handcuffed to a chair, and held incommunicado for
extended period of time in the early morning hours with no sleep
and no nourishment except cups of coffee.” (Initial brief of
appel | ant, page 30). Appel lant also contends that he was
drinking and enotionally distraught, that he thought the deputies
were his friends, and that his confession nmay have been
influenced by threats Keith Wtteman nade against his famly.
And, finally, Sliney suggests that the confession is suspect
because he did not sign the witten waiver form My of these
arguments were not nmade to the trial court below. To the extent
that Sliney is now attenpting to expand the basis of his claim of
I nvol unt ari ness, the clainms are procedural ly barred.
Furthernore, it is the state's contention that when each of these

factors is reviewed under the totality of circunstances, the

trial court properly denied the nmotion to suppress.




The principle is well settled that a trial court's order
denying a defendant's notion to suppress comes to the appellate

court clothed with a presunption of correctness. Henry v. State,

586 So. 2d 1033 (Fla. 1991), Wasko v. State, 505 So. 2d 1314
(Fla. 1987); DeConingh v. State, 433 So. 2d 501, 504 (Fla. 1983),

cert. denied, 465 U S 1005 (1984), Stone v. State, 378 So. 2d

765, 769 (Fla. 1979), cert. denied, 449 US. 986 (1980), McNamara
v. State, 357 So. 2d 410 (Fla. 1978). Wiile the burden is upon

the state to prove by a preponderance of evidence that the
confession was freely and voluntarily given, a reviewng court
nust interpret the evidence in the light nost favorable to

sustaining the trial court's ruling. ! State v. Riehl, 504 So. 2d

798 (Fla. 2nd DCA), review denied, 513 So. 2d 1063 (1987);
Wllians v. State, 441 so. 2d 653 (Fla. 3d DCA 1983). A

reviewi ng court should not substitute its judgment for that of a
trial court, but, rather, should defer to the trial court's

authority as a fact-finder. \Wasko v. State, 505 So. 2d at 1316.

The trial court's ruling on this issue cannot be reversed unless

it is clearly erroneous. The clearly erroneous standard applies

1Appellant al so suggests that because the defense assumed the
burden of going forward at the nmotion to suppress hearing the
trial court's denial of the notion to suppress was inproper. The
record shows, however, that defense counsel agreed to go first in
lieu of the trial court denying the motion on its face because it
did not set forth facts sufficient to put the state on notice as
to the issues. (R 256) After being apprised of the facts at
Issue, the state presented substantial evidence which established
by a preponderance of the evidence that the confession was freely
and voluntarily given. (R 296-364) As such, the defense's
initial assunption of the burden to go forward, is harmnless
beyond a reasonable doubt.




with "full force" where the trial court's determ nation turns
upon live testinony as opposed to transcripts, depositions or
ot her docunents. Thonpson v. State, 548 So. 2d 198, 204, n. 5
(Fla. 1989).

In order to find that a confession is involuntary within the

meaning of the Fourteenth Amendnment, there nust first be a

finding that there was coercive police action. Col orado v.
Connel ly, 479 U S. 157 (1986). The test of determning whether

there was police coercion is determned by reviewng the totality
of the circunstances under which the confession was obtained.
When reviewed in context of the facts of this case and the
rel evant case law, none of the factors suggested by appell ant
render his statenent involuntary.

At the suppression hearing, in the instant case, Sgt. Cary
Twar dzi k and Corporal Sisk testified about Sliney's interview
and confession, Twardzik testified that Sliney was arrested
between 1 and 2 a.m He had just left work and was driving his
truck. Both officers testified that Sliney had no problens
following their directions and that he did not appear to be

I nt oxi cat ed. 2 Sliney was then taken into an interview room at

2 In the initial brief, counsel for appellant states, " . . .
Deputies Twardzik and Sisk testified, as mght Dbe expected, that

they did not see signs of intoxication. . . . (Initial brief of
appel lant, pg. 46) The state objectsto the insinuation that the
officers were msleading the court. | f anyone had a motive to

mslead the court as to the level of intoxication, the defendant
surely stands at the front of the line. Furthernore, the trial
court apparently assessed the credibility of all the wtnesses

and determned that the officers were nore credible.




the police station. (R 301) Sgt. Twardzik could not renenber if
they uncuffed Sliney conpletely or if they had one handcuff on
hi m (R 305 At 1:55 a.m they read Sliney his rights from the
printed form (R 305, 347) As soon as Sliney signed the top of
the form he questioned the officers about the reason for the
i nterview. Wen he was told it was about stolen guns, Sliney
imedi ately told them that sone black guy he nmet at the mall
three weeks before had forced him to buy the guns, (R 308, 354)
When Twardzik challenged the story because the guns were still in
the pawnshop at the tine Sliney said he had purchased them
Sliney said, "I know you, and you and your son." Sliney's eyes
then welled up with tears and he asked for a pen and paper. (R
309-10, 356) Sliney turned his back to them and started witing.
Wen he finished he slid the pad to Twardzik. (R 311) Sliney
then cried for a short period of time and told them verbally what
had happened at the pawnshop. (R 357) Twar dzi k asked if he
wanted water, coffee or sonething. He was given coffee and
allowed to regain his conposure. At 3:36 a.m Sliney agreed to
give a taped statement saying he wanted to get it off his chest.
The statenment which was played for the judge reflects that Sliney
gave a very detailed description of the nurder. The tape
concluded at 4:09 a.m, June 28, 1992. (R 343)

Both Twardzik and Sisk testified that Sliney did not appear

to be under the influence of alcohol or drugs, that there were no

prom ses or threats used against himin any way. (R 344)




(1) DURATION OF |NTERROGATION, LACK OF SLEEP, SIZE OF ROOM

Appel lant alleges the statenents he nade were the result of
coercion in that he was "thrown into a tiny room at the police
station, handcuffed to a chair, and held incommunicado for an
extended period of time in the early norning hours with no sleep
and no nourishment except cups of coffee.” (Brief of Appellant,
pg. 30) A simlar claim was rejected by this Court in Harris v.
State, 438 So. 2d 787 (rla. 1983). This Court held that even
t hough questioning the defendant for six hours in a snmall room at
a police station while he was handcuffed elbow to wist and was
not given any food or drink could have destroyed the
admissibility of defendant's confession, there was substantial
conmpetent evidence the defendant's confession was voluntary. In
the instant case, the evidence shows  that the entire
interrogation lasted for two hours and that during this tine
Sliney handwote his confession, repeated it orally and then gave
a taped statenent. He was repeatedly read his rights and given
the opportunity to rest. Under these circunstances where the
entire interview lasted for two hours and where the defendant
alnost inmediately confessed to the crine after repeatedly
acknow edging his right to remain silent, the trial court
properly denied the notion to suppress.

(2) AGE, ALCOHOLI C CONSUMPTI ON AND PREVI QUS ACQUAI NTANCE W TH

COFFI CERS.
Sliney also contends that because of his youth (19), the

fact that he had been drinking the day prior to the interview and
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his previous acquaintance Wth Twardzik and Sisk, he was
i ncapable of waiving his rights and making a know ng and

intelligent waiver. In Thonmas v. State, 456 So. 2d 454 (Fl a.

1984), this Honorable Court reviewed a simlar claim and held:

Appel I ant al so says that because of his youth
and hi s state of i ntoxi cation when
questioned, he was incapable of validly
waiving his rights and know ngly making
voluntary incrimnating statements. However,
this Court has recognized that youthful age,
although a factor to be considered in
determining voluntariness of a statenent,
will not render inadm ssible a confession
which is shown to have been made voluntarily.
State v. Francois, 197 So. 2d 492 (Fla. 1967). Ross v.
State, 386 So. 2d 1191, 1195 (Fla. 1980). Reﬂard[ ng
i ntoxication, at the suppression earing
appel l ant and another wtness testified that
appel  ant got drunk before he was taken in
for quest i oni ng. The  detectives who
questioned appellant testified that he did
not appear intoxicated, that they advised him
of his rights, that he intelligently waived
those rights, and that he voluntarily gave
the statements. The nere fact that a sus%ect
was under t -h ienfluence ef - alcohol en
guestioned does not render-his statenents
inadmi ssible as_involuntary. 'The rule of law
seens to be well settled that the drunken
condition of an accused when neking a
confession, unless such drunkenness goes to
the extent of nmania, does not affect the
admssibility in evidence of such confession,
but nmay affect its weight and credibility
with the jury. ' Lindsey v. Sate, 66 Flu. 341, 343,
63 So. 832, 833 (1913). See generally Deconingh v.
State 433 So. 2d 501 (Fla. 1983); Reddish v. State, 167
So. 2d 858 (Flu. 1964); McCray v. State, 289 So. 2d
765 (Flg. 3d DCA 1974). The trial judge found
that the state had carried its burden of
showing that appellant's confessions were
freely and voluntarily given. Appellant has
failed to show that the trial j udge' s
determ nati on was erroneous.




Thomas v. State, 456 So. 2d at 458.

(enmphasi s added) See, also, Hayes v. State, 581 So. 2d 121, 125

(Fl a. 1991) (rejecting claim of i nt oxi cation and | ow
intelligence)

A review of the evidence presented at the notion hearing
clearly refutes Sliney's claims. First, and forenost, the
confession was taped and this tape recording did not show any
evidence of intoxication much less 'drunkenness to the extent of
mani a. ' (R 317-364) Furthernore, wth the exception of Sliney,
all of the witnesses testified that Sliney knew what he was
doi ng. Twardzi k and Sisk both testified that Sliney did not
appear to be under the influence while he was driving or during
the interview and that he had no problem following the directions
to throw the keys out the car, then reach his arms out the w ndow
and unlock the door from the outside and then exit the vehicle.
(R 303) Sliney then foll owed the command to shut the door and
wal k backwards toward the sound of the officer's voice. He was
not staggering or stunbling. (R 304) Sliney's own W tnesses
testified he was drinking but that he knew who he was, who they
were and he was capable of carrying on a conversation. (R 265,
276) Based on the foregoing, the trial court properly rejected
the claim of intoxication.

Simlarly, the claimthat his confession was involuntary
because he believed the officers to be friends is procedurally
barred as it was not argued to the court below and, furthernore,

Is not supported by the record. He never testified that he was
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swayed to confess because he believed Sisk and Twardzik to be
friends. Sliney claimed that he had no nenory of the interview
ot her than being handcuffed to a chair and throw ng up. (R 280-
282) As such it is procedurally barred.

Even if this claim was not barred, it is wthout nerit.
Sisk and Twardzik testified that after Sliney gave them the first
story, he said, "l know you and you and your son." The officers
acknow edged that they knew of Sliney but, there was no evidence
that they were friends or that the confession was a result of
coerci on. As previously noted, in order to find that a
confession is involuntary within the nmeaning of the Fourteenth
Amendnent, there nust first be a finding that there was coercive

police action. Colorado v. Connelly, 479 U S. 157 (1986). The

test of determning whether there was police coercion is
determned by reviewing the totality of the circunmstances under
which the confession was obtained. Wien reviewed in context of
the facts of this case and the relevant case |law, none of the
factors suggested by appellant render his statement involuntary.

(3) CODEFENDANT' S THREATS

Sliney contends that his confession may have been the result
of threats made against him by Keith Wtteman at the tine of the
mur der . This argument is also procedurally barred as it was not
presented to the court below (R 254, 360-1) Even if it was
properly before this Court it is without nerit. To paraphrase
this Court's holding in Gardner v. State, 480 So. 2d 91 (Fla.
1991), "The fact that [Wtteman] may have threatened [Sliney]
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earlier has no bearing on the voluntariness of his post-Mranda
confessions while in police custody.”" Id. at 93.

(4) WR TTEN WAl VER

This claimis also procedurally barred as it was not
presented to the court below (R 254, 360-1) Even if it was
properly before this Court it is without merit. A signed witten
wai ver is not required in order to obtain a valid confession. In

Traylor v. State", 596 So. 2d 957, 966 (Fla. 1992), this Court

noted that prudence suggests that where it is reasonably
practical a waiver of rights should be in witing to mtigate the

pitfalls of a swearing contest between the defendant and the

pol i ceman. The absence of a witten waiver is not fatal to the
adm ssion of the confession, rather, it then becones a factual
question to be resolved by the trier of fact. Johnson v. State,

Case No. 78,336 (Fla. July 14, 1995); Hogan v. State, 330 So. 2d

557,559 (Fla. 2d DCA 1976) In the instant case, Sgt. Twardzik
testified that he read the witten waiver formto Sliney. Sliney
signed the top then, before signing the bottom he asked Sgt.
Twardzi k "what this was all about." when Sgt. Twardzik explained
why they had brought himin, Sliney inmediately told him he

3

bought them from a black male in Punta Gorda. (T 966) As soon

as the officers rejected that story, Sliney handwote a conplete
confession saying he wanted to get it off his chest. (R 305-311)

Sliney's statenent was then taped and his rights were reread to

3 This was the sane story he told Thaddeus Capeles to use if he
got caught with the guns. (T 896 = 907)
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him on tape. (R 317) Sliney acknow edged those rights and gave
a verbal account of the nurder.

In light of the foregoing, this Court should affirmthe

order of the Court denying the nmotion to suppress. Gardner

State, 480 So. 2d 91, 93 (Fla. 1985); DeConingh v. State, 433

So. 2d 501, 504 (Fla. 1983).

- 13 -




| SSUE ||
VWHETHER THE COURT BELOW ERRED IN ADM TTI NG
INTO EVIDENCE AT THE Q@QULT PHASE OF
APPELLANT'S TRIAL A TRANSCRI PT OF THE 911
CALL MARILYN BLUVBERG MADE AFTER FINDI NG THE
BODY OF HER HUSBAND I N THE PAWN SHOP.

Marilyn Blunberg, the widow of the victim George Blunberg
testified during the guilt phase of appellant's trial about
di scovering her husband' s body. (T 670 = 677) Over defense
objections as to relevancy, the prosecutor was allowed to play a
tape recording of the 911 call Ms. Blunberg nmade after
di scovering the body. (T 684 - 689) The trial court overruled
the objection finding that the tape was adm ssible as an excited
utterance and that it was relevant. To elimnate any prejudice
resulting from Ms. Blunberg's enotional state on the tape
recording, the trial court admtted a copy of the transcript as
opposed to the Ilive tape recording. The court also elimnated
certain words from the transcript such as "screamng" and
"crying". (T e84 - 689)

On appeal, Sliney is contending that the content of the 911
call was not relevant. It is the state's contention that the
testinony was clearly relevant to the question of how, when and

where the body was found.
In Weir v. State, 596 So. 2d 1200 (3d DCA 1992), the court

rejected a simlar claim stating:

"The allegations by the appellant that the
trial court erred in admtting the tape of
the 911 call into evidence on the ground that
the tape was alnmost conpletely irrelevant and
had no real probative value, that the only
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value of the tape was to prove Valerie's
state of mind inrediately after the crine and
tended to lend credence to Valerie's
testimny, prejudicing appellant in the eyes
of the jury when as in this case, Valerie's
testinony is the only evidence against
appel lant, are wthout nerit. The appel | ant
does admt that portions of the tape are
adm ssible as an excited wtness exception to
the hearsay rule pursuant to §90.803(2),
Florida Statutes (1989), but certainly the
whol e tape was not adm ssible.

The trial court was correct. The information
contained on the tape was adm ssible as
excited utterances and spontaneous statenents
pursuant to §90.803(1) and 90.803(2), Florida
Statutes (1989). [cites omtted]

ld. at 1201.

Simlarly, in Power v. State, 605 So. 2d 856 (Fla. 1992),

this Honorable Court wupheld the trial court's ruling allowing a
deputy to testify concerning hearsay statenents nade to him by

the victinms father. See also Garcia v. State, 492 So. 2d 360

(Fla. 1986) (surviving victins' statements made while still at
the scene of the crime which were consistent with her later
testimony, adnmissible as excited utterance).

A review of the 911 call shows the circumstances under which
Ms. Blunberg made the call were spontaneous and that the
statements sprang from the stress and excitement of discovering
her husband's body. As such it was admssible under the excited
utterance exception to the hearsay rule. Wir v. State, 596 So.

2d 1200 (3d DCA 1992)

Furthernmore, the evidence was relevant to establish how the
body was discovered. The adm ssion of the 911 call is analogous

to those cases where this court has upheld the adm ssion of
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al l egedly gruesone photographs which were relevant to establish
the circunstances and the manner of the crine.

"Persons accused of «crines can generally
expect that any relevant evidence against
them will be presented in court. The test of
admissibility is relevancy. Those whose work
products are nurder of human bei ngs shoul d
expect to be confronted by photographs of
their acconplishnents. Thé photographs are
relevant to show the location of the victins’
bodi es, the amount of tine that had passed
fromwhen the victins were nurdered to when
the bodies were found, and the nmanner in
whi ch they were clothed, bound and gagged."

Henderson v. State, 463 So. 2d 196, 200

(Fla. 1985)

The trial court's limting the admssion to the transcript
as opposed to the live recording and the redacting of
particularly enpotional sections was sufficient to elimnate any

unfair prejudice and the transcript was properly admtted.

Additionally, even if this trial court had erred in
admtting the 911 call, the error was harmess in that Ms.
Blunmberg testified consistent with the 911 call. See, Power wv.

State, at 862.
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ISSUE I1r
VWHETHER THE COURT BELOW ERRED IN ADM TTI NG
PORTIONS OF THE TAPES OF CONVERSATI ONS
BETWEEN APPELLANT AND THADDEUS CAPELES.

Appel I ant also contends that the tapes of the conversations
between appellant and Thaddeus Capeles should not have been
pl ayed for the jury without first having irrelevant portions
containing profanity and racial epithets excised therefrom He
contends that the tapes serve only to portray appellant in an
unfavorable manner, which was particularly damaging in light of
the fact that appellant would later take the witness stand to
testify in his own defense. It is the state's contention that
the tapes were properly admtted and that the challenged portions
were relevant and adm ssible.

The tape recordings involved telephone calls between
appel lant and Thaddeus Capeles who had set up neetings wth
appel lant in order to buy the firearns from appellant that had
been taken from the pawn shop. The tape recordings were
initially proffered outside of the presence of the jury (T 827 -
862). Appel | ant obj ected that the tapes were not rel evant and
argued that the "expletives and the references to black gentlenen
in a derogatory manner are so inflammatory that they may
prejudice the jury in this particular case." (T 862) The court
overruled the objections and the tape were played for the jury.
(T 864, 872 = 907)

Appel | ant appears to concede that the tapes thenselves were

relevant, but is Iimting the challenge to the trial court's
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failure to redact the racial epithets and profanity. A review of
the transcript however shows that the trial court did redact

certain portions of the tape. (T 898) And that the portions

that were left intact, were relevant. I n general when those
references were nade, it was with regard to concocting an alibi
for the purchase of the weapons. For exanple, several tines

t hroughout the tape recordings, Sliney told Capeles that if he
was caught with the weapons for him to say that he got them from

some "nigger". (T 885) In a simlar case, Robinson v. State,

574 so. 2d 108 (Fla. 1991), this Court rejected as neritless
Robinson's contentions that his own statenment to the police
officers should have been edited.

"In giving his version of the events Robinson
told police officers that he had to shoot St.

Ceorge a second time, and explain: ' How do
you tell soneone | actually shot a white
woman. ' Robi nson now suggest that the word
‘white' should have been excluded to avoid
the risk of racial prejudice, W find no
error." |d. at 113.

Furthermore, even if it was error to fail to redact the
epithets and the profanity, error was clearly harmess in I|ight

of Sliney's confession and the substantial evidence.

- 18 =




| SSUE IV
VWHETHER THE TRI AL COURT ERRED IN ADM TTI NG
I NTO EVI DENCE THE STATE'S EXH BIT NO. 33, A
FI REARVG REA STER TAKEN FROM ROSS PAWN SHOP
OVER APPELLANT' S HEARSAY OBJECTI ON.
During the testinony of Deputy Sheriff Twardzik, the state
sought to introduce into evidence a firearns register that the
officer obtained fromthe victims pawn shop. (T 930 = 942)

Def ense counsel objected stating:

"Mr. Shirley: Judge, ny objection, | believe
it's hearsay. It may be a business record,
however, nobody has brought it in as a
busi ness record. Everything that he is

testifying to is based on hearsay from sone
item that he obtained from the pawn shop. W
don't know who conpiled that information or
anything else, and until we have a little bit
more background, we believe it's hearsay and,
therefore, inadm ssible.

M. Lee: Your Honor, the fact is we believe
this witness will show that he found in the
pawn shop a listing of firearns with serial
nunbers. Later that will be listed to the
firearms and the serial nunbers that were
purchased from the Defendant. whether or not
and who nade that is not the significant
poi nt.

The Court: Thank you. The purpose of the
hearsay exception admtting the business
records is once the predicate is established
for business records, that there is [sic]
records  and, t herefore, trustwort hy and
reliable. That's not the issue presented in
this case at this tine, nerely that records
found at the awn shop and the guns
ultimately seized in the case have matching
descri ptions, that is a circunmstance for
which the jury can consider whether or not
the records are accurate for the purpose of
being trustworthy and the hearsay exception
I's not a concern of the court, so |I'm going
to overrule the objection. (T 930 -~ 931)
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Whereupon the officer was allowed to testify that he found
the register at Ross' Pawn Shop and that he placed it into
evidence at the Sheriff's Departnent. (T 934) O ficer Twardzik
testified that the gun register was renoved from the shop the day
after the nurder. He testified that the scene was kept secure
overnight so that they could go back in the norning and start
| ooking through the records. After determning that it was a
firearnms register for the shop he took the serial nunbers that
were listed and had it entered into a national conputer so that
if the guns were |ocated they would get a match through the
conputer. (T 940) Ms. Blumberg was then recalled and asked to
identify state's exhibit no. 33, the firearms register. She
testified that it was their firearns record and that it was her
husband's  handwriting. Ms. Blunberg was also shown the
derringers, state's exhibits 27, 29, 30 and 31.. (T 1039) She
testified that she had purchased these items and that they were
in the store to the best of her know edge before the nurder. (T
1040) Defense counsel's only objection was that he did not think
that there had been any testinony that these itens were in the
store. (T 1038) This objection was reaffirmed after Ms.
Blunberg's testinony concerning state's exhibit 27, 29, 30, 31
and 33. (T 1040)

Now on appeal appellant contends that the firearns register
obtained by Sheriff's deputies from Ross' Pawn Shop was hearsay,
not admissible under any recognized exception. He contends that

the evidence was critical for the prosecution as it provided a
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link between the guns upon allegedly sold to Capeles and the guns
that were taken from the pawn shop when George Blunmberg died. | t
Is the state's contention that the trial court properly admtted
the firearms register and that error if any was harn ess.

First, even if the register was hearsay, it was properly
admtted under Dbusiness records exceptions to the hearsay rule.

Section 90.803(6) provides:

"Records of regularly conducted business

activity.
(a) ~ A nenorandum report, or data
conpilation, in any form of acts, events,

conditions, opinion or a diagnosis nmde at or
near the tinme by, or from information
transmtted by a person wth know edge is
kept in the course of a regularly conducted
busi ness activity and if it was the regul ar
practice of that business activity to nake
such a nenorandum report, record, or data
conpilation, as shown by the testinony of the
custodian or other qualified wtness, unless
t he sour ce of information or ot her
circunstances show lack of trustworthiness.

The term '"business' as used in this paragraph
I ncl udes a busi ness, Institution,

associ ation, pr of essi on, occupat i on, and
filing of every kind, whether or not
conducted for profit.

Wthout objection, Ms. Blunberg testified that this was the
Ross' Pawn Shop register and that it was prepared by her husband.
As such, it was sufficient to establish that this was a record
kept in the course of a regularly conducted business activity.
The only objection nade to the adm ssion of this evidence was
that it was hearsay and that nobody had attenpted to present it
as a business record. The prosecutor responded that if necessary

he would bring Ms. Blunberg back to identify the firearns
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register. Shortly thereafter, Ms. Blunberg was recalled and
identified the register. Def ense counsel did not renew the
objection or allege that an inproper foundation had been | aid.
Thus, although the state contends that the foundation was
sufficient to establish the business records exception, defense
counsel's failure to object to the foundation waives any such

obj ecti on. Phillips v. Ficarra, 618 So. 2d 312 (Fla. 4th DCA

1993) (lack of foundation can be waived or stipulated).
Furthernore, the register was not offered to prove the truth
of the matter asserted and therefore, was not hearsay evidence.
Rather, as the prosecutor argued to the court below, the register
was being offered to show that it was found at the scene of the
crime containing a listing of serial nunbers prior to the
purchase of the weapons from the defendants that natched the
serial nunbers on the weapons obtained fromthe defendants. In
this regard, the adm ssion of this evidence is analogous to
hearing the name of a defendant at the scene of a crine. State

v. Johnson, 382 So. 2d 765 (Fla. 2d DCA 1980).

Furthernore, even if the evidence did constitute hearsay and
the state failed to lay the proper foundation, the adm ssion of
this record is clearly harmess in the instant case where Ms.
Blunmberg was able to identify the weapons that were purchased
from the defendants as having been in the pawn shop prior to the
murder and where the defendant hinself fully confessed to the

murder and the robbery of the pawn shop.
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| SSUE V

VHETHER THE TRI AL COURT ERRED | N PREVENTI NG

APPELLANT' S JURY FROM HEARI NG THE PROFFERED

TESTI MONY OF APPELLANT' S W TNESSES THEREBY

DEPRI VING APPELLANT OF H'S FUNDAMENTAL RICGHT

GUARANTEED BY THE SIXTH AND FOURTEENTH

AVENDMENTS OF THE CONSTITUTION OF THE UNI TED

STATES AND BY ARTICLE ONE, SECTION 16 OF THE

CONSTI TUTION OF THE STATE OF FLORIDA, TO

PRESENT WTNESSES IN HS OM BEHALF TO

ESTABLI SH A DEFENSE.

Despite the fact that appellant confessed to having killed

M. Blunberg, he testified at trial that Keith Wttenman commtted
the nurder. To support this claim he attenpted to introduce
evi dence that three inmates had heard Keith Wttenman threaten,
“I"1l kill you like | did the other old bastard." (T 1050 =
1051) It is the state's position that the trial court properly
excluded this testinmony and, furthernmore, that error, if any, was
harm ess beyond a reasonable doubt.

In Pittman v. State, 646 So. 2d 167 (Fla. 1994), this Court

rejected a simlar claim

"In the third claim Pittman asserts that
this Court erred by excluding the hearsay
testinmony of George Hodges, a death row
inmate who alleged that his stepson had
inplicated hinself in the Knowes famly
mur der s. Early in the trial, the prosecutor
received an wunsolicited letter from Hodges.
In this letter, Hodges stated that he had
received a letter fromhis stepson in which
the stepson stated that he had killed three
Eeople in a failed burglary attenpt and that
e had then burned the house. The trial
judge gave defense counsel a few days in
which to investigate the allegations. Then
at a hearing on the matter, the judge held
t hat Hodges testinmony concerni ngi1 what his
stepson had told him was hearsay that did not
fit within any exception and was therefore
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I nadmi ssi bl e, W find that the trial judge
correctly excluded  Hodges' testinony as
substantive evi dence under the hearsay rule
and that there is no applicable hearsay
exception. Id. at 172

Simlarly, in Czubak v, State, 644 So. 2d 94 (Fla. 2nd DCA
1994), the court considered the Chambers v. M ssissippi®

argument made by appellant in the instant case. Li ke the judge
in the instant case, Czubak's trial judge found that the witness
to a third party's purported confession was unreliable. The
court held:

"While we mght be inclined to agree with
Czubak, there is a circunstance in this case
that prevents us fromdoing so. The trial
judge in Czubak's second trial, after
carefully reviewing the statenents of the
W t nesses to Ragsdal e' s pur ported
‘confessions,' found not only that there were
no corroborating circunstances show ng the
trustworthiness of the statements, to the
contrary she found the circumstances such as
to render the statements unreliable and
unworthy of trust. Chambers recogni zes the
necessity that an accused seeking to exercise
his right to present witnesses in his own
defense must comply wth established rules of
rocedure and evidence designed to assure
oth  fairness and reliability in the

ascertainment of guilt and innocence.' 410
US at 302, 93 S.C. at 1049, 35 L.Ed.2d at
313. The Court in Chambers (wWhich is

procedurally simlar to Czubak's case) found:
'The hearsay statements involved in this case
were originally made and subsequently offered
at trial under circunstances that provided
consi derabl e assurance of their reliability.’
410 U.S. at 300, 93 S.Ct. at 1048, 35 L.Ed.2d
at 311 - 312. The evidence in Czubak's case

4 410 u'S. 284 (1973)
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amply supports the findings of the trial
judge that the proffered witness statenents
were, contrary to the finding in Chambers
unreliable. ~ Had the trial judge not nade
such a finding of wunreliability, we would
conclude, regardless of the provisions of
section 90.804, that Chambers requires the
adnmi ssi on of such reiable hearsay statenents
of witnesses to a third party confession even
if the 'confessor' was available as a wtness
at the trial. See also, Lightbourne v. State, 644
so. 2d 54 (Fla. 1994); Johnson v. Sate, 647 So.
2d 016 (Fla. 1994), Harding, J., concurring
in part, dissenting in part.”
ld. at 9%
The trial judge in the instant case considered the alleged
"conf essi on” made by Keith Wtteman and found it to be
inherently unreliable. (T 1057 - 1062) Accordingly, it was
wthin the trial court's discretion to exclude the testinony and
appel lant has failed to show an abuse of that discretion.
Furthernore, when the alleged "confession" is considered in
context, it is clear that the exclusion of same was harnless
beyond a reasonabl e doubt. Keith Wtteman's statenent, nade
during the heat of an argument, did not contain any facts which
would lead the listener to believe that it was a "confession".
He didn't even identify the person he allegedly killed. It was
merely an attenpt to intimdate the fellow prisoner. After all,
Wtteman was inprisoned on the nurder charge. Furthernmore, Jack
Sliney fully confessed and gave details as to the conm ssion of
the nurder. As such, the failure to admt the testinony was

harm ess beyond a reasonabl e doubt.
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| SSUE VI

WHETHER APPELLANT WAS PREVENTED FROM
ADEQUATELY DEVELOPI NG AND PRESENTI NG
M TI GATI NG EVI DENCE FOR THE JURY AND THE
TRIAL COURT TO CONSIDER BY THE TRIAL COURT' S
REFUSAL TO APPOI NT A CAPI TAL CASE
| NVESTI GATOR/ M TI GATION  SPECI ALI ST TO ASSI ST
THE DEFENSE  AND DENI ED AN EXTENDED
CONTI NUANCE FOR APPELLANT TO PREPARE FOR THE
PENALTY PHASE.

On Cctober 4, 1993, the day the penalty phase was schedul ed
to begin, a hearing was held in chanbers with attorneys Lee,
Harrington and Shirley present along with the defendant, Jack
Sliney. At the hearing, the trial court inquired as to a
representation that had been made by the defendant's parents that
Sliney wshed to discharge his private counsel, M. Shirley. (T
1342)  Sliney agreed that he w shed to discharge counsel and that
he was unhappy with counsel's representation. He acknow edged
that he was aware that it may cause a delay in the proceeding but
that the proceeding would go forward neverthel ess. (T 1347) The
public defender's office was appointed to represent Sliney wth
his approval. (T 1349) Counsel was appointed on Cctober 4, 1993
and the penalty phase was schedul ed for Novenber 4, 1993. (R
174)  On Cctober 25, 1993, the public defender filed a notion for
appoi nt ment of an I ndependent capi tal case
investigator/mtigation specialist and for a continuance of the
penalty phase. (R 173 - 177) At a hearing held on this motion
the state objected to the notion stating:

“ Your Honor, the defense <claine that to

adequately prepare for the penalty phase,
they  nust i nvestigate the defendant's
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Wth

background and life history. Your Honor,
this is a twenty-year-old man who has |ived
locally here for nobst of his life. The
witnesses that have been Ilisted by the
defense are famly nembers, not all of them
but all of the wtnesses with the exception
of one reside here in this area. The ot her
witness, who is, | believe, his brother in
Ceorgia was present on the day when M.
Cooper was assi gned.

The background information that could be
gleaned from this Defendant's life history, |
t hi nk, could be obtained by either the
def ense attorney or an investigator for the
Public Defender's office. | don't see
anything unique about this person's history
that would require an expert.

Also in the notion it states about several
W tnesses that the state has disclosed. |I'm
not quite sure which witnesses defense is
referring to or what is so unique about these
two witnesses that requires an expert.

Wiat the state fears is that by requesting
this expert, this 1is going to delay the
penal ty phase and at this point prejudice a
great deal of the state's case and the
surviving victins of this case by del ayi ng
th?(::-) penalty phase even further. (R 452 -
45

regard to the continuance, the state further

"Yes, Your Honor. The state would like to
state that we feel one nonth is nore than
adequate tine to prepare for the penalty
phase, which is all at this point defense
counsel would be preparing for.

He states that over 1300 pages of the
transcript nmust be read; however, while that
is true, it's not necessary. It's not |Iike
he' sI preparing for the guilt phase of the
trial.

In addition, this particular counsel was
originally assigned to the case, is famliar
with the facts of the case and was present
during the depositions of all of the
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Upon

counsel ,

W t nesses- The witnesses that had been
listed were the same wtnesses that were
available on the day we originally were
scheduled to begin this penalty phase. They
have |listed ten mtigation w tnesses. The
state, once again, feels that one nonth is
adequate tine to prepare presentation of ten
Wi t nesses.

Def ense also clains they need nore time to
research the aggravating factors. The
state's only proceeding on two aggravating
factors, both of which were known to this
defense counsel on the day he was assigned.

Jury instructions were provided to Kevin

Shirley on that day. Kevin Shirley was
present at the hearing when you reassigned
M.  Cooper. At that tinme, "he could have

obtained those two aggravating factors.

To grant this continuance, once again, Your
Honor, would prejudice the state and the
surviving victims. Every day that we wait
the inpact of the testimony that  was
presented is lessened and, additionally, run
the risk of loosing this particular jury
panel .

W have no alternates. If a juror was to
become ill or there was a death we would have
to, essentially pick a new panel and present
the case again." (R 454 = 455)

considering the notion and the argunent
the trial court found:

"Really, we're not talking about a thirty day
del ay between the conviction in this case for
the crime of first degree nurder and an
opportunity to prepare for the death penalty
phase, from that date until Novenber the 4th.
We're talking in essence from the day of the
arrest of M. 8liney on June 18, 1992, for
which he was to prepare for this day, for a
capital crine.

As counsel, | know you are experienced in

capital cases, M. Cooper, is aware of the
Florida capital punishnment |aw, Wwhich has
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been repeatedly upheld, at the sentencing
phase wll fol ?,ow the guilt phase, using the
sanme jury. And al though there have been
delays, Espinosa is an exanple of a case
where that possibility was considered.

Qur Suprene Court back in 1984in Jones V.
State forewarned, and | quote, forewarned
future defendants that both the state and the
defendants are entitled to an orderly and
timely proceedi ng.

The issue in that case was the defendant
wanted to represent hinself after having

di sm ssed hi s counsel , and the court
conducted the appropriate proceedi ngs under
the matter, as | believe this court did
previously, and I ndi cat ed t hat self-

representation could even take place under
certain circunmstances and proceed immediately
in the death penalty phase.

In this case, we have had an attorney
representing this defendant, an attorney of
his own choosing, who he decided to dismss.
The court conducted a Farreta inquiry and
appointed a public defender.

The attorney for you, M. Sliney, acted
imediately in ordering transcripts and
requesting an order fromthis Court wthin
three days of your request, October 7, 1993.
He filed notions to appoint an expert at that
time for an exam nation, prepared the orders
for transport.

| think as to Espinosa that we will proceed
on Novenber the 4th, and an inability for
counsel to prepare sufficiently for this
matter has to be borne sone responsibility
not only on your counsel's effort but on your
decision, M. Sliney, to proceed in this

fashi on. You are fortunate that you have
counsel under these circumstances." (R 457 -
458)

It is the state's contention that the trial court's denial
of the notion for continuance and a special investigator was

within the trial court's discretion and that appellant has failed
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to show an abuse of that discretion. As the trial court noted,

in Espinosa v. State, 589 So. 2d 887 (Fla. 1991), this Court

rejected a simlar claim noting that Espinosa and his counsel
were aware for several nonths that the state would seek the death
penal ty. Noting that the granting or denial of a notion for
conti nuance was within the discretion of the trial court, this
Court held that the trial court did not abuse its discretion and
any prejudice to Espinosa was a result of his own delay in
preparing for the penalty phase of his trial. Sliney was advised
by the trial court that there were possibly going to be
repercussions resulting from the dismssal of his counsel on that
|ate date and that the proceedings would, although del ayed,
nevert hel ess, conti nue, Furthernmore, as noted by the trial
court, the public defender's office had been previously appointed
in the case and had participated in depositions. The public
def ender was an experienced capital attorney and no show ng of
prejudice has been nmade by appellant. Furthernore, the record
shows that prior to the penalty phase defense counsel did not
renew his objection to the failure to grant a continuance or to
appoint an additional investigator. (R 373 = 384).

As for their appointment of a special capital investigator,
this is a matter wthin the trial <court's discretion and
appel lant has failed to show an abuse of that discretion. Martin

v. State, 455 So. 2d 370 (Fla. 1984).




1SSUE VI

WHETHER THE TRIAL COURT BELOW ERRED IN
| NSTRUCTI NG APPELLANT'S JURY ON, AND FI NDI NG
IN  AGGRAVATI ON, THAT THE HOMCIDE  WAS
COW TTED DURING A ROBBERY AND WAS COWM TTED
FOR THE PURPOSE OF AVA DI NG OR PREVENTI NG A
LAWFUL ARREST OR EFFECTI NG AN ESCAPE FROM
CUSTODY.

Appel lant  contends that the trial court erred in finding
that the homcide was commtted while appellant was engaged in a
robbery, and was commtted to avoid or prevent a lawful arrest.
He contends that there was no robbery, because the taking of the
items from the pawn shop was an afterthought unconnected to the
assault upon the proprietor, which resulted from a dispute over
the price of a gold chain. He al so contends that there was
insufficient evidence to establish that the dom nant or sole
notive for the killing of M. Blunberg was to elimnate him as a
W t ness by show ng that appellant knew the victimfrombeing a
customer in his shop. And, finally, Sliney argues that there is
an inconsistency in applying both factors to appellant under the
facts and circunstances of this case. As wll be shown below,
the state contends that the trial court properly found both
aggravating factors.

First, wth regard to the aggravating circunstance of
conmitted during a robbery, Sliney argues that the trial court
i mproperly found this aggravating factor because the facts do not
denonstrate that the purpose of the violence was to acconplish
the taking. He contends that in both statenents to |aw

enforcenent authorities and his trial testinony, he disclained
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any intention to rob Blunberg when he and Keith Wtteman entered
the pawn shop. He contends that the taking of the property was
sonething that occurred as an aside or afterthought to the
assaul t. Sliney relies on this Court's opinions in Qark v.

State, 609 So. 2d 513 (Fla. 1992); Parker v. State, 458 So. 2d

750 (Fla. 1984); Knowes v. State, 632 So. 2d 62 (Fla. 1993) to

support his contention that the aggravator was inproperly found.
In each of the cases relied upon by appellant, however, the itens
taken were personal to the victim |leaving open the question as to
whet her there was ever any intent to rob.

In the instant case, however, the evidence shows that the
act of force or violence was part of a continuous series of acts
or events that included the taking. In his confession, Sliney
told the officers that he had previously been in the pawn shop
and he knew Mr. Blunmberg wore gl asses. (T 986) Sliney testified
that on one of the days that he had gone in there M. Bl unberg
had sonething over his nose like it was sore or sonething. (T
987) Sliney told the officers that they waited until all of the
peopl e that were in the pawn shop left to talk to M. Blunberg
about a neckl ace, (T 987 - 988) Sliney told them he and M.
Bl unberg got into an argunent over the price of the necklace for
a period of about 4 - 5 minutes. (T 988 - 989) Sliney said he
was getting angry, then Keith says, "Either you hit himor | hit
him" Wtteman then called hima "pussy". Sliney then went
through the swinging door and grabbed M. Blumberg by the
shoul der, (T 989) M. Blunmberg was going to weigh the grams of
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gold when Sliney grsbbed him M. Blunberg then tripped and fell
face down and then Sliney fell on top him (T 990) Sliney said
M. Blumberg was bleeding a lot from the head. Sliney said he
then got scared and asked Keith, "Wat to do?" What do you do?
And Wtteman said, "You have to kill him now You have to Kkill
himnow" Sliney told the officers that while he was jumping M.
Blunberg, that Keith Wtteman was going through the cabinets and
put everything in a bag. (T 992) Sliney then grabbed a pair of
scissors fromthe drawer and stabbed M. Blunberg in the neck.
He also told them that at one point he got a canera lens and hit
him with the canera lens in the back of the head. (T 993)
Sliney told the officers that after he hit M. Blumberg with the
canera lens and the scissors, that M. Blunberg was still noving
and stuff and that he was naking a wheezi ng sound. (T 996)
Sliney then hit him twice with the hamer in the head. (T 996)
Wien he finished, he washed his hands and told Wtteman, "Let's
| eave, let's get out of here." (T 997) The evidence also shows
that M. Blunberg's watch and cash in his pockets as well as a
set of keys to the pawn shop were missing. (T 998) Sliney said
that Keith put the closed sign on the shop and |ocked the front
door with a set of keys. (T 998) Sliney told the officers that
he cane to the realization that he had to kill M. Blunberg when
Keith said, "Wll, we can't just leave him now Sonebody will
find out or something. W got to kill him W got to do this."
Sliney said that they were in the pawn shop the day before and

they were also there on Tuesday late in the afternoon, two days
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prior to the nurder. (T 1006) Sliney also said that on one of
the prior visits, Keith asked the old man when woul d be a good
time to conme back and talk to him when he wouldn't be busy. (T
1007)

Sliney testified at trial that he knew there was no security
system or caneras. (T 1136) He also testified that he had a
relationship with M. Blunberg. He said that he didn't want to

fight wth the victim because 1 liked M. Blunberg and | went in

there because, Ilike | said Richey, we went in there all the
time. " (T 1140-42) He also admtted that he had martial arts
training and that he was the equivalent of a black belt. (T
1118)

In Jones v. state, 20 Fla. Law Wekly S 29, S 30 (Fla. Jan,

12, 1995) this Court rejected a simlar claim that the aggravator
was inproperly found. Jones was convicted of nurdering and
robbing M. and Mrs. Nestor in their place of business. After
M. and Ms. Nestor were killed, the evidence shows that Jones
proceeded to take noney, keys, cigarette lighters and a small
change purse which was later identified as belonging to Mrs.
Nestor. The Nestors' wallets were also found in the defendant's
pants. Rejecting Jones claim that he was entitled to a judgment
of acquittal on the two counts of arned robbery because the
Nestors never perceived the use of force or violence in
connection with the taking of their property, this Court held
that, "A taking of property that would otherwi se be considered a

theft constitutes robbery when in the course of the taking either
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force, violence, assault, or putting in fear is used." "Under
§812.13, the violence or intimdation may occur prior to,
cont enporaneous wth, or subsequent to the taking of the property
so long as both acts of violence or intimdation and the taking
constitute a continuous series of acts or events.” Id. at S 30.

Simlarly, in Jackson v. State, 575 So. 2d 181 (Fla. 1991), this

Court rejected Jackson's argunent that there was not an arned
robbery since the state failed to prove that the owner was not
shot as a part of the perpetrator's escape from the scene.

Furthernore, as noted by this Court in Jones, the crime of
robbery is defined as the taking of noney or property, "when in
the course of the taking there is the use of force, violence,
assault, or putting in fear." §812.13 Fla. Stat. The phrase,
"in the course of taking" is further defined to nean any act that
"occurs either prior to, contenporaneous wth, o subsequent to
the taking of the property and if it and the act of taking
constitute a continuous series of acts or events. §812.13(3)(b).
Thus, when a honicide and a related theft occur in an
uninterrupted series of events, the force used to commt the
robbery is sufficient to aggravate the theft into a robbery.

As previously noted, there is no evidence or even the
suggestion of any interruption between M. Blunberg's nurder and
the taking of the property from the pawn shop. Clearly, the
murder helped facilitate the robbery, even if the intent to steal
did not develop until after the assault began. But for the

murder, Sliney and Wtteman would not have been alone in the pawn
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shop when they were suddenly and spontaneously struck with the
urge to ransack the pawn shop cabinets. Thus, the nurder
provided the inpetus and the opportunity for the appellant to
steal, and robbery was sufficiently established in this case.
See also Randolph v. State, 463 So. 2d 186 (Fla. 1984), cert.
denied, 473 U'S. 907 (1985).

In a footnote, appellant also challenges the trial court's
denial of his motion for judgnment of acquittal as to the robbery.
It is the state's position that on these facts appellant is not
entitled to acquittal from his robbery conviction. As there is
absol utely no question that numerous itemswere renoved fromthe
pawn shop and that appellant was arrested after trying to sell
these items, the only question left open was his intent. | nt ent
is usually established by circunmstantial evidence, and our courts
have consistently held that a notion for judgment of acquittal
should rarely cone if ever, be granted on a state's failure to

prove intent. King v. State, 545 So. 2d 375 (Fla. 4th bDcCa),

review denied, 551 So. 2d 452 (Fla. 1989). Taken in the context

most favorable to the state, the trial court properly denied the
motion for judgment of acquittal. However, even if successful,
the appellant's attack on the validity of his robbery conviction
could not possibly effect his first degree mnurder conviction
since there was anpl e evidence of preneditation to support the
convi ction.

Appel lant also challenges the trial court's finding that the
murder was commtted to avoid arrest. Wth regard to this

aggravating factor, the trial court found:
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Court

"The capital felony was commtted for the
purpose of avoiding or preventing a |awf ul
arrest or effecting an escape from custody."

C ear proof was adduced at trial
establishing that the Defendant's
domnant or only notive for the
killing of George Blunberg was to
elinminate himas a witness. The
Defendant confirmed in his witten
and taped confessions that after
t hr owi ng the victim Geor ge
Blunberg, to the floor of his
establi shnment, Ross' Pawn Shop, he
turned to his Co-Defendant, Keith
Wttemen, and asked what he should
do? Wttenen replied: "You' ve got
to kill him now W can't, you
know, just |leave now.' _ He said
something about 'identifying us' or
somet hi ng. He goes 'we gotta k|'II
hi m we gotta do this.'
Thereafter the Defendant left the
victim and found a pair of scissors
with which he repeatedly used to
stab George Blunmberg in the neck,
| eaving themultimately buried in
the victim Since the victim was
still making sounds, the Defendant
left him found a hamer and
returned to repeatedly strike blows
to the wvictinis skul I . The
Defendant persisted in beating the
victim breaking the victims back

and fracturi n%e several ribs. In
addition, the fendant in his own
t esti mony during the trial,

confirmed that George Blunberg was
famliar with the Defendant as a
result of the nunerous tines he'd
been to Ross' Pawn Shop prior to
the date of this crine, Thi's
aggravating circunstance was proved
beyond a reasonable doubt.

(R 223, 473 - 474)

In Hansbrough v. State, 509 So. 2d 1081 (Fla. 1987), this

held that "the nere fact that the victimmght have been
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able to identify the assailant is not sufficient to support
finding this factor. In the instant case, there 1s no
specul ation that M. Blunberg "mght" have recognized appellant.
Appel lant's own confession admtted that they had been the pawn
shop several times that week and that he killed him because Keith
Wtteman told him that if they didn't they would get caught.

This Court has nade it clear that it is not necessary that
intent be proven by evidence of an express statenent by the
defendant or an acconplice indicating their notives in avoiding

arrest. Routley v. State, 440 So. 2d 1257 (Fla. 1987). Nor is

it required that the elimnation of a wtness be the only notive
for a nurder. Thus, there was anple basis upon which the trial
court could find appellant killed George Blunberg to avoid the
possibility that he would identify him and testify against him if
Sliney were subsequently tried for the robbery or battery.

Sliney did not just "panic" as in Shaffer v, State, 537 So. 2d

988 (Fla. 1989); Sliney's own statenent showed that he nmade
several assaults upon M. Blunberg's body in order to facilitate
the death. M. Blunberg was not only beaten but he was stabbed
with a pair of scissors, hit with a camera lens and bludgeoned
with a hanmmer. That appellant disagrees with the court's
interpretation of these facts does not nean the court's findings
were W ong.

Accordingly, the trial court did not err in finding the
def endant commtted the nurder for the purpose of avoiding or

preventing a lawful arrest and that the nmurder was commtted
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during the course of a robbery. Neverthel ess, should this
Honorable Court find one or the other of these aggravating
factors was not established, based upon the substantial evidence
in aggravation and insignificant evidence in mtigation, error if
any, Is harnless.

Finally, Sliney  argues t hat under the facts  and
circumstances of this case the court could not find both of the
aggravating circunstances as they were factually inconsistent.
He contends that if George Blunberg was killed as a part of the
robbery then it would appear that the robbery sinply got out of
hand and his killing was not an intended witness elimnation. |If
on the other hand, Blunberg was killed to elimnate himas a
wWtness to the assault, the initial grabbing of his person, then
that killing was separate and distinct fromthe taking of the
property that subsequently occurred and the hom ci de cannot be
legitimately be said to have taken place during the course of the
robbery. It is the state's contention that the trial court
properly found both aggravators.

It was not necessary for the state to prove that either was
the sole notive for the killing. The robbery statute nerely
requires that the theft and the violence be a continuous act and
as previously noted this Court has held that the avoid arrest
factor does not need to be the sole notivation for the crine.
Furthermore, under the facts of this case the court could find
that Sliney nurdered M. Blunberg to avoid arrest for the robbery

that was taking place during the prolonged assault on M.

Bl unberg.  Accordingly, both factors should be upheld.
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| SSUE VI 1|

VWHETHER APPELLANT" S SENTENCE )
PROPCRT| ONATE.

Appel | ant contends that death is a disproportionate
puni shnment in this case. He contends that that aggravating
circunstances were inproperly found, so there is no support for
the ultimate sanction. He also contends that if one or both of
the aggravators was properly established, the mtigating evidence
is conpelling. And finally, he argues that his codefendant
received a life sentence for the participation in the sane
of f ense. Accordingly, he clainms appellant's sentence should be
reduced to life.

Proportionality is not a recounting of aggravating versus

mtigating but, rather, conpares the case to simlar defendants,

facts and sentences, Tillman v. State, 591 So. 2d 167 (Fla.
1991). A review of simlar cases shows that the sentence in the
I nstant case was proportionate. Davis v. State, 19 Fla. Law

Weekly S 55 (Fla. Feb. 2, 1995) (death sentence proportionate for
murder of 73 year old woman during burglary where the trial court
found two aggravating factors and little mtigation); Mlton v.
State, 638 So. 2d 927 (Fla. 1994) (a sentence found proportionate
wher e defendant convicted of a fatal shooting during a robbery
where there were two aggravating factors and little mtigation);

Hayes v. State, 581 So. 2d 121 (Fla. 1991) (death sentence

proportionate for armed robbery); Jent v. State, 579 So. 2d 721

(Fla. 1991) (sentence proportionate for murder conmmtted during
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the course of burglary where court affirned two aggravating

factors balanced against little mtigation); Brown v. State, 565

so. 2d 304 (Fla. 1990) (death sentence for nurder commtted
during the course of burglary was proportionate where there were
two aggravating factors balanced against the nental mtigators).
Accordingly, the trial court properly inposed the sentence in the
I nstant case.

Appel lant also contends that disparity in sentencing further
renders this sentence disproportionate. The evidence shows that
Sliney actually commtted the nurder. This Court has repeatedly
held that a death sentence is not disproportionate where a | ess
cul pabl e codefendant receives a life sentence. Hannon V. State,
638 So. 2d 1283 (Fla. 1992); Colenan v. State, 610 So. 2d 1283
(Fla. 1992); Hayes v. State, 581 So. 2d 121 (Fla. 1991).
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| SSUE | X

WHETHER THE TRI AL COURT ERRED | N DEPARTI NG
FROM THE SENTENCI NG GUI DELI NES.

Appel l ant contends that the trial court erred in departing
upward from the sentencing guidelines to inpose a l|ife sentence
upon him for a robbery.

The record shows that the trial court departed fromthe
gui delines based upon the unscored capital crine. (R 228) This
is a sufficient basis for departing from the gquidelines. See,

e.g., Jorres-Arboledo v. State, 524 So. 2d 403, 414 (Fla. 1988)

(" . . . we find the fact that a defendant has been convicted of
first-degree murder, a capital felony which cannot be scored as
an additional offense at conviction may serve as a clear and

convincing reason for departure"); Bedford v. State, 589 So. 2d

245, 252 (Fla. 1991). Accordi ngly, the sentence should be

af firned.
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| SSUE X

VWHETHER THE TRI AL COURT ERRED | N ASSESSI NG
THE PUBLI C DEFENDER S FEE |IN THE AMOUNT OF
$3, 700 AGAINST APPELLANT W THOUT ADVISING H M
O HS RGAT TO A HEARING TO CONTEST THE
AMOUNT OF THE LEAN WHETHER THE TRI AL COURT
ALSO ERRED I N ASSESSING $280 IN COSTS W THOUT
CI TING 170 THE STATUTORY AUTHORI TY FOR DA NG
$0, OR PROVI DI NG APPELLANT W TH NOTI CE AND
CPPORTUNI TY TO BE HEARD.

It is the state's contention that appellant had the
opportunity to be heard at the sentencing hearing and raise any
pertinent objections. Appellant failed to make any objections to
court costs at the tine of sentencing. Havi ng been given
adequate constructive notice and the opportunity to be heard, the

assessnent of costs conplied with due process. State v. Beasley,

580 So. 2d 139 (Fla. 1991). Moreover, because appellant failed
to nmake any objection to the costs at sentencing, he by
inplication, agreed to the inposition of costs and therefore
wai ved any notice claim Arnold v. State, 596 So. 2d 486 (Fla.
2nd DCA 1992)

It is well settled law in Florida that a party cannot raise

on appeal an issue not presented to the trial court. St ei nhor st

v. State, 412 So. 2d 332 (Fla. 1982). No notion or
cont enpor aneous obj ection was nade or argued at the sentencing
hearing.

Appel I ant' s failure to object when these costs were
announced at the sentencing hearing should be considered a

wai ver . In Primmv. State, 614 So. 2d 658 (Fla. 2d DCA 1993),

the Court held that court costs in excess of the statutorily
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permitted assessnent was fundanental error. As to the other
court costs in Primm the court held that Primm had waived them
by failing to object below because the record failed to
denonstrate fundanmental error in the assessment of the other
court costs. Consequently, the court in Prinmm renanded the case
wth instructions to reduce costs accordingly.

Simlarly, the ~court's inposition of costs did not
constitute fundamental error. Appellant's failure to object at

sentencing waives this issue for appellate review
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YL B

CONCLUSI ON

Based on the foregoing facts, argunents and citations of

authority the decision of the |lower court should be affirnmed.
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