"FILED

IN THE SUPREME COURT OF FLORIDA @i 1w eTE

. APR 12 iy

Ry o RS ‘f
JASON JAMES MAHN, gm AEVA

Appel I ant/ Cross- Appel | ee,
V. Case No. 83,423
STATE OF FLORI DA,

Appel | ee/ Cross- Appel | ant.

ON APPEAL FROM THE CIRCU T COURT
OF THE FIRST JUDi CIAL CIRCU T,
IN AND FOR ESCAMBI A COUNTY, FLORI DA

ANSWER BRIEF OF APPELLEE/INITIAL
BRIEF OF CROSS-APPELLANT

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

BARBARA J. YATES
Assi stant Attorney General
Florida Bar #293237

OFFI CE OF THE ATTORNEY GENERAL

The Capitol
Tal | ahassee, FL 32399-1050
. (904) 488-0600

COUNSEL FOR APPELLEE




Table of Contents

TABLE OF CONTENTS . . . .. . . . .,
TABLE OF Cl TATI ONS.

STATEMENT OF THE CASE AND FACTS .

+ L] L

SUMVARY OF THE ARGUMENT. . , . ,

ARGUMENT. . . . . . . . . .

| SSUE I

WHETHER USING AN ELECTRONIC BELT TO
RESTRAIN MAHN VI OLATED HI'S CONSTI TUTI ONAL RI GHTS

[SSUE ||

WHETHER THE EVIDENCE WAS SUFFICIENT TO SUBM T
THE ROBBERY CHARGE TO THE JURY.

ISSUE |11
VHETHER THE TRI AL COURT PROPERLY FOUND THREE

AGGRAVATORS TO HAVE BEEN PROVEN BEYOND A
REASONABLE DOUBT. . . . . . « « o vv o,

| SSUE |V

VWHETHER THE TRI AL COURT PROPERLY CONSI DERED
THE M Tl GATI NG EVI DENCE .

| SSUE v

VWHETHER THE TRI AL COURT PROPERLY OVERRODE
THE JURY'S RECOMMENDED LI FE SENTENCE FOR THE
MJURDER OF DEBBIE SHANKO . . . . . . .

11

13

13

31

35

54

67




ISSUE VI

. VWHETHER MAHN'’S DEATH SENTENCES ARE PROPORTIONATE , , ., ., 71
ISSUE VIT
VWHETHER THE TRIAL COURT ERRED IN G VING THE
STANDARD JURY | NSTRUCTION ON THE CCP AGGRAVATOR . , . . 76
| SSUE VI |

VWHETHER THE TRIAL COURT PROPERLY | NSTRUCTED
THE JURY ON THE HAC AGCGRAVATOR . . , ., .. . . . . .. 11

CROSS-APPEAL_I SSUE T

VWHETHER THE TRIAL COURT ERRED IN G VING A JURY
NSTRUCTION DURING THE GUILT PHASE . . . . . . . .. ,. 79

CROSS- APPEAL | SSUE | |

VHETHER THE TRIAL COURT ERRED BY ALLOW NG THE
. DEFENSE TO CROSS-EXAM NE A STATE W TNESS ABOUT
A GRATU TQUS COMMENT MADE BY MAHN. . . . . . . . ., ., ., ., B84

CROSS-APPEAL | SSUE |1

VWHETHER THE TRI AL COURT ERRED IN REFUSING TO

FIND THE FELONY MRDER (ROBBERY) AGGRAVATOR
APPLI CABLE TO DEBBIE SHANKO S MJURDER . . . . . . . . . . 87

CROSS-APPEAL_ISSUE |V

VHETHER THE TRIAL COURT ERRED IN NOT FI NDI NG
I N AGGRAVATI ON THAT DEBBI E SHANKO WAS KILLED

TO AVO D OR PREVENT A LAWUL ARREST. . . . . . . . . . . 90
CONCLUSION . . . . o L o e 91
CERTIFICATE OF SERVICE . . . . . . . . . . . . .« . . . . . .. 92




TABLE OF AUTHORI TI ES

. CASES

Adams v, State,
412 So. 2d 850 (Fla.), cert, denied
459 U.S. 882, 103 S. CO. 182,
74 L. EdJ. 2d 148 (1982 . . . . . . . . . . . . . 50

Allen v. State,
662 So. 2d 323 (Fla. 1995) . . . . . ., ., . . . . . 46,89

Amazon v. State, 487 So. 2d 8 (Fla. 1986) e . . . ..., 47,70

Arbelaez v, State, 626 So, 2d 169 (Fla. 1993),

cert. denjed, 114 S C. 2123,
128 L. Ed. 24 678 (1994) . .. ... . . . . . a2,56

Armgfrong v. State,
642 So. 2d 730 (Fla. 1994),

cert. denied, 115 S. C. 1799,
131 L. Ed. 29 726 (1995 . . . . . . . . . . . 67

. Asay v, State,
580 So. 2d 610 (Fla.), cert. denied,
502 U.S. 895, 112 S. Ct. 265,

116 1. Ed. 2d 218 (1991) .o ... . 43,74
Atwater v, State,

626 So. 2d 1325 (Fla. 1993), cert. denied

114 S. . 1578, 128 L. Ed. 24 221 (1994)' . . . . 33,34,47
Barwick v. State, 660 So. 2d 685 (Fla. 1995) . . . . . . . 46,66
Bertolotti V. 8&tate,

534 so. 2d 386 (Fla. 1988) . . . . . . . . . . . . . .83
Blair v, State,

406 So. 24 1103 (Fla. 1981) . , . . . . . . . . . . . . 73
Blakely v, State,

561 So. 2d 560 (Fla. 1990) e <




Blan e,

. 603 So. 24 132 (Fla. 3d DCA 1992) . . . . . . . . . . . 26
Bolender v. State,
422 So. 2d, 833 (Fla. 1982) . . . . . . + v 4+ 4+ + « + . 68
Brupno v. State

574 so. 2d 76 (Fla.), cert. denied,
502 U.S. 834, 112 g, ¢. 112,

116 L. Ed. 2d 81 (1991) . . . . . . . . . . . ... 61
Burch v. State,

343 so. 2d 831 (Fla. 1977) .
Campbell v, State,

571 so. 24 415 (Fla. 1990) .« . .+« +« . 4w v +« « . 55,856,857
Chaky v, State,

651 So. 2d 1169 (Fla. 1995 . . . . . . . . . . . ... 73

Chandler v. State, 534 So. 24 701 (Fla. 1988),
cert. denied, 490 US 1075, 109 S. C. 2089,

. 104 L. Ed. 2d 652 ( 1989) . . L) L] [] L] L] [] L] L] 1] 1 L] L] 49 I 74

Cheshire v. State.,

568 So. 2d 908 (Fla. 1990) . v +v +« v 4+ v + &« 4« « + . . 48
clark v, State,

609 So. 2d 513 (Fla. 1992) . . . . . . . +« +« + + . . . 35
Cochran v. State,

547 so. 2d 928 (Fla. 1989) . . . . . . + « « v + « . . 34
Coleman v. State,

610 So. 2d 1283 (Fla. 1992),

cert. denied, 114 S. Q. 321,
126 L. Ed. 2d 267 (1993) 69

Cooper v, State,
492 So. 24 1059 (Fla. 1986), _cert denied,
479 U.S. 1101, 107 s. ct. 1030,
94 L. Ed. 2d 181 (1987) . . . . . . . . . . . . . 49,64,66




Correll v, State,
523 So. 2d 562 (Fla.), cert. denied,
488 U.S. 871, 109 s, . 183,
102 L. Ed. 2d 152 (1988) . . . .,

Correll v. State,
558 So. 2d 422 (Fla. 1990)

Czubak v, State,
644 So. 2d 93 (Fla. 2d DCA 1994) . .

DeAngelo V. State.,
616 so. 2d 440 (Fla. 1993)

Perrick_v. State,
581 So. 2d 31 (Fla. 1991)

Derrick v. State,
641 So. 2d 378 (Fla. 1994),
cert. denied., 115 8. C. 943,
130 L. Ed. 24 887 (1995)

Diaz v. State,
513 So. 24 1045 (Fla. 1987),
cert. denied. 484 U.S. 1079,
108 S. Ct. 1061, 98 L. Ed. 2d 1022 (1988)

Douglags v. State,
575 so. 2d 165 (Fla. 1991) S

Duncan v, State,
619 So. 24 279 (Fla.), cert. denied,
114 s. ct. 453, 126 L. Ed. 2d 385 (1993)

Echols v. State.,
484 So, 2d 568 (Fla. 1985),

cert . depnied, 479 U S 871,
107 s. ct.241, 93 L. Ed. 2d 166 (1986)

Ellis v. State,
622 So. 2d 991 (Fla. 1993)

41,53,74

L] * 26

v 26

42

26

47

26

42,71

56,61, 66

63,86

57,63



Eutzy v, OState

458 so.2d 755 (Fla.), cert. denied,

471 U.S. 1045, 105 S. C.

85 L. Ed. 2d 366 (1985)

Farinas_v._State ,

569 So. 2d 425 (Fla.

Fead v, State,

1990)

515 so. 24 176 (Fla. 1987)

Fennije v, State,
648 So. 2d 95 (Fla.

cert, denied, 115 S

Finney v, State,

660 so. 2d 674 (Fla.

Fitzaerald v. State,

527 So. 2d 809 (Fla.

Foster v. State,

654 So. 24 111 (Fla.

Fotopoylog v. State,

608 so. 2d 784 (Fla.
cert. denied, 113 S

Ganble v. State,

659 So. 2d 242 (Fla.

Garcia v. State,

1994),

2062,

. 1120,
130 L. Ed. 2d 1083 (1995)

1995)

1988)

1995)

1992),

* L]

* L

a. 2377,
124 L. Ed. 2d 282 (1993)

1995)

492 so. 2d 360 (Fla.), cert.

479 U.S. 1022, 107 8§, ct.

deni ed,

93 L. Ed. 2d 730 (1986)

Garcia v. State,

680,

644 So. 2d 59 (Fla. 1994), cert. denied
115 s. ct. 1799, 131 1,, Ed.

Vi

2d 726

(199;)

73

71

« + .+ 40,78

34,47,78,88

56,57,61

90

50,64

. 47,69,70,74




Garron v. State

. 528 So. 24 353 (Fla. 1988) . . . . . . . .« . . . . .. 42

Gorbv v._State,

630 So. 2d 544 (Fla. 1993),

cert. denied, 115 s. ct. 99 (1994) o e [+
Gunsbv v. State,

574 so. 24 1085 (Fla.), cert. denied,

112 s, . 136, 116 L. Ed. 2d 103 (1991) e e e e 57
Hall v. State,

614 So. 24 473 (Fla.), cert. denied,

114 S. Q. 109, 126 L. Ed. 2d 74 (1993) T £
Halliwell v. State,

323 So. 2d 557 (Fla. 1976) . . . . . . S 4}
Hardwick V. State.,

521 so. 2d 1071 (Fla. 1988) . . . .. . R -
Ha:ygy V. S;Q;Q

. 529 So. 2d4'1083 (Fla. 1988),

cert. denied, 489 U S. 1040,

109 8§, ct. 1175, 103 L. Ed. 24 237 (1989) e 49
Henry v. State,

649 So. 2d 1366 (Fla. 1994) . . . ... . S 4
Herzog V. State,

439 so. 2d1372(Fla.1983)..............71

h v A,

578 So. 2d 685 (Fla. 1990),
reversed ON other grounds, 112 S. Ct. 3020,

120 1,, Ed. 2d 892 (1992) , 48,49
lton St ate,,

573 So. 2d 283 (Fla. 1990),

cert. denied, 500 U.S. 960,

111 S. . 2275, 114 L. Ed. 2d 726 (1991) L 34




Hooper v, State,

476 So. 2d 1253 (Fla. 1985),

cert. denied, 475 U S. 1098, 106 S. C. 1501,

89 L. Ed. 2d 901 (1986)

Buff v. State,
495 so. 2d 145 (Fla.

1986)

Illinois v. _ Allen
397 U S 337: 90 s. ct. 1057,
25 L. Ed. 2d 353 (1970) ,
Irizzarv v. State,
496 So. 2d 822 (Fla.

1986)

Jackson v, State,
648 So. 2d 85 (Fla. 1994)

Johnson v. State,
608 so. 2d 4 (Fla. 1992),
cert. denied, 113 8. . 2366,
124 L. Ed. 2d 273 (1993)

JOo nNson v, State,
660 so. 2d 637 (Fla. 1995)

J o n e s
332 So. 26 615 (Fla. 1976)

Joneg v, State,
449 So.2d 253 (Fla. 1984),
cert. denied, 469 U S. 893,

105 s. ct. 269, 83 L. Ed. 2d 205 (1984) ‘

Jones vy, State
648 So. 24 669 (Fla. 1994),

cert., denjed, 132 L. Ed. 2d 836 (1995)

Jones v. . a e.,

652 So. 2d 346 (Fla. 1995) ., .

Joserh_v. State,

625 So. 2d 109 (Fla. 3d DCA 1993) . .

Viii

75

26,29

. 40,76

56,57,65,66

47,78

47

57

32,34,61,74,88




Klokoec v. State,

. 589 So. 2d 219 (Fla. 1991) . . . . . . . . . . .« . . 42,73
Knowles v. State,
632 So. 2d 62 (Fla. 1993) . . v v v v v v v v e 35
Kraner v, State,
619 So. 2d 274 (Fla. 1993) A 72
Lambrix v. State,
494 so. 2d 1143 (Fla. 1986) . , . . . . .+ 4+ + + . .. 86
Lanbrix v, State,
534 so. 2d 1151 (Fla. 1988) . . . . . . . . . . . . .. 83
Larkins v. State,
655 So. 2d 95 (Fla. 1995) . . . . . . . . . . . . ... 34
Lishtbourne v, State

438 So. 2d 380 (Fla. 1983),
cert denied, 465 U S. 1051,

104 s. ct. 1330, 79 L. Ed. 2d 725 (1984) . v . . . . 41,88
. Linehan_V. State,

476 So. 2d 1262 (Fla. 1985) . . . . . . . . . . .. .. 8
Lucag v. State,

568 So. 2d 18 (Fla. 1990) . . . . . . . ... 63
LUQM._SI_QLQI

613 So. 24 408 (Fla. 1992),

cert deni ed 114 g, . 136,

126 L. Bd. 2d 99 (219%93) . . . ., .. . . . . . . 655,56,57
Mann v, State,

603 So. 2d 1141 (Fla. 1992) ., . . . . . . v v v . .. 57
Mason v. State,

438 So. 2d 374 (Fla. 1983),

cert. denied, 465 U S. 1051,

104 s. ct. 1330, 79 L. Ed. 24 725 (1984) e e 49




Maulden_Vv. _State,
617 So. 2d 298 (Fla. 1993)

Merck v. State,
664 So. 2d 939 (Fla. 1995)

Miller v. State,
373 So. 24 882 (Fla. 1979)

Muhammad v. State.,
494 so. 2d 969 (Fla. 1986),
cert. denied, 479 U S. 1101,
107 S. C. 1332, 94 L. Ed. 2d 183 (1987)

Mungin v, State,
21 Fla. L. Weekly S66 (Fla. Feb. 8, 1996)

Qcchicone v. State.,
570 so. 2d 902 (Fla. 1990),
cert. denied, 500 U S. 938,
111 s. Q. 2067, 114 L., Ed. 2d 471 (1991)

Parker v. State,
458 So. 2d 750 (Fla. 1984),
cert. denied., 470 U S. 1088,
105 8, Ct. 1855, 85 L. Ed. 2d 152 (1985)

Parker v. State,
641 So. 2d 369 (Fla. 1994),
cert. denied, 115 §. C. 944,
130 L. Ed. 2d 888 (1995)

Peede v, State,
474 so. 2d 808 (Fla. 1985),

cert. denjed, 477 U S. 909,
106 s. Ct. 3286, 91 L. Ed. 2d 575 (1986)

Peek v, State,
395 So. 2d 492 (Fla. 1980),

cert., denied, 451 U S. 964,
101 S. &. 2036, 68 L. Ed. 2d 342 {1981)

42

46,64,78

63,66

41,43,75

35

57

29

63,64




Penn v, State,
574 so. 2d 1079 (Fla. 1991) . ., . . .,

Peterka v. State,
640 So. 2d 59 (Fla. 1994),

cert. denied, 115 S. Ct. 940
130 L. Ed. 2d 884 (1995)

Phillipg v. State.,
476 So. 2d 194 (Fla. 1985)

Phippen v, State,
389 So. 2d 991 (Fla. 1979)

Pietri v. State.,
644 So. 2d 1347 (Fla. 1994),

cert. denied. 132 L. Ed. 2d 836 (1995)

Pittman v, State,
646 So. 24 167 (Fla. 1994),
cert. denied, 115 S. C. 1982,
131 L. Ed. 2d 870 (1995)

Ponticelli v, State,
593 so. 2d 483 (Fla. 1991),
affd on remand. 618 So. 2d 154 (Fla.),
cert. denied, 114 S. Ct. 352 (1993) .

Porter v, State,
429 so. 2d 293 (Fla.),
cert. denied, 464 U S. 865
104 s. ct. 202, 78 L. Ed. 2d 176 (1983)

Porter v. State,
564 So. 2d 1060 (Fla. 1990),

cert., denied, 498 U S 1110
111 S. C. 1024, 112 L. Ed. 2d 1106 (1991)

Preston v, State,
607 So. 2d 404 (Fla. 1992),
cert. denied, 113 S. C. 1619
123 L. Ed. 2d 178 (1993)

Xi

73,86

67

49

71

. 56,66

47,61,74

56

69,74

. 48,72

49,56,61



iv V. ,
561 So. 24 536 (Fla. 199%0) .

Robingon v. State.,

574 so. 2d 108 (Fla. 1991)
Robinson v. State,

610 So. 2d 1288 (Fla. 1992),

cert. denied, 114 S. C. 1205, 127 L. Ed.

Rosers v. State,
511 so. 2d 526 (Fla. 1987),
cert. denied, 484 U S. 1020,
108 S. ¢. 733, 98 L. Ed. 2d 681 (1988)

Rogs v. State,
474 so. 2d 1170 (Fla. 1985)

Rutledge v, State,
374 so. 2d 975 (Fla. 1979),

cert denjed, 446 U S. 913,
100 S. Ct. 1844, 64 L. Ed. 2d 267 (1980)

Santos v. State,
591 so. 2d 160 (Fla. 1991) Vo

Savase V. State,
588 So. 2d 975 (Fla. 1991)

Sherxe v, State,
579 so. 2d 97 (Fla. 1991) . , ., ., ., .

Simmpbns v. State,
419 so. 2d 316 (Fla. 1982)

Sireci v. State,
587 So. 2d 450 (Fla. 1991),
cert. denied. 112 S. C. 1500,
117 L. Ed. 24 639 (1992 . . ., ., . ,

Sochor v, State,

619 So. 24 285 (Fla.), cert. denied,
114 g, C. 538, 126 L. Ed. 2d 596 (1993)

Xi i

2d 553 (1994)

49

82

69

55

. 65,73

75

42,48

83

48

56,57

. 49,88




ﬁmﬂw i 7
313 so. 2d 666 (Fla. 1975),
cert. denied, 428 U S. 911,
96 S. C. 3227, 49 71,, Ed. 2d 1221 (1976)

Stan0 v. State,
460 So. 2d 890 (Fla. 1984),
cert. denied, 471 U S 1111,
105 S. C. 2347, 85 L. Ed. 2d 863 (1985)

Stein v, State,
632 So. 24 1361 (Fla.), cert. denied,
115 s. ct. 111, 130 1. Ed. 2d 58 (1994)

Steinhorst v. State,
412 So. 2d 332 (Fla. 1982) . . . . ., .,

Stewart v. State,
549 so. 2d 171 (Fla. 1989),

cert. denied, 497 U S. 1032,
110 s. ct. 3294, 111 L. Ed. 2d 802 (1990)

Swafford v. State,
533 so. 2d 270 (Fla. 1988),
cert. denied, 489 U S. 1100,
109 S. ¢. 1578, 103 L. Ed. 2d 944 (1989)

Tavlor v, State_,
630 So. 2d 1038 (Fla. 1993),

cert. denjed, 115 S. Q. 518,
130 L. Ed. 2d 424 (1994)

Tedder v, State,
322 So. 2d, 908 (Fla. 1975)

wl
648 So. 2d 692 (Fla. 1994),
cert., denied, 132 L. Ed. 2d 286 (1995)

Tibbs v. State.,
397 So. 24 1120 (Fla. 1981),
affd, 457 U.S. 31, 102 s. ct. 2211,
72 L. Ed. 2d 652 (1982)

Xiii

34

49

74

57

. 68,70

76

34




Turner v, State,

530 So. 2d 45 (Fla. 1987),

cert., denied, 489 U.S. 1040,

109 s. ct. 1175, 103 1,, Ed. 2d 237 (1989) . .,
Valdeg v, State,

626 So. 2d 1316 (Fla. 1993),

cert. denied, 114 S. C. 2725,

129 L. Ed. 2d 849 (1994) ;
Walls v. State,

641 So. 24 381 (Fla. 1994),

cert., denied, 115 S. C. 943,

130 L. Ed. 2d 887 (1995) e v
Wite v. State,

616 so. 2d 21 (rFla. 1993)
Whitton v. State,

649 So. 2d 861 (Fla. 1994) .
Wickham v. State,

593 so. 2d 191 (Fla. 1991),

cert. denied, 112 S. ct. 3003,

120 L. Ed. 2d 878 (1992) .
Williams v, State,

437 So. 2d 133 (Fla. 1983),

cert denied, 466 US. 909

104 S. . 1690, 80 L. Ed. 24 164 (1984)
Wllians v. State,

622 So. 2d 456 (Fla.) , cert. denied,

114 s. ct. 570, 126 L. Ed. 2d 570 (1993)
Wlson v. State,

493 so. 2d 1019 (Fla. 1986) . ,
W ndom v. State

656 So. 2d 432 (Fla. 1995) v

1) + L L L]

29

40,41,75,76,78

73

47

43

34

69

42,73

53,57,74




Wuornog v. State

644 So. 2d 1000 (Fla. 1994),

cert. denied, 115 S. .
131 ... Ed. 2d 566 (1995)

Hyatt v. State.,

1705,

641 So. 24 355 (Fla. 1994),

cert. depjed, 115 S. C.

1372,

131 L. Ed. 2d 227 (1995) .

Zeisler v, State,
580 So. 24 127 (Fla.), ce

rt.

deni ed,

502 U.S. 946, 112 s. ct.
116 L. Ed. 2d 340 (1991)

390,

M SCELLANEQUS

§g12.13, Fla. Stat. (1995)

5921. 141, Fla.Stat. 1995)

XV

40,41,49,66

53,69

31,32,52

52




T ASE

The followng summary is offered to supplenent and clarify
Mahn's factual statenent.

M chael Mahn returned honme before 1:00 a.m on April 2, 1993
to find his girlfriend Debbie Shanko had been stabbed to death and
her fourteen-year-old son Anthony dying of stab wounds. (T 703) .*
Debbie's car and bank bag containing $400 were gone (T 702, 710),
as was Mahn's twenty-year-old son, Jason Mahn, the defendant. Mahn
was arrested in Cklahoma several days later followi ng a high-speed
chase and his futile attenpt to escape capture by hopping on a coal
train. (T 880-900; 908-11). Mhn was arrested on April 9, 1993 (R
7), and the state indicted himfor two counts of first-degree
murder on April 27, 1993. (R1) . Also in April counsel filed a
notion for appointment of a confidential expert, alleging that Mhn
may have been insane at the time of the crimes and m ght be
currently inconpetent to proceed. (R 8). At Mhn's request the
trial court appointed John Bingham a |icensed nental health

counselor, as the confidential nental health expert on May 18,

1993. (R 19).

1 wrr refers to the transcript (nine volunes, pages 1 through
1711); “R” refers to the record (two volunes, pages 1 through 323);
and “CH” refers to the conpetency hearing (three volumes, pages 1
t hrough 531).




At the end of June counsel moved for the appointnment of
experts to determne Mahn's conpetency to proceed, alleging that he
was having delusions and was not in touch with reality and that
Bi ngham t hought Mahn was not conpetent to proceed. (R 19). The
court appointed Janmes Larson, a clinical psychologist, and Charles
Thomas, a forensic psychol ogist, to exami ne Mahn and held a three-
day conpetency hearing, beginning on July 13, 1993. At t hat
hearing Larson testified that he had concluded that Mahn was
"grossly  exaggerating psychol ogi cal synpt ons" (CH 9) and

mal i ngering or conmpletely feigning synptons of a mmj or nental
di sorder." (CH s-10). Larson reviewed Mahn's jail records,
conducted a three-hour nental status exam nation, and interviewed
nunmer ous people who knew Mahn. (CH 10-11). Mahn was “not candi d”
when Larson interviewed him (CH 11) and the tests admnistered to
Mahn  supported Larson's conclusion that Mahn was “grossly
exaggerating his symptomatology.” (CH 13). Larson found Mahn's
demeanor very different from what he exhibited in his videotaped
st at ement s. (CH 20). Larson also conpared Mhn's behavior when
interviewed with letters that Mahn had witten to friends while in
jail. Wiile Mahn's "presentation to ne was that of avery confused

person who was so grossly psychotic he really didn't know what was

going on" (CH 24), Mhn's letters were ‘essentially |[ogical,

2




coherent and relevant” and were "inconsistent with the gross
di sorgani zation" that Mahn presented to Larson and to the jail
infirmary evaluators, (CR 26). Friends of Mahn that visited him
in jail did not find his demeanor unusual or different from before
he conmtted these nurders. (CH 28). Larson concluded that Mhn
was nost probably nmalingering, rather than suffering from a bona
fide nental illness (CH 38) and that he was conpetent to stand
trial. (CH 41).

On cross-examnation Larson testified that he originally
t hought that Mhn was inconpetent. (CH 60). He also suspected
that Mahn m ght be malingering (CH 61) and that nore testing,
interviews with third parties, and his review of Mahn's records and
letters (CH 62, 65) led himto conclude that Mahn had a personality
disorder, not a major mental disorder. (CH 66). Larson also
testified that, in making their reports, the jail evaluators relied
only on Mhn's self-reporting. (CH 68).

Mahn's father testified that Mahn made sense when tal ked wth,
that he never talked about demons, and that he was nanipul ative.
(CH 86, 88). Mahn lived with his father, Debbie, and Anthony for
four to five of the thirteen nonths that he spent in Pensacol a.
(CH 90). In answer to the court's question, his father responded

that Mahn understood what was going on and reiterated that Mahn was

3




mani pul ati ve. (CH 96). Mahn's father also testified that Mahn did
not want to work and that he "wanted to get everything the easy
way."  (CH 98).

Tracy Collins, a friend of Mhn's, testified that she had
talked with Mahn twice since he had been jailed (CH 114) and that
she thought Mahn understood the seriousness of the offenses he
conmtted and the consequences that could flow from them (CH
134). John peaden, an investigator with the State Attorney's
Ofice who escorted Mahn back from Okl ahoma, testified that, when
he met him Mhn asked if Anthony were dead and if Florida
el ectrocuted people (CH 164) and that Mahn acknow edged that Debbie
was dead. (CH 165).

Charles Thomas testified that, after interviewing Mahn on July
8, he thought Mhn was not conpetent. (CH 176).  That opi nion,
however, was based on Mahn's self-reporting (CH 178), the infirmary
records (CH 179), and Binghamis conclusions (CH 220) ., A Bender-
Cestalt test gave no indication of a nmental disorder (cH 179), and
Mahn's deneanor in his videotaped statenents was different from his
behavior on July 8. (CH 182). Thonms stated that he would need

more time to determine if Mahn had a nental disorder (CH 229) and

acknowl edged that Larson had nore experience with this type of




situation than he. (CH 243). Thomas reintervi ewed Mahn and
testified again on July 15. (CH 491).

On July 14 Jeffery Jay, the supervisor of medical services at
the Escanbia County jail, testified that, while taking the
psychol ogi cal tests assigned by Larson, Mihn asked other inmates
how he should answer the questions (CH 289-90), but that Mhn did
not appear to be confused. (CH 293). Jay stated that Mahn had no
probl em understanding the test questions when he asked for answers.
(CH 294). Jay also testified that Mahn appeared to be nornmal when
not being observed by the professional staff (CH 295-96) and that
he acted differently when he knew the staff was observing him (CH
300-01).

John Bingham the defense's confidential expert, thought that
Mahn understood the charges against him but that he would not be
able to give helpful information to his attorneys. (CH 311).
Bi ngham adnmitted that he had not given Mahn any psychol ogical tests
(CH 318) and that he did not exam ne Mahn for nalingering (CH 331).
In response to the court's question Bingham admtted that Mhn fit
the secondary gain category of high risk for Ilying. (CH 338).

On July 15 Charles Thonmas testified that over the two prior
days he saw Mahn two nore tines, spoke with several people who knew
Mahn, read Mahn’s letters, and gave Mahn two psychol ogical tests.
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(CH 491). After doing all that, Thomas concluded that Mhn was
conpetent and that he was "malingering to a great extent." (CH
492). The trial court found Mahn conpetent to stand trial.

In late August 1993, the state filed a demand for particulars
regarding Mahn's insanity defense. (R 26). The following nonth
the court appointed doctors Larson and Thomas to exami ne Mahn as to
his sanity. (R 29). Larson wote his report on Cctober 10, 1993,
setting out his updated review of the infirmary records (R 40),?
his interview with Mahn (R 40-41), and the results of the tests he
adm ni st er ed. (R 41-44). Larson noted that Mhn clained not to
recall the nurders but gave clear details of events both preceding
and following the crines and that Mahn "specifically disclains that
he was using alcohol or drugs during the time frame of the alleged
incidents." (R 44). Larson also discussed collateral infornmation,
Mahn's vi deot aped statenents, reports from famly and friends, and
Mahn's testinony at his robbery trial, that was not consistent wth
Mahn being inpaired at the time of the nurders. (R 45). This
section of Larson's report also includes a paragraph of information

froma cellmate of Mahn's who told Larson that Mahn said he woul d

2 Larson noted that a corrections officer overheard Mhn on
the tel ephone "nmaking coments about how he fooled all the
doctors. " (R 40).




“throw Dr. Larson off" and that Mhn's statements revealed he had
a clear recall of the nurders. (R 45). The cellmate also stated
that ™“Mahn told him he was afraid of the death penalty" and
"expressed his notive to go to Chattahoochee or a nental
institution.” (R 46). Larson acknowl edged that it was possible
t hat Mahn was insane when he commtted the nurders. (R 46).
However, Mahn clearly had “peen malingering or grossly exaggerating
synptonms of a psychotic disorder." (R 46). Larson concl uded that
Mahn did not nmeet the criteria for insanity at the tinme of the
of f ense. (R 48).

Doctor Thomas' report is simlar to Doctor Larson’s. Thonas
opi ned that Mahn has an anti-social personality (R 55) and did "not
find credible evidence to support a psychotic condition in this
i ndi vi dual . " (R 56). Based on his evaluation, Thomas al so
concluded that Mahn was sane at the tine of the nurders. (R 56).

On Novenber 8, 1993, the state filed an anended information
charging Mahn with arned robbery, anmong other things. (R 5). The
trial took place Novenmber 8 through 16, and the jury found Mihn
guilty as charged of two counts of first-degree nurder and one
count of arned robbery. (R 119; T 1265). Numer ous W t nesses

testified on Mahn's behalf on Novenber 17 during the penalty phase.




Maxi ne Laue, Mahn's step-grandnother, testified that she had
not seen Mahn on a regul ar basis since 1988. (T 1339). Laue
admtted that, in deposition, she described Mhn as spoiled and
stated that he would get upset when things did not go his way. (T
1343-34). She agreed that Mihn's |ife experiences were no excuse
for killing two people (T 1348) and admtted that she refused to
all ow Mahn to conme to her hone after he beat up his boss in
Chi cago. (T 1353) .

Doctor Thomas testified that Mahn told him he was unhappy wth
his father's rules (T 1387) and that he was jeal ous of the victins.
(T 1388). Thomas could not say that Mihn's background caused the
mur der s. (T 1390) . Thormas al so testified that Mahn was not
psychotic or controlled by denons, voices, or delusions and that he
knew what he was doi ng. (T 1395). According to Thomas, any
synptons that Mahn exhibited did not affect his ability to do what
was right or conform his conduct to the requirements of the |aw
(T 1398) , Moreover, Mhn consciously decided not to abide by the
| aw (T 1399), had no paranoia (T 1399), and was not schizophrenic.
(T 1400).

John Bingham testified that he thought Mhn's personality and
behavior were consistent with someone who uses LSD (T 1515), but
did not apply his opinion specifically to Mhn. Bi ngham al so
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stated that Mahn's self-reporting played a "great part" in the
formation of his opinion (T 1516), and admtted that, if what Mbhn
told himwas not correct, that would affect the reliability of his
opi ni on. (T 1517). Bi ngham could not say that the murders were
caused by any drug use or nental problens (T 1518) or how various
drugs woul d affect Mahn. (T 1523-24).

In rebuttal Doctor Larson testified that Mahn denied using
al cohol or drugs on the day of the nurders and also denied having
del usions or hallucinations during the nurders. (T 1628). Larson
found no nental disease, infirmty, or defect and found that Mhn
was antisocial, a type of "personality disorder that is used -
designed for crimnal behavior." (T 1631).

By a vote of eight to four, the jury reconmmended that Mhn be
sentenced to death for killing Anthony; it recommended a sentence
of life inprisonment for Debbie's nurder. (R 128; T 1701). The
trial court conducted a sentencing hearing on January 25, 1994, (R
131) . Mahn's father testified that Mahn had gotten a GED dipl oma
after noving to Pensacola (R 137) and that Mahn was streetw se and
bragged that he could nmake nore noney by panhandling than by
working. (R 138). The prosecutor argued that the prior violent
felony; heinous, atrocious, or cruel (HAC); and cold, calculated,
and preneditated (ccp) aggravators applied to both murders and that
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the avoid arrest and pecuniary gain/felony nurder (robbery)
aggravators applied to Debbie Shanko's nurder. (R 154-72). At
sentencing on February 23, 1994 the court inposed two death
sentences, finding that the prior violent felony, HAC, and CCP
aggravators applied to both nurders and that those aggravators
outwei ghed the mtigators. (R 239-63). The state filed a cross-
appeal, challenging the trial court's: instructing the jury on
voluntary intoxication; allowing the defense to exceed the scope of
direct exam nation when cross-examning a state witness instead of
requiring Mahn to call that witness as his own, failure to find
felony murder (robbery) as an aggravator for Debbie Shanko's
murder; and failure to find the avoid arrest aggravator for Debbie

Shanko's nurder. (R 310-11).
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OF THE

lssue |: Mahn's m sbehavior caused himto be restrained during
the trial and to be absent from part of the voir dire. The trial
court used the least restrictive means possible to insure the
orderly progress of the trial, and Mahn has failed to denonstrate
a violation of his rights.

|ssue Il: The evidence was sufficient to submt the arned
robbery charge to the jury and to support Mahn's conviction of that
charge.

Igsue IIl: Contrary to Mhn's argunent, the trial court
correctly found prior conviction of violent felony, HAC, and CCP
applicable to each nurder.

Issue |IV. The trial court properly considered the proposed
mtigating evidence.

Igsye V. Because there is no difference in the aggravators and
mtigators applicable to each nurder, the trial court correctly
overrode the jury's recommendati on and sentenced Mahn to death for
Debbi e Shanko's nurder.

|ssue VI: Mhn's death sentences are proportionate to those

i nposed in other cases and should be affirmed,
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[ssue VII: Even if an insufficient CCP instruction was given,
the issue was not preserved for appeal. Moreover, the facts of
this case show any error to be harnless.

Igsgye VIII: The trial court properly instructed the jury on
t he HAC aggravator.

Crogg-appeal Issue |: During the guilt phase, the trial court

erred in instructing the jury on voluntary intoxication because the
facts did not support giving that instruction.

Cross-appeal |ssue 11: The trial court erred in forcing the

stated to expand direct exam nation of one of its witnesses so that
Mahn could question the w tness about a gratuitous statenent that
Mahn nmade.

Cross-appeal |ssue III: The trial court erred in not finding

the felony nurder (robbery) aggr avat or applicable to Debbie
Shanko' s nmurder.

Crogg-ameal Issue IV: The trial court erred in not finding in

aggravation that Debbie Shanko was killed to avoid or prevent a

| awful arrest.
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ARGUMENT

LSSUE T
VWHETHER USI NG AN ELECTRONIC BELT TO

RESTRAI N MAHN VI OLATED HI S
CONSTI TUTI ONAL  RI GHTS.

During the early portion of the trial, Mhn wore an el ectronic
stun belt to restrain him He now argues that using the stun belt
was excessive (initial brief at 45); the belt caused him nental
distress and the trial court should have explored his conpetency to
continue (initial brief at 46); the belt deprived him of his right
to be present during jury selection (initial brief at 46); and the
belt adversely affected his ability to conmunicate with counsel.
(Initial brief at 47). Mahn did not object or raise these clains
at trial and, thus, did not preserve them for appeal. Mahn' s
refusal to behave caused the need for himto be restrained, and, as
the state will denonstrate, there is also no nmerit to this issue.

Mahn was convicted of robbery before Judge Frank L. Bell prior
to the instant trial. (See e.g., T 1363). This trial began on
November 8, 1993, also before Judge Bell, who, inmediately prior to
voir dire, reminded Mahn that his unruly behavior during the first

trial's wvoir dire would not be tolerated in the current

pr oceedi ngs. (T 18-19). Specifically, the court stated:
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Now we're getting ready to start
. another trial and the same rules
apply. You have got a |awyer.
Anyt hing you want to say you need to
say to your lawer, and if it's
sonething that is relevant to the
case, if it's something that needs
to be said to ne, your lawer wll

make sure that your position is
heard.

But you are not going to be allowed
during the course of the trial to
become disruptive and in any way
interfere with an orderly procedure

of this trial. If you do, M. Mhn,
you will be renoved, we wll proceed
in your absence. And the truth of
it is, sir, | don't want to do that.

(T 20). After Mahn stated that he understood, the court continued:
. | want you to be present and | want
you to have the ability to be there
with your |awyer and to converse
wth your lawer and to participate
fully in the trial. But your
conduct is not going to interfere

with the orderly procession of this
trial.

(T 20-21). Mahn began questioning his right to freedom of speech
(T 21), and the court heard defense counsel's nmotions after telling
Mahn to be quiet. (T 22).

Mahn remined quiet for a while (T 22-51), but, during voir

dire, raised a hand-lettered sign reading: “I'm innocent, please
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help.” (T 51-52).®> At a bench conference, the court remninded Mhn

that his freedom of speech did not extend to disrupting the trial.

(T 52-53). The court gave Mahn a last warning: ‘If you sit over
there and behave yourself. . . you're welcome to be in here. If
you pull any nore stunts like that, |'m not giving you another

chance, you will be taken from the courtroom and you will be tried
in a absentia." (T 53). Voir dire then continued.

Following a break, defense counsel informed the court: "During
the break there was an incident between the defendant that involved
one of the security guards, and they had to use electronic neans to
restrain him" (T 112). The incident was not explained further,
but defense counsel said that Mahn would |ike to have the belt
removed, although Mahn did not know if he would behave. (T 112).
Mahn did not want to proceed, but counsel told him he would have to
remain in court or go back to jail. (T 113). Wen Mihn coul d not
make up his mnd, the court suggested a closed-circuit television
setup electronically linked to defense counsel so »if he has any
questions or he wants to offer any information to you, it wll be
available." (T 116). The court then stated: "At any time he wants

to cone back into the courtroom and not just watch the trial on the

3 The sign is included in the record at R 94.
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monitor and be in radio contact with his lawers, he's welconed to
come back in there on the condition that he behaves hinself." (T
116). Thereafter, the court continued the recess until the
tel evision connection was set up. \Wen court reconvened, the judge
stated: “Now that everyone is connected up electronically, we can
start.” (T 124). Wien defense counsel began questioning the
prospective jurors, he mentioned the headset he was wearing so that
he and Mahn could communicate with each other. (T 212).

The follow ng norning defense counsel told the court that Mhn
wanted to return to the courtroom and stated: ‘He's promsed to be
a good boy and wants to be in the courtroomto participate in the
proceedings today." (T 325). The court stated: “Now, if he wants
to come back in here and participate, that's fine with ne. I would
rather him be in the courtroom But if he acts out again |ike we
have told him and | have told himthat if he acts out and becones
disruptive he will be renoved." (T 328). Mahn was brought into
the courtroom and the court questioned him about staying. (T
332). During that exchange, the court said: "You're kind of
slurring your speech this norning. Yesterday when | left here you
were talking to your lawers, you were talking just fine. Wy is
it - you were talking just great yesterday as we were |eaving. Why
is it you're having a problem now?" (T 332). Mahn deni ed havi ng
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any problens and denied having taken any nedications. (T 332-33).
The court then told Mahn that he did not have the right to disrupt
or interfere with the trial and that he would be renoved if he did
not behave. (T 333). Mahn said he understood those rules and
woul d abi de by them (T 334).

During an afternoon recess, defense counsel asked that the
stun belt be renoved because the guards were teasing Mhn. (T
504). The court remnded counsel that Mhn was being restrained
because he nisbehaved at his robbery trial (T 504-05) and that he
m sbehaved at the beginning of the instant trial. (T 506) .
Counsel agreed that Mahn was unpredictable, and the court stated
that his unpredictability ‘is the reason why he's going to stay in
the situation that he's in." (T 506). The follow ng exchange then

occurred:

MR RATCHFORD: So you're saying no?

THE COURT; |'m saying no because he's too
unpredictable. As long as he behaves himself
here he's got nothing to worry about.

MR, RATCHFORD: Well, | understand, Judge,
and once again, | haven't been back there but
according to him sonebody is playing mnd
games with himw th that stun belt and saying
we're going to push the button just to see if
you're still alive. And they are calling him
rude names and treating him wi thout dignity.
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THE COURT: | can correct that.
. MR, RATCHFORD: | would appreciate that.

THE COURT: And the security people that
are back there, the officer over there and the
officer back there, they should not even --
t hey shoul d not even have any conversations
with him They are guarding him To tease
hi m or whatever is not part of the job, and
they should not do that if they've done it.
I'"m not going to get into a conversation about
whet her or not they've done it.

M. RATCHFORD: I understand that.

THE COURT: M. Mhn also has a propensity
to say things. So I'mnot going to get into -
- start taking a bunch of testinobny about
whether or not it was said or wasn't said.

MR. RATCHFORD: No, sir. | don't want to

. do that.

THE COURT: 1I’11 just tell security -- not

security, but the people that are here
guarding him that have control of that, if
t hey have done it, don't do it again. If they

haven't done it then it's a nobot question.
(T 506-08).
Before trial started the follow ng norning, however, the court

readdressed the subject:

THE COURT: | need to see the State and
the Defense up here a mnute, please.

Let me tell you sonething that's come up
and it really doesn't have anything to do with
the merits of this case, but it's something

. that's going to have to be addressed. It
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deals with this stun beltand the fact that
the other day one of these guys activated it.
W did not go into it, we did not find out
what caused it. No one asked for a hearing.
| don't want to have a hearing in the mddle
of this trial because it doesn't have anything
to do with what we're doing, but it's not
forgotten. He nade a conplaint yesterday that
they were teasing himand taunting him W
didn't have a hearing on that either, okay,
because that really doesn't have anything to
do with the nmerits of this case either.

After | got out of court yesterday,
sonmeone that is in ny opinion uninpeachabl e
and has no reason to exaggerate or otherw se,
heard a coment, had nothing to do with what
M. Mhn said, but another coment that nakes
me question whether or not soneone should have
their hand on a button with sonmeone el se on
the other end of an electronic device. Again,
| don't want to get into a hearing on it
because it doesn't make any difference in this
case. It doesn't go to the nerits of this
case, but it certainly nakes nme question the
finger on the button, whether or not soneone
has psychologically in enough good and --
enough good judgnment to have their finger on
the button, and I'm very concerned about it.

By the sane token, all of that aside, it
does not inprove M. Mahn’g stock, his stock
doesn't rise in relation to whether or not
he's unst abl e, whet her  or not he's
unpredi ctable and all those things and the
reason why he's got it on to begin with. \hat
I'm concerned about is the criteria and the
fact that it is very, very subjective as to
who's got their finger on the button and when
it"'s going to be activated, and that bothers
ne a lot.
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MS. NEEL: Can | ask you a question?
There is two things we can do.

THE  COURT: Wel |, [ get to the
sol ution.

MS. NEEL: Never mnd then.

THE COURT: I don't want him in here
unr estrai ned.

MR. BERRIGAN:. | wunderstand that, Judge.

THE COURT: And |'m basically going to

give him an option. If he wants to get the
anklets on, he can sit down over there and
what we can do -- what we can do, we need to

put a box over there, one of these evidence
boxes around what we did in the other trial,
we can stick a box on there and --

MR RATCHFORD: We can inprovise that
w thout any difficulty.

THE COURT: And the anklet irons. |  want
to put a waist chain on him where he cannot
grab anybody, strike anybody. That's nore
confining than -- that's nore confining as far

as his arnms are concerned that he's got right
now, but he does not have the possibility of
sonebody using bad judgnent or accidentally
dropping that thing and activating it, and
that's all taken away. You know, we wll nove
himinto the courtroom and nove him out of the
courtroom where the jury wouldn't see it or

anything like that. It will be his choice.
MR RATCHFORD: If | may, Judge, |

appreciate the Court providing us with those

options. He is witing notes to ne. He is

not going to wite notes to the jury anynore,
and if he has on handcuffs of sonme kind, then
| think the point is do you not feel like the
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leg restraints would be enough? Because the
only people that he could strike is ne or M.
Fi sher, and  he's never exhi bi t ed any
aggressiveness towards us anynore. And if he
becomes aggressive, he's not going any further
than these security.

MS. NEEL: That way he couldn't go at
someone like that if we only had one chained.
But he still could wite the notes that he
wanted to wite to them

MR RATCHFORD: | would ask that we try it

without his hands restrained at all, because
once again the way we have him sitting at
counsel table, [I'm sitting at counsel table,

|'m sitting at one end and M. Fisher is
sitting at the other and the defendant is in
the m ddl e.

THE COURT: He can't go anywhere. There's
a wall behind him and there's an officer
within about six feet of him

MR RATCHFORD: He would have to craw
over the table, and with leg braces on it
woul d be very difficult to crawl over the
table to get to anybody besides ne and M.
Fisher. W're not afraid of him

THE COURT: Sam cone here a mnute.

MR RATCHFORD: Let me talk to the
def endant just a nonent.

THE COURT: Do you have any of the anklets
put on him

SECURITY OFFICER Leg irons?

THE COURT: Leg irons.
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SECURITY OFFICER | know we have |eg
i rons.

THE COURT: What we m ght do, and we'll
know in just a mnute, is put some leg irons
on himso he can't basically get from where he
is, and we're going to take -- nmaybe take that
electronic thing off of him | feel real
confident that leg irons is going to keep him
controlled and he can't get from where he is
to anybody. M. Ratchford and M. Fisher
indicate they are not concerned about him
because they are sitting next to him that --
do you feel the same way, M. Fisher?

MR FISHER | feel the same way, Judge.

THE COURT: | think that wll secure him
for the ~courtroom and it will take the
possibility of anybody using bad judgnment on
that electronic device. And when this thing
is all over with, that independently is going
to be taken up, not necessarily by ne. I
don't know that's ny job, but certainly it is
ny job to bring it to the attention and make
sure that it is |looked at and not covered up.

MS. NEEL: | understand.

SECURITY OFFICER Let ne check on the leg
i rons.

MR RATCHFORD: Judge, M. Mahn says he
would really appreciate having the opportunity
not to wear that belt.

THE COURT: Sam is going to check and --

MR. RATCHFORD: He promses to be a good
boy. O course, | also want to tell you --

THE COURT: O course, |'"ve heard the
before.
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MR RATCHFORD: He said it yesterday and
he m nded yesterday. I think we've gotten his
attention

THE COURT: This trial is not over wth
(T 574-79).
Thereafter, the transcript does not reflect any m sbehavior by

Mahn until the penalty phase. During his cousin's testinmony, Mhn
became disruptive. (T 1404) , The court sent the jury to the jury
room and again rem nded Mahn of his earlier m sbehavior. (T 1404).
The court then went through Mhn's nunmerous transgressions up to
that point. (T 1406-11). The judge nade his exasperation with
Mahn's conduct clear:

I wll be perfectly candid with you M. Mahn,

it is my second trial with you and |I have seen

enough of your antics. You do have the

ability to sit in here and behave. You choose

not to. You choose not to. And | have seen

your antics not only in this trial on two

occasions, but in the robbery trial during the

voir dire exam nation when you stood up and

made some obsecenties and things of that

nature in front of all those people.

| don't know how many tinmes you think you
can act up and sonething not be done about it.

I just don't know. | guess you don't believe
me when | tell you that if you do that, then
you will be excluded from the courtroom

(T 1411-12).
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After a colloquy with Mahn (T 1412-13), the court decided
that the closed-circuit television setup wuld be reinstalled and
that Mahn woul d be renpved from the courtroom (T 1414). Defense
counsel pleaded for Mhn's being allowed to remain and conceded
that ‘if there are any further outbursts, | would certainly
acqui esce and agree to have him renmoved from the courtroom” (T
1414-15). Reluctantly, the court agreed to Mahn's remaining, but
warned "that if | hear one peep out of himthat can be described as
bei ng outrageous, boisterous or disruptive, that he wll be taken
at that point out of the courtroom” (T 1417). Trial counsel
agreed (T 1417), and the court questioned Mahn as to whether he
w shed to stay. (T 1417-18). Mahn at first said he wanted to
remain (T 1418), but then acknow edged that he mght not behave.
(T 1419). Mahn was renoved from the courtroom and the jury brought
back. (T 1419) . The court told the jury that proceedi ngs woul d be
recessed for lunch, during which tinme the television equipnent
woul d be set up and that Mihn would be absent. (T 1421-22).

Wien court reconvened, the judge confirned that both Mhn and
def ense counsel had headsets and were in conmmunication with each
ot her. (T 1423). Counsel checked with Mahn and stated that Mhn
could hear the proceedi ngs. (T 1423-24). The court again stated
his concerns both with Mahn being absent and with his being
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di sruptive. (T 1424-25), Counsel then spoke with Mhn through the
headphones:

Al right. Here is what Judge Bell
wants ne to tell you, that if you

wll promse that you wll be good
and behave yourself, he wants you in
the courtroom But the last tine

that we talked about that, what you
told me that you want to try and
behave yourself, but you are not
sure that you can now, 1S that
correct? I'msorry, say it again.
Okay. The fact is the Judge is
saying if you promse to be a good
boy, you can conme back in the
courtroom Are you - do you think
you can do that or would you rather
keep things they way they are and
you stay there and |look at the TV
set for the way that you are? You
want to cone in?

(T 1425-26). The court then again stated that if Mbhn behaved, he
coul d return. (T 1426-27). Counsel conveyed that message to Mahn
(T 1427), and Mahn was returned to the courtroom (T 1428).
Def ense counsel asked that Mhn's handcuffs be renoved, and, when
the court questioned that, the prosecutor stated: “He was throw ng
things last tine, that was part of the problem He threw sonething
over that way." (T 1428). The court decided to keep the handcuffs
on (T 1428-29), and the penalty phase continued. (T 1429) .

In considering the problem of disruptive defendants the United

States Suprenme Court held:
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It is essential to the proper

admnistration of crimnal justice
that dignity, order, and decorum be
the hal | mar ks  of al | court
proceedi ngs in our country. The

flagrant disregard in the courtroom
of elenentary standards of proper
conduct should not and cannot be
tolerated. W believe trial judges
confronted wi t h di srupti ve,
cont unmaci ous, st ubbornly defi ant
defendants nust be given sufficient
discretion to neet the circunstances
of each case.

[Ilinois v. Allen, 397 US. 337, 343, 90 S. C. 1057, 25 L. Ed. 24

353 (1970) . This Court has adopted the Allen standard: "The
court's obligation to maintain safety and security in the courtroom
outwei ghs, under proper circunstances, the risk that the security
measures may inpair the defendant's presunption of innocence."

Diaz v. State, 513 So. 2d 1045, 1047 (Fla. 1987), cert. denied, 484

us 1079, 108 s. Ct. 1061, 98 L. Ed. 2d 1022 (1988); Derrick v.

state, 581 So. 2d 31 (Fla. 1991); Correll v. State, 558 So. 24 422
(Fla. 1990); Stewart V. State, 549 So. 2d 171 (Fla. 1989), cert.

denied, 497 U S 1032, 110 S. C. 3294, 111 L. Ed. 24 802 (1990);

Jones v State 449 So. 2d 253 (Fla. 1984), cert. denied, 469 U S

893, 105 g. &t. 269, 83 L. Ed. 2d 205 (1984); cCzubak v. State, 644

So. 2d 93 (Fla. 2d DCA 1994); Joseph v. State, 625 So. 2d 109 (Fla.

3d DCA 1993); Blanco v, State, 603 So. 2d 132 (Fla. 3d DCA 1992).
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Mahn started this trial wearing an electronic stun belt
because of his disruptive behavior at a prior trial. As the court
noted, the belt was a | ess obvious means of restraint that the
shackl es and handcuffs that replaced it. On the first day of trial
counsel told the court that the guards had had to activate the belt

to restrain Mahn.  Mahn did not, however, ask for any investigation

at that tine. On the second day of trial counsel informed the
court that Mahn said the guards were teasing him The court
responded that, if that were so, he would tell the guards to stop

doing so. Again, however, Mhn sought no further inquiry. On the
third day of trial, the court on its own initiative ordered
shackles and handcuffs to replace the belt.

It is obvious that Mahn was the instigator of his own
probl ems. His actions illustrated the various descriptions of him
as being manipulative. (R 53, 85)., Contrary to his current
conplaint, the trial court used the |least restrictive neans to
insure that this trial proceeded in the nost orderly manner
possible with the greatest regard possible for Mahn's rights.
Whenever a problem arose, the court noved quickly to solve it,
despite Mahn's trucul ence and obstruction. Mahn has denonstrat ed
no abuse of discretion in the manner the trial court treated him or
in the nethods used to restrain him
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The trial court commtted no error in not nmaking a fornal
determ nation that Mahn was conpetent to continue with the
proceedi ngs. The trial court held a three-day conpetency hearing
four nonths before this trial. The psychol ogi sts who exanined Mhn
determ ned that he was "grossly exaggerating his psychol ogical
synptons (CH 9), was malingering (CH 9, 492), and was conpetent to
stand trial. (CH 491). A nonth before trial these same
psychol ogi sts reported to the court that Mahn did not neet the
criteria for insanity at the tinme of the crine (R 48, 56), that
Mahn was nmalingering (R 47), and that he had an anti-soci al
personality (R 55) rather than a mental illness. During trial, the
court was well aware of Mahn's state, as evidenced by the concern
with Mahn's slurred speech on the second day of trial.

One need not be nentally healthy to be conpetent. Muhammad v.
State, 494 So. 24 969 (Fla. 1986), cert. denied, 479 U S 1101, 107
g, . 1332, 94 L. EBEd. 2d 183 (1987). Any di stress that Mahn
exhibited was due to his failed attenpts to disrupt and thwart the
proceedings against him rather than to the belt or his
i nconmpetency. Mahn's counsel did not request a further conpetency
determnation, and Mahn has shown no error in the trial court's

failure to conduct a hearing on its own notion.
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Besi des not being preserved for appeal, there is also no nerit
to Mahn's claimthat the belt caused himto beabsent fromvoir
dire. The United States Supreme Court has stated that

a defendant can lose his right to be
present at trial if, after he has
been warned by the judge that he
will be removed if he continues his
di sruptive behavior, he neverthel ess
insists on conducting hinmself in a
manner so disorderly, disruptive,

and disrespectful of the court that
his trial cannot be carried on wth
himin the courtroom

Illinois v, Allen, 397 U.S. 337, 343, 90 s. Ct. 1057, 25 L. Ed. 24
353 (1970) (footnote omtted) . This Court has recognized that, by

their msbehavior, defendants can waive their right to be present.

Valdes v. State, 626 So. 2d 1316 (Fla. 1993), gert. denied, 114 S.
ct. 2725,129 L. Ed. 2d 849 (1994); Peede v. State, 474 So. 2d 808

(Fla. 1985), cert. denied, 477 U S. 909, 106 S. . 3286, 91 L. Ed.

2d 575 (1986).
The trial court gave Mahn every opportunity to remain in the
courtroom Mahn's refusal to tenper his conduct, not the belt,

caused his renmoval, Even then, the court insured that Mihn woul d
be able to view the proceedi ngs and comuni cate with counsel.

Mahn's later msbehavior and renoval only reinforces the conclusion
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that the belt had little or nothing to do with his absence.
I nstead, Mahn's recalcitrance caused his absence.

Mahn also clains that the belt inpaired his comunication wth
counsel, but the record does not support this contention. Duri ng
voir dire counsel commented on his headset through which he could
comuni cate with Mahn.  Counsel voiced no conplaint that Mhn coul d
not or would not communicate with him \Wen Mhn was renoved from
the courtroomlater, it was obvious that he could and did talk with
counsel through the headset. This totally unsupported argument has
not been preserved and has no nerit.

Trial counsel zealously pled Mahn's case. If the situation
had been as bad as appellate counsel clains, trial counsel surely
woul d have objected. Mahn has denonstrated no error, and his
conplaints presented in this issue should be rejected. Even if
this Court were to find error regarding this claim it would be
har m ess. Mahn m sbehaved and disrupted the proceedings several
tines, as he had done in an earlier trial. Judge Bell did
everything he could to insure both the orderly progress of the
trial and that Mahn's rights were protected. If any error
occurred, Mhn caused it and he should not be allowed to profit

from his m sbehavior.
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ISSUE II
VHETHER THE EVI DENCE WAS SUFFI Cl ENT
TO SUBM T THE ROBBERY CHARGE TO THE
JURY.

Mahn clains that there is ‘no evidence that the nurders were
motivated by a desire to take property" (initial brief at 49) and
that the trial court should not have submtted the robbery charge
to the jury. There is no nerit to this claim and Mhn's robbery
convi ction should be affirnmed.

On April 27, 1993, the state indicted Mahn on two counts of
first-degree nmurder, case no. 93,1738. (R1). In case no. 93-2193
the state filed an amended information in Novenber 1993 charging
Mahn with armed robbery for taking "United States nobney or currency
and/or jewelry and/or other property of a value of $300 or nore or
an autonobile."* (R 5). The trial court granted the state's
motion to consolidate case nos. 93-1738 and 92-2193. (T 17). The
jury convicted Mahn of arnmed robbery as charged. (R 119; T 1265).

Subsection 812.13(1), Florida Statutes (1995), defines robbery

as

¢ The anended information also charged Mahn with cruelty to
an animal and malicious property damage. (R 5). The trial court
granted Mahn's notion for judgnent of acquittal on those charges.
(T 1099).
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the taking of noney or other property which

may be the subject of larceny from the person

or custody of another, . . . when in the

course of the taking there is the use of

force, wviolence, assault, or putting in fear.
Furthernmore, an act is considered to be "'in the course of the
taking" if it occurs either prior to, contenporaneously wth, or
subsequent to the taking of the property and if it and the act of
taking constitute a continuous series of acts of events." §
812.13(3) (b), Fla. Stat. (1995). As this Court has interpreted
subsection 812.13, "the violence or intimdation may occur prior
to, contenporaneous wth, or subsequent to the taking of the

property so long as both the act of violence or intimdation and

the taking constitute a continuous series of acts or events."

Jones v. State, 652 So. 24 346, 349 (Fla. 1995).

Mahn argues that his taking Debbie Shanko's car and noney was
only an afterthought,  Contrary to this argument, however, the
state produced evidence that, to effect his notive of getting
revenge on his father, Mhn planned to kill the victins and stea
his father's Corvette. During both his second videotaped interview
and his penalty-phase testinony, Mahn adnmitted that he intended to
steal the Corvette. (T 1064; T 1592). That he could not do so
because he could not find the keys did not |essen his intent.
| nst ead, he had to content hinself with stealing Debbie' s car.
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Besi des the car, Mahn also stole a noney bag containing around $400
fromthe nmaster bedroom Although Mahn testified that he found the
money by accident (T 1066-67), his father testified that Debbie
al ways carried her noney in a noney bag and that it was on the
dresser in plain view (T 710). Moreover, during closing
argument, the defense admtted that Mahn knew t hat Debbi e kept
money in the bedroom (T 1179) .  Wth the evidence presented, the
jury could decide that, along with a car, WNahn intended to steal
the money all along, thus rejecting Mahn's self-serving statenent.
At any rate, the nurders and Mahn's stealing the car and noney were
clearly part of a continuous series of events under section 812.13,
and the evidence shows a robbery with the requisite force and
violence rather than a sinple theft.

1f the state introduces conpetent, substantial evidence that
Is inconsistent with a defendant's theory of events, "the question
of whether the evidence is sufficient to exclude all reasonable

hypot heses of innocence is for the jury to determne." Atwater v.

Stat-e, 626 So. 2d 1325, 1328 (Fla. 1993), cert. denied, 114 S. C.
1578, 128 L. Ed. 2d 221 (1994). The state's evidence was nore than
sufficient for the robbery charge to be submtted to the jury.

Moreover, a jury need not believe a defendant's version of events
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where the state has produced conflicting evidence. Cochran_V

State, 547 So. 2d 928 (Fla. 1989).

On appeal a reviewing court's concern “must be whether, after
all conflicts in the evidence and all reasonable inferences
therefrom have been resolved in favor of the verdict on appeal,
there is substantial, conpetent evidence to support the verdict and
judgment." Tibbg v. State, 397 So. 2d 1120, 1123 (Fla. 1981),

aff'd 457 U.S. 31, 102 S. Ct. 2211, 72 L. Ed. 2d 652 (1982)

(footnote omtted); Spinkellink v. State, 313 So. 24 666 (Fla.

1975), cert. denjed, 428 U.S. 911, 96 S. Ct. 3227, 49 L. Ed. 2d
1221 (1976). Moreover, judgnents of conviction come to review ng
courts with a presunption of correctness, Spinkellink, and any

conflicts in the evidence nust be resolved in the state's favor.

Holton v, State, 573 So. 2d 283 (Fla. 1990), gert. denied, 500 U.S.

960, 111 s. ct. 2275, 114 L. Ed. 2d 726 (1991); Wllianms v. State,

437 So. 2d 133 (Fla. 1983), cert. denied, 466 U S. 909, 104 S. C.

1690, 80 L. Ed. 2d 164 (1984); Tibbs. The state presented
substantial, conpetent evidence supporting the jury's convicting

Mahn of arnmed robbery. Finney v, State, 660 So. 23 674 (Fla.

1995); Larking v. State. 655 So. 2d 95 (Fla. 1995); Jones;

Atwater,
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Mahn's reliance on Knowes v. State, 632 So. 2d 62 (Fla.

1993), Clark v. State, 609 So. 2d 513 (Fla. 1992), and Eaxker v.

State, 458 So. 2d 750 (Fla. 1984), cert. denied, 470 U S 1088, 105
S. &. 1855, 85 L. Ed. 2d 152 (1985), is msplaced. In those cases

this Court held that the thefts that occurred were true after-
thoughts and that, therefore, the felony nurder (robbery)
aggravator had not been established. In this case, the state
proved that Mhn intended to conmt a robbery.®

There is no merit to this issue, and Mahn's robbery conviction
should be affirmed. |f the Court were to find otherw se, vacating
the robbery conviction would not affect the first-degree nurder

convictions because they were based on preneditated nurder. (T
1270) .
ISSUE III
VWHETHER THE TRI AL COURT PROPERLY
FOUND THREE AGGRAVATORS TO HAVE BEEN
PROVEN BEYOND A REASONABLE DOUBT.
The trial court found three aggravators (CCP, HAC, and

previ ous convictions of aviolent felony) applicable to each of

these nurders. Mahn now argues that the court erred in its

5 As discussed in cross-appeal issue IIl, the court should
have found felony nmurder (robbery) in aggravation for Debbie
Shanko's murder.
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consideration of these aggravators. There is no nerit to this
I ssue.
A CCP
As his first attack on the aggravators, Mhn argues that the
trial court erred in finding CCP applicable to each of the nurders.
The trial court made the following findings on the CCP aggravator
for Debbie Shanko's killing:

The Defendant told several wtnesses that he
was jealous of the tine his father gave to
Debbi e and Anthony Shanko. Debbie Shanko was
in her own hone, in her own bed, when the
Def endant went to the kitchen and took two
| arge kitchen knives. The Defendant by his
own admssion started to stab Anthony Shanko
when Anthony was asleep and stabbed him up to
eight tinmes with one of the large kitchen
kni ves. The Defendant by his own adm ssion
waited until his father left the house that
night before he commtted the nurder of
Ant hony  Shanko. The Defendant by his own
adm ssion says Anthony Shanko did not deserve
this, but he was mad that his father had sold
his autonmobile the day of the nurder because
t he Defendant had defaulted upon his agreenent
to nmake the autonobile payments. The evidence
has established that the Defendant's father
had a great deal of love for Anthony Shanko.
The Defendant felt that his father was not
there for himas a child when he was grow ng
up with his mother. The Defendant by his own
adm ssion stated that he had thought about
killing Anthony and Debbie Shanko, because he
thought that they would die immediately rather
than fight and cry and scream The evidence
does not support nor does the Defendant claim
that he had any noral or legal justification.
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The aggravating circunmstance was proved beyond
a reasonabl e doubt.

(R 288). The findings for Anthony's nurder are the sanme except for
the second sentence which refers to Anthony rather than Debbie. (g
300). Mahn clains that CCP applies to neither killing because he
killed Anthony ‘in a jealous rage while suffering depression and
hopel essness" (initial brief at 54) and that it “wag an inpulsive
killing conmmitted in an enotionally charged state.” (Initial brief
at 56). According to Mahn, Debbie's death was also “an inpulsive,
donestic homicide committed in anger, fueled by frustration and
j eal ousy. " (Initial brief at 58). On the other hand, Mhn also
argues that Debbie m ght not have been an intended victim and that
her death m ght have been a panic killing resulting from her
confronting and then struggling with Mbhn. The record, however,
supports the trial court's findings that each of these nurders was
cold, calculated, and fully premeditated with no pretense of noral
or legal justification.

M chael Mahn, the defendant's father, testified that Mhn had
been living with him Debbie, and Anthony off and on for about a
year. (T 695). \Wen Mahn was working, he lived with his friends,

but, when out of work, he lived at his father's house, and, on the

day of the murders, had been back for several days. (T 696).
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M chael Mahn purchased a car for the defendant with the
understanding that he would pay back his father for that car. (T
696- 97) . About a week before the nurders Mahn told his father that
he could not afford to repair the car or make paynents on it and
the day of the nurders, the car was cleaned up and taken to a wonman
who said she would buy the car from M chael. (T 696-99).

Cynthia Hurley, the sister of Mhn's girlfriend, testified

that Mahn told her he was nmad because his father would not give him
the nmoney he needed for the car and that he blanmed Debbie for this.
(T 734). Mahn told her that "maybe if he got rid of her, his dad
woul d go back to the way he used to be." (T 734). Cynt hi a
descri bed Mahn as "full of hatred." (T 734). On cross-examnation
she reiterated that Mahn said things mght be better “if he got rid
of her [Debbie]" (T 735) and stated that Mahn sounded serious. (g
736) .

Mchelle Quinette, Mahn's girlfriend, testified that Mhn was
j eal ous of Debbie and that he said he would get nore attention from
his father if Debbie were not around. (T 728-29). Mahn scared her

when he said these things. (T 729). On cross-exanination she

stated that Mahn made such statenents about Debbie numerous times.

(T 731).
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That Mahn was actually contenplating nurder is denonstrated by
Bernard Suko’s testinmony. Suko was at a party at a friend s house
when Mahn and a friend showed up. (T 740). \Wile talking and
j oking about things they could get away with (T 741), "out of the
blue" Mhn said that nurder would be the easiest crine. (T 742).

Before going to Florida, Mahn told a friend, David Butler,

that his father was strict (T 1506) and that he did not want to

follow his father's rules. (T 1505). After being arrested, Mahn
told Frank Everett, an Cklahoma Hi ghway Patrol man, that he was mad
at his father and killed the victinms to get even with his father.
(T 944). Wien he testified during the penalty phase, Mhn stated
that he liked Debbie "nore than | liked ny dad," that his father
“wag heaner to nme than he was to Anthony" (T 1577), and that he
planned to steal his father's Corvette. (T1592-93). In his first
vi deotaped interview Mahn called his father a ‘jerk"™ and stated:
“I don't like him" (T 1042). He also blaned his father for
taking away his car and stated: w1 was nad at my dad because |

don't think that he cares about ne." (T 1053) .
On the night of the nurders, Mhn's father left the house
between 9:30 and 9:45 p.m (T 699) . Mahn waited until the victins

were asleep and then put into effect his plan to get back at his

father. He took two knives from the kitchen (T 1584) and entered
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Ant hony's bedroom around 11:00 p.m (T 1060). Wien Debbie cane
into her son's room Mhn attacked her too. (T 1061). There was
blood all over the telephones in the living room and the naster
bedroom (T 512-13). The telephones in the house had been hit by
lightning or a power surge (T 705), and the only dependabl e
t el ephone was in Mahn's bedroom (T 713). The receiver from that
t el ephone, however, was down in the mattress of Mahn's sofa bed (T
513-14), thus rendering it inoperable.

Four elements nust be proved to establish the CCP aggravator:
the nurder nust be ‘cold," it nust be the product of a careful plan
or prearranged design, there nust be heightened prenmeditation, and
there nust be no pretense of noral or legal justification. Fennie

v State, 648 So. 2d 95 (Fla. 1994), cert. denied, 115 s. &. 1120,

130 L. Ed. 24 1083 (1995); Jackson v, State, 648 So. 2d 85 (Fla.

1994); Wiornos . State, 644 So. 2d 1000 (Fla. 1994), cert. denied,

115 g, &. 1705, 131 L. Ed. 2d 566 (1995); wlls v. State, 641 So.

2d 381 (Fla. 1994), cert. depied, 115 S. Q. 943, 130 L. Ed. 2d 887
(1995). Mahn makes no claim that his acts net the fourth
condition, and the facts of this case, as set out above and as
found by the trial court, establish the other elenments of CCP.
Mahn coldly and calmy planned these murders in order to get

revenge on his father as evidenced by the conplaints he voiced to
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numer ous peopl e. Mahn clains that he was in an enotional frenzy,
but the judge and jury were entitled to, and obviously did, reject
his self-serving statenents as contrary to the facts. Wornos;
walls. H's careful plan or prearranged design is also supported by
the facts and show that these nurders did not occur on the spur of
the moment. Mahn waited until the only other adult male left the
house, |eaving behind a wonman and child, and waited further until
they were asleep. He procured weapons with which to effect the

murders and disabled the only working telephone, which he

controlled. gee Qcchicone v. gtate, 570 So. 2d 902 (Fla. 1990),
cert. denied, 500 U S 938, 111 g, Ct. 2067, 114 1,, BEd. 24 471

(1991); Correll v. State, 523 So. 24 562 (Fla.), cert. denied, 488

UusS 871, 109 S. . 183, 102 1. Ed. 2d 152 (1988); Lightbourne V.
State, 438 So. 2d 380 (Fla. 1983), cert, denied, 465 U.S. 1051, 104
S. &. 1330, 79 L. Ed. 28 725 (1984). Mahn’g actions al so
exhibited the deliberate ruthlessness needed to show heightened
premeditation. Mahn stabbed the victins numerous tines, conpletely
di sabling them He had anple time to reflect on his actions and
their consequences. The victims' reactions may have surprised
Mahn, as shown by his statement that «1 didn't think they were
going to cry and scream” (T 1048). However, Mhn fully intended
to kill them as evidenced by his followup statement : ‘| thought
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they would just die real quick." (T 1048). The state proved the
el ements of CCP beyond a reasonabl e doubt.

Mahn's reliance on cases such as Maulden v, State, 617 So. 24

298 (Fla. 1993), Santos v, State, 591 So. 2d 160 (Fla. 1991),

Doualag v, State, 575SO 2d 165 (Fla. 1991), Garron v, State, 528
So. 2d 353 (Fla. 1988), and Wlson vy, State, 493 So. 24 1019 (Fla.

1986), is msplaced. In those cases, the defendants killed famly
menbers, wusually wives or girlfriends, wth whom they had ongoing
domestic disputes. Those cases are characterized by their facts
and/or by the presence of the statutory nmental nitigators or
extensive drug or alcohol use that negated the defendants'
formation of the requisite intent for CCP. As shown by the facts
of this case, Mihn's desire to punish his father, not any kind of
passi onate obsession, notivated himto commit these nurders, and he
fully intended to commt the nurders.

Contrary to Mahn's contentions, he did not kill the victims in
a fit of rage or because he panicked. Although fueled by jealousy,
Mahn coldly, calculatedly, and prenmeditatedly effected his plan to
gain revenge on his father by killing Debbie and Anthony and

stealing his father's Corvette. gee Arbelaez v. State, 626 So. 2d

169 (Fla. 1993), cert. denied, 114 S. C. 2123, 128 L, Ed. 2d 678

(1994); DeAnaelo v. State, 616 So. 2d 440 (Fla. 1993); Klokoc V.
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State, 589 So. 2d 219 (Fla. 1991); GCcchicone. That events did not

happen as he planned (i.e., the victims did not die quietly and
qui ckly, he could not steal the Corvette, and he was apprehended
and prosecuted rather than escaping) does not negate the CCP

aggravator. Asay v. State, 580 So. 2d 610 (Fla.), cerk. denied,

502 U.S. 895 112 §. . 265 116 L. Ed. 2d 218 (1991); gee also

Wickham v. State, 593 So. 2d 191 (Fla. 1991), cert. denied, 112 S.

Ct. 3003, 120 L. Ed. 24 878 (1992). | nstead, Mahn'’s actions showed
the coldness, planning, and heightened prenmeditation needed to
support finding CCP. When there is a legal basis for finding an
aggravator, this Court will not substitute its judgnment for that of
the trial court. Qcchicone. Therefore, this Court should affirm
the trial court's finding CCP in aggravation.
B. HAC
Mahn also clainms that the trial court erred in finding that

HAC had been established for both nurders. The court nmade the
followng findings as to Debbie Shanko's nurder:

The victim Debbie Shanko, was approxi mately

36 years old at the time she was nmurdered.

The Defendant waited until his father left the

house to sell the Defendant's car, and then

took two | arge knives out of the kitchen to

perfect this nurder. As he was in the process

of nurdering Anthony Shanko w th Anthony

Shanko fighting, «crying and screaming, the

not her of Anthony Shanko wal ked into Anthony's
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bedroomto find the Defendant nurdering her
son. The Defendant turned on the nother and
cut and stabbed her up to 40 tines. She
suffered nore than one fatal blow fromthe
Def endant's knife. Debbi e Shanko, from the
evidence, put up a fight for her life with her
bl ood covered over nost of the house. She had
cuts and stab marks over nost of her body.
She died in the hallway after trying to use
the telephones. Her blood was on the
t el ephone  sets, but the telephones were
i noperable. The telephone in the Defendant's
room was off the hook and did not have any
blood on the telephone. One could conclude
that the Defendant took his telephone off the
hook to prevent anyone from calling for help.

(R 289). In finding HAC applicable to Anthony Shanko’s murder

court

made the follow ng findings:

The victim Anthony Shanko, was 14 years old
at the time he was nurdered. The Def endant
took the two largest knives out of the Kkitchen
to perfect this nmurder. The knife used on
Ant hony ghanko was a serrated knife. The
Defendant cut a 2 ¥ = 4 % inch hole in the
chest of Anthony Shanko. Ant hony's lung was
damaged causing a sucking sound where he was
taking air fromthe outside instead of down
hi s nout h. The evidence established that he
lived for one to two hours after the stabbing.
The evidence established that he suffered
great pain prior to dying. Ant hony Shanko
tried to call for help, but was unable to
because the phone failed to work properly.
Anthony was trying to defend hinself because
some of the wounds were defensive wounds.
When the Defendant's father, Mchael Mhn,
returned home, Anthony told him that he was in
pain and he was suffering. Ant hony was
beggi ng the EMS personnel for help and telling
them that it hurt to talk. He told EMS that
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he did not think he was going to nmake it. In
addition to all the pain and suffering Anthony
had to endure, he also had to watch the
Def endant murder his nother, Debbie Shanko.
The pain and suffering of watching and know ng
the Defendant is stabbing his nother up to 40
times. Prior to Anthony Shanko dying, the
evidence is clear that he knew his nother was

dead, because Anthony told the Defendant's
father (M chael Mahn) when he returned hone
that *‘She's dead. Jason did it. Call 911."
He knew what happened to his nother but was
hel pl ess to offer her help because of his
wounds. Thi s aggravating circumstance was
proved beyond a reasonable doubt.
(R 301). The evidence supports these findings.

According to his second videotaped interview, Mahn entered
Anthony's room around 11:00 P-M and began stabbing the sleeping
boy. (T 1060). Ant hony's cries woke his nother, and she cane to
Anthony's room where Mahn began stabbing her too. (T 1061)
Carolyn Stephens, a senior crime scene investigator with the
Pensacol a Police Departnent, described her exanination of the crime
scene (T 509-65) and then narrated a videotape of the scene (T 582-
92), describing a house literally awash in the victinms' blood from
the living/dining room and kitchen area through the hallway and
into Anthony's bedroom and the master bedroom John Lazarchi ck,
the nedical examner, visited the scene the norning after the
murders and prior to performng autopsies on the bodies ‘to get a

[sic] nore understanding of what had transpired.” (T 810). Hi s

45




"nmost striking finding was just the anmount of bl ood which was
present throughout the house." (T 811).

The autopsy of Debbie Shanko revealed that she was five feet
four inches tall and weighed between 120 and 130 pounds. (T 817).
She had an extensive area of henorrhaging on the right side of her
skull (T 816), probably caused by blunt trauma (T 817), and had
been stabbed close to forty tines. (T 817). Some of the stab
wounds were superficial, sone were defensive (T 814-49), with at
| east four being fatal or potentially fatal. (T 822, 828-33, 848-
49) , As a cause of death, the nedical exam ner determned that she
bled to death. (T 849).

Anthony shanko had been five feet six inches tall and weighed
from110 to 120 pounds. (T 859). He had been stabbed six tinmes (T
849) and sustained several defensive wounds. (T 855-56). The
fatal wound was a four-inch wound to his right chest where the
knife went conpletely through his liver and tore a najor bl ood
vessel . (T 854-54, 859). Anthony was still alive when M chael
Mahn returned home (T 703-04), but died at the hospital before
surgery could be performed on him (T 495-97).

This Court has found HAC applicable to virtually all stabbing
deat hs. Mergk v. State, 664 So. 2d 939 (Fla. 1995); Alen v.

State, 662 So. 2d 323 (Fla. 1995); Barwick v. State, 660 So. 2d 685
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(Fla. 1995); Finney v. State, 660 So. 2d 674 (Fla. 1995); Johnson

v. State, 660 So. 2d 637 (Fla. 1995); Henry v. State, 649 So. 2d

1366 (Fla. 1994); Whitton V. State, 649 So. 2d 861 (Fla. 1994);

pittman v. State, 646 So. 2d 167 (Fla. 1994), cert. denied, 115 S.

Ct. 1982, 131 L. Ed. 2d 870 (1995); Garcia v. State, 644 So. 2d 59

(Fla. 1994), cert. depied, 115 S. Ct. 1799, 131 L. Ed. 2d 726
(1995); Rerrick v. State, 641 So. 2d 378 (Fla. 1994), cert. denied,
115 S. C. 943, 130 L. Ed. 2d 887 (1995); Atwater v. State, 626 So.

2d 1325 (Fla. 1993), cert. depied, 114 S. C. 1578, 128 L. Ed. 2d

221 (1994) , Mahn argues, however, that his "panicked nental state
at the time of the killing" of Debbie sShanke mtigated the
aggravating quality of her wounds. (Initial brief at 61). The

cases he cites to support this contention are distinguishable from

the instant case. In Amazon V. State, 487 So. 24 8 (Fla. 1986),

Mller v. State, 373 So. 24 882 (Fla. 1979); Burch v. State, 343

so. 2d 831 (Fla. 1977), and Jones v. State, 332 So. 2d 615 (Fla.

1976), the defendants presented much nore evidence showing their
mental inpairnent than Mhn did. For exanple, Mller and Burch
established both mental mtigators, and Jones established that he
had a paranoid psychosis. As denonstrated in issue |V, infra, the
trial court correctly found that the statutory nental mitigators

had not been proved and that Mahn's nental problens were worth
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little weight as nonstatutory mtigation. The other cases that
‘ Mahn relies on are also factually distinguishable. In Cheshire v.
State, 568 So. 2d 908 (Fla. 1990), Porter v. State, 564 So. 2d 1060

(Fla. 1990), cert. denied, 498 U S 1110, 111 S. C. 1024, 112 L.

BEd. 2d 1106 (1991), and Santos v. State, 591 So. 24 160 (Fla.

1991), this Court found HAC inapplicable to those domestic disputes
because the defendants killed their victims quickly in the heat of
passi on. The instant nurders, on the other hand, did not arise
from a domestic dispute, were prolonged, and were cold-blooded and
fully premeditated. ghere v. State, 579 So. 2d 97 (Fla. 1991), is
al so distinguishable because this Court found HAC not applicable

. where Shere’s victim died quickly with no evidence that the victim
experienced pain or prolonged suffering. The facts of Shere are
vastly different from those in this case.

Mahn al so argues that the trial court inproperly found HAC for
both nurders because he did not intend for his victins to suffer.
(Initial brief at 62, 63). That Mahn might not have intended that
his victins suffer does not nean that these nurders were not

unnecessarily torturous and, thus, not HAC Htchcock v. State,

578 So. 2d 685 (rFla. 1990), reversed on other grounds, 112 S. C.

3020, 120 L. Ed. 2d 892 (1992). Mahn’s argument ignores the fact
. that the HAC aggravator ‘pertains nore to the victims perception
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of the circunstances than to the perpetrator's," id. at 692, and
applies to the nature of the killing and the surrounding

circunstances. Gorby v. State, 630 So. 2d 544 (Fla. 1993), cert.

denied, 115 S. C. 99 (1994); Stano v. State, 460 So. 2d 890 (Fla.

1984), cert. denied, 471 U S 1111, 105 S. C. 2347, 85 L. Ed. 2d
863 (1985); Mason v. State, 438 So. 2d 374 (Fla. 1983), cert.
denjed, 465 U S. 1051, 104 S. C. 1330, 79 1, Ed. 24 725 (1984).
AS this Court has recognized: “In determ ning whether the
circumstance of heinous, atrocious or cruel applies, the mnd set
or nental anguish of the victimis an inportant factor." Rarvev v.
State, 529 So. 2d 1083, 1087 (Fla. 1988), cert. denied, 489 U. S.

1040, 109 S. C. 1175, 103 L. Ed. 2d 237 (1989); Phillips v. State,

476 So. 2d 194 (Fla. 1985). Thus, fear and enotional strain

preceding a victims death contribute to the heinous nature of that
death. See Wuornog v. State, 644 So. 24 1000 (Fla. 1994), Cert.

denied, 115 S. . 1708, 131 L. Ed. 2d 568 (1995); Sochor v. State,

619 So. 2d 285 (Fla.), cert. denied, 114 S. C. 538, 126 L. Ed. 2d

596 (1993); Preston v. State, 607 So. 24 404 (Fla. 1992), cert.

denied, 113 S. Ct. 1619, 123 L. Ed. 2d 178 (1993); Hitchcock;

Rivera v. State, 561 So. 2d 536 (Fla. 1990); Chandler v. State, 534

So. 2d 701 (Fla. 1988), cert. denied, 490 U.S. 1075, 109 s. ct.

2089, 104 L. Ed. 2d 652 (1989); Cooper v. State, 492 So, 24 1059
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(Fla. 1986), gert. denjed, 479 U S 1101, 107 s. ct. 1030, 94 L.

Ed. 2d 181 (1987); Garcia v. State, 492 So. 33 360 (Fla.), Cert.

denied, 479 US 1022, 107 S. C. 680, 93 L. Ed. 2d 730 (1986);

Adans v, State, 412 So. 2d 850 (Fla.), cert. denied, 459 U S. 882,

103 S. C. 182, 74 L. Ed. 2d 148 (1982).

The facts of this case prove that these murders were, indeed,
heinous, atrocious, or cruel. Debbie Shanke saw her son attacked
by a man who had been welcomed into her home and who then turned
and attacked her, chasing her around her home and stabbing her
nultiple times. Anthony, after being brutally attacked in his bed,
had to watch and listen to the attack on his nother. The victins
could not save thenselves, |et alone one another. The victins were
conscious throughout Mahn's attack on them  Their deaths were not
swift, merciful, or relatively painless. Instead, Mahn's brutal
attack caused prolonged suffering and a Iengthy contenplation and
anticipation by the victins of their inpending deaths. The record
fully supports the trial court's finding the HAC aggravator
applicable to each nurder, and the trial court's findings should be
af firmed.

€. PRIOR VIOLENT FELONY

As his third attack on the aggravators, Mihn argues that the

trial court erred in its findings regarding prior conviction of a
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violent felony. The court nmade the followng findings on this
aggravator as to Debbie Shanko's nurder:
The Defendant was convi cted of Robbery that

occurred in 1992. The Defendant was on bond
for the Robbery at the tinme of this double

First Degree Mirder. The Defendant was

convicted of the nurder of Anthony Shanko.

Roth of these felonies involve the use or

threat of violence to another person. This

aggravating circunstance was proven beyond a

reasonabl e doubt.
(R 287-88) , The court made the sanme findings for Anthony's murder,
with his mother's murder substituted for his. (R 299-300). Mahn
argues that the court erred in relying on his robbery conviction
because that robbery "did not involve his coming in contact wth
the victim or his conmssion of a violent act on another.”
(Initial brief at 66)., There is no nerit to this contention.

At the penalty phase the state introduced a certified copy of
Mahn's judgment of conviction of robbery. (T 1317-18).  John
Al lbritton, Muhn's attorney for the robbery charge, testified about
the circumstances of that crine: wmahn’s involvement was that of
the driver of the automobile. A nurse at Sacred Heart Hospital's
purse was taken. And a friend of Jason's left the autonobile, took
the purse fromthe lady and ran. |t appears the lady was knocked
to the ground." (T 1363). On cross-exanmination Al lbritton

admtted that Mahn testified that he was not involved in the
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robbery, but that the jury disregarded that testinony and convicted
Mahn. (T 1364-65). Allbritton also testified that, when Mhn was
arrested in Mssissippi, he stated that he and his friend planned
the robbery (T 1365-66), that they planned ‘to knock sonebody in
the head and take a11 of their noney" (T 1366, 1371), and that
their sole purpose in going to the hospital was to rob soneone. (T
1367).
“Robbery” is defined as

t he taking of noney or other property which

may be the subject of larceny from the person

or custody of another, with intent to either

permanently or tenporarily deprive the person

or the owner of the noney or other property

when in the course of the taking there is the

use of force, violence, assault, or putting in

fear.
§ 812.13(1), Fla.Stat. (1995). The pertinent aggravator is: “The
def endant was previously convicted of another capital felony or of
a felony involving the use or threat of violence to the person.'
§ 921.141(5) (b), Fla,Stat. (1995). As this Court has stated,
"robbery is as a matter of law a felony involving the use or threat
of violence." gimmops v. State, 419 So. 24 316, 319 (Fla. 1982).
Robbery, therefore, can be used to aggravate a nurder

The trial court properly relied on Mahn's prior robbery

conviction in aggravation. Even though Mahn m ght not have knocked
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the victim down, he participated fully in the robbery. He helped
his friend plan the robbery, drove him to where the robbery could
be acconplished, and knew that violence would be used to acconplish
the robbery. Thus, Mahn intended that a violent c¢rinme be
conmitted, and there is no nerit to this claim

Even if there were error in the court's reliance on the
robbery conviction, no relief is warranted. Contenporaneous crimes
conmtted against separate victims can be used to prove the prior

violent felony aggravator. Windom v. State, 656 So. 2d 432 (Fla.

1995); Zeigler v. State, 580 So. 2d 127 (Fla.), c¢ert. denied. 502
U.S. 946, 112 g, Ct. 390, 116 L. Ed. 2d 340 (1991); Correl]l v.

State, 523 So. 2d 562 (Fla.), cert. denied, 488 U S 871, 109 S

Ct. 183, 102 L. Ed. 2d 152 (1988). As the trial court found, each
of these nmurders aggravated the other. Any error in relying on the
robbery conviction, therefore, was harnless because the separate

nurders support finding the prior violent felony aggravator. The
court's findings should be affirmed, and this issue should be

deni ed.
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ISC0UE IV

WHETHER THE TRI AL COURT PROPERLY
CONSI DERED THE M TI GATI NG EVI DENCE.

Mahn argues that the trial court inproperly refused to find
several nmtigators and failed to give syfficient weight to the
mtigators it did find. There is no nerit to this claim

Mahn presented nunerous wtnesses at the penalty phase and
argued that numerous mtigators applied to his commtting these
mur ders. (T 1679-87). H s sentencing nmenorandum listed five
statutory mtigators (no significant crimnal history, both mental
mtigators, extreme duress, and age) and seven nonstatutory
mtigators (famly backgr ound, remorse, pot enti al for
rehabilitation, alcohol\drug use, nental problems, abuse, and
voluntary confession) that would be argued for the j udge' s
consi derati on. (R 235) . The trial court considered each of the
proposed mtigators in the sentencing orders (R 290-94; 302-05)
and, based on the evidence presented in the case, found that none
of the statutory mtigators existed. (R 290-92; 302-03). As to
the proposed nonstatutory mtigators, the court held that Mhn's
al cohol and drug use did not constitute a mtigator because there
was no evidence Mahn was under the influence of al cohol and/or

drugs when he conmtted these nurders. (R 293; 305). The court
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found that the other proposed nonstatutory mtigators had been
established and “o@’:‘m» “substantial™ weight to Mahn's family
background and abuse and "little" weight to the others. (R 292-94;
304-05)

Now, Mahn conplains about the trial court's treatment of the
statutory mental mtigators and Mahn's age, his nental problenms as
nonstatutory mtigation, and his alcohol and drug use. Contrary to
the current contentions, the trial court properly considered all of

the evidence, and Mahn has denonstrated no reversible error.
This Court set out the manner in which trial courts should

address proposed mitigating evidence in Roaers v, State, 511 So. 2d

526 (Fla. 1987), cert. denied, 484 U S. 1020, 108 S. C. 733, 98 L.

Ed. 2d 681 (1988). According to Rogerg, a trial court nust
"consider whether the facts alleged in mtigation are supported by
the evidence[,]. , . nust deternmne whether the established facts
are of a kind capable of mitigating the defendant's punishmentl[,
and]l . . . nust determne whether they are of sufficient weight to

counterbal ance the aggravating factors." 14, at 534. \Wiether the

greater weight of the evidence establishes a proposed mtigator "is

a question of fact." Campbell v. State, 571 So. 2d 415, 419 n.5

(Fla., 1990); Lucas v. State, 613 So. 2d 408 (Fla. 1992), gert.

denied, 114 S. C. 136, 126 I, Ed. 24 99 (1993). A trial court has
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broad discretion in determning whether mtigators apply, and the
decision on whether the facts establish any particular mtigator
lies with the trial court and wll not be reversed because this
Court or an appellant reaches a contrary conclusion. Foster v

State, 654 So. 24 111 (Fla. 1995); Pietri v. State, 644 So. 2d 1347

(Fla. 1994), gcert. denied, 132 L. Ed. 2d 836 (1995); Watt V.
State, 641 So. 2d 355 (Fla. 1994), cert. denied, 115 S C. 1372,

131 L. Ed. 2d 227 (1995); Arbelaez v. State. 626 So. 2d 169 (Fla.

1993), cert. denjed, 114 g, Q. 2123, 128 L. Ed. 2d 678 (1994),;

Preston v, State, 607 So. 2d 604 (Fla. 1992), cert., denied, 113 S
Ct. 1619, 123 L. Ed. 2d 178 (1993); gireci v. State. 587 So. 2d 450

(Fla. 1991), cert. denied, 112 s. ct. 1500, 117 L. Ed. 2d 639
(1992) , A trial court's finding that the facts do not establish a
mtigator "will be presuned correct and upheld on reviewif

supported by ‘sufficient conpetent evidence in the record.™’

Canpbell, 571 So. 2d at 419 n.5 (quoting Brown v, Wainwright, 392
so. 2d 1327, 1331 (Fla. 1991)); Duncan v, State, 619 So. 2d 279

(Fla.), cert. denjed, 114 S. ct. 453, 126 L. Ed. 24 385 (1993);

Lucas; Johnson v, State, 608 So. 2d 4 (Fla. 1992), cert. denied,

113 s, &. 2366, '124 1. Ed. 24 273 (1993); Ponticelli v. State,
593 So. 2d 483 (Fla. 1991), aff’'d_00 yemand, 618 So. 2d 154 (Fla.),

cert. denied, 114 S. C. 352 (1993). Resolving conflicts in the
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evidence is the trial court's duty, and its decision is final if

supported by conpetent substantial evidence. Parker v, State, 641

So. 2d 369 (Fla. 1994), cert. denied, 115 S. C. 944, 130 L. Ed. 2d

888 (1995); Lucas; Johnson; Pireci; Guneby v. State, 574 So. 2d

1085 (Fla.), gert. denied, 112 S. C. 136, 116 L. Ed. 2d 103
(1991) ., Moreover, "the relative weight given each mtigating
factor is within the province of the sentencing court." Campbell,
571 so. 2d at 420; Windom V. State, 656 So. 2d 432 (Fla. 1995);

Foster. Jones v. State, 648 So. 2d 669 (Fla. 1994), cert. deni ed,

132 L. Ed. 2d 836 (1995); Ellis v. State 622 So. 2d 991 (Fla.

1993); Mann v. State, 603 So. 2d 1141 (Fla. 1992); Swafford v.

State, 533 So. 2d 270 (Fla. 1988), cert. denied. 489 U S. 1100, 109
S. Ct. 1578, 103 L. Ed. 24 944 (1989).

Applying these standards to the instant case, it is obvious
that the trial court considered the mtigating evidence in a proper
manner. The trial court made identical findings on the mtigators
for each of the victins. As to the first nental nitigator,
committed while under the influence of extrene nental or enotional
di sturbance, the court found:

Al'l the doctors that testified in this case
found no psychosis in this Defendant. Dr.
Thomas testified that the Defendant was
faking. Dr. Binghamtestified that he was
exaggerating. Dr. Larson testified that the
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Def endant was faking and mal i ngeri ng. Al
doctors that exam ned the Defendant said he
. was exaggerating the  synptoms. This
mtigating circunstance does not exist.
(R 291; 302). The court nmde the following findings regarding the
second nental mtigator (whether the capacity to appreciate the
crimnality of his conduct or to conform his conduct to the
requirements of law was substantially inpaired):
The doctors that testified in this case
indicated that the Defendant had the ability
to appreciate the crimnality of his conduct
and conform his conduct to the requirement of
law, but he was unwilling to do so. This
mtigating circunstance does not exist.
(R 291-92; 303). Contrary to Mahn's current contention, the trial
. court's findings regarding, and rejection of, the nental mtigators
are consistent with the experts' testinmony and are supported by the
record.

Mahn called two nental health professionals at the penalty
phase. Charles Thomas, a clinical psychologist who was appointed
to exam ne Mahn as to his competency to stand trial (T 1375; R 29),
testified that Mhn "knew what he was doing at the tinme of the
offense and that he knew it was wong." (T 1376). Based on Mahn's

long history of behavioral problens, i.e., stealing, assaults,

fighting, Thomas diagnosed him as having an antisocial personality.
. (T 1376-77). Wien asked (T 1381-82), Thomas could not say what
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I mpact Mahn's antisocial personality had on his ability to conform
his conduct to the requirenents of the law (T 1383), but reiterated
that Mahn knew what crimnal behavior was. (T 1382). On cross-
exam nation Thomas testified that he could not say that Mahn's
background was a contributing factor to his nurdering the victins.
(T 1390) . Thomas also testified that Mhn was malingering and
"grossly exaggerating his psychological synptons.” (T 1391). Wen
asked about Mhn's ability to conform his conduct to the
requi rements of the law, Thomas responded ‘He does not do it," gyen
t hough Mahn knew his conduct was w ong. (T 1393). Thonas
testified that Mihn's lack of a psychotic state, his notives for
the killings, and his detailed descriptions of his actions the
night of the murders convinced him that Mahn knew what he was doing
and that he knew right from w ong. (T 1395-96). On redirect
exam nation Thomas stated that Mahn had some synptons of a nental
di sorder even though he was "grossly exaggerating" those synptons.
(T 1397). Thomas agreed with the prosecutor that Mahn's not
abiding by the law was a conscious act that he knew was wong, yet
he still did it. (T 1399). Finally, Thomas testified that Mhn
had no synptons of paranoia (T 1399) or schizophrenia. (T 1400).

John Bingham a licensed nental health counselor, also

testified on Mahn's behalf.  The court allowed Bingham to testify,
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but refused to accept him as an expert in substance abuse. (T
1511).  Bingham testified that Mahn's "personality and behavior is
consistent with an individual that has abused multiple drugs" (T
1515), but he offered no testimony that Mbhn had used drugs the
ni ght of the nmurders or that drug use caused these nurders. On
cross-examnation  Bingham testified that Mahn exaggerated his
synptons (T 1516) and, specifically, that he could not say that the
murders were due to drug use or any nental problens. (T 1518)
Furthermore, nothing |ed Binghamto believe that Mahn was under the
i nfluence of alcohol or drugs when he killed the victim (T 1523),
and he could not say how LSD, cocaine, or nmarijuana would affect
Mahn. (T 1523-24).

The state presented James Larson, a clinical psychol ogist, as
a rebuttal witness. Larson exam ned Mahn prior to trial in
reference to Mihn's conpetency to stand trial and his notice of
insanity. (T 1623-24) , Larson found no formal thought disorder (T
1625), found that Mahn was in contact with reality (T 1625-26), and
that he was nalingering (T 1627), which "has to do with an
individual who is trying to either greatly exaggerate his synptons
or conpletely make up a nental disorder." (T 1626). Lar son
testified that Mahn denied using drugs or alcohol the day of the

murders and al so denied being under the influence of hallucinations
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or delusions during the nurders. (T 1628). Larson found that Mahn

coul d answer questions in arelevant and appropriate manner when he

chose to do so (T 1630) and that he had no nental disease,

infirmty, or defect. (T 1631). |In Larson's opinion Mhn engaged
in antisocial behavior, “a personality disorder that is used -
designed for crimnal behavior." (T 1631).

Contrary to Mhn's contention, the record supports the trial
court's findings. The experts did not testify that the statutory
mental mtigators applied, and Mahn has shown no error in the trial

court's refusal to find those mtigators. Jones v. State, 652 So.

2d 346 (Fla. 1995); Foster: Pittman v. State, 646 So. 24 167 (Fla.

1994), cert. depied, 115 S. Ct. 1982, 131 L. Ed. 24 870 (1995);

Duncan v, State, 619 So. 2d 279 (Fla.), cert. denied. 114 s. C.

453, 126 L. Ed. 2d 385 (1993); Preston; Bruno v. State, 574 So. 2d

76 (Fla.), cert. denied. 502 U. S 834, 112 S. . 112, 116 L. Ed.

2d 81 (1991).
The trial court considered Mahn's nmental problens as non-

statutory mtigation and nmade the follow ng findings:

#5. The Defendant has nental problens as
testified by the doctors. They say he has a
personal ity defect. Al | agree that he
understands the difference between right and
wong and will not conformto society's rules.
The doctors say he has the ability to conform
but not the desire or the willingness to do
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S0. The court finds that this mtigating

circunstance was proven, but gives it little

weight in the weighing process.
(R 293; 305). Contrary to Mahn's argument, the trial court did not
rely “on a msstatenent of the testinony and conclusions of the
experts." (Initial brief at 72). Instead, as set out above, the
record supports the trial court's findings, Mahn's real conpl aint
is that the court should have given nmore weight to this
nonstatutory mitigation. As set out earlier, however, the weight
to be given amtigator is left to the trial court's discretion.
Mahn has denonstrated no abuse of discretion, and no relief is
warranted on this issue.

In rejecting Mahn's age as a statutory mtigator, the court

f ound:

The doubl e  nurder took place on the

Defendant's  20th birthday. None of the
doctors that testified said that the Defendant
was retarded. The Defendant had recently
received his GED. The Defendant knew the
di fference between right and wong. The
Def endant's age at the tinme of the crine is
not a mtigating factor.

(R 292; 303). Mahn acknow edges that he was not a mnor when he
conmtted these nmurders and that ‘the trial court was not legally
bound to find this circunmstance.” (Initial brief at 73) , He

argues, however, that the court should have found his age to be a
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mtigator due to his lack of maturity.® There is no merit to this

argument .
"Mtigating circunstances nust, in sone way, aneliorate the
enormity of the defendant's quilt.” Eytzy v. State 458 So. 2d

755, 759 (Fla.), cert. denied, 471 U S. 1045, 105 s, C. 2062, 85

L. Ed. 2d 366 (1985). As this Court has recognized, "age is sinply

a fact, every murderer has one." Echolg v. State, 484 So. 2d 568,

575 (Fla. 1985), cert. denied, 479 U S 871, 107 S. C.241, 93 L.

Ed. 2d 166 (1986); Mungin v. State, 21 Fla. L, Wekly S66 (Fla.
Feb. 8, 1996). One's age standing al one, however, does not

constitute a mtigator unless one is a mnor. see Ellis v. State,

622 So. 24 991 (rla. 1993). Instead, if one is not a mnor,
“[tlhere IS no per se rule which pinpoints a particular age as an
automatic factor in mtigation. The propriety of a finding with
respect to this circunstance depends upon the evidence adduced at

trial and at the sentencing hearing." Peek v. State, 395 So. 2d

492, 498 (Fla. 1980), cert. depied. 451 U S 964, 101 S. C. 2036,
68 L. Ed. 2d 342 (1981). The record supports the trial court's

rejection of Mahn’s age as a statutory mtigator because the proof

adduced at trial did not link his age to anything else that would

$ Mahn did not ask the court to consider his age as a
nonstatutory mtigator. Lucas v, State, 568 So. 2d 18 (Fla. 1990).
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mtigate these crimes. Merck v. State, 664 So. 2d 939, 942 (Fla.
1995) (‘the trial court may find or decline to find age as a
mtigating factor in respect to a defendant who is 19"); Cooper V.

State, 492 So. 2d 1059 (Fla. 1986) (trial court did not err in
refusing to find defendant's age of eighteen years to be a
mtigator), cert. denied, 479 U.S. 1101, 107 s. ct. 1330, 94 L. Ed.

2d 181 (1987); Garcia V. State, 492 So. 24 360, 367 (Fla.) (‘The
fact that a nurderer is twenty years of age, without nore, is not
significant, and the trial court did not err in not finding it as

mtigating"), cert. denied, 479 US. 1022, 107 S. C. 680, 93 L.

Ed. 2d 730 (1986); Peek, 395 So, 2d at 498 (record supported trial
court s rejection of defendant's age, nineteen years, as a
mtigator). Mahn has denonstrated no error in the trial court's
findings, and this claim should be rejected.

As his final conplaint about the trial court's treatnment of
the mtigating evidence, Mhn argues that the court should have
found his alcohol and drug use to be a nonstatutory mtigator. The
court rejected this proposed mtigator, finding as follows:

#4. The Defendant began drinking alcohol at a
very young age and would get drunk and fight
and cause trouble most of his life. The
Def endant has used all sorts of illegal drugs
in the past, but the evidence in this case is

clear that the Defendant was not under the
i nfl uence of drugs or alcohol when he
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commtted this double First Degree Mirder. He
said he wasn't and there is no evidence to
suggest such. The Court gives this no weight
in the weighing process.

(R 291; 305). The record supports this finding.

Wen arrested, Mahn nade a gratuitous statenent to an Okl ahoma
police officer that he had taken LSD and shot up cocaine prior to
t he nurders. (T 1002-03). Mahn also told another police officer
that the last tinme he used any drugs was three days before the
mur der s, (T 1086). Mhn did not mention any drug or alcohol use
in his videotaped interviews (T 1040-82) and specifically denied
using drugs or alcohol on the day of the nurders when interviewed
by Dr. Larson. (T 1628). Even John Bingham Mahn's expert, could
not say that the nurders were caused by any drug use. (T 1518).
Stephen Cone and David Butler, friends of Mihn from Texas,
testified that Mihn used drugs while in Texas (r 1459; 1492-93),
but Mahn told each of them that he stopped using drugs before going
to Florida (T 1472, 1501). Eddie Peterson, a friend of Mahn's in
Florida, testified that he saw Mahn drink al cohol, but that he
never saw Mahn use drugs. (T 1481).

When it contributes to a crine, a defendant's al cohol and drug

abuse wmy constitute mtigation. gee Johnson; Ross, 474

So. 2d 1170 (rla. 1985). The evidence, however, mnust show that the
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al cohol and/or drug use influenced or caused the defendant to
commt nurder. Mungin; Duncan; Johnson. As this Court has held:
"A trial court does not err in rejecting this mtigating
circunstance [al cohol and drug use] when it is inconsistent wth
testinony presented and in light of the fact that the defendant was
able to give a detailed account of the crinme." Cooser, 492 So. 2d
at 1062, Based on the evidence, the trial court properly rejected
Mahn’s drug and al cohol use as a nonstatutory mtigator. Because
it is supported by the record, the trial court's finding nust be
upheld.  Mahn conplains that the court gave this item “no weight,"
but recognizes that such vig a finding that the nitigating factor
does not exist." (Initial brief at 76).

Mahn has shown no error in the trial court's consideration of
the proposed nitigators, and that court's findings should be
affirmed. Even if this Court were to find some error in the trial
court's findings, such error would be harniess. Gven the strength
and nunber of the aggravators and the circunstances of the terrible
crimes Mahn conmitted, the mtigation is negligible, and there is

no likelihood of a different sentence. Barwick v. State, 660 So.

2d 685 (Fla. 1995); pietri v, State 644 So. 2d 1347 (Fla. 1994),

cert. denied, 132 L.E.2d 836 (1995); Wiornos v. gtate, 644 So. 24

1000 (Fla. 1994), cert. denied, 115 S. C. 1705, 131 L. Ed. 2d 566

66



(1995); Armgtrong v. State, 642 So. 2d 730 (Fla. 1994), cert.
. denied, 115 S. C. 1799, 131 L. Ed. 2d 726 (1995); Peterka v.

State, 640 So. 2d 59 (Fla. 1994), cert. denied, 115 s. ct. 940, 130

L. Ed. 2d 884 (1995).

ISSUE v

VWHETHER THE TRI AL COURT PROPERLY
OVERRCDE THE JURY'S RECOMMENDED LI FE
SENTENCE FOR THE MJRDER OF DEBBI E
SHANKO.

Mahn argues that the trial court should not have overruled the
jury's recomendation and sentenced him to death for Debbie
Shanko's homicide. There is no merit to this argument.

. The jury recomended that Mahn be sentenced to death for
killing Anthony, but recommended life inprisonment for Debbie's
mur der . (R 128; T 1701). The trial court, however, overrode the
jury's recomrendati on and sentenced Mahn to death on both counts of

first-degree nurder. The court's findings contain the follow ng

statenent regarding the override:

The Court has very carefully considered
and wei ghed the Aggravating and Mtigating
circunstances found to exist in this case,
being ever mndful that human life is at stake
in the balance. The Court finds that the
jury's recommendation of a life sentence could
have been based only on mnor, non-statutory
mtigating circunmstances or synpathy and was

. whol Iy wi thout reason. In this case the
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evidence of mtigation is mnuscule in
conparison with the enormty of the crine
conmitted.

In this case the sentence of death is so
clear ~and convincing that wvirtually no
reasonable person could differ, and a jury
override in light of the standard pronounced
in Tedder v. State, 322 So.2nd, 908 (Fla.
1975) would be warranted. Bolender v. State
422 So.2nd, 833, 837 (Fla. 1982). See al so

Zeigler v. State, 16 FLW S, 257, 258 (April
19, 1991) ,

(R 294) .

Mahn sets out all of the proposed mtigating evidence that he
presented to the jury and judge and concludes that the jury's
recommendation of [life inprisonnent could reasonably have been
based on the mtigating circunstances present in this case.
(Initial brief at 79). As denonstrated in issue |V, gsupra, the
trial court did not err in its consideration of this evidence.
Just as the mtigating evidence did not outweigh the aggravators
regarding Anthony's death, that same evidence did not outweigh the
sane aggravators as to Debbie's death.'

Mahn's argument ignores the fact that an "override is not

i mproper sinply because a defendant can point to sone evidence

7 The propriety of the override is only enphasized by c¢ross-
appeal issues Il and 1V, infra, which show that the court should
have found two nore aggravators in regard to Debbie Shanko’s
mur der .

68




established in mtigation." Zeigler v. State, 580 So. 24 127, 131

(Fla.), cert. denied, 502 U S 946, 112 S. C. 390, 116 L. Ed. 2d

340 (1991). He also ignores the fact that this Court has affirmed

overrides in nunerous cases where the defendants killed nore than

one person. Garcia v. State, 644 So. 2d 59 (Fla. 1994); Wl liams

V. State, 622 So. 2d 456 (Fla.), cert. denied, 114 g, C. 570, 126

L. Ed. 2d 570 (1993); Robipgon V. State, 610 So. 29 1288 (Fla.

1992), cert. denied, 114 s, . 1205, 127 L. Ed. 2d 553 (1994);

Coleman v, State, 610 So. 2d 1283 (Fla. 1992), cert. denied, 114 g,
ct. 321, 126 L. Ed. 2d 267 (1993); Zeigler; Porter v. State, 429

so. 2d 293 (Fla.), cert. denied, 464 US. 865 104 S. C. 202, 78

L. Ed. 2d 176 (1983). @arcig, in fact, is directly on point wth
this case. Garcia broke into the home of two elderly sisters and
killed both of them  The jury reconmended death on one count and
l'ife inprisonment on the other. Finding the same aggravators
applicable to each nmurder, the trial court overrode the life
reconmendation and inposed two death sentences. This Court held
that the trial court properly considered the mtigating evidence
and correctly found that the aggravators were supported by the
record. The Court affirmed both death sentences because there were
no differences between the nurders that justified tpe jury's

differentiating between them finding "that under the C;iyoyumstances

69




of this case no reasonable person could differ as to the
. appropriateness of the death penalty for the nurder of" the second
sister. 644 So. 24 at 64.

The sanme result should be reached in this case. The trial
judge found that three aggravators (prior conviction of violent
felony, HAC, and CCP) had been established for each nurder. The
court also nmade the sanme findings for each nurder as to which
proposed mitigatorsdi d and di d not apply. As shown in issues |II
and IV, _supra, the trial court's findings were proper and supported
by the evidence. The trial court correctly applied the test from

Tedder v. State, 322 So. 2d 908 (Fla. 1975), and did not err in

. concluding that reasonable people could not differ regarding the
propriety of the death sentence for Debbie's nurder. Mahn has
presented nothing showing that the facts of this case are so clear
and convincing that no reasonable person could differ as to the
appropriateness of the override.

The cases that Mhn cites to support his argunent are

factual Iy distinguishable. In Amazon v. State, 487 So. 2d 8 (Fla.
1986), this Court found that the mtigating evidence Amazon
presented supported the jury's recommendation of |ife inprisonnent.
Amazon's evidence, however, exceeds Mbhn's both in quantity and

. quality. Moreover, contrary to Mahn's contention, and as discussed
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in issue Ill, supra, these were not "domestic" nurders. Therefore,

. cases such as Douglas v. State, 575 So. 24 165 (Fla. 1991), Fead V.
State, 515 So. 2d 176 (Fla. 1987), Irizzarv v. State, 496 So. 2d
822 (Fla. 1986), rz v. State, 439 So. 2d 1372 (Fla. 1983),
Phippen v. State, 389 So. 2d 991 (Fla. 1979), iwel

323 So. 2d 557 (Fla. 1976), and Tedder are inapposite and do not
support Mahn's argunent.

Nunerous  aggravators apply to these nurders, and, in
conparison with the enormity of these crines, the nitigators are
i nconsequenti al , No reasonable basis exists for the jury's

recomrendation of |life inprisonment, and the override should be

. affirmed.

1SSUE VI

VHETHER MAHN S DEATH SENTENCES ARE
PROPORTI ONATE.

Mahn argues that his death sentences are disproportionate.
There is no merit to this issue.

Mahn adopts the argunents he presented in issue V that the
trial court should not have overridden the jury's recomendation of

life inprisonment for the nurder of Debbie Shanko. As the state
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demonstrated, however, that reconmmendation was unreasonable, and
the trial court correctly inposed two death sentences.
In its proportionality review this Court nust °‘consider the

totality of circunstances in a case" and ‘conpare it wth other

capital cases." Porter v. State, 564 So. 2d 1060, 1064 (Fla.
1990), cert. denied, 498 U S 1110, 111 S. . 1024, 112 L. Ed. 24
1106 (1991). To perform this review, the Court is "required to
weigh the nature and quality" of the aggravators and mitigators in
conparison with other cases. Kramer v. State, 619 So. 2d 274, 277
(Fla. 1993). Wth these precepts in mnd it is obvious that the
cases Mahn relies on do not support his argunment that his death
sentences are disproportionate.

Yet again, Mhn claims that these nurders were "donestic."
Donestic nurders, however, unifornmy involve |ongstanding, heated,
ongoing intra-famly disputes where defendants kill their wives,
girlfriends, children, or other famly nenbers. Here, on the other
hand, Mahn had not known the victims for nuch nore than a year and
shared his father's home with them only sporadically. Mhn had no
ongoing or longstanding dispute with the victins. I nstead, he
killed them to get revenge on his father, the real object of his

hatred.
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Thus, the cases Mahn relies on, all of them domestic, are
readily distinguishable from this case on their basic facts. The
quality and quantity of the aggravators and mtigators in the cited
cases also distinguish them For instance, Farinas V. State, 569

so. 2d 425 (Fl a. 1990), state, 561 So. 2d 560 (Fla.

1990), and Wlson v. State, 493 So. 2d 1019 (Fla. 1986), all had

[

two aggravators. This Court, however, found the death sentences
di sproportionate because the nmurders resulted from heated domestic
confrontations. In contrast the instant case has nunerous
aggravators and little in mtigation, and the nurders resulted from
Mahn’s cold, calculated, and fully prenmeditated plan of revenge.
The other cases Mhn cites are all single-aggravator cases,

i.e., Chakv vy, State, 651 So. 2d 1169 (Fla. 1995): Wite v. State,

616 so. 2d 21 (Fla. 1993); Kl okoc v. State, 589 So. 24 219 (Fla.

1991); Pennv. Stat& 574 So. 2d 1079 (Fla. 1991); Ress v. State,
474 so. 2d 1170 (Fla. 1985); Rlair v. State, 406 So. 24 1103 (Fla.
1981). Besides having little in aggravation, these cases contain
considerable mtigation, especially nmental mitigation. E.g.,

m te; Klokoc; Penn. Here, on the other hand, the mtigation is

i nconsequenti al . Moreover, the aggravators are substantial and
include both HAC and CCP, two of the strongest aggravators. See

Fitzgerald v. State, 527 So. 2d 809 (Fla. 1988).
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Instead of the cases Mahn relies on, other cases provide nore

appropriate comparisons to the instant case. Both @garcia v. State,
644 So. 2d 59 (Fla. 1994), and Porter v. State, 429 So. 2d 293

(Fla.), cert. denied, 464 US. 865 104 g. Ct. 202, 78 L. Ed. 24

176 (1983), are double nurder cases where this Court affirmed jury
overri des. The aggravators and mtigators in these cases are
conparable to the aggravators and mtigators jn this case and
denmonstrate that the death sentences here are appropriate. In
addition to Garcia and Porter there are nunerous other multiple-
murder cases containing aggravators conparable to those in this
case and simlar mtigation (some with nmuch nmore mtigation than
Mahn) where this Court found that the trial courts correctly
considered the mtigating evidence and then properly weighed the

aggravators and mtigators: Wndom v. State, 656 So. 2d 432 (Fla.

1995); Jopnes v, State, 652 So. 24 346 (Fla. 1995); ittman V.
State, 646 So. 2d 167 (Fla. 1994), cert. denied,115 g§. O. 1982,

131 L. Ed. 2d 870 (1995); Stein wv. State, 632 So. 2d 1361 (Fla.),

cert. denied, 115 S. . 111, 130 L. Ed. 2d 58 (1994); Asay V.

State, 580 So. 24 610 (Fla.), cert. denied, 502 U. S. 895, 112 S

ct. 265 116 L. Ed. 2d 218 (1991); Chandler v. 8State, 534 So. 2d

701 (Fla. 1988), cert. denied. 490 U S 1075, 109 S. C. 2089, 104

L. BEd. 24 652 (1989); cCorrell v. State, 523 So. 24 562 (Fla.),
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cert, denied, 458 U. S. 871, 109 S. (. 183, 102 L. Ed. 2d 152

(1988); Huff v. State, 495 So. 24 145 (Fla. 1986); Hooper v. State,

476 So. 2d 1253 (Fla. 1985), cert. denied. 475 U S. 1098, 106 S.
ct. 1501, 89 L. Ed. 2d 901 (1986); Rutledge v, State, 374 So. 2d
975 (Fla. 1979), cert. denied, 446 U S. 913, 100 s. Ct. 1844, 64 L.
Ed. 2d 267 (1980).

When the instant case is set beside truly conparable cases, it
is obvious that these murders are anong the nobst aggravated and
| east mtigated. Mahn's death sentences are proportionate and
shoul d be affirned. Even if this Court decides that the trial
court should not have overridden the jury's recommendati on and
sentenced Mahn to death for Debbie's nurder, the death sentence for

Anthony's nurder should be affirmed. MWalls v. State, 641 So. 2d

381 (Fla. 1994), cert. denied, 115 S. ct. 943, 130 L. Ed. 2d 887

(1995); Qcchicone v. State, 570 So. 24 902 (Fla. 1990), cert.

denied. 500 U.S. 938 111 S. C. 2067, 114 L. Ed. 2d 471 (1991);

Turner v. State, 530 So. 2d 45 (rFla. 1987), cert. denied, 489 U S.

1040, 109 s. ct. 1175, 103 L. Ed. 2d 237 (1989).
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LSSUE VI
WHETHER THE TRI AL COURT ERRED IN
G VING THE STANDARD JURY | NSTRUCTI ON
ON THE CCP AGGRAVATOR.

Mahn argues that the trial court erred in giving the then-
standard instruction on the CCP aggravator. This issue has not
been preserved for appeal, and no reversible error has been
denonstrat ed.

Mahn filed a pretrial motion attacking, in shotgun fashion,
the constitutionality of Florida's death penalty statute. (R 83-
91) . One of those boilerplate clains argued that the CCP
aggravator is unconstitutional. (R 88-89). At the penalty-phase
charge conference defense counsel objected to instructing on that
aggravator Dbecause the facts did not support it. (T 1296-97).
Mahn also did not propose an alternative CCP instruction.

To preserve this claim a specific objection to the wording of

the CCP instruction nust be made at trial. Ganble v. State, 659

so. 2d 242 (Fla. 1995); Thonpson v. State, 648 So. 2d 692 (Fla.

19941, «cert. denied, 132 L. Ed. 2d 286 (1995); Jackson V. State,
648 so. 2d 85 (Fla. 1994); Walls v. State, 641 So. 2d 381 (Fla.

1994), gert. denied, 115 S. C. 943, 130 L. Ed. 24 887 (1995).

Mahn’s failure to make a sufficient objection to the CCP
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instruction precludes appellate review because this issue has not
been preserved.

Even if this issue were cognizable now, no relief would be
warranted. As denmonstrated in issue |ll, gupra, these nurders were
cold, <calculated, and preneditated with no pretense of noral or
legal justification under any definition of those terns. Any
instructional error regarding the CCP aggravator was harm ess, and
this issue should be denied.

1SSUE VI
WHETHER THE TRI AL COURT PROPERLY
| NSTRUCTED THE JURY ON THE HAC
AGGRAVATOR.

Mahn argues that the trial court erred in giving the standard
jury instruction on the HAC aggravator. Besi des not being
preserved for appellate review, this issue has no nmerit.

Prior to trial, Mhn filed a notion, containing numerous
boilerplate claims, conplaining that Florida' s death penalty
statute is unconstitutional. (R 83-91). Included in this shotgun
challenge is the allegation that the CCP and HAC aggravators ‘are
unconstitutional because they do not narrow the class of death

eligible persons, or channel the discretion of the sentencer." (R

88) . Contrary to Mhn's assertion (initial brief at 93), this

[




motion does not constitute an objection to the standard jury
instruction and a request for a substitute instruction.

At the penalty-phase charge conference, def ense counsel

stated: “I object to heinous, atrocious and cruel. It's vague and
ambiguous.” (T 1295) . Counsel also argued that the facts did not
support finding the HAC aggravator. (T 1295) . Gven that the

pretrial notion conplained only about the constitutionality of the
aggravator itself, this objection is insufficient to constitute an
objection to the wording of the instruction on the HAC aggravator.
Besides failing to make a sufficient, specific objection, Mbhn also
failed to propose an alternative instruction. This issue,
therefore, has not been preserved for appellate review Wlls v.

State, 641 So. 2d 381 (Fla. 1994), cert. denied, 115 S. C. 943,

130 L. Ed. 2d 887 (1995).

As Mahn admits (initial brief at 93), there is also no nerit
to this issue. This Court approved the instruction given in this

case in Hall v. State, 614 So. 2d 473 (Fla.), cgert., denied, 114 S

ct. 109, 126 L. Ed. 2d 74 (1993). Hall has been foll owed

consi stently. E.g., Merck v. State, 664 So. 24 939 (Fla. 1995);

Finnev v. State, 660 So. 2d 674 (Fla. 1995); J o hns on, 660
So. 2d 637 (Fla. 1995); Fennie v. State, 648 So. 2d 95 (Fla. 1994),
cert, denjed, 115 S, Q. 1120, 130 1. Ed. 24 1083 (1995); Wall.;
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Tavlor v. State, 630 So. 2d 1038 (Fla. 1993), cert. _depied, 115 8.

ct. 518, 130 L. Ed. 2d 424 (1994). Mahn has shown no reason why
this Court should reconsider this issue, and it should be denied

Furthermore, even if an erroneous instruction had been given
no relief would be warranted. As denonstrated in issue Ill, supra,
these nmurders were heinous, atrocious, or cruel under any
definition of those ternmns.

CROSS- APPEAL | SSUE 1

WHETHER THE TRI AL COURT ERRED I N

G VING A JURY | NSTRUCTI ON DURI NG THE

QU LT PHASE

During the gquilt-phase charge conference, defense counse

asked that the jury be instructed on voluntary intoxication. (T
1113). After reading the instruction, the court asked: "What
evidence is there that alcohol and drugs was involved in this other
than his statement that he indicated that he has used drugs in the
past?" (T 1114). The court noted that there had been no testinony
t hat drugs had any influence on the case and questioned if the
evidence were sufficient to support instructing on voluntary
i nt oxi cati on. (T 1115-16). Def ense counsel responded: "Well,
Judge, we intend to support the statenment that was nmade to Oficer

Heim that the defendant took cocaine and LSD prior to the incident

wth the witnesses that we'll be calling tonorrow '/ (T 1116).
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When the court asked if counsel were saying that the evidence was
sufficient or insufficient, counsel responded that there was “a
conflict in the testinony that has been presented so far." (T
1116).  The court asked for an explanation of the conflict (T 1116-
17), and, after further discussion, counsel stated: "It nay be at
this tine, Judge, that it's premature since our evidence has not
been presented. If we could readdress this at a later time." (T
1119) The court agreed to wait and see what the defense's
evi dence was. (T 1119) .

When the proceedings resuned the follow ng norning, the
defense announced that it would not present any w tnesses. (T
1129-30) . In discussing the jury package instruction the court
said the voluntary intoxication instruction would not be included,
and defense counsel asked to argue that. (T 1131). Thereafter,
counsel argued that Mahn's statenent to Officer Heim® that he used
cocaine and LSD prior to the nurders and another w tness' statemnment
that Mahn said he took drugs three days before the nurders
presented enough evidence for the jury to decide the issue of
voluntary intoxication. (T 1133-35). The prosecutor argued that

the defendant had to show his actions were affected by the use of

% Heims testinony is the subject of cross-appeal issue I1.
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an intoxicant before an instruction on voluntary intoxication
shoul d be given. (T 1138-39). The court agreed with the
prosecutor's assessment and noted that wthe only evidence in this
case is his gratuitous statenent at the time that he got arrested
that he had taken sone cocaine and LSD." (T 1140-41). The judge
rem nded counsel of the previous day's discussion and decided to
think further about the issue. (T 1142-43).

The court had the jury brought into the courtroom and the
defense rested. (T 1147). After informing the jury of the
upcomng schedule, the court recessed the proceedi ngs so that
counsel could prepare for closing argument. (T 1148-49). Wth the
jury out of the courtroom the judge again brought up the issue of
voluntary intoxication and what an appellate court might do if the
instruction were not given. (T 1149). The judge stated his belief
that no reversible error had been comitted in the case (T 1149),
but voiced his concern with having an appellate court decide
ot herw se. (T 1150). The court then stated:

| would like to be double safe, maybe
give it, even though | think legally it
doesn't have to be given which is the - i.e.,
guess the safe way out where error cannot even
be clained on the record that, you know, the
jury instruction that woul d have given this

guy an escape clause - escape on this charge
was not given.
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Now, | still say for the purpose of the
appellate court | think the record is
absolutely clear that no evidence has been
produced that drugs played a part of this.
And | don't think just because you mention the
word drugs that it now becones an issue. |
don't think that is the law and | feel -1 bet
nmy life onit. But by the same token | don't
want to try to speculate on what sone
appellate court is going to do sonewhere down
the 1ine. If | feel that this has been an
error or at least reversible error free trial
up to this point to have this one thing
hanging out there that mght be a problem

legally that is, and that's, you know, | mean
| would feel very very confident not giving
it. If the jury convicted himof first degree

murder | would feel very very confident it
woul d not be reversed. But | would feel nore
confident if it was given and they found him
guilty that it would not be reversed. That's
kind of where we are.

(T 1151-52). The state objected to instructing the jury on
voluntary intoxication (T 1152), but the court decided to give the
i nstruction. (T 1155).

As stated by this Court:

Vol untary intoxication has been recognized
as a defense in this state for the |ast
century. Linehan_ v, State 476 So. 2d 1262
(Fla. 1985). A defendant is entitled to an
instruction on the theory of defense if the
evi dence supports giving such an instruction.
Robi nson v. State, 574 So. 24 108 (Fla. 1991).
However, “where the evidence shows the use of
intoxicants but does not show intoxication,
the [voluntary intoxication] instruction is
not required." Linehan, 476 So. 24 at 1264.
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Savage v. State, 588 So. 2d 975, 978 (Fla. 1991); Lamb-ix v, State,

534 so. 2d 1151 (Fla. 1988); Hardwick V. gState, 521 So. 24 1071
(Fla. 1988). Moreover, a self-serving statement given during a

confession that is not supported by independent evidence or

testinmony is not sufficient to warrant giving a voluntary

i ntoxi cation instruction. Bertolotti v. State, 534 So. 2d 386

(Fla. 1988); Savage.

It is obvious that the trial court was correct in stating that
the evidence did not support giving an instruction on voluntary
i ntoxi cation. The only "evidence" that Mahn used drugs prior to
commtting these nurders was his gratuitous statement to Oficer
Heim  This is insufficient to warrant such an instruction, and the
trial court should have sustained the prosecutor's objection.

The state synpathizes with the court's dilemma - give an
unsupported instruction or risk appellate reversal for not giving
it. The fear of such reversal, however, should not control
judicial proceedings. Instead, trial judges shoul d nmake their
rulings on the evidence before them and should be confident of the
deference that appellate courts wll pay to their decisions.

The state is not asking for reversal on this point, but for
direction that will assure the trial courts that their rulings wll

not be lightly disregarded. Moreover, if this case were to be
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reversed for a newtrial, the state would ask this Court to declare
that a voluntary intoxication instruction should not be given
unl ess the defense denonstrates a direct connection between these
nmurders and Mahn's use of drugs or al cohol.

CROSS- APPEAL | SSUE 1T

VWHETHER THE TRI AL COURT ERRED BY
ALLON NG THE DEFENSE TO CROSS-
EXAM NE A STATE W TNESS ABOUT AN
GRATUI TQUS COWVENT MADE BY MAHN.

The state called Roy Heim a detective in the investigation
unit attached to the Tulsa Police Departnent hom cide squad (T
954), to introduce photographs of the car and its contents into
evi dence. (T 956-72). After cross-exam nation, defense counsel
stated: “I need this witness retained." (T 975). Heim then asked
if there were any way he could be rel eased because he was to be the

primary witness in a federal trial the followi ng Tuesday and had

mssed three trials while waiting in Pensacola to testify in Mhn's

trial. (T 976). Wien the court asked why Heim was needed, defense
counsel responded that Heim had some discussions with Mhn. (T
977) . Heimconfirmed that, and defense counsel stated: "O course,

the State [has] very carefully steered around any statenents the
defendant nmade in the course of direct exam nation because that was

not opened up. | want these statenents testified to." (T 977) .
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The court then stated: "Wat we could do is call the jury back
in and we can go ahead and |let you make him your witness as if you
woul d be doing that next" week. (T 978). Defense counsel agreed
to the court's suggestion. (T 978). The prosecutor then stated
her concern that Mhn's statement to Heim would be inadmssible
hearsay and suggested a proffer. (‘T 979) . After hearing the
proffer and the parties' argunment, the court held that Mhn's
statenment that he used cocaine and LSD prior to the nurders was not
a declaration against interest or a spontaneous statenent. (T
992). The court then expressed its concern with appellate review

and finally stated:

Vell, first of all, let's get to the
ruling. The ruling is it's going to cone
in. ['m very concerned about this case,

of having to redo this case all over
again about two years from now when all
the witnesses are scattered across the
United States and have to bring all these
peopl e back and all this business two
years from now over this one thing. And
asfar as |I'm concerned so far in this
trial no reversible error has been nade

(T 996)

Wien court reconvened, instead of having the defense take Heim
out of turn as its witness, the court had the state recall Heim and
exam ne him (T 1001). During this exam nation, Heim testified
t hat Mahn said he used drugs prior to the nurders. (T 1002).
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Then, defense counsel

statenent.

I n Steinhorst v. State, 412 So.

(T 1009).

court held

(Citations omitted, enphasis supplied); Penn v, State,

that questions on cross-exam nation
must either relate to credibility or
be germane to the matters brought
out on cross-exannation. If the
defendant seeks to elicit testinony
from an adverse w tness which goes
beyond the scope enconpassed by the
testimny of the wtness on direct
exami nati on, other than matters
going to credibility, he nust nake
the witness his own. Stated nore
succinctly, this rule posits that

t he def endant pay not- use crosg-
exam nati on as a vehicle for

presenting defengive evidence

cross-exam ned the w tness

about that

2d 332, 337 (Fla. 1982), this

574 so. 24

1079 (Fla. 1991); Lambrix v, State, 494 So. 2d 1143 (Fla. 1986);

Echolg v. State,

871, 107 S. C.

484 So. 2d 568 (Fla. 1985), cert. denied, 479 US

241, 93 L. Ed.2d 166 (1986).

As defense counsel acknow edged, cross-examnation of Heim

about Mahn’s statenent was inpermssible the first

time Heim

testified because such questions would have exceeded the scope of

direct exam nation. (T 977) . The court correctly held that Mhn

woul d have to call

statenent,

but ,

Heim as a defense witness to bring out this

i nexplicably, did not require the defense to nake
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Heimits witness, |Instead, the court had the prosecutor expand her
direct examnation so that the defense could ask its questions on
Cross-exam nati on.

Again, as in cross-appeal issue |, the state is not asking for

reversal, but for direction to the trial courts that the state
should not be forced to prove an affirmative defense. I nstead, as
the trial court initially realized, the defense bears the burden of
presenting evidence on an affirmative defense it wants to rely on,
but cannot do so through cross-exam nation that exceeds the scope
of direct exam nation. In the event that this Court holds that
this case nust be retried, the state asks this Court to direct the
trial court to have the defense nmake Heimits witness if the
instant set of events happens again.

CROSS- APPEAL | SSUE 111

VWHETHER THE TRIAL COURT ERRED IN
REFUSING TO FIND THE FELONY MJRDER
(ROBBERY) AGGRAVATOR APPLI CABLE TO
DEBBI E SHANKO S MJRDER
In the penalty-phase charge conference the trial court agreed
to give the state's proposed instruction conbining the felony

murder and pecuniary gain aggravators. (T 1288). Thereafter, the

court instructed the jury as follows:

87




aggravating circumstance No. 2,
the crime for which the defendant is
to be sentenced was commtted while
he was engaged in the conmm ssion of
or in attenpt to commt or flight
after coonmtting or attenpting to
commt the crime of robbery, or the
crime for which the defendant is to
be sentenced was conmtted for
financial gain.

(T 1689). Inits findings of fact regarding Debbie Shanko's
murder, the trial court refused to find that this aggravator
applied, stating as follows:

It is true that the jury convicted

the Defendant of Robbery with a

Deadly Weapon. It is also true that
the taking of the property ($400.00

and an autonobile) is only
incidental to the killing and not a
motive for it. The evidence seens

to indicate that he took the
victims property as an afterthought
after he kill([ed] the victim
(R 289-90).
Wen the state produces sufficient evidence to support
conviction of a felony, that evidence al so supports the felony

murder aggravator. Joneg v, State. 652 So. 2d 346 (Fla. 1995); gee

also Finnev v. State, 660 So. 2d 674 (Fla. 1995); Sochor v, State,

619 So. 2d 285 (Fla.), cert. denied, 114 S. Ct. 638, 126 L. Ed. 2d

596 (1993); Lightbourpe V. State, 438 So. 2d 380 (Fla. 1983), cert.
denied, 465 U S 1051, 104 S. Ct. 1330, 79 L. Ed. 2d 725 (1984).
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As denonstrated in direct appeal issue IIl, gupra, the state

produced substanti al conpet ent evi dence to support Mahn' s
conviction of armed robbery. Contrary to the trial court's
assunpti on, Mahn's taking the ~car and noney was not an
af t ert hought. I nstead, Mahn fully intended to steal a car and the

money, both to punish his father and to conplete his revenge by
escaping. That he could not steal his father's Corvette and had to
settle for Debbie Shanko's car in no way lessened his intent to
commt robbery. Mahn's admitting that he needed to steal Debbie's
money to finance his flight supports finding a pecuniary gain

notive for the nurder. gsee Allen v. State, 662 So. 2d 323 (Fla.

1995). Both parts of the conbined felony nurder (robbery)/
pecuni ary gain aggravator were established,® and the court erred in
not finding the aggravator applicable to Debbie Shanko's nmnurder.

This Court should correct the error.

9 Either felony nmurder (robbery) or pecuniary gain is
sufficient to support finding this conbined aggravator.
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CROSS-APPEAL |ISSUE |V
WHETHER THE TRI AL COURT ERRED I N NOT
FINDING | N AGGRAVATION THAT DEBBIE
SHANKO WAS KILLED TO AVOD OR
PREVENT A LAWUL ARREST.

During closing argument the prosecutor argued that the avoid
arrest aggravator applied to Debbie Shanko's mnurder because,
according to Mahn's Gkl ahoma statenent, she cane into the room
where Mahn was killing her son and he did not want her to be able
to tell anyone that he killed Anthony Shanko. (T 1642). The trial
court, however, decided that this aggravator did not apply. (R
290). The court erred in so finding.

Finding this aggravator is proper when witness elimnation is
one of the domnant notives for the killing. EFotopoulos v, State,

608 so. 2d 784 (Fla. 19%92), cert. denied, 113 S. C. 2377, 124 L.

Ed. 2d 282 (1993). As the trial court admtted, the state
certainly has an argunent that this aggravator applies. (R 290).
Mahn's primary notive for these crimes was revenge on his father,
whi ch he planned to acconplish by killing Debbie and Anthony,
stealing his father's Corvette, and then escaping. Mhn told Bobby
Girten of the Cklahoma H ghway Patrol that he killed Debbie because
she interrupted his attack on Anthony. (T 952). \Wen her son's

cries caused Debbie to come to his aid, Mhn realized that he had
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to kill her before she could sumon help. Thus, elimnating her as
. a wtness becane a dominant notive for her nurder. This Court,
t heref ore, should hold that the avoid arrest aggravator is

applicable to Debbie Shanko's nurder.

CONCLUSION
Based on the foregoing, the State of Florida asks this Court
to affirm Mahn's convictions and sentences.
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