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THE CERTIF IED QUESTION 

WHETHER FLORIDA RULE OF C I V I L  PROCEDURE 
1 . 5 4 0 ( b ) ,  AS AMENDED EFFECTIVE JANUARY 1 ,  
1993 BY I N  RE:  AMENDMENTS TO THE FLORIDA 
RULES OF C I V I L  PROCEDURE, 604 S 0 . 2 D  1 1 1 0  
( F L A .  1992), CAN BE RETROACTIVELY A P P L I E D  
TO A F INAL JUDGMENT OF DISSOLUTION OF 
MARRIAGE ENTERED OM JULY 2 0 ,  1990 WHERE 
THE MOTION FOR R E L I E F  FROM JUDGMENT ALLEGES 
THE F I L I N G  OF A FRAUDULENT F I N A N C I A L  
A F F I D A V I T  AND WAS F I L E D  MORE THAN ONE 
YEAR AFTER THE JUDGMENT WAS ENTERED? 

a 

i i i .  

a 



MAY I T  PLEASE THE COURT: 

STATEMENT OF THE CASE AND FACTS 

I n  t h i s  b r i e f ,  t h e  p e t i t i o n e r ,  MARIA E .  MENDEZ-PEREZ, 

M . D . ,  w i l l  be r e f e r r e d  t o  as "MARIA" .  She i s  t h e  former w i f e  o f  

t h e  respondent, JORGE H. PEREZ-PEREZ, M . D . ,  r e f e r r e d  t o  here as 

"JORGE".  Emphasis supp l ied  i s  ours.  References t o  t h e  Record on 

Appeal a re  i n d i c a t e d  by "R" fo l lowed by t h e  page number. 

A s  t h e r e  are  statements i n  t h e  p e t i t i o n e r ' s  statement 

o f  t h e  case and f a c t s  no t  supported by t h e  record,  i t  i s  

necessary t o  p rqv ide  more accurate re ferences.  

The p a r t i e s  were d ivorced on J u l y  20, 1990 ( R - 1 ) .  They 

had reso lved t h e i r  d ispu tes  i n  a p roper t y  set t lement  agreement. 

Each i s  a doctor  o f  medicine. MARIA i s  a p s y c h i a t r i s t ,  JORGE's 

speci a1 t y  i s gynocol o g y  . 
On January 27, 1993 MARIA f i l e d  a motion t o  set as ide  

the  d i vo rce  judgment, based on a false f i n a n c i a l  a f f i d a v i t  

(RI - 2 0 ) -  

The motion c la imed JORGE had omi t ted  and undervalued 

assets  on h i s  f i n a n c i a l  a f f i d a v i t .  The motion does no t  mention 

what assets were omi t ted  o r  t h e i r  t r u e  value. While M A R I A  i n  her 

i n s t a n t  appeal c la ims JORGE omi t ted  a $750,000 pension p lan,  

t h e r e  i s  no mention of that o r  any o the r  f i g u r e  i n  her o r i g i n a l  

p lead ing  (R 1-20). 

While t h e  appeal below was pending, MARIA f i l e d  a 

second l a w s u i t  against  JORGE, an independent a c t i o n  f o r  f raud,  

which i s  now pending i n  t h e  Dade County C i r c u i t  C o u r t  ( R  7 2 ) .  
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SUMMARY OF THE ARGUMENT 

Rules o f  c i v i l  procedure have p r o s p e c t i v e  e f f e c t  o n l y  

un less  they  s p e c i f i c a l l y  p r o v i d e  o therw ise .  There i s  no language 

i n  t h e  amendments t o  t h e  r u l e s  e f f e c t i v e  January 1, 1993 s t a t i n g  

t h e  changed r u l e s  t a k e  e f f e c t  r e t r o a c t i v e l y  or app ly  t o  c losed 

cases. 

Rule 1.540(6) ,  e f f e c t i v e  January 1,  1993, was amended 

t o  e l i m i n a t e  t h e  one year  t i m e  l i m i t  on f r a u d  c la ims  b u t  p rov ided  

a reasonable t i m e  requi rement .  t h i s  r u l e  o f  procedure, hav ing  a 

p r o s p e c t i v e  e f f e c t  o n l y ,  would n o t  app ly  t o  a m a r i t a l  f i n a l  

judgment en tered  J u l y  20, 1990. Such l i m i t a t i o n  pe r iods ,  whether 

s t a t u t o r y  o r  by r u l e ,  have never been determined t o  be remedial  

i n  n a t u r e  and t h e r e f o r e  cannot be a p p l i e d  r e t r o a c t i v e l y ,  

s p e c i a l l y  where t h e r e  i s  no expressed l e g i s l a t i v e  i n t e n t  t h a t  t h e  

s t a t u t e  or r u l e  so a p p l i e s .  

P u b l i c  policy has a l s o  favo red  t h e  t e r m i n a t i o n  o f  

l i t i g a t i o n  and f i n a l i t y  of  judgments. Consequently t h e  grounds 

upon which a f i n a l  judgment may be s e t  as ide ,  Qther than by an 

appeal, a r e  l i m i t e d  i n  o rde r  t o  a l l o w  t h e  p a r t i e s  and t h e  p u b l i c  

t o  r e l y  on d u l y  en tered  f i n a l  judgments, 

The p e t i t i o n e r  i s  n o t  w i t h o u t  remedy, hav ing  a pending 

independent a c t i o n  f o r  f r a u d  i n  t h e  Dade County c i r c u i t  cou r t ,  

which was t i m e l y  f i l e d .  

We r e s p e c t f u l l y  submit t h a t  t h e  court should answer t h e  

c e r t i f i e d  ques t i on  i n  t h e  nega t i ve  and l e t  s tand t h e  d e c i s i o n  o f  

t h e  D i s t r i c t  Court  o f  Appeal. 

-2- 



ARGUMENT 

I. 

a 

a 
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a 

The 

i n  which a c 

a f  f i  dav i  t i n 

1 i m i t a t i o n .  

THE AMENDMENT TO RULE 1.5401b) 
CHANGING THE L I M I T A T I O N  PERIOD I N  
WHICH CLAIMS BASED UPON FALSE 
F I N A N C I A L  A F F I D A V I T S  CAN BE BROUGHT, 
ONLY A P P L I E S  PROSPECTIVELY AS THERE 
IS NO MANIFESTATION OF I N T E N T  THAT 
THE AMENDED RULE B E  G I V E N  RETROACTIVE 
EFFECT, 

amended Rule 1.540(b) changed a l i m i t a t i o n  of t ime 

aim cou ld  be brought f a r  a f raudu len t  f i n a n c i a l  

a m a r i t a l  case from one year t o  a no t ime 

When t h e  amended r u l e s  were promulgated, t h e  Supreme 

Court cou ld  have express ly  s t a t e d  t h a t  t h e  change would apply 

r e t r o a c t i v e l y  t o  any and a l l  cases. I ns tead  t h e  Court s p e c i f i e d  

t h a t  t h e  amendment became e f f e c t i v e  on January 1, 1993. I n  R e :  

Amendments t o  t h e  F l o r i d a  Ru les  o f  C i v i l  Procedure, 604 So.2d 

1111  ( F l a .  1992). 

F l o r i d a  cases appear un i fo rm ly  t o  h o l d  t h a t  t h e r e  i s  a 

presumption against  r e t r o a c t i v e  a p p l i c a t i o n  where t h e  l e g i s l a t u r e  

has not  expressed i n  c l e a r  and e x p l i c i t  language an i n t e n t i o n  

t h a t  a s t a t u t e  be a p p l i e d  r e t r o a c t i v e l y .  

In o f t - c i t e d  case o f  Foley v .  Worris, 339 So.2d 215 

( F l a .  1976) a n ~ w  twg year I i m i t a T i o n  p e r i o d  rep lac ing  a prev ious 

f o u r  year l i m i t a t i o n  s t a t u t e  i n  medical ma lprac t ice  a c t i o n s  w a R  

-3- 



h e l d  not t o  be applied r e t r o a c t i v e l y  t o  causes o f  a c t i o n  which 

a 

a 

a 

a 

a 

0 

accrued p r i o r  t o  t h e  amended s t a t u t e ' s  e f f e c t i v e  date.  The Cour t  
noted: 

Genera l ly  r e f e r r i n g  t o  the conceded 
a u t h o r i t y  o f  t h e  L e g i s l a t u r e  t o  pass a 
s t a t u t e  o f  l i m i t a t i o n s  o r  t o  change a 
per iod  p rev ious l y  es tab l i shed  by law and 
t o  make t h e  changes app l i cab le  t o  e x i s t i n g  
causes of a c t i o n  so l ong  as a reasonable 
t i m e  i s  pe rm i t ted  by t h e  new law f o r  
commencing an a c t i o n  before t h e  a c t i o n  
i s  barred, we approve t h e  f o l l o w i n g  
language f r o m  American Jur isprudence: 

'Where t h e  l e g i s l a t u r e  has not  s u f f i c i e n t  
manifested i t s  i n t e n t  whether a s t a t u t e  
o f  l i m i t a t i o n s  should apply r e t r o -  
s p e c t i v e l y  o r  should apply p rospec t i ve l y  
on l y ,  t h e  ques t ion  i s  passed on t h e  
c o u r t s  t o  determine, as a mat ter  o f  
cons t ruc t i on ,  i n  which these ways t h e  
s t a t u t e  should a p p l y .  I n  most j u r i s d i c t i o n s ,  
i n  t h e  absence o f  a c l e a r  man i fes ta t ion  o f  
l e g i s l a t i v e  i n t e n t  t o  t h e  con t ra ry ,  s t a t u t e s  
o f  l i m i t a t i o n  are construed as p rospec t ive  
and no t  r e t r o s p e c t i v e  i n  t h e i r  opera t ion ,  
and t h e  presumption i s  against  any 
i n t e n t  on t h e  p a r t  o f  t h e  l e g i s l a t u r e  
t o  make such a s t a t u t e  r e t r o a c t i v e .  
Thus, r i q h t s  accrued, c la ims a r i s i n g ,  
proceedinqs i n s t i t u t e d , o r d e r s  made under 
t h e  fo rmer  law, OP iudqments rendered 
be fore  t h e  passage of an ame'nded s t a t u t e  
o f  l i m i t a t i o n s  w i l l  no t  be a f fec ted  
7by it, b u t  w i l l  be qoverned by t h e  
o r i q i n a l  s t a t u t e  unless a c o n t r a r y  
i n t e n t i o n  is expressed by the  l e q i s l a t u r e  
i n  t h e  new law.' 51 Am Ju r .  2d S 5 7 ,  
L i m i t a t i o n  o f  Ac t ions .  
Since t h e  l e g i s l a t i v e  i n t e n t  t o  - 
p r o v i  de r e t  roac t  i ve e f f e c t  to 
Sect ion 95.11(6), F l o r i d a  Sta tu tes ,  
i s  no t  express, c l e a r ,  o r  mani fest ,  
we conclude t h a t  i t  does n o t  apply 
t o  causes o f  a c t i o n  occur ing  p r i o r  
t o  i t s  e f f e c t i v e  date.  

Whi le F018y d e a l t  w i t h  a shor ten ing  o f  a p e r i o d  o f  

l i m i t a t i o n ,  t h e  cqyq 9 f  jipwemakep's, fnc. v.  Gonzales, 400 S0.2d 

1 -4- , I I !  
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965, 967 ( F l a .  1981),  i nvo l ved  the  issue o f  whether a s t a t u t e  

extending t h e  p e r i o d  of  l i m i t a t i o n s  o f  medical ma lprac t ice  cou ld  

be r e t r o a c t i v e l y  app l i ed  to b r i n g  l i f e  a cause of a c t i o n  l a t e  

f i l e d  under t h e  o l d  s t a t u t e .  We f i n d :  

It f o l l o w s  t h a t  sec t i on  95.022,  F l o r i d a  
S ta tu tes  (Supp. 19741, p rov ides  no 
ev i  dence t h a t  t h e  1 eg i  sl a t u r e  c l  e a r l  y 
intended r e t r o a c t i v e  e f f e c t  f o r  those 
sec t ions  o f  chapter 95 which e i t h e r  
lengthened o r  r e t a i n e d  per iods  o f  
1 i m i  t a t  i ons p r e v i  ousl y def  i ned, 

The impact o f  our h o l d i n g  i n  t h e  
i n s t a n t  case i s  t h a t  t h e  statute o f  
l i m i t a t i o n s  app l i cab le  t o  Mrs. Gonzales' 
c l a i m  f o r  a l l  purposes i s  sec t i on  95.11(6),  
F l o r i d a  S ta tu tes  (1973), which prov ides  a 
two year p e r i o d  of l i m i t a t i o n .  Ne i ther  
o f  t h e  subsequent amendments t o  chapter 95 
d i s r u p t e d  t h e  a p p l i c a t i o n  o f  s e c t i o n  S S . l l ( S 2  
s ince  t h e r e  i s  no evidence o f  l e g i s l a t i v e  
i n t e n t  o f  r e t r o a c t i v i t y .  I n  t h e  f i n a l  
ana lys is ,  M r s .  Gonzales' c l a i m  accrued on 
A p r i l  3, 1973, bu t  no a c t i o n  was taken 
thereon w i t h i n  t w o  years, so her  a c t i o n  
i s  bar red  by sec t i on  S S . l l ( 6 ) .  

I n  Fleeman v .  Case, 342 So.2d 815 ( F l a .  1976) ,  

condomi n i  um owners brought s u i t  agai n s t  t h e  1 essor c l  a i m i  ng t h e  

c o d i f i c a t i o n  o f  Chapter 75-61, taws o f  F l o r i d a ,  r e t r o a c t i v e l y  

voided an esca l 'a t ion  clause i n  t h e i r  lease.  I t  wa5 asser ted t h a t  

t h e  s t a t u t e  was enacted t o  curb a p r a c t i c e  which t h e  l e g i s l a t u r e  

thought i n i m i c a l  t o  t h i s  s t a t e ' s  qconorny because of  i t s  

i n f l a t i s n a r y  nqfcrre ( e . 9 .  a remedial statute). In f i n d i n g  f o r  

t h e  l essor  The F l q r j d a  Wpr@(ne C O y r t  refused to apply 

r e t r o 7 c t i v i t y :  

. , . w e  can r e s t r i c t  t h e  debate on a 
1 7 q j s l a t i v e  ' i n t e n t '  f o r  r e t r o a c t i v i t y  

-5- 
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t o  t h e  f l o o r  o f  those chambers, as w e l l  
as avo id  j u d i c i a l  i n t r u s i o n s  i n t o  
t h e  domain o f  t h e  l e g i s l a t i v e  branch, i f  
w e  i n s i s t  t h a t  a d e c l a r a t i o n  o f  r e t r o a c t i v e  
a p p l i c a t i o n  be made express ly  i n  t h e  
l e g i s l a t i o n  under review. By t h i s  
means t h e  forward o r  backward reach o f  
proposed laws i s  i r r e v o c a b l y  assigned i n  t h e  
forum bes t  s u i t e d  t o  determine t h a t  issue,  
and t h e  j u d i c i a r y  is l i m i t e d  on ly  t o  
determi n i  ng an appropr ia te  cases whether 
t h e  expressed r e t r o a c t i v e  a p p l i c a t i o n  
o f  t h e  law c o l l i d e s  w i t h  any o v e r r i d i n g  
c o n s t i t u t i o n a l  p r o v i s i o n .  

M A R I A  contends amended Rule 1.5401b) i s  remedial law 

and can t h e r e f o r e  be r e t r o a c t i v e l y  app l ied .  However, none o f  t h e  

dec is ions  c i t e d  by M A R I A  f a c t u a l l y  support  her  conten t ion .  None 

of those cases i n v o l v e  changes i n  s t a t u t e s  of l i m i t a t i o n  by 

s t a t u t e  o r  r u l e .  I n  C i t y  o f  Orlando v .  Desjard ins,  493 Sa.2d 

1027 ( F l a .  1986), a change i n v o l v i n g  t h e  F l o r i d a  Pub l i c  Records 

Act was found t o  be remedial .  It i s  not ,  however, a s t a t u t e  o f  

l i m i t a t i o n s  o r  l i m i t a t i o n s  o f  a c t i o n  dec i s ion .  Desjard ins  i s  a 

f a c t u a l l y  d i f f e r e n t  case deq l i ng  w i t h  a unique and who l ly  

un re la ted  s t a t u t e  and ,  we submit, has no bear ing  on t h e  i n s t a n t  

case. 

MAR14 a l s o  r e l i e s  upon Mart i .n County  v.  Edenf ie ld ,  609 

So.2d 27 ( F l a .  1992). An amendment t o  t h e  F l o r i d a  

Whist le-Blower 's  A c t  reached t h e  Supreme Court on t h e  ques t ion  o f  

ambigui ty o f  t h a t  s t a t u t e .  I t  was h e l d  t o  be remedial ,  designed 

t o  encourage p r o t e c t i o n  of public employees who "blow the  

w h i s t l e " .  Again, no l i m i t a t i o n  of a c t i o n  o r  s t a t u t e  of  

-6- 
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l i m i t a t i o n  was i n v o l v e d  c o n t r a r y  t o  t h e  i n s t a n t  case. M a r t i n  

County d i d  n o t  address t h e  i ssue  o f  r e t r o a c t i v i t y .  

L a s t l y  MARIA  c i t e s  C i t y  of Lakeland v .  Catone l la ,  729 

So.2d 133 ( F l a .  1961) i n v o l v i n g  a change t o  worker's compensation 

j u r s i d i c t i o n ,  It d i d  n o t  i n v o l v e  a l i m i t a t i o n  o f  a c t i o n  o r  

s t a t u t e  o f  l i m i t a t i o n s  s t a t u t e  o r  r u l e .  

The F l o r i d a  Supreme Cour t  has spoken on t h i s  i ssue ,  I t  

has h e l d  t h a t  t h e  a p p l i c a t i o n  o f  s t a t u t e  o f  l i m i t a t i o n s  a r e  

s u b s t a n t i v e  ma t te rs  and n o t  s imp ly  quas i -p rocedura l .  Lane v .  

S ta te ,  337 So.2d 976, 977 ( F l a .  1976) .  S t a t u t e s  o f  l i m i t a t i o n  

have thus  n o t  been ca tegor i zed  as remedia l  i n  n a t u r e  by t h e  

F l o r i d a  c o u r t s .  

The Supreme Cour t ,  when i t  approved t h e  amended r u l e s ,  

c o u l d  have dec la red  r e t r o a c t i v e  a p p l i c a t i o n .  I t  d i d  n o t  do so. 

There fore  t h e  amendment t o  Rule 1.540(b) i s  p rospec t i ve  and would 

n o t  apply ,  we urge, t o  mat r imon ia l  cases, i n c l u d i n g  t h e  i n s t a n t  

one where t h e  f i n a l  judgment was en tered  be fore  January 1, 1992, 

an J u l y  20, 1990. 

M A R I A  can and i s  c u r r e n t l y  pursuing her  independent 

a c t i o n  f o r  f r a u d  aga ins t  JORGE below (R-72) .  

The argument t h e  amended r u l e  i s  remedial  and n o t  

s u b s t a n t i v e  i s t o t a l  1 y unsupported by any re1  evant case 

a u t h o r i t y .  We submit r e t r o a c t i v e  a p p l i c a t i o n  o f  t h e  amended r u l e  

t o  a cause o f  a c t i o n  ba r red  under t h e  p r i o r  t u r n  rules o f  
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s t a t u t o r y  cons t ruc t i on  and s t a r e  d e c i s i s  upside down. 

11.  

PUBLIC POLICY FAVORS THE TERMINATION 
OF L I T I G A T I O N  SO THAT GROUNDS UPON 
WHICH A F I N A L  JUDGMENT MAY BE SET 
ASIDE,  OTHER THAN BY APPEAL ARE 
L I M I T E D  I N  ORDER TO ALLOW THE PARTIES 
AND THE PUBLIC TO RELY ON DULY ENTERED 
F I N A L  JUDGMENTS. 

The cou r t s ,  when d iscuss ing  t h e  p u b l i c  p o l i c y  invo lved,  

have i n d i c a t e d  te rm ina t ion  o f  l i t i g a t i o n  i s  favored. I n  DeClaire 

v .  Yohanan, 453 So.2d 375, 380 ( F l a .  19841, t h e  d i f f e r e n c e  

between i n t r i n s i c  and e x t r i n s i c  f r a u d  c la ims i n  matr imonia l  

ac t ions  was reviewed. I n  d iscuss ing  t h e  p u b l i c  i n t e r e s t s  i n  

ending l i t i g a t i o n  we f i n d :  

P u b l i c  p o l i c y  has always favored t h e  
te rm ina t ion  o f  l i t i g a t i o n  a f t e r  a party  
has had an oppor tun i t y  f o r  a t r i a l  and 
an appeal o f  t h e  t r i a l  court's judgment. 
Consequently, t h e  qrounds upon which 
a f i n a l  judgment may be s e t  aside, 
o the r  than by appeal, a r e  1 i m i t e d  in orde r  
t o  a l l o w  t h e  p a r t i e s  and t h e  p u b l i c  t o  r e l y  
on du ly  entered , f i n a l  judgments. Ru le  
1 .540(b )  broadened the grounds upon 
which f i n a l  judgments may be at tacked 
bu t  we do no t  f i n d  i t  appropr ia te  
t o  f u r t h e r  broaden these grounds 
by dec is ion  o f  t h i s  c o u r t .  If t h e r e  
i s  to be any change, i t  should be 
achieved through t h e  rule-making process. 

I n  recently rev iewjng  t h e  p u b l i c  police p o l i c y  i n  

ending d isputes ,  the Un i ted  Sta tes  Supreme Court spoke i n  Cust is  

v .  Un i ted  States, U . S .  , 8 F 1 a . L . W e e k l y  Federal ,  S149 

(May 23,  1994):  
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The i n t e r e s t  i n  promoting the 
f i n a l i t y  o f  judgments prov ides  
a d d i t i o n a l  support f o r  our c o n s t i t u t i o n a l  
conc lus ion.  A s  we have expla ined 
' i n roads  on t h e  concept o f  f i n a l i t y  
tend t o  undermine conf idence i n  t h e  
i n t e g r i t y  o f  our  procedures' and 
i n e v i t a b l y  delay and impede t h e  o r d e r l y  
a d m i n i s t r a t i o n  b f  j u s t i c e .  Un i ted  
Sta tes  v .  Addonizio, 442 U . S .  178, 
184 n.17 (1979). 

I n  her argument on t h i s  issue,  MARIA  has f a i l e d  t o  c i t e  

a s i n g l e  case i n  support .  She r e l i e s  on a t e x t  book quo ta t i on .  

Pub l i c  p o l i c y ,  w e  urge, s t r o n g l y  favors  an end t o  l i t i g a t i o n ,  not  

r e s u r r e c t i o n  o f  a 1990 f i n a l  judgment by a 1993 r u l e  change 

a p p l i c a b l e  on l y  t o  pending and f u t u r e  cases.  

CONCLUSION 

We submit t h e  Court should answer t h e  c e r t i f i e d  

ques t ion  i n  the negat ive,  i n  accordance w i t h  dec is ions  ho ld ing ,  

i n  t h e  absence o f  a clear l e g i s l a t i v e  expression t o  t h e  con t ra ry ,  

amendments t o  laws, i n c l u d i n g  those p r o v i d i n g  l i m i t a t i o n  p e r i o d s ,  

are  presumed t o  operate p rospec t i ve l y .  The amended r u l e s  

s p e c i f i c a l l y  announce they a r e  o n l y  e f f e c t i v e  as o f  January 1 ,  

1993. I n  Re: Amendments t o  t h e  F l o r i d a  Rules o f  C i v i l  

Procedure, 604 So.2d I110 ( F l a .  1992). 
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C E R T I F I C A T E  OF S E R V I C E  

a 

I HEREBY CERTIFY that a true copy o f  the foregoing was 

mailed to Maurice J. Kutner,  E s q . ,  A t t o r n e y  for petitioner, 12th 

Floor, Courthouse Plaza ,  28 West Flagler Street, Miami, F l o r i d a  

33130 t h i s  '3 d ay o f  June, 1994. 

Respectfully Submitted, 

/' 
BY 

Michael A .  Lip&y -' 
Attorney f o r  respondent L-' 
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