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INTRODUCTION 

Petitioner, THE 

the District Court. 

STATE OF FLORIDA, was the Appellee in 

The Respondents, JOYCE AND EDGARDO 

MOZO, were the Appellants below. The parties will be 

referred to as they stand before this Court. 

STATEMENT OF THE CASE AND FACTS 

The facts of this case were succinctly set forth in the 

Fourth District Court of Appeal's opinion in Mozo v. State, 

632 So.  2d 623 (F la .  4th DCA 1994), see appendix: 

FACTS 

The Mozos were arrested and informed 
against far possession of cocaine, 
possession of cannabis, and possession 
of drug paraphernalia. They moved to 
suppress evidence seized from their home 
in a search and claimed the search 
resulted from the government's illegal 
interception of private telephone calls 
in their home. After taking testimony 
and hearing argument, the court denied 
the motion, finding that the police 
acted lawfully intercepting the cordless 
phone calls. The Mozos subsequently 
pleaded nolo contendere b u t  reserved the 
right to appeal the court's ruling 
because a contrary ruling on the l e g a l  
issue involved would be dispositive of 
the state's case against them. 

The hearing on the MOZOS' motion to 
suppress disclosed the following facts. 
On June 20, 1991, Detectives Mike  Kapo 
and Patrick McGowan of the Plantation 
Police Department were in the area of 
the Harbor Town Apartment Complex using 
an electronic scanning device to monitor 
private telephone calls. It is not 
clear from the record why the detectives 



chose to surveil this particular 
complex. Their goal was to use the 
scanning device to scan frequencies at 
random hoping to come across some kind 
of illegal activity. According to 
Detective McGowan, this could be done by 
tuning the device in to different 
frequencies so various radio 
transmissions, such as from cordless 
phones, could be overhead. Detective 
Kapo purchased the scanner, made by 
Realistic, at Radio Shack on June 17, 
three days before the date in question. 
The purchase was made with funds 
furnished by the Plantation Police 
Department and, according to Detective 
Kapo, was approved by his sergeant for 
the express purpose of monitoring 
cordless phone calls. 

On the night of June 20, the 
detectives intercepted numerous phone 
calls, including a phone call in which a 
female named "Joyce" was speaking to an 
unidentified male by cordless telephone. 
The male asked Joyce if "she had the 
same stuff that she had last night." 
Joyce then turned away from the receiver 
and asked an unidentified person, "DO 
you have the same stuff as last night?" 
After receiving an answer, she responded 
into the receiver, "No, just has powder. 
No rock." At no time after 
eavesdropping in on this call did the 
officers attempt to obtain a court order 
to continue to monitor that frequency. 
Both detectives testified the reason 
they did not obtain such an order was 
because they believed that Florida's 
Security of Communications Act, Chapter 
934, Florida Statute (1989) did not  
apply, and therefore, they were legally 
entitled to intercept cordless phone 
conversations without one. 

The detectives continued to monitor 
the same frequency throughout the 
evening, eventually hearing a female 
say, "[Clome to my apartment. The 
entrance code is 120." The next day, 
June 21, 1991, the detectives learned 
entrance code 120 corresponded with an 



apartment rented to appellant Edgardo 
Mozo. Upon gathering this information, 
they began to visually surveil the 
apartment. In addition, they continued 
to monitor the same frequency, and even 
began to tape record the intercepted 
phone conversations. Once again, these 
procedures were followed without 
obtaining a warrant or court order. 
Furthermore, all calls were intercepted 
without the knowledge o r  consent of the 
callers. Eventually, after following 
the same procedures and intercepting a 
number of calls f o r  one more day, 
Detective McGowan left to obtain a 
search warrant. He recited the above 
information, and added he observed a 
pattern of people arriving at the 
apartment and leaving shortly 
thereafter. Finding probable cause, the 
judge issued a search warrant for the 
MOZOS' residence. 

The detectives executed the warrant 
later that night and recovered an 
extensive list of physical evidence, 
including several contraband items. 
Mrs. Mozo was present in the apartment, 
along with three others, but Mr. Mozo 
was not. 

The record is devoid of any 
description of the MOZOS' cordless phone 
or how it operates, although the record 
does indicate there is a sticker on the 
bottom of the base unit containing the 
following statement: 

This cordless telephone system 
operates on the part 1568 FCC 

communication may not be 
insured when using this phone. 
Operation is subject to two 
conditions: 1. it may not 
interfere with radio 
communications. 2. it must 
accept any interference 
received including that which 
may cause undesirable 
operation. Cornpl i e s with 

Rules. Privacy of 



parts 1568 FCC Rules, FCC 
registration number. 

There is no evidence indicating the 
MOZOS' knowledge of this sticker. 

The Fourth District Court of Appeals found that private 

conversations emanating from a person's home over a cordless 

telephone are protected under Section 12 and Section 23 of 

the Flor ida  Constitution but not under the Florida Wiretap 

Law, Section 934, Florida Statute. Fourth District Court 

noted in footnote 11 that t he re  was no need t o  certify t h e  

issue in this case since the court has construed a provision 

of the Florida Constitution. This appeal follows. 
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SUMMARY OF ARGUMENT 

In the instant case respondents' cordless telephone 

conversations were intercepted by police officers using a 

Bearcat Scanner bought at Radio Shack. Federal cases have 

held that radio portion of a cordless telephone conversation 

as not "wire, oral or electronic communication" and there 

is no reasonable expectation of privacy in such 

communication. The Florida Wiretap Act is a mirror image of 

the Federal Wiretap Law. As suchr the radio portion of a 

cordless telephone conversation is also excluded from the 

Florida Wiretap Act. 

Federal case law requires the Federal Wiretap Law be 

interpreted in accordance with the principles enunciated in 

Katz v. United States, 398 U.S. 347  (1967). The Fourth 

Amendment test for protection of communication is the same 

as that codified in the Federal Wiretap Law. In other words 

a 

the question of whether an expectation of privacy is 

reasonable under the circumstances so as to implicate the 

Fourth Amendment is a question of law to be interpreted in 

accordance with the principles enunciated in Katz, i. e., 

whether subjective expectation of privacy is objectively 

reasonable. 

The Florida Supreme Court adopted the Katz test in 

State v. Inciarrano, 473 So. 2d 1272 (Fla. 1985) for 

determining whether or not an oral communication falls 

within the ambit of Section 934 .02 (2 ) ,  Fla.Stat. Section 12 

of the Florida Constitution specifically covers the 



unreasonable interception of private communications. In 

addition, Section 12, Fla.Const., specifically states that 

it "shall be construed in conformity with the Four th  

Amendment. 'I Thus, whether a private communication is 

protected under Section 12 of the Florida Constitution must 

be determined in accordance with the same principles 

enunciated in Katz and Inciarrano. Consequently, the test 

to be used under both the statutory law o r  the 

constitutional provisions remains the same: the person must 

have a subjective expectation of privacy and that 

expectation must be one that society recognizes as 

reasonable. Katz, supra.; Inciarrano, supra. 

The Fourth District Court of Appeals was correct in 

0 determining that the Florida Wiretap Act, Section 934, 

Fla.Stat., does not apply to the radio portion of a cordless 

telephone conversation. For the same reason that person may 

have no objectively reasonable subjective expectation of 

privacy in a cordless telephone conversation under the 

Florida Wiretap Act, Section 934, Fla.Stat., neither can he 

do so under Article I, Section 12, Fla.Const. analysis. 

Although respondents might, from time to time, have had 

a subjective expectation of privacy in their cordless 

telephone conversations, such expectations were not 

objectively reasonable under constitutional analysis. In 

view of the widespread use of cordless telephones, as well 

as the warning labels attached to these phones pursuant to 

Federal Communications Commissions requirements, it is no 

6 



longer reasonable to claim or exhibit ignorance of a 
cordless telephone's fundamental operation. 

Notwithstanding, the alleged subjective expectation of 

privacy, the respondents have no more reasonable expectation 

of privacy in their conversations under Section 12 of the 

Florida Constitution than does a shouter. 

Section 23 of the Florida Constitution is not 

implicated in this case. Section 23 includes those privacy 

interests which are not protected by specific constitutional 

provisions. Protection against the unreasonable 

interception of private communication is specifically 

provided f o r  in Section 12. Thus, Article I, Section 12 is 

the exclusive State Constitutional provision under which the 

validity of search and seizures with regard to cordless 

telephone communication can be challenged. 
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ARGUMENT 

THE USER OF A CORDLESS TELEPHONE HAS NO 
REASONABLE OR LEGITIMATE EXPECTATION OF 
PRIVACY, EITHER SUBJECTIVE OR OBJECTIVE, 
UNDER SECTION 12 OR SECTION 23 OF THE 
FLORIDA CONSTITUTION 

On June 20, 1991, Detective Mike Capo and Patrick 

McGowan of the Plantation Police Department were in the area 

of the Harbor Town Apartments using a Realistic Band Pro 

2022 Programmable Scanning Receiver; i.e. a Bearcat Scanner. 

Both officers testified that according to their DEA training 

conversations on a cordless telephone are not protected 

under the wiretap law. R 10,18,29-30. The police officers 

intercepted cordless telephone conversations relating to the 

purchase and sale of drugs. These conversations were taped. 

Eventually the officers sought a search warrant based on the 

telephone conversations and their own observations. 

Officer Patrick McGowan testified that he told Judge 

Frusciante all about the monitored cordless telephone calls 

and the procedure used in monitoring the cordless telephone 

calls. Judge Frusciante was also told that many cars were 

observed coming to the apartment and the visitors staying 

f o r  only a short time, then leaving. Seven were observed in 

one day and five in the next day. Based on the information 

received, Judge Frusciante found that there was probable 

cause to issue a search warrant. R 19. The search 

warrant was executed in good faith. 

Respondents were charged with possession of cocaine, 

possession of cannabis, and possession of drug 
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paraphernalia. Respondents filed a motion to suppress the 
evidence in the trial court. They alleged that the 

monitoring and taping of the radio portion of cordless 

telephone conversations violated Florida's Wiretap Act, 

Section 934, Fla. Stat. The trial court denied the 

respondents' motion to suppress concluding that the 

respondents did not have a "legal expectation of privacy as 

contemplated by the statute." R 75-76. 

The respondents appealed. The Fourth District Court 

agreed with the trial court that the respondents did not 

have a legal expectation of privacy as contemplated by 

Florida's Wiretap Statute, Section 934. Nevertheless, the 

Fourth District Court found that the interception and 

recording of the cordless telephone conversations did 

violate Section 12 and Section 23 of the Florida 

Constitution. The Fourth District Court did not ask f o r  

supplemental briefs, therefore, the exact issue regarding 

the Florida Constitution was never argued to the Fourth 

District Court. Petitioner disagrees with the conclusion of 

the Fourth District Court of Appeals. 

A cordless telephone of the type used by the 

respondents here and of the type found in most households 

today is a two way radio transmitter/receiver. As early as 

1973 the federal courts have recognized the relative ease in 

which a cordless telephone conversation may be intercepted 

and that this was common knowledge. See United States v. 



Hall, 4 8 8  F. 2d 193 (1973); Edwards v. Bardwell, 632 F. 

SUPP 584 (M.D. aff'd, 808 F. 2d 5 4  (5th Cir. 1986). 

Any standard reference work or 
encyclopedia will disclose that a "radio 
telephone," which is fast becoming a 
popular fad, is simply a small radio set 
which converts sound waves into radio 
waves for broadcasting and converts 
radio waves into sound waves for 
receiving ... The voices of both persons 
are broadcast "in the clear,ll that is, 
no attempt is made to "scramble" or 
distort the signal. Thus, any person 
having a radio receiver within range of 
the broadcast can hear the conversation 
if his receiver is capable of receiving 
the frequency used. The frequencies or 
channels which a particular radio may 
receive are determined by the tuning 
device which it contains. A particular 
receiver may be constructed to receive a 
limited number of radio frequencies 
(i.e. only AM commercial radio stations, 
or both AM and FM radio stations or only 
commercial television stations) or to 

frequencies upon which may be broadcast 
and received police, fire, railroad, 
ambulance, aircraft, marine, citizens 
band, and many o t h e r  types of radio 
broadcasts, including mobile radio 
telephones. Radio transmission and 
receiving is, in short, a matter of 
physics. (emphasis mine) . 

receive literally thousands of 

Edwards v. Bardwell, 632 F. Supp. 584 ,  5 8 6 - 7  (M.D. La.), 

aff'd, 808 F. 2d 5 4  (5th Cir. 1 9 8 6 ) .  See also, State v. 

Smith, 4 3 8  N.W. 2d 571, 5 7 4  (Wis. 1 9 8 9 ) .  

Of course, by definition, cordless telephone 

transmissions are neither "wire communications" nor  

"electronic communications" under the federal or state law. 
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and (12), Fla. Stat. If a cordless telephone conversation 

is to be protected at all from interception, it must be 

under the Fourth Amendment standard of Katz v. United 

States, 389 U.S. 347, 88 S. Ct. 507, 19 L.Ed. 2d 576 (1967)  

934.02 (2), Fla.Stat. The Florida law is a mirror image of 

the Federal wiretap law. 

In 1986 Congress amended the Electronic Communications 

Privacy Act (referred to herein as Title 111), 18 U.S.C. 

Sections 2510 et. seq. Prior to 1986, Title 111 prohibited 

the unauthorized interception of "oral communications," 

which are defined as: 

any o r a l  communication uttered by a 
person exhibiting an expectation that 
such communication is not subject to 
interception under circumstances 
justifying such expectation[.] 18 
U.S.C.A. Section 2510 (2). 

This definition was written shortly after the decision 

of the Supreme Court of the United States in Katz v. United 

States, supra, and was intended to be interpreted in 

accordance with the principles enunciated in Katz. State v. 

DeLaurier, 488 A. 2d 688 (R.I. 1985). Before the 1986 

amendments to Title 111, cordless telephone transmissions 

were not explicitly excluded from coverage. Nevertheless, 

the emerging view before the 1986 amendment was that 

cordless telephone transmissions were not protected under 

Title 111, the federal wiretap law. State v. DeLaurier, 

11 



supra; (even if defendant's broadcast over A.M. radio 

through use of a cordless telephone were characterized as 

"oral  communications" within meaning of Title 111, 

defendant's rights were not  violated by police action in 

monitoring the broadcast on an A.M. radio); Edwards v. 

Bardwell, 632 F. Supp. 584 (M.D. La.), aff'd, 808 F. 2d 54 

(5th Cir. 1986) (Wiretap Act provides no protection against 

interception of cordless telephone transmissions); State v. 

Howard, 235 Kan. 236, 679 P.2d 197 (1984) (defendant's 

cordless telephone conversation overheard with neighbor's 

AM/FM radio not protected); United States v. Hall, 488 F. 2d 

193 (1973) (The exclusionary provisions of the Wiretap Act 

apply when at least one participant in a telephone 

conversation uses an ordinary line telephone but there is no 

protection for a conversation between two radio 

transceivers.)l See also, Edwards v. State Farm Ins. Co., 

833 F. 2d 535, 539 (5th Cir. 1 9 8 7 ) ;  United States v. Rose, 

669 F. 2d 23, 26-27 (1st Cir.), cert. denied, 459 U.S. 828, 

1 0 3  S. Ct. 63, 74 L. Ed. 2d 65 ( 1 9 8 2 )  (Both cases holding 

that there is no justifiable expectation in the privacy of a 

cordless telephone conversation under the Communication Act, 

47 U.S.C. Section 605) 

The 1986 version of Title 111, the federal wiretapping 

statute, codifies this emerging view that cordless telephone 

conversations cannot be protected. Even after the 1986 

lThe absurdity of this postition was noted and rejected in Bardwell, 632 
F. Supp. at 588-589 and by this Court  in Dorney v. State, 402 So. 2d 
1178 (Fla. 1981). 

12 



amendments, the core definition of "oral communication" 

remains the same as when first written, shortly after the 

decision in Katz, and was intended to be interpreted in 

accordance with Katz principles. United States v. Cam, 805 

F.Supp. 1266, 1271 n. 9 (E.D.M.C. 1992). Noting that both 

the Department of Justice and the Federal Communications 

Commission told Congress that "unencrypted radio 

transmissions cannot in fact be protected from 

eavesdropping," the Carr court stated: 

However, the 1986 version of the federal 
wiretapping statute demonstrates the 
reality that, after a certain point, the 
law is incapable of protecting privacy 
rights. Without question, Congress was 
aware of the distinction between 
cellular telephones and cordless 
telephones; it chose to protect cellular 

cord1 es s conversations but not 
conversations. While critics of the '86 
Act call for reform in order to rectify 
the inequity, the truth is that there's 
no putting the Katz back in the bag. 
That is, the ease with which cordless 
'I r a d i o wave broadcasts may be 
intercepted -- intentionally and 
inadvertently -- precludes any notion of 
effective enforcement of a law designed 
to prevent it. 

United States v. Carr, 805 F.Supp. 1266, 1272-1273 (E .D .N.C .  

1992). The Fourth District Court in the appended opinion 

also noted: 

The legislative history to the 1986 
Amendments of Title I11 reflects the 
legislature's explicit finding that 
because cordless telephones operate by 
radio waves, the "radio portions of 

13 



these telephone calls can be intercepted 
with relative ease using standard AM 
radios." S.Rep. No. 541, 99th Cong., 2d - 
Sess. (1986), reprinted in 1986 U.S. 
Code Conq'l and Admin. News 3555, 3563. - 
Moreover, in adding the cordless phone 
exception to the definition of a "wire 
communication,'' the Senate recognized 
that "[b]ecause communications made on 
some cordless telephones can be 
intercepted easily with readily 
available technologies, such as an AM 
radio, it would be inappropriate to make 
the interception of such a communication 
a criminal offense under Title 111. - Id. 
at 3566. 

M o m  v. State, 632 So. 2d 623, 629 (Fla. 4th DCA 1994). 

After the 1986 amendment, the Federal courts and courts 

throughout the United States have overwhelmingly held that 

the interception of cordless telephone conversations does 

not violate Title 111, continuing the pre-1986 trend. S t a t e  

v. Smith, 149 Wis. 2d 89, 438 N.W. 2d 5 7 1  (1989) 

(Defendant's neighbor overheard defendant's cordless 

telephone conversation using a radio scanner. No u 

expectation of privacy.); Tyler v. Berodt, 877 F. 2d 705 

(8th Cir.), cext denied, U.S. 110 S. Ct. 723, 107 

L. Ed. 2d 7 4 3  (1989) (No justifiable expectation of privacy 

where neighbor's cordless telephone intercepted 

conversations on the cordless telephone in Tyler's 

household); People v. Wilson, 554 N.E. 545 (Ill. App. 1st 

Dist. 1990) (third party intercepted two mobile telephone 

conversations with a standard radio scanner. Held that the 

scanner was not an eavesdropping device and manual alerted 

owner that conversations could be transmitted to others); 

14 



People v. Fata, 139 Misc.2d 979, 529 N.Y.S.2d 683 (1988) 

(Federal law does not prohibit the warrantless interception 

of cordless telephone conversations); United States v. Carr, 

8 0 5  F.Supp. 1266 (E.D.N.C. 1992) (interception of a cordless 

telephone conversations does not  violate Title 111 or the 

Fourth Amendment); United States v. Smith, 978 F. 2d 171 

(5th Cir. 1992), cer t .  denied, 113 S.Ct. 1620, 123 L. Ed. 2d 

179 (1992) (no protection under either the federal wiretap 

law or the Fourth Amendment); Salmon v. State, 206 Ga.App. 

469, 426 S . E .  2d 160 (Ga.App., Sep. 29, 1992) (cellular 

telephone users have no justifiable expectation of privacy 

because the telephones transmit "FM" radio waves f o r  anyone 

to hear); State v. Bidinost, 1993 West Law 215454 (Ohio App. 

8 Dist., Cuyahoga County, June 17, 1993) (The purpose of the 

eavesdropping statute is to protect an individual's right to 

a legitimate expectation of privacy. It will not be used to 

reach an absurd result.) ; State v. Neisler, 635 So. 2d 433 

(La.App. 4 Cir./ Mar. 29, 1994) (no reasonable expectation 

of privacy from a conversation on a cordless phone); State 

v. King, 873 S.W. 2d 905 (Mo.App. S.D., A p r  15, 1994) 

(finding that substantial authority from other jurisdictions 

interpreting similar statutes, including interpreting 

federal wire tap laws, exclude the radio broadcast from a 

cordless telephone from the wiretap laws). But See, State 

v. McVeigh, 224 Conn. 593, 620 A.2d 133 (Conn., Feb. 16, 

1993) (the majority recognized that its decision runs 
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counter to the numerical weight of authority in other 

jurisdictions both federal and state).2 

The Florida Legislature amended Chapter 934 in 1988, 

two years after Congress amended Title 111. The Fourth 

District Court was correct in holding that the "legislature 

was aware of the state of the law as it existed under Title 

I11 of the federal act both before and after its amendment, 

and made a conscious choice to include the cordless phone 

exceptions, presumably intending to follow the federal 

example .... we hold cordless communications do not qualify as 
an 'oral communication' under section 934.02 ( 2 )  and thus 

falls outside the protection afforded by the Act." Mozo v. 

State, 632 So.  2d at 630. 

Recently, the Second District Court addressed Florida's 

1988 amended Wiretap Act, noting that it mirrored the 

federal statute: 

We have held that Congress, through its 
legislation, has "preempted the field of 
the interception of wire communications 
under its power to regulate interstate 
communications." State v. McGillicuddy, 
342 So.  2d 567, 568 ( F l a .  2d DCA 1977). 

2The dissent in McVeigh noted that the 1991 legislature had specifically 
defeated a bill that was calculated to bring the wireless, radio wave 
segment of communications via cordless telephone under the protective 
wing of the wiretap statues. "It seems a bit incongruous that the 1991 
legislature, which undoubtedly had knowledge of and information 
available concerning cordless telephone technology, rejected an 
opportunity to include cordless communications within the protection of 
the wiretap statues while the 1971 legislature, which would have had 
little or no knowledge of such technology, intended that the radio wave 
component of such communications be protected. I believe that the 
majority , in the guise of statutory interpretation, has legislated on a 
matter of public policy. That is not the function of this court." 
McVeigh, 620 A.2d at 149. 
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We have noted that although states are 
permitted to regulate wiretap warrants, 
their standards must be "at least as 
strict as those set forth in the federal 
act." 342 So. 2d at 568. Thus, as in 
McGuillicuddy, we look to the applicable 
federal law. We also examine its 
interpretation by the federal courts 
under Florida's established rule of 
statutory construction ''which recognizes 
that if a state law is patterned after a 
federal law on the same subject, the 
Florida law will be accorded the same 
construction as in the federal courts to 
the extent the construction is 
harmonious with the spirit of the 
Florida legislation." O'Loughlin v. 
Pinchback, 579 So. 2d 788, 791 (Fla. 1st 
DCA 1991). 

Jackson v. State, 19 Fla .  L. Weekly D1103 ( F l a .  2nd DCA May 

13, 1994). In Jackson the Second District Court found that 

the 1986 amended federal wiretap law specifically included 

display pagers within its ambit. Noting that the Florida 

legislature had amended its wiretap law to conform to the 

federal law, the Jackson court held that the Florida 

legislature mandated that the interception of information 

transmitted to a display pager is an electronic 

communication under section 934.02(12). Conversely, in M o m  

v. State, 632 So. 2d 623 ( F l a .  4th DCA 1994) the Fourth 

District Court  found that the amended federal wiretap act 

under Title I11 did not include cordless telephone 

conversations, consequently, neither did Florida's amended 

wiretap law under section 934. 

Having determined that the Florida Wiretap Act does not 

encompass cordless telephone conversations, the Fourth 
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District Court then determined that the conversations did 

f a l l  under Section 12 and 23 of the Florida Constitution. 

Article I, section 12 of the Florida Constitution 

provides that "[tlhe right of the people to be secure . . . 
against the unreasonable interception of private 

communications by any means, shall not be violated." This 

Constitutional provision also requires this Court to follow 

United States Supreme Court decisions construing the Fourth 

Amendment. See general ly ,  State v.  Smith, 19 Fla. L. Weekly 

S320 (Fla. June 16, 1994) . 3  The Fourth Amendment right to 

privacy is measured by a two-part test: 1)the person must 

have a subjective expectation of privacy; and 2) that 

expectation must be one that society recognizes as 

reasonable. Katz v. United States, 3 8 9 , U . S .  347, 8 8  S. Ct. 

507, 19 L.Ed. 2d 576 (1967). See, State, v. Smit'h, 19 Fla. L. 

Weekly S320 (F la .  June 16, 1994). Justice Harim's twofold 
I 

test was adopted by this Court in State v. Inbiarrano, 473 

So. 2d 1272 (Fla. 1985). This Court recently hbld that: 
I 

We find section 934.03, which provides 
that it is a crime to willfulily 
intercept oral communications, to !be 
inapplicable to this case. In order  to 
fall within the ambit of chapter 934, an 
oral communication must be "uttered by a 

3Article I, section 12 of the Florida Constitution provides in relevant 
part : 

This right shall be construed in conformity with the 4th Amendment 
to the United States Constitution, as interpreted by the United 
States Supreme Court. Articles o r  information obtained in 
violation of this right shall not be admissible in evidence if 
such articles o r  information would be inadmissible under decisions 
of the United States Supreme Court construing the 4th amendment to 
the United States Constitution. 
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person exhibiting an expectation that 
such communication is not subject to 
interception under c i  rc urns t anc es 
justifying such expectation and does not 
mean any public oral communication 
uttered at a public meeting or any 
electronic communication." Section 
934.02(2) , Fla. Stat. (1991) (emphasis 
in original). Thus, for an o r a l  
conversation to be protected under 
section 934.03 the speaker must have an 
actual subjective expectation of 
privacy, along with a societal 
recognition that the expectation is 
reasonable. State v. Inciarrano, 473 
So. 2d 1272 (Fla. 1 9 8 5 ) .  

State v. Smith, 19 Fla. L. Weekly at S321. In State v. 

Smith, 19 F l a .  L. Weekly 320 this Court recognized that 

Section 12 of the Florida Constitution must be interpreted 

under the two part test enunciated in Katz and Inciarrano as 

well as the relevant federal case law. For example, in 

State v. Smith this Court followed the one federal court 

case that addressed the issue in question. In State v. 

Smith this Court agreed with the Eleventh Circuit Court's 

ruling in United States v.  McKinnon, 985 F. 2d 525 (11th 

Cir.), cert. denied, 114 S. Ct. 130, 126 L. Ed. 2d 94 

(1993). By doing so this Court followed the mandate set 

forth in Section 12 of the Florida Constitution. 

The Fourth District Court in Mozo v. State chose to 

ignore the federal  court decisions that had ruled on the 

reasonable expectation of privacy under the Fourth Amendment 

as it relates to cordless telephones. Thus, the Fourth 

District Court did not follow the mandate set forth in 

Section 12 of the Florida Constitution. 
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Two federal cases have considered the question of 

whether the interception of cordless telephone calls 

constitute a search within the meaning of the Fourth 

Amendment: United States v. Carr, 805 F.Supp. 1266 (E .D .N.C .  

1992) ;  United States v. Smith, 978 F. 2d 1 7 1  (5th Cir. 

1992), cert. denied ,  113 S.Ct. 1620, 123 L. Ed. 2d 179 

(1992). In U.S. v. Smith the court noted that nearly half 

of the 95 million U.S. households use cordless phones. U.S. 

v. Smith at 177. The court also noted that the new cordless 

telephones are no longer set to one frequency but can be 

changed to different frequencies at the touch of a button. 

Furthermore, today's cordless phones broadcast on radio 

frequencies not utilized by commercial radio so that 

conventional radios can no longer pick up cordless phone 

communications. In addition, some models now being marketed 

actually scramble the radio signals so that even radio 

scanners cannot intercept the communications. Nevertheless, 

in U.S. v. Smith the court stated, "Courts should bear in 

mind that the issue is not whether it is conceivable that 

someone could eavesdrop on a conversation but whether it is 

reasonable to expect privacy." U.S. v. Smith 

court in U.S. v. Smith held: 

at 179. The 

Application of the Fourth Amendment in a 
given case will depend largely upon the 
specific technology used, and a trial 
court must be prepared to consider that 
technology in a hearing on a motion to 
suppress. 
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The real question is whether Smith's 
subjective expectation of privacy is one 
that society is prepared to recognize as 
reasonable. As discussed earlier, the 
reasonableness of any expectation of 
privacy for a cordless phone 
conversation will depend, in large part, 
upon the specific telephone at issue. 
As the proponent of the motion to 
suppress, the burden was on Smith to 
show that the evidence in this case was 
obtained in violation of his Fourth 
Amendment rights. Yet, Smith introduced 
absolutely no evidence--such as the 
phone's frequency or range--that would 
tend to show that his subjective 
expectation of privacy was reasonable. 

U.S. v. Smith at 180-181. 

The court in United States v. Carr, 805 F.Supp. 1266 

(E.D.N.C. 1992) also held that the defendant did not have a 

reasonable expectation of privacy under the Fourth 

Amendment. In U.S. v. Carr the court noted that "[slince 

the Federal Communications Commission ordered that all 

cordless telephone based units must bear a warning that, 

"Privacy of communications may not be ensured while using 

this at least one c o u r t  has concluded that, 

notwithstanding the user's subjective belief, the 

expectation of privacy cannot be a reasonable one. State v. 

Smith, 438 N.W. 2d at 577."  U.S. v. Carr at 1271. The 

court noted that " [ i J n  the six years since the ECPA [Title 

1111 was enacted the prevalence of cordless telephones in 

use in American household and businesses unquestionably has 

4The evidence in the ins tant  case i s  that  t h e  warning appeared on the 
bottom of the  base unit. 
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skyrocketed ... This time last year it was estimated that 47 
million cordless telephones were in use. [ I  With such 

widespread use, it no longer is reasonable to claim or to 

exhibit iqnorance of a cordless telephone's fundamental 

operation. I' U.S. v. Carr at 1272. Although cordless 

telephones look and operate like a land line telephone, both 

the base and the handset have an antenna. In addition, 

"unlike a conventional telephone, a cordless handset must be 

turned 'on' in order to place or receive a call." U.S. v. 

Carr at 1274. The court further found that the defendant's 

failure to acquaint themselves with "the technology they 

employed to further their illegal activities does not 

insulate them from responsibility." U.S. v. Carr at 1275. 

Consequently, the court in U.S. v.  Carr "concluded as a 

matter of law that, [in the Spring of 19921, although the 

defendants may, from time to time, have had a subjective 

expectation of privacy in their cordless telephone 

conversations, such expectations were not objectively 

reasonable" pursuant to the Fourth Amendment. 

Since the ruling of these two federal cases, other 

states have also noted the defendants do not have a 

legitimate or reasonable expectation of privacy in a 

conversation on a telephone which transmits by radio waves 

via a cordless telephone. State v. Neisler, 635 So. 2d 433 

(La.App. 4 Cir., March 29, 1994); State v. King, 873 S.W. 2d 

905 (Mo.App. S.D., Apr. 15, 1994); State v. Bidinost, 1993 

West Law (Ohio App. 8 Dist., Cuyahoga County, Jun. 17, 
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1993); Salmon v. State, 206 Ga.App. 469, 426 S.E. 2d 160 

(Ga.App., Sep. 29, 1992). Furthermore, the United States 

Supreme Court turned down certiorari in United States v. 

Smith, thus, implicitly, if not explicitly, affirming the 

ruling and reasoning of the Fifth Circuit. Consequently, 

this Court must determine that there is no reasonable 

expectation of privacy from any conversation on a cordless 

phone under Section 12 of the Florida Constitution. See 

qenerally, State v. Smith, 19 Fla. L. Weekly S320 ( F l a .  June 

16, 1994) .5 

Furthermore, contrary to the Fourth District's holding, 

cordless telephone conversations are not protected by 

Article I, Section 23 of the Florida Constitution. In State 

v. H u m e ,  512 So.  2d 185 (Fla. 1987) this Court explained 

that Florida's right of privacy provision, Article I, 

5The Fourth District Court of Appeal felt that both U.S. v. Carr and 
U.S. v. Smith were decided by applying the objective prong of the Katz 
formula; i.e., whether the defendant was reasonble in his belief of 
privacy. MOZO, 632 So. 2d at 633. Petitioner disagrees with this 
simplictic reading of both federal cases. Both cases noted that the 
technology of the cordless telephone, the Labeling attached to the 
telephone and the widespread used of cordless telephones prohibit a 
claim of ignorance. "With such widespread use, it no longer is 
reasonable to claim or to exhibit ignorance of a cordless telephone's 
fundamental operation." U.S. v. Carr, 805 F.Supp. at 1272. In 
determining whether a belief i s  legitimately held a court must turn to 
objective standards. Though a defendant may claim that he held a 
legitimate belief in the privacy of a cordless telephone conversation 
that belief cannot be held legitimately in today's world. Furthermore, 
Petitioner would maintain, that it was encumbant upon the respondents to 
have shown the trial court that any subjective belief was legitimately 
held. A self-serving statement is not enough. Willful ignorance, like 
willful, cannot translate into a leqitimate belief in order to avoid - 
responsibility. United States v. Carr, 805 F.Supp. 1266, 1275 (E.D.N.C. 
1992) ("That the defendants failed to acsuaint themselves with the . .  

technology they employed does not insulate them from responsibility. 
Nor does the Constitution provide greater protection to less well- 
educated and less sophisitcated persons than it does to those with 
greater means or superior ability.") 
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Section 23, does not modify the applicability of Article I, 

Section 12, particularly since section 2 3  was adopted prior 

to the present section 12. Article I, Section 12 requires 

this Court to construe Fourth Amendment issues in conformity 

with rulings of the United States Supreme Court. State v. 

Jimeno, 588  So. 2d 233 (Fla. 1991). Since the passage of 

Section 12 this Court is "bound to follow the 

interpretations of the United States Supreme Court with 

relation to the fourth amendment, and provide no greater 

protection than those interpretations." Bernie v. State, 

524 So. 2d 988, 990-1 (Fla. 1988). Therefore, the 1982 

amendment to Article I, section 12, of the Florida 

Constitution brings this state's search and seizure laws 

a into conformity with all decisions of the United States 

Supreme Court rendered before and subsequent to the adoption 

of that amendment. Bernie, 525 So.  2d at 992. 

Consequently, the on ly  time Article I, Section 23 can be 

used to suppress evidence is when the Fourth Amendment to 

the United States Constitution, and thereby Article I, 

Section 12, is not implicated. Shaktman v. State, 529 So.  

2d 711 (Fla. 3rd DCA 1988), approved 553 So. 2d 198 (Fla. 

1989) (use of a pen register does not constitute a search or 

require a warrant under the Fourth Amendment and Article I, 

Section 12, therefore Article I, Section 23 protections were 

considered. ) See a l so ,  Winfield v. Division of Pari-Mutual 

Wagering, 477 So. 2d 544 (Fla. 1985) (Bank records, 

subpoenaed by the government without notice to a depositor 
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under investigation were not private papers within the ambit 

of the Fourth Amendment and Article I, Section 9, therefore, 

Article I, Section 23 protections were considered). Since 

the Fourth Amendment applies to searches and seizures, 

Department of Law Enforcement v. Real Property, 588 So. 2d 

957 (Fla. 1991), Article I, Section 12 is the exclusive 

State Constitutional provision under which the validity of 

search and seizures with regard to cordless telephone 

conversations can be challenged. In sum, Article I, Section 

23 is preempted from the field by Article I, Section 12 and 

the Fourth Amendment of the United States Constitution. 

In considering the scope of Section 23 this Court 

stated that Section 23 provides "an explicit textual 

foundation for those privacy interests inherent in the 

concept of liberty which may n o t  otherwise be protected by 

specific cons t i tu t iona l  prov i s ions ."  In Re T.W., 551 So. 2d 

1186, 1192 ( F l a .  1989) citing to Rasmussen v. South Fla. 

Blood S e w . ,  500 So. 2d 533, 536 (Fla. 1987). Article I, 

Section 12 of the Florida Constitution provides that " [tlhe 

right of the people to be secure ... against the unreasonable 
interception of private communications by any means, shall 

not be violated. I' The Florida Constitution, under Section 

12, provides a specific textual recognition of the existence 

and importance of the fundamental liberty and interest in 

the right to be free from unreasonable interception of 

private communications. Therefore, Section 23's 

constitutional protection is not implicated in this case. 
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See State v. Smith, 19 Fla. L. Weekly S320, 5321 (Fla. June 

16, 1994). 

Petitioner maintains that any alleged belief by the 

respondents in the "privacy of the telephone calls in 

questionf1 is illegitimate and "spurious or false." In 1988 

the New York Superior Court Stated: 

[Tlhose who use cordless telephones do 
so at their peril. These telephones are 
FM transceivers and may be easily 
monitored by anyone in the area who 
possesses an FM radio receiver, 
including another cordless telephone. 
Even if it could be believed that the 
defendant had no knowledge that cordless 
telephone conversations could be 
overheard by others, and there is ample 
evidence to the contrary in the warrant 
application, that belief is not 
reasonable given the widespread use of 
cordless telephones and the common 
knowledge about how they function. 

People v. Fata, 139 Misc. 979, 529 N.Y.S. 2d 683, 686 

(1988); U.S. v. Carr, supra. Not only is it common 

knowledge that cordless telephone conversations are not 

necessarily private but the respondents were fully advised 

by the FCC l abe l  on the telephone that, given the nature of 

the phone, privacy was not ensured. In U.S. v. Carr the 

court stated: 

In rejecting a suggestion to require 
telephone manufacturers to incorporate 
privacy features into cordless telephone 
design, the Federal Communications 
Commission commented, [ c ]  onsumers must 
share some responsibility f o r  evaluating 
the advantages and limitations of 
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cordless telephones before deciding 
whether to purchase" one. 49 Fed. Reg. 
1515, 1517 (Jan. 12, 1984). 
Unfortunately, the price we pay f o r  
convenience often is loss of privacy. 

U.S. v. Carr, 805 F.Supp. at 1275. The Fourth District 

Court questioned the adequacy of the label to warn the 

respondents of the dangers of using a cordless telephone. A 

warning is adequate under Florida law if it is communicated 

by means of positioning, lettering, coloring, and language 

that will convey to a typical user of average intelligence 

the information necessary to permit the u s e r  to avoid the 

r i s k  and to use the product safely. Stanley Industries, 

Inc. v. W.M. Barr & Co.,Inc., 7 8 4  F.Supp. 1570 (S.D.Fla. 

1992); Babine v. Gilley's Bronco Shop, 488 So.  2d 176 (Fla. 

1st DCA 1986) (customer's assumption of obvious risks 

inherent in mounting and riding a mechanical bull at a 

nightclub precluded customer's claim that manufacturer was 

negligent for failure to warn of obvious r i s k s ) ;  Adams v. 

G.D. Searle & Co., Inc., 576 So. 2d 728 (Fla. 2nd DCA 1991) 

(Adequacy of prescription drug warning is question of fact 

except where warning is accurate, clear, and unambiguous). 

The adequacy of a warning label cannot be abrogated by the 

respondents failure to acquaint themselves with the warning 

labels on the telephone or the warning in the ownerls 

manual. e.g., Registe v. Porter, 557 So. 2d 214 (Fla. 2nd 

DCA 1990). See a l s o ,  State v. Delaurier, 488 A. 2d 688 

(R.I. 1985) (No justifiable expectation of privacy where 

defendant was advised by owner's manual that came with the 

27 



phone that given the nature of the phone, privacy was not 

insured); United States v. Rose, supra. 

Any holding that protects cordless telephone 

conversations, contrary to the weight of authority, serves 

only to protect criminals in the furtherance of their 

illegal activities. The philosophy underlying the 

admissibility of such evidence is that those involved in 

illegal activities should anticipate the use by the police 

of scientific devices commonly used by and available to the 

general public, and we should neither shield defendants from 

the risk that their illegal activities may be discovered by 

commonly used scientific devices, "[nlor should we be t o o  

ready to erect constitutional barriers to relevant and 

probative evidence which is a l s o  accurate and reliable." 

United States v. White, 401 U.S. 745, 751-2, 9 1  S.Ct. 1122, 

28 L. Ed. 2d 453 (1971). Patently, bearcat scanners are 

commonly used scientific devices and provide information 

which is accurate and reliable. Defendants can avoid the 

obvious problems inherent in cordless telephones by using 

their regular telephone. Then if the police listen without 

the warrant and without the wiretapping authority, then the 

evidence is inadissible. This Court need not protect the 

criminal's right in conducting their illegal activities 

under the guise of protecting the individual in his home and 

that privacy. 

This Court in Dorsey v. State, 402 So. 2d 1178 (Fla. 

1981) specifically rejected the Ninth Circuit Court of 
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Appeals reasoning in United States v. Hall, 488 F. 2d 193 

(9th Cir. 1973) which held: "[W]e are forced to conclude 

that, when part of a communication is carried to or from a 

land line telephone, the e n t i r e  conversation is a w i r e  

communication and a search warrant is required. (emphasis 

added by this Court). Dorsey at 1183. This Court noted 

that this was an "absurd resultrt6 and approved of that part 

of the Hall opinion that stated, "These conversations were 

intercepted by an ordinary radio receiver and not by a phone 

tap. Logically, they should be afforded no more protection 

than those occurring between t w o  radio transceivers. 'I 

Dorsey at 1183.7 (emphasis added by this Court.) In Dorsey 

this Court refused to include within any constitutional 

provision or the Florida wiretap law radio broadcast signals 

which are openly available for anyone with the proper 

receiving equipment to hear. This Court held that it would 

be "absurd and asinine" to require a warrant or court order 

to listen to the open and available airwaves. Consequently, 

this Court has ruled, albeit indirectly, that those who 

used cordless telephones have no reasonable expectation of 

6Edwards v. Bardwell, 632 F.Supp. 584, 588-9 (M.D.La. 1986) also 
disapproved of the "absurd" result of Hall and held "[tlhere is no 
reasonable expectation of  privacy in a communication which is broadcast 
by radio in all directions to be overheard by countless people who have 
purchased and daily use receiving devices such as a 'bearcat' scanner or 
who happen to have another mobile radio telephone tuned to the same 
frequency. " 
'The - Hall court also recognized that "Broadcasting communications into 
the air by radio waves is more analogous to carrying on an oral 
communication in a loud voice o r  with a megaphone than i t  is to the  
privacy afforded by a wire. 
invitation to Listen is afforded to all those who can hear." Hall at 

As with any broadcast into the air, the 

196. 
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privacy either under the Florida constitution or under the 

Florida's wiretap law. 

To paraphrase this Court's holding in Dorsey v. State, 

402 So. 2d 1178 (Fla. 1981): 

In Florida it is a well-settled 
principle that statutes must be 
construed so as to avoid absurd results. 
Realty Bond & Share Co. v. Enqlar, 104 
Fla. 329, 143 So. 152 (1932). The 
instant statute can be so construed, and 
we do so to avoid reaching a result that 

communications contained in section 
934.02 must be interpreted in a common 
sense and reasonable manner. We 
construe the prohibition of interception 
of wire communications "made in whole or 
in part through the use of facilities 
for the transmission or communications 
by the aid of wire . . . ' I  to apply only to 
so much of the communication as is 
actually transmitted by w i r e  and not 
broadcast in a manner available to the 
public. Just as it would be absurd to 
include within the definition of "wire 
communication" a message broadcast over 
a public address system f o r  everyone to 
hear, even though the communication is 
aided by certain wires, it would be 
equally absurd and asinine to include 
within that definition television or 
radio signals broadcast with no 
reasonable expectation of privacy and 
openly available for anyone with the 
proper receiving equipment to hear. We 
emphasize the broadcast nature of such 
messages, since one who [uses cordless 
telephones] should know, [ I ,  that such 
communications are open to any members 
of the public who wish to take the 
simple step of listening to them. Such 
signals clearly lack any expectation of 
privacy. They are, by the very nature 
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of being broadcast, communications 
unprotected by any constitutional  r ight  
or by Florida's wiretap law and 
therefore are admissible in evidence ... 

Dorsey v. State, 402 So.  2d 1178, 1183 (Fla. 1981). 

Accordingly, this Court should disapprove of the ruling 

by the Fourth District Court of Appeals and reinstate the 

convictions and sentences of the trial court pursuant to a 

plea of guilty. Petitioner respectfully requests that this 

Court hold that user5 of cordless telephones have no 

justifiable expectation of privacy either under the Florida 

Constitution or Florida's wiretap law. 
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CONCLUSION 

Based on the foregoing points and authorities the State 

respectfully requests this Court reverse the Fourth District 

Court's ruling and remand for the re-instatement of the 

respondents' convictions and sentences. 

Respectfully submitted, 

ROBERT A. BUTTERWORTH 
Attorney General 
Tallahassee, Florida 

Assistant Attorney 
Florida Bar No 393 
Department of Legal Affairs 
1655 Palm Beach Lakes Blvd. 
Suite 300 
West Palm Beach, Florida 

33401-2299 
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MLZO v. STATE 
Clte 81 632 So.2d 623 (FLaApp. 4 Dht. 1994) 

Joyce MOZO, and Edgardo 
MOZO, Appellants, 

V. 

STATE of Florida, Appellee. 

No. 924280. 

District Court of Appeal of Florida, 
Fourth District. 

Jan. 19, 1994. 

Rehearing and Rehearing En Banc 
Denied March 22, 1994. 

Defendants were convicted of drug viola- 
tions in the Circuit Court, Broward County, 
Robert W, w o n ,  Jr., J, Defendants appeal- 

‘ed. The District Court of Appeal, Anstead, 
J., held that: (1) communications from cord- 
less telephones were not protected by state 
Security of Communications Act; (2) random 
interception of cordless phone communica- 
tion, without sufficient cause or suspicion, 
was unreasonable interception of private 
communication in violation of State Constitu- 
tion; and (3) interception violated general 
right of privacy provision of State Constitu- 
tion. 

Reversed and remanded, 

Farmer, J., concurred specially and filed 
opinion. 

1. Telecommunications -530 

Occupant of apartment from which cord- 
less telephone calls were intercepted by po- 
lice had standing, to challenge legality of 
interception, even though he was not party to 
any conversations. West’s F.S.A. Conk. Art. 

0 l, § 12. 
2. Telecommunications -493 

State Security of Communications Act 
was intended to flesh out constitutional pro- 

tections afforded private communications, 
while at same time giving guidance to law 
enforcement as to legitimate circumstances 
under which they may use interception of 
communications as investigative tool. West’s 
F.S.A. 98 934.01 et seq., 934.02(1, 21, 934.- 
03(l)(a-d); West’s F.S.A. Const. Art. 1, I 12. 

3. Telecommunications -492 

Although state Security of Communica- 
tions Act evinces greater concern for protec- 
tion of privacy interests in conversation than 
does federal Omnibus Crime Control and 
Safe Streets Act, legislative history of federal 
act may be consulted for guidance qn inter- 
preting state statute. West’s F.S.A § 934.01 
et seq.; 18 U.S.C.A. §J 251CL2520. 

4. Telecommunications -493 
. .  

Cordless communications do ‘not qualify 
as an “oral communication” for purposes of 
protections available under state Security of 
Communications Act. West’s F.S.A. § 934.- 
02(2). I . I  

See publication Words and Phrases 
for other judicial constructions and def- 
initions. 

5. Constitutional Law -12, 16 

In construing provisions of Flocda Con- 
stitution protecting personal rights, court has 
duty to focus primarily on factors that inhere 
in state’s own unique experience, such as 
express language of constitutional provision, 
its formative history, preexisting and devel- 
oping state law, evolving customs, traditions 
and attitudes within state, state’s own gener- 
al history and any external influences that 
may have shaped state law. 

6. Telecommunications e494 .1  

Random interception of cordless phone 
communication, without sufficient cause or 
suspicion, constitutes unreasonable intercep- 
tion of private communication in violation of 
State Constitution. I West’s F.S.k Const. 
Art. 1, 0 12. I 
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7. Constitutional Law -82(7) 

In order to sustain state interference 
with privacy rights of citizens, protected by 
State Constitution, state has burden of justi- 
fying intrusion, and is required to meet bur- 
den by demonstrating that challenged regu- 
lation serves compelling' s a t e  interest and 
accomplishes its goals through use of least 
intrusive means. West's F.S.A. Const: Art. 

rights to privacy, under State Constitution, 
by using instrument which had on its under- 
side sticker containing statement that "priva- 
cy of communication may not .be insured"; 
origin of instrument was unknown, there was 
no indication whether- defendant had seen 
sticker, and in any event t h e w  w& question 
whether language wm suffiHent to constitute 
waiver. West's F .Sk Const. Art. 1, § 23. 

9. Constitutional Law @82(7) 

State constitutional right to privacy was 
intended to protect an individual's expecta- 
tion of privacy regardless of whether society 
recognized expectation as reasonable. 
West's F.S.A Const. Art. 1, 0 23, 

10. Telecommunications -494.1 

Under state constitutional general provi- 
sion guaranteeing right of privacy, person's 
private conversations over cordless telephone 
are presumptively protected from govern- 
ment interception. West's F.S.A. Const. &. 
1, 9 23. 

J. David Bogenschutz of Bogenschutz & 
Dutko, PA, Fort Lauderdale, for appellantk. 

Robert k Butterworth, Atty. Gen., Talla- 
hassee, and Carol Cobourn Asbury, Asst. 
Atty. Gen., West Palm Beach, for appellee. 

ANSTEAD, Judge: 

'This case presents the question of whether 
the police may randomly intercept and listen 
to private conversations emanating from a 

person's home over a cordless telephone. 
We And such conversations axe protected by 
the Florida Constitution and reverse and re- 
mand. 

FACTS 
The Mozos were arrested and informed 

against for possession of cocaine, possession 
of cannabis, and possession of drug para- 
phernalia. They moved to suppress evidence 
seized from their home in a search and 
claimed the search resulted from the govern- 
ment's illegal interception of private tele- 
phone calls in their home. After taking testi- 

gument, the 'court de- 
nied the motion, finding that tKe police acted 
lawfully in intercepting the cordless phone 
calls. The Mozos subsequently pleaded nolo 
contendere but reserved the right to appeal 
the court's ruling because a contrary ruling 
on the legal issue involved would be disposi- 
tive of the state's case against them; 

The hearing on the Mozos'.motion to sup- 
press discIosed the following facts.. On June 
20, 1991, Detectives Mike Kapo and Patrick 
McGowan of the Plantation Police Depart- 
ment were in the area of the Harbor Town 
Apartment Complex using an electronic scan- 
ning device to monitor private telephone 
calls. It is not clear from the record why the 
detectives chose to surveil this particular 
complex Their goal was to use the scanning 
device to scan frequencies at random hoping 
to come across some kind of illegal activity. 
According to Detective McGowan, this could 
be done by tuning the device in to different 
frequencies so various radio transmissions, 
such as from cordless phones, could be over- 
heard. Detective Kapo purchased the scan- 
ner, made by Realistic, at Radio Shack on 
June 17, three days before the date in ques- 
tion. The purchase was made with funds 
furnished by the Plantation Police Deparb 
ment and, according to Detective Kapo, was 
approyed by his sergeant for the 'express 
purpose of monitoring cordless phone calls. 
On the night of June 20, the detectives 

intercepted numerous pho 
a phone call in which'a fem 
was speaking. to an unidentified male by 
cordless telephone. The male asked Joyce if 
"she had the same stuff that she had last 
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night.” Joyce then turned, away from the 
receiver and asked an unidentified person, 
“DO you have the same stuff as last night?” 
After receiving an answer, ‘she responded 
into the receiver, “NO, just has powder. . No 
rock.” At no time after eavesdropping in on 
this call did the officers attempt to obtain a 
court order to continue to monitor that fre- 

- quency. Both detectives testified the reason 
they did not obtain such an order was be- 
cause they believed that Florida’s Security of 
Communications Act, Chapter 934, Florida 
Statutes (1989) did not apply, and therefore, 
they were legally entitled to intercept cord- 
less phone conversations without one. 

The’ detectives continued to monitor the 
same frequency throughout the evening, 
eventually hearing a female say, “[Clome to 
my apartment., The entrance code is 120.” 
The next day, June 21,:1991, the detectives 
learned entrance code 120 corresponded with 
an apartment rented to’ appellant Edgardo 
Mozo. Upon gathering this information, 
thex began to visually surveil the apartment: 
In addition, they ‘continued to, honitor the 
same frequency, and even began to p p e  rec- 
ord the intercepted phone conversations. 
Once again; these procedures were followed 
without ‘obtaining a w h a n t  or court order. 
Furthermore, all calls were intercepted with- 
out the knowledge or consent of the callers. 
Eventually, after following the same proce- 
dures and intercepting a number of calls for 
one more day; Detective McGowan left to 
obtain a’ search warrant: We recited the 
above information, and added he observed a 
pattern of people arriving at the apartment 
and leaving shortly thereafter. Finding 
probable cause, the judge issued a search 
warrant for the MOZOS’ residence. 

The detectives executed the w q a n t  later 
that night and recovered an extensive list of 
physical evidence, including several contra- 
band items. ’ Mrs. Mozo was’ present’ in the 

th three ,others, but Mr. 

, 

. I  

The record is devoid of 
the M020s’ cordless phone or how it operates, 
although the record does indicate there is a 
sticker on the bottom of the base unit con- 
taining the following statement: 

This cordless telephone system operates 
on the part 1568 FCC Rules. Privacy of 
communication may not be insured when 
using this phone. Operation is subject to 
two conditions: 1, it may not interfere-with 
radio communications. 2. it must accept 
any interference received including that 
which may cause‘ undesirable operation. 
Complies with parts 1568 FCC Rules, FCC 

There is no evidence’ indica 
knowledge of this sticker. 

Initially, a question arises whether Mr. 
Mozo has standing to challenge the intercep- 
tion of the T‘ordless phone conversations. He 
maintains he had a reasonable expectation of 
privacy in those phone calls. Howevel: there 
is no evidence inkthe record demonstrating 
he was ever a party to any of the intercepted 
cordless phone conversations.. The only tes- 
timony taken at  the motion to suppress hear- 
ing with reference to the intercepted conver- 
sationq was that of Detective McGowan, ,who 
described each intercepted call. Almost 
without exception, he testified it was Mrs. 
Mozo receiving the calls, Only one phone 
call fails to identify who received it. 

111 In order’to have standing to ch i -  
lenge the interception of the conversations, 
Mr. Mozo had to be either a part# to the 
conversations or one whose premises served 
a3 the site of the surveillance which resulted 
in the interception. See A & m n  d United 
States, 394 US,  165,89 $.ct. 961’22 L.Ed.2d 
176 (1969); see also State z1. Eber, 502 S0.2d 
32 (Fla. 3d DCA) (where defendant was not 
an “aggrieved person,” defined in section 
934.02(9) a8 one “who was I party to any 
intercepted wire, oral, or electronic communi- 
cation or a person against whom the inter- 
ception was directed,” he lacked standing to 
challenge unlawful wiretap), ww. denied 511 
So.2d 299 (FlL), und‘cert. denied, 484 U.S. 
897, 108 S.Ct. 232, 98 L.Ed.2d 190 (1987); 
Stak v. Albano, 394 So.2d 1026 (Fla. 2d DCA 
1981) (defendant lacked standing where he 
was not a party to any intercepted conversa- 
tions nor were his premises the site of any 
electronic surveillance). Even though, Mr. 

j.: 
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Mozo was not a party to any of the conversa- 
tions, the record shows the apartment from 
which the conversations emanated and the 
evidence seized was leased in his name. It is 
also apparently the state's position that Mr. 
MOZO'S possession of the premises gives rise 
to his alleged possession of the illegal sub- 
stances found therein. Thus, by virtue of his 
proprietary interest in the apartment, Mr. 
Mozo enjoyed a reasonable expectation of 
privacy that his apartment would not be un- 
der surveillance. Accordingly, we conclude 
he has standing to challenge the interception 
of cordless telephone conversations originat- 
ing from the apartment rented under his 

LAW A N D  ANf iYSIS  
At issue is whether the privacy protections 

accorded traditional telephone usage should 
be extended to cordless telephones used in 
the privacy of one's home. Significantly, nei- 
ther the United States Supreme Court nor 
the Florida Supreme Court has addressed 
the issue of whether the Fourth Amendment 
protects conversations on a cordless phone. 
In' fact, the United States Supreme Court 
has declined to review a decision #at ruled 
on this issue, See Tybr w. Bemdt, 877 F.2d 
705, 70647 (8th Cir.1989), cert. denied, 493 
US. 1022, 110 S,Ct. 723, 107 L.Ed.2d 743 
(1990). 

According to one source, nearly half of the 
95 million United States households use cord- 
less telephones. See United States v, Smith, 
978 F.2d 171, 177 (5th Cir.1992) (citing An- 
thony Ramirez, More Range, Less Static in 
New Cordless Phones, N.Y. TIMES, Sept. 
12, 1992, § 1, at  111, cert hnie4 - US. 
- , 113 S.CL 1620,123 L.Ed.2d 179 (1993)). 
The recent explosion in cordless phone ug- 
age, coupled with the unique nature by which 
they function, has resulted in confusion over 
whether to characterize them as traditional 
telephones or radio transmitters. As stated 
by the Fifth Circuit Court of Appeals: 

1. The state also argues this court is barred from 
considering the merits of this case because the 
issue involved is not dispositive. Based on the 
record below, we reject this argument. See How- 
ard v. State, 515 So.2d 346 (Fla. 1st DCA 1987) (a 
trial court's denial of a motion to suppress in a 
drug case i s  dispositive where the state has no 

In one sense, the cordless telephone is just 
what the name implies, a telephone. It 
looks and sounds like a normal land line 
telephone. When you use a cordless 
phone, you dial a telephone number and 
talk to the party on the other end of the 
line. In actual operation, however, the 
cordless phone actually uses a radio signal. 
The typical cordless phone consist8 of a 
base unit, attached to the land-based tele- 
phone line, and a mobile unit which trans- 
mits and receives the radio signals that 
cany  the actual conversation to and from 
the base unit. / L  

Smith, 978 F.2d at 178. The Wisconsin Su- 
preme Court described their operation in this 
way: , 

Weak signale ar S m i  om' the 
base unit and handset in all directions and 
may be intercepted within about one thou- 
sand feet by anyone who is listening with a 
scanner, compatible cordless telephone, or 

571, 574 (1989). 
The United States Supreme Court has 

long given explicit Fourth Amendment pro- 
tection to private telephone conversations. 
In Lopez v. United States, 373 U.S. 427, 83 
S.Ct. 1381, 10 L.Ed.2d 462 (1963), the Court 
retreated from its previous stance that a 
physical trespass must occur for there to be 
a search or seizure? and held private tele- 
phone conversations were protected from 
electronic eavesdropping by the government. 
Chief Justice Warren explained in his con- 
currence: 

In part, the Court rested its decision [in 
Olmstead v. United States] on consider- 
ations thought peculiar to wiretapping, i.e., 
the interception of telephonic communica- 
tions. "The language of the amendment 
cannot be! extended and expanded to in- 
clude telephone, wires, reaching to the 
whole world from the defendant's house or 

other evidence with which it can proceed to trial 
against the defendant); Ruiz v. State, 416 So.2d 
32 (Fla. 5th DCA 1982) (orders denying motions 
to suppress are presumptively dispositive). 

2. See Ohstead v. United States, 277 U.S. 438. 40 
S.Ct. 564. 72 LXd. 944 (1928). 
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office. The intervening wires are not part 
of his house or office; any more than are 
the highways along which they are 
stretched,” 277 US. at  466, 48 S.Ct. at  
568. “The reasonable view is that one who 
installs in his house a telephone instrument 
with, connecting wires intends to project 
i s  voice to those q&k outside, and that 
the wires beyond his house, and messages 
while passing over them, are not within the 
protection of, the Fourth Amendment, 
Here those whb intercepted the projected 
voices:: were ’ not in the house. of either 
party to the conversation:‘\- Id at: 466, 48 

of this 

ably, fzice-&-face converiations-in home or 
offici are more’ intimaiily ’ a‘ part‘ d h e  
right to privacy than are telephonic con- 

. versations, see p. 1395,, suprah any attempt,. 
, draw a ~ constitutional distinction wo$d 
ignore the plain realities- of modern life, in 
which the telephone. has, assumed an indis- 

role ,in free human communica- 

373 US. at 458 n.‘ 8, 83 S.CL at 1398 n. 8 
(Warren, C.J., concurring); Subsequently, in 
atz v. United States, 389 US. 347, 88 S.Ct, 

%7; 19-L.Ed.2d 576 (1967), the Court de- 

One who occupies it [a public telephone 
booth], shuta the door behind him, and 
pays the toll-that permits him to place a 
call iR surely entitled to assume that the 
words. he utters into the mouthpiece will 
not be broadcast to the world. To read 
the Constitution more narrowly is to ig- 
nore the vital role that the public tele- 

ome to play in private cornmu- 

52, 88 S.Ct. at  512. 

. S.Ct. at  568: 

a hf &@- 

, I  

clared without equivocationi 

, 
there is no question that ’citizens enjoy a 
right of privacy in their private communica- 
tions, including those conducted, by tele- 
phone. 

I Florida case law has failed to address the 
issue of the right of privacy in private com- 
munications over a cordless phone. Indeed, 
in Dorsey 1). State; 402 SoPd 1178 (Fla.1981), 
where the court approved the interception of 

a beeper signal as it\ was transmitted by 
radio waves, the supreme court noted: 

We do not reach any hypothetical ques- 
tions involving more sophisticated methods 
of intercepting communications which in 
fact engender a reasonable expectation of 
privacy; such as land-line telephone mes- 
sages transmitted in part by wireless sig- 

cy which ‘are protected? by the Act::- The 
state responds by arguing that the Mozos 
had neither a. subjective. nor a’ reasonable 
expectation of privacy in these conversations 
because they took!-, plac‘e: over I a cordless 
phone: Accordingly, it is necessary to ana- 
lyze the Act,-= well as the relevant state and 
federal constitutiohd provisions, in order to 
determine whether a citizen’s cordless phone 
conversations are protected by 1 

COMMUNICATIONS 
ACT 

[ W I ’  The Florida ‘Security ‘of Communi- 
cations Act was intended to flesh out the 
constitutional protections afforded private 
commufications, while at  the same time giv- 
ing guidance to law enforcement 
legitimate circumstances under which they 
may use the interception ‘of communications 
as an investigative tool. See section 934.- 
03( l)(a)-(d). Generally speaking, under the 
Act,’ all persons are prohibited from inter- 
cepting or disclosing the contents of any 
private wire,’ oral, or electronic communica- 
tions. In order to fall within the protections 
of the Act, the communication must initially 
fit within the definition of a “wire,” “oral,” or 
“electronic” communication as described 
therein. Section 934.02(1) defines ‘’wire com- 
munication” as: 

any aural transfer made in whole or in part 
through the ‘use of facilities for the trans- 
mission of mmmunications by the aid of 
wire, cable, or other like connection be- 

~ I .  
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tween the point of origin and the point of 
reception including the use of such connec- 
tion in a switching station furnished or 
operated by any person engaged in provid- 
ing or operating such facilities for the 
transmission of intrastate, interstate, or 
foreign communications or communications 
affecting intrastate, interstate, or foreign 
commerce. Such term includes any elec- 
tronic storage of such communication but 
does not include the mdio portion of a 
c&ss telephone communication that is 
transmitted between ths cordless Slephons 
handset and the base unit. 

, ,  
(Emphasis added). 
An “electronic communication’’ is defined in 
section 934.02(12) as: 
any transfer of signs, signals, writing, im- 
ages, sounds, data,, or, intelligence of any 
nature transmitted in whole or in part by a 
wire, radio, electromagnetic, photoelec 
tronic, or photooptical system that affects 
intrastate, interstate, or foreign commerce, 
but does not include: 
(a) The mdio portion of a cordless tele- 
phm communication that is transmitted 
between t h  cordhss telephone h d e t  
and the base unit; 

* 8 * * * * 
(Emphasis added). The emphasized portions 
of the above definitions were added when 
Chapter 934 wa8 amended in 1988. See Ch. 
88-184, § 1, at  101647, Laws of Florida. 
Aa conceded by the Mozos, because tfie stab 
utory definitions of a wire and electronic 
communication expressly exclude a cordless 
phone, the conversations at  issue fall outside 
the coverage of those definitions. 

The Mozos contend, however, that cordless 
phone conversations are covered by “oral 
communication” as protected and defined by 
section 934.02(2): 

any oral communication uttered by a per- 
son exhibiting an expectation that such 
communication is not subject to intercep- 
tion under circumstances justifyiag such 
expectation and does not mean any public 
oral communication uttered at a public 
meeting or any electronic communication. 

The Florida Supreme Court’ has interpreted 
the test set forth in the definition of “oral 

communication’’ as substantially the same as 
the constitutional test adopted by the United 
States Supreme Court in Katz: 

The statute protects only those “oral com- 
munications” uttered by a person exhibit- 
ing an expectation of privacy undw cir- 
cumstances reasonably justihing such an 

privacy does not con- 
template merely a subjective expectation 
on the part of the person,making the utr 

+ tered oral communication but rather con- 
templates a reasonable expectation of pri- 
vacy. A reasonable expectation of privacy 
under, a given set of circuArnstances de- 
pends upon one’s actual subjective expect.$- 
tion of piivacy as well as whethw society 
is prepared to recognize 
reasonable. , 

Stccts V~ ZnCiarmnq.’473 Sold  1272, 1275 
(Fla.1986) (emphasis in original); see also 
LuP& v. State, 612 So.2d 9M (Fla. 2d DCA 
1987) (where persona expected heir conver- 
sations to be private, and the circumstances 
surrounding those conversations justified a 
finding that society was willing to accept that 
expectation aa reasonable, the evidence satis- 
fied the Inciamno test, and the interception 
and recordation of those “oral communica- 
tions” was unlawful), rev. oknie4 619 S0,Zd 
987 (Fla.1988). 

Initially, it seems the Mozos would be enti- 
tled to the same inference of privacy accord- 
ed tp Mr. Katz in the public telephone booth. 
However, an examination of the actual word- 
ing of the statute, especially its exclusions, as 
well as the legislative history behind the Act, 
suggesta a contrary result. 

As noted above, cordless phones are ex- 
pressly excluded from the definitions, and 
hence the protections, of wire and electronic 
communications under the statute: We be- 
lieve it would make little sense to expressly 
exclude cordless phones from such protection 
if it was intended that cordles’s phone corn- 
munications were nevertheless also protected 
as an “oral communication.’’ In Uniikd 
Staiks v. Smith, 978 F.2d 171, 176-76 (6th 
Cir.1992), the court conshed the similar 
provisions of the federal act and explained: 
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By its own terms,-Title I11 limits the - 
definition of oral communication to “any 
oral communication uttered by a person.’!’ 
18 U.S.C. § 2510(2). In this case, it was 
not Smith’s actual utterances that were 
overheard and recorded by the Varinga; i t  
was a radio signal produced by Smith’s 
cordless phone that was intercepted, and it 
was a reconstruction of the conversation 
produced by the Bearcat scanner that was 
tape recorded. Thus, by the plain terns of 
the statute, Smith’s cordless telephone 
conversations do not fit within the terms of 
“oral communication.’’ 

Lest one think this interpretation is too 
restrictive, we note that it is fully sup- 
ported by the legislative history of the 
1986 amendments to Title 111. The Senate 
Report on the 1986 amendments explained 
that “[iln essence, an oral communication 
is one carried by sound waves, not by an 
electronic medium.” S.Rep. No. 641, 99th 
Cong., 2d Sess. 13 (1986), wpinted in 
1986 U.S.C.C.A.N. 3555, 3567 (emphasis 
added). The communication’ that Varing 
intercepted was carried by radio waves, 
not by sound waves. It is also important 
to note that the 1986 amendments express- 
ly excluded cordless telephone conversa- 
lions from the definitions of %ire” and 
“electronic” communications because Con- 
gress felt that it was “inappropriate to 
make the interception of such a communi- 
cation a criminal offense” since some types 
of cordless communications can be so easi- 
ly intercepted. Id at  12, reprinhd in 1986 
U.S.C.C.AN, 3555, 3566. It would have 
been pointless to amend Title I11 to ex- 
clude cordless communications from the 
definitions of “wire communications” and 
“electronic communications” if such com- 

’ munications are nonetheless covered by 
the term “oral communication.’’ Although 
it might be argued that this would not be 
the first time. Congress has engaged in 
pointless activity, in this case at least, such 

3. In fact, the histo note to section 934.01 
states: “With one exception the state law follows 
closely the Federal act.” 23A Fla.Stat.Ann. 292 

0 

te to 5 934.01). 

an interpretation was clearly not Con- 
gress’s intent. 

(Footnotes omitted). These 
may also be applied to Florida’s similar stat- 
utory scheme. 

Florida’s Security ommunications Act, 
when drafted in 1969, was modeled after 
Title I11 of the Omnibus Crime Control and 
Safe Streets Act of 1968 (18 U.S.C. §I 251b  
2520).s The’ definition of “oral communica- 
tion” in the Florida statute substantially fol- 
lows the same language found in Title 111. 
Compare 18 U.S.C. 0 2510(2) with section 
934.03(2). Although ow supreme court has 
held that in some respects the Florida Act 
“evinces a greater, concern for the protection 
of one’s privacy interests in a conversation 
than does the federal act,” see State v. Tsa- 
waris, 394 So.2d 418, ,422 (Fla.1981); wceukd 
from on othr grounds, Dean v. State, 478 
So.2d 38 (Fla.19851, it is still 

guidance on the issue presented’in this case! 
The legislative history to the 1986 Amend- 

ments of Titlq I11 reflects the legislatqt$ 
explicit finding that because cordless tele- 
phones operate by radio waves, the “radio 
portions of these telephone calls can be inter- 
cepted with relative ease using standard AM 
radios.” S.Rep. No. 541, 99th Cong., 2d 
Sess. (1986), reprinted in 1986 U.S.Code 
Cong‘l & Admin.News 3555, 3563.’ More- 
over, in adding the cordless phone exception 
to the definition of a ‘ W e  communication,” 
the Senate recognized that “ ~ l e c a u s e  com- 
munications made on some cordless tele- 
phones can be intercepted easily with readily 
available technologies, such as an AM radio; 
it would be ina$@wp&ztte to make the inter- 
ception of such a communication a criminal 
offense” under Title 111. Id .  at  3566 (em- 
phasis supplied). In reviewing this legisla- 
tive history; two feder 
the interception‘of cor 
sations by radio scanner does not violate 

4, I n  Tsavoris, the greater protection referred t o  
was the requirement of the consent of all parties 
to a conversation in order to permit the legal 
recording of the conversation, as opposed to the 
federal act’s requirement of the consent of just 
one of the parties.* 394 S0.2d at 422. . 
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ed. States v. Caw, SO6 FSupp. 1266 
(E.D.N.C.1992). 

Our legislature amended Chapter 934 in 
1988, two years after Congress amended Ti- 
tle 111. It is reasonable to assume the legis- 
lature was aware of the state of the law as it 
existed under Title 111 of the federal act both 
before and after its amendment, and made a 
conscious choice to include the cordless 
phone exceptions, presumably intending to 
follow the federal example. This conclusion 
is consistent with the results in other states 
faced with the decision of whether to adopt 
these exceptions, For instance, Wisconsin 
chose to include the exceptions in its statute’s 
definition of “wire” and “electronic” commu- 
nications when amended, also in 1988. Sub- 
sequently, the Wisconsin Supreme Court 
held that because of the amendment, there 
was no statutory protection for cordless tele- 
phone conversations. Stab v. Smith, supm, 
By contrast, the New York legislature de- 
clined to adopt the cordless phone exception 
for its definition of a “wire communication,” 
and, consequently, New York courts have 
held communications by cordless phones are 
protected by statute. E.g. People v. Fat& 
159 AD.2d 180, 659 N.Y.S.2d 348 (N.Y.App. 
Div.), TW. denier& 76 N,Ye2d 985, 563 
N.Y.S.2d 774, 566 N.E.2d 523 (N.Y.1990). 

Therefore, because it appears our legisla- 
ture made a conscious choice to include, rath- 
er than leave out, a cordless phone exception, 
i t  is reasonable to assume it made a policy 
choice that our statute would be interpreted 
consistent with those of other states and the 
federal statute which contain the exact same 
exceptions. Accordingly, we hold cordless 

5. Since our decision rests on state constitutional 
grounds, we do not analyze the issue presented 
under the Federal Constitution. 

6. At the outset, we reject the Mozos’ claim that 
Mrs. Mozo’s telephone conversations in her 
home are protected by the Florida Supreme 
Court’s ruling in State v. Sarmiento, 397 So.2d 
643 (Fla.1981). In Sarmienro, the court held 

. that article 1, section 12, of the state constitution 
barred the government’s interception and re- 
cording of a person’s private conversation in his 
home with a police informant. The court rea- 
soned that: 

To assume the risk that one who participates in 
a conversation held in the home might later 
reveal the contents of that conversation is one 
thing, but to assume the risk that uninvited and 

communications do. not qualify ag an “oral 
communication” under section 934.02(2) and 
thus fall outside the protection afforded by 
the Act. 

However, that is not the end of our inqui- 
ry, since the Mozos claim they had both a 
state and federal constitutional right to pri- 
vacy in the communications in question. The 
legislature, in enacting Chapter 934, and in 
amending its ’provisions, obviously cAnnot 
override provisions of the two constitutions, 

STATE CONSTITUTIONAL 
PROTECTION 

[5] Recently, the Florida Supreme Court 
held Florida courts should first look to the 
provisions of the Florida Constitution in de- 
termining the nature and extent of the per- 
sonal rights of Florida residenk6 Traylor w. 
State, 696 So.2d 957 (Fla.1992). In constru- 
ing provisions of the Florida Constitution 
protecting personal rights, it is our duty to 

focw primarily on factors that inhere, in 
[our] own unique state experience, such as 
the express language, of the constitutional 
provision, its formative ‘history, both 
preexisting and developing state law, 
evolving customs, traditions and attitudes 
within the state, [our] state’s own general 
history, and finally any external influences 
that may have shaped state law. 

Id at 962. In keeping with the “primacy 
principle” of Traylor, we begin our analysis 
by looking to the express language of the 
relevant provisions of the Florida Constitu- 
tion.“ 

. .  

unknown eavesdroppers might clandestinely 
participate in that conversation and later re- 
veal its contents is another, and indeed proves 
too much. 

Id. at 645. However, in 1987 the Florida Su- 
preme Court held Sarmiento had been overruled 
by the amendment of article 1, section 12, in 
1982 which binds Florida courts, when applying 
section 12, to follow United States Supreme 
Court decisions construing the Fourth Amend- 
ment in similar fact situations. State v. H u m ,  
512 So.2d 185 (Fla.1987); see also Madsen v. 
State, 502 So.2d 948 (Fla. 4th DCA 1987) (be- 
cause Sanniento predates the 1.982 amendment, 
it is no longer viable), apprwed, 521 So.2d 110 
(Fla.1988). 

In any case, we do not believe Sarmiento or its 
demise is controlling herein. Sarmiento involved 
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Our state constitution contains at  least t’wo 
provisions concerning a person’s right of pri- 
vacy in communications: Article I, sections 
12 and 23. Article. I, section 12, presently 
provides: 

The right of the people to be secure in 
their persons, houses, papers, and effects 
against unreasonable searches and sei- 

-zures, and against the unreasonable inter- 
ception of private communications by any 
means, shall not be violated. No warrant 
shall be issued except upon probable cause, 
supported by affidavit, particularly ’ de- 
scribing the place or places to be searched, 
the person or persons, thing or things to 
be seized, the communication to be inter- 
cepted, and‘the nature of evidence to be 
obtained. This right shall be construed in 
conforinity with the 4th Amendment to the 
United States Constitution, as interpreted 
by the United States Supreme Court. Ar- 
ticles or information obtained in violation 
of this right shall not be admissibIe in 
evidence if such articles or information 
would be inadmissible under decisions of 
the United Stdtes Supreme Court constru- 
ing the 4th Amendment to the United 
States Constitution. 

Article, I, section 12, Fla. Const. (1990). Al- 
though this general protection against unrea- 
sonable searches and seizures has been in 
our constitution since 1838, see Article 1, 
section >7, Fla. Const. (1838), the provision 
was amended in 1968 to specifically include 
protection for private communications. This 

the interception of an oral communication with 
the consent and cooperation of one of the parties 
to the conversation. Such a scenario is not 
involved in this case. . 

7 .  In Tolleft, the Florida Supreme Court recog- 
nized that because of the difference between the 
federal Fourth Amendment and the 1968 version 
of section 12, which explicitly protects private 
communications, “the Federal and pre-1948 
Florida cases which are based upon the Founh 
Amendment” cannot be considered controlling. 
In Tollett, the police secured an informant to 
engage in telephone conversations with the de- 
fendant and recorded the conversations. The 
ToZZett court treated the use of the informant just 
like placing a “bug” on the defendant’s calls and 
held 

The object of the new language in Section 
12. Article I is to insure that before a wiretap is 
made a judicial officer will determine whether 
there is probable cause to make the tap. A 

. .  

proGction appears to be unique among the 
states in that regard. 

More importantly, our citizens voted in 
1980 to add an &plicit right of privacy to our 
state constitution:. Article I, ‘section 23, 
states: ’ 

Every natural person has the right to be 
let alone and free from governmental in- 
h a i o n  into his private. life except as other- 
wise provided herein. This section” shall 
no! be construed to  limit the public’s right 
of access to public re 
provided by law. , 

”, , . . 

Together, sections 12 and 23 provide a very 
high ,degree of protection of private commu- 
nications “from governmental intrusion.” , 

‘ SECTION 18 . 
I.’ i’ . [Sl In Tolhtt v. State,‘ 272 So.2d 490,493 
(Fla.1973),, the FJorida . I  Supreme Court de- 
clared , 

In’Florida, at  least, the protection of priva- 
cy in the area of communications is consti- 
tutionally mandated in express language. 
This court is not at liberty to relax this 
protection afforded by the State Constitu- 
tion,’ 

Initially, we note the plain text of section 12 
protects citizens from “the unreasonable in- 
terception of private communications by any 
means,. . . .” It is undisputed here that Mrs. 
Mozo’was engaged in personal private com- 
munications in her home each time that her 
conversations were intercepted by the gov- 

citizen‘s privacy is supposed to be protected to 
the extent of having a magisvate determine in 
advance whether his private conversations 
should be “bugged’ by the police because of 
suspected criminality.. Captain Campbell did 
not take the trouble to have a judge determine 
in advance whether there was justification for 
the wiretap. He went ahead and made the 
“tap” without prior judicial approval. This is 
a circumvention of a citizens’s right guaran- 
teed by Section 12, Article I. and cannot be 
sanctioned. , 

Id. at 495-96 (emphasis in original). The specif- 
ic decision in Tollett, like that in Samiento, may 
no longer be good law under the Florida Su- 
preme Court’s ruling in Hurne. State v. Wetker, 
536 So.2d 1017 (Fla.1988) (overruling the specif- 
ic holding in ToZZett ). However, the court’s ob- 
servations with reference to the 1948 amend- 
ment and the pre-amendment law appear valid. 
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ernment. Like the US. Supreme Go 
Lopez, we believe a citizen’s personal conver- 
sation remains private 
ed face to face or by 

It is also undispute 
reason, such as suspici 
for the government to intercept Mrs. Mozo’s 
calls or those of other residenF in the area. 
It appears the use of “unreasonable” in sec- 
tion 12 refers to the government’s intercep- 
tion, and not to any reasonable expectations 
or lack thereof by the person whose private 
communications are being intercepted, 
Hence, under a plain reading of the text of 
section 12 we believe Mrs. MOZO’S conversa- 

otected ‘from governmental in- 

we conclude the random in- 
terception of a cordless phone communica- 
tion,‘ without sufficient cause or suspicion, 
constitutes an unreasonable interception of a 
private communicati cle 
1, section 12. *- 

7 * 

I SECTION 93 .  
We also believe Mrs. Mozo’s communica- 

tions were protected under dection 23, To 
understand the nature of the right of privacy 
provided by section 23 it is helpful to exam- 
ine the evolution of the federal right of priva- 
cy. Despite the fact that there is no express 
right of privacy in the United States Consti- 
tution: the United States Supreme Court 
began to fashion an implied right of privacy 
out of the “penumbras” or “shadows” of vari- 
ous constitutional provisions. As a result, 
the Court has extended protection to one’s 
right to make fundamental decisions concern- 
ing matters such as family, marriage, contra- 
ception, procreation, abortion, child rearing, 
and education. See Roe v. Wade, 410 U.S. 
113,152-53,93 SEt. 705,726,35 L.Ed.2d 147 
(19731, limited on other grounds, Webskr v. 
Reproductive Health Servs., 492 US. 490, 
109 S.Ct. 3040,106 L.Ed.2d 410 (1989); E r i s -  
wold v. Connecticut, 381 US. 479, 485, 85 
S.Ct. 1678, 1682, 14 L.Ed.2d 510 (19651, Zim- 
ited on other gmunds, City of D a b  v, 

8. In fact, “[nlowhere in the entire text of the 
federal Constitution does the word ‘privacy’ ap- 
pear.” Stall v. State, 570 So.2d 257, 264 (Fla. 
1990) (Kogan, J., dissenting) (citing Roe v. Wade, 
410 U.S. 113, 152, 93 S.Ct. 705, 726, 35 L.Ed.2d 

0 US. 19, 109 S.Ct. 1591, 104 
L.Ed.2d 18 (1989), . The Court: has -also rec- 
ognized the right of privacy involves an indi- 
vidual’s interest in avoiding public disclosure 
of personal information. See Whalen v. Roe, 
429 US. 689, 699-600, 97 S.Ct. 869, 876-77, 
61 L.Ed.2d 64 (1977); Nixon v. Administm- 
tor of General Servs., 433 U.S. 425, 457-58, 
97 S.Ct. 2777, 2797, 53 L.Ed.2d 867 (1977). 

Notwithstanding, as the fkderal right of 
privacy was slowly taking shape, the Su- 
preme Court made it clear that it 
this right a limited one.^ For i 
Katz, the Court declared: 
. [Tlhe Fourth Amendment cann 

lated into a general constitutional :right to 
privacy.” That, Amendment protects indi- 
vidual privacy against certain kinds of gov- 

, ernmental intrus 
further, and 0% 

privacy at all.” 
-, Constitution protect personal privacy from 

other forms of governmental,. invasion. 
But th protection of a person’s general 
right to privacy-his right to be bt alow 
by other people+ like the protection of 
his proper& and of his uew life, kjl large- 
ly to the law of th individual States. 

Katz, 389 US. at  350-51, 88 S.CL at 61&11 
(footnotes omitted) (emphasis added). 

It is now well accepted that the inclusion of 
the phrase “right to be let alone” from gov- 
ernment intrusion in Florida’s ’ privacy 
amendment was by no means unintentional. 
Professor Patricia Dore, who assisted in 
drafting the privacy amendment, has stated 
that the phrase was deliberately chosen as a 
means of distinguishing Florida’s broad pri- 
vacy right from the limited federal right 
announced in Katz. See Patricia A Dore, Of 
Rights Lost und Guineo!, 6 Fla.St.U.L.Rev. 
609, 662-53 n, 268 (1978), discussed in, Stall, 
570 So.2d a t  265 (Kogan, J., dissenting). 

Hence, it has been held that Florida’s right 
of privacy “embraces more privacy interests, 
and extends more protection to the individual 

147 (1973). limited on other grounds, Webster v. 
Reproductive Health Sews.. 492 U.S.  490, 109 
S.Ct. 3040, 106 L.Ed.2d 410 (1989)). cert. denied, 
Long v. Florida, - U . S .  -, 111 S.Ct. 2888, 
115 L.Ed.2d 1054 (1991). 
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in those interests, than does the federal Con- 
stitution.” Zh re T. W., 551 So.2d 1186, 1192 
Fla.1989); see- also Traylor, 596 So.2d at 

-62 (discussing the New Federalism and 
e distinctions between federal and state 

bills’of rights). Indeed, the Florida Supreme 
Court has explicitly proclaimed: .’ 

The citizens of Florida opted for more 
protection from governmental intrusion 
when they approved article I, section 23, of 
the Florida Constitution. ’ This amendment 
is an independent, freestanding constitu- 
tional provision which declares the funda- 
mental right to privacy. Article I, section 
23, was intentionally phrased in strong 
terms. The drafters of the amendment 
rejected the use of the words “unreaaon- 
able” or “unwarran&d” before the phrase 
“governmental intrusion” in order to make 
the privacy right as strong aa possible. 
Since the people of this ’ state exer,cised 
their prerogative and enacted an amend- 
ment to the Florida Constitution which 
expressly and succinctly provides for a 
strong right of privacy not found in the 
United States Constitution, it can only be 
concluded that the right is much broader 
in scope than. that of the Federal Constitu- 
tion, 

6 

Winfield v. Division of Pun-Mutuel Wager- 

[7,8] Although the Florida privacy 
e, 477 So.2d 544, 548 (Fla.1985). 

amendment contains no express standard for 
reviewing the lawfulness of a government 
intrusion into one’s private life, our supreme 
court has declared: 

9. The facts of this case readily demonstrate the 
state has fallen far short of satisfying this strin- 

. gent standard. While the state obviously has a 
compelling interest in fighting crime, the inter- 
ception of phone conversations, without cause, 
suspicion, or prior approval, is certainly not the 
least intrusive means of detecting criminal activi- 
ty. How many hundreds or thousands of “inno- 
cent” calls would be heard in order to detect a 
call involving criminal activity? While the gov- 
ernment may have the technical ability to listen 
in, it still possesses no ”magic wand” to detect 
only criminal conversations. 
Furthermore, we reject the state’s contention 
that it has demonstrated a lack of privacy by the 
existence of an FCC sticker on the bottom of the 
base of the telephone in question. As previously 
noted, there is absolutely no evidence in the 
record as to the Motos’ knowledge of the sticker, 
including whether they saw the sticker and ig- 

Since the privacy section as adopted con- 
tains no textual standard of review, it is 
important for us to identify an explicit 
standard to be applied in order to give 
proper force and effect to the amendment. 
The right of privacy is a fundamental right 
which we believe demands the compelling 

) state interest standard. This test shiJts 
’ the bumlen of proof to the state to justify 

an  intrusion on privacy, The burden can 
: be met by demonstrating that the chal- 

lenged regulation @ewes a compelling state 
interest and accomplishes its goal through 
the use of the least intrusive means. 

Id at 647 (emphasis supplied);’ 
ard is the most exactin 

review by the judiciary? , ,  , , 

[9J A major analytical difficulty faced by 
the federal courts in the cordless phone cmes 
decided under the. Fourth Amendment .ap- 
pears to be applying the objective prong of 
the Katz formula: i.e,, whether the defendant 
was reasonable in his belief of privacy. But, 
as Chief Justice Ehrlich has explained, under 
the Florida right of privacy,’ although- the 
subjective belief must be legitimate, the sep- 
arate and distinct test of a reasonable expec- 
tation of privacy is eliminated: 

The words “unreasonable” or “unwarrant- 
ed” harken back to the federal standard of 
“reasonable expectation of privacy,” which 
protects an individual’s expectation of pri- 
vacy only when society recognizes that it is 
reasonable to do so. T h  deliberate omis- 
sion of such words from article I, section 

nored it, ,whether they read the sticker and con- 
cluded that it was meaningless, or whether they 
read the sticker and concluded that others, in- 
cluding the government, may be listening to their 
conversations. We can only speculate as to 
where the phone came from, whether it was in 
the apartment when the Mozos rented the apart- 
ment, whether the phone was a gift to the Mozos 
and so on. 
In any event, we do not believe knowledge of a 
sticker that includes the ambiguous notation that 
“Privacy of communication may not be insured” 
constitutes a waiver of a person’s right of priva- 
cy. See Stare v. Sells, 582 So.2d 1244 (Fla. 4th 
DCA 199 1) (The suspicion that one’s privacy may 
be invaded does not waive the right to privacy). 
Indeed, it is unlikely that anyone would contend 
that such a sticker on a regular telephone would 
constitute such a waiver. 

. ,  

I 
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23, makes it clear that t h  Florida right of 
privacy wag intenhd to proikct an indi- 
vidual’s expectation of W v m y  regardless 
of whether society recognizes that expecta-’ 
t ion m reasonable. 

However, this emphasis on each individ- 
ual’s expectations of privacy does not mean 
that the individual’s subjective expecta- 
tions are dispositive of the applicability of 
article I, section 23. In Winfie& this 
Court characterized the interest protected 

I as “an individual’s legitimate expectation 
of privacy.” Id (emphasis added). There- 
fore, the zone of privacy covered by article 
I, section 23, can be determined only by 
reference to the expectations of each indi- 
vidual, and those expectations are protect- 
ed p m v i h d  t h y  are lzot spurious or false. 

Shaktmun v. State, 663 So.2d 148, 153 (Fla, 
1989) (Ehrlich, C.J., specially concurring) 
(emphasis added). Under this view, any 
margin of error with regard to the interpre- 
tation of the right of privacy in Florida 
should be in favor of the individual. 

I101 In the current cke, we ckrtainly 
cannot characterize the belief in privacy of 
the telephone calls in question as illegitimat;! 
or “spurious or false.” That is, we cannot 
conclude it is “spurious or false” for a citizen 
to believe the government will not, without 
cause or suspicion, randomly listen in on her 
private telephone conversations and those of 
her neighbors. Indeed, while this practice 
may be a hallmark of a totalitarian society, it 
is the very antithesis of a free society. 
Hence, we conclude that under article I, sec- 
tion 23, a person’s private conversations over 
a cordless telephone are presumptively pro- 
tected from government interception. 
We find this conclusion justified not only 

because a cordless phone is so similar in 
appearance and use to a traditional phone, 
but also because the Florida right of privacy 
specifically addresses protection from gov- 
ernment intrusion. Article I, section 23, ex- 
plicitly declares every natural person’s right 

10. A contrary holding would leave numerous 
other troubling questions: what happens to a 
person who calls from a wire-based phone to 
another person who receives or transfers the call 
to a cordless phone? What about the person 
who is a guest at a home who is offered a 
cordless phone to make a private call? Does the 

of privacy from “governmental intrusion into 
his private life.” In our view, the question is 
not whether to make the innocent and acci- 
dental interception. of cordless phone conver- 
sations “criminal,” but rather to endorse the 
intentional and random government intercep 
tion of citizens’ private conversations over 
cordless phones because the interception 
may be “easy!’ Surely, no one would con- 
tend the government should be permitted to 
randomly listen in on private communications 
in the home simply because sophisticated 
listening devices are available in retail elec- 
tronic stores. I ’ 

We began our  legal analysis”of this case 
with the observation that ordinary phone 
conversations are clearly protected under 
both the Florida and Federal Constitutions. 
A cordless phone looks like and is operated 
the same as an ordinary phone, And, except 
for the radio signals from the handset to the 
base, a cordless phone works like an ordinary 
phone in a technical sense. ‘ Indeed, with the 
change in technology, cordless phones are 
now nearly as secure as traditional phones. 
In terms of government intrusion, for exam- 
ple, it would appear iri.ationd to punish those 
who purchased a “first generation” cordless 
phone, more easily intercepted, compared to 
recent purchasers of more secure phones, 
especially when the appearance of all cord- 
less phones is similar.’” 

Further, we view technology as an un- 
steady gauge to decide this case because its 
implications also cut the other way: in addi- 
tion to cordless phones becoming more se- 
cure, technology has also provided easier 
means of intercepting traditional phones. 
Obviously, Mr. Katz was not really very se- 
cure in his public telephone booth. We 
would be naive to believe the government 
does not possess the technology to intercept 
most communications with relative ease. In- 
deed, if an “ease of interception” standard 
were applied there would be virtually no 
private communications, by wire-based tele- 

right of privacy come and go in such a haphaz- 
ard fashion? Indeed, one can envision an Or- 
wellian scene of a husband looking out the win- 
dow and saying to his wife: “You can make your 
call now, Lois, the police scanner has just driven 
away.“ 
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phone or otherwise, that would be protected 
from the government’s use of advanced tech- 
nology to intercept private communications. 
It could even be argued that with this rough 
parity int ability to intercept, traditional 
phones should be trehed like cordless 
phones, with no reasonable expectation of 
privacy, rather than cordless phones being 
treated more like traditional phones, with an 
expectation of privacy. For obvious reasons, 
this concept was rejected in Katz. C’ Smith, 
978 F.2d at  177 (“$as some experts predict, 
we are moving inexorably toward a complete- 
ly cordless telephone system, the decision as 
to whether cordless telephone conversations 
are-protected by the Fourth Amendment 
may ultimately determine whether dmy tele- 
phone conversation is protected by the 

CONCLUSION 
en to explicitly protect the 

private communications of its citizens from 
unreasonable government intrusion by not 
one, but two, express and forceful provisions 
in its constitution. We apply those provi- 
sions today to private telephone conversa- 
tions in the home, whether they be wire or 
cordless. In so holding, we adopt what we 
believe to be the good sense analysis of Chief 

Although, arguably, face-to-face conver- 
sations in home or office are more inti- 
mately a part of the right to privacy than 
are telephonic conversations, see p. 1395, 
supra, any attempt to draw a constitutional 
distinction would ignore the plain realities 
of modern life, in which the telephone has 
assumed an indispensable role in free hu- 
man communication. 

See s u p  p, 627 (qoting Lopez’v. United 
Stui%s, 373 US, 427, 468 n. 8, 83 SCt. 1381, 
1398 n. 8, 10 L.Ed.2d 462 (1963) (Warren, 
C.J., concurring)).* The “plain realities of 
modern life” are no leas apparent or compel- 
ling today than they were when those words 
were penned in 1963. . 

11. Since we have expressly construed a provision 
of our cpnstitution, the supreme court will have 
discretionary jurisdiction over our decision pur- 
suant to Florida Rule of Appellate Procedure 

Justice Warren, which we quoted earlier: 

Accordingly, for the reasons set‘ out above 
we reverse and remand for further proceed- 
ings consistent herewith 

< i , . , ”  

-” I see no need to decide whethe4 the Flori- 
da Constitution would invalidate the police 
conduct here if, as I believe, the legislature 
has already done so by 
today by the court. 
sion, I begin with a fairly basic principle of 
appellake adjudication, When there is an 
adequate statutory basis to resolve an issue 
on appeal, the court should not decide the 
issue on constitutional grounds. State ex rel. 
Citg of Cusselberry v. Mager, 356 So.2d 267 
(Fla.1978) (courts always endeavor to pre- 
serve statutes and to avoid constitutional is- 
sues); S i n g h t u ~  v. State, 322 So.2d 551 
(Fla.1976) (courts should not pass upon the 
constitutionality of a statute if a case in 
which the question arises may be disposed of 
on other grounds). As a corollary to this 
rule of restraint, whenever ‘possible courts 
should construe a statute so that it does not 
conflict with the constitution, Firestone V. 

News-Press Publishing Co. Inc., 538 So.2d 
457 (Fla.1989). 

The statutory definition of “oral communi- 
cations” is literally broad enough to embrace 
the kind of cordless telephone conversation 
involved here. Section 934.02(2), Florida 
Statutes (19911, defines a protected om2 com- 
munication as “any communication uttered 
by a person exhibiting an expectation that 
such communication is not subject to inter- 
ception‘ under circumstances justifying such 
expectation.’’ The communication in this 
case’fits prima facie within this statutory 
text. 

This is the meaning that our supreme 
court has previously construed ‘ from this 
statute:, 

9.030(a)(2)(A)(ii)., Therefore, there is no need to 
certify the issue in this case as one of great 
public importance. 
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“[it] protects only those ‘oral communica- 
tions’ uttered by a person exhibiting an 
expectation of’  privacy under circum- 
stances reasonably justifying such an ex- 
pectation, 

This expectation of privacy does not con- 
template merely a subjective expectation 
on the part of the person making the utr 
tered oral communication but rather con- 
templates a reasonable expectation of pri- 
vacy, A reasonable expectation of privacy 
under a given set of circumstances de- 
pends upon one’s actual subjective expecta- 
tion of privacy a8 well as whether society 
is prepared to recognize this expectation as 
reasonable.” [e.o.] 

State v. Inciarmnq 473 So.2d 1272, 1275 
(Fla.1985). Hence, properly construed, the 
statute means that when a proponent has 
shown circumstances of an expectation of 
privacy in the communication the issue be- 
comes whether society is prepared to recog- 
nize that expectation as justifiable or reason- 
able. 

The subject communication was. a home 
telephone conversation on a cordless phone, 
with both the handset and the base in the 
home during the entire conversation. The 
majority seem t o  believe as a blanket propo- 
sition that society is not willing to recognize, 
through its legislative enactments, an expec- 
tation of privacy in this communication. The 
legislature, they posit, knew that current 
technology allows the easy interception of 
such communications by devices such as the 
one police here purchased from a consumer 
electronic equipment store. Because such 
interception is so readily available by techni- 
cal devices widely available, and without a 
physical intrusion into the home itself, soci- 
ety is not willing to protect this kind of 
communication, they reason, by positive law, 
In other words the question of statutory 
protection, for them, is dependent on the 
advance of technology. 

In my opinion, that analysis asks the 
wrong question. Instead, one might reason- 
ably ask just what non-wire and non-elec- 
tronic oral communication is NOT capable of 
being surreptitiously intercepted by current 
technology. In an age when satellites can 
photograph anything on the ground larger 

. ,  .c . 

than a football and listen into virtually any 
telephone conversation, the commonly acces- 
sible listening devices for ordinary oral com- 
munications are no less advanced. 

Electronic listening devices ’ can record 
cats’ paws on a carpet in the next room, or in 
the next building, or through mobile equip- 
ment in the next town. They can pluck from 
the heaving throng the hushed conversation 
of conspirators on a noonday street corner in 
the largest city. During the cold war, to 
have a truly private conversation in Moscow, 
the American ambassador had to have his 
talk in a special, soundproofed room in the 
basement of the American embassy, designed 
and bui; at great cost solely for that pur- 
Dose. 

, .  

New scientific marvels seem daily to press 
down on us in a blurring succession. What 
was a comic book dream just a few years ago ’ 
in Dick Tracy and Flash Gordon is now 
routine. The rush of technological advance 
at the end of the 20th century is so great that 
it is unreasonable to suppose that the legisla- 
ture decides a policy question so broad on 
something so evanescent as the current state 
of the art of electronic equipment. Indeed if 
technology is the measure of society‘s expec- 
tations, at the current rate advances threaten 
to consume not only any mythical statutory 
privacy rights but the real constitutional ones 
a s ”  well. Given the ease of technolo&c 
change, privacy could become a right only in 
an Orwellian, “newspeak”, sense. 

If someone is determined ta eavesdrop on 
an oral communication in our time, it is near- 
ly impossible-short of repairing to the 
White House or the’ American ,embassy in 
Moscow-to stop them., So if mere capabili- 
ty of interception is the critical test for pro- 
tecting oral communications, then the statu- 
tory definition embraces an entire group of 
communications, quite literally, for which no 
expectation of privacy ‘can any longer exist. 
The statute would thus make a promise of 
privacy that it immediately breaches in the 
next breath. We would’.have, in short, a 
legislative nullity. 

It is precisely because of the nature and 
rapidity of change that the legislature select- 
ed for the category of d communications 
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another test for privacy protection. In this 
third category, it focused not so much on the 
means for interception of this class of com- 
munication but on the surrounding circum- 
stances of the individual communication. 
Unlike the nature of the statutory protection 
for wire and ebctmnic communications, 
where all interceptions are per SB forbidden, 
in oral communications we are directed to 
consider the kind, place and manner of any 
particular communication and ask whether 
these circumstan’ces are such that Florida 
citizens would deem privacy crucial. The 
adoption of the privacy amendment l2 by our 
citizens in 1980 is the> negation of the propo- 
sition that ow- society is not prepared to 
regard as private, no matter how cleverly it 
might be intercepted by the latest electronic 
gadget; that part of a ’cordless telephone 
conversation from handset to base that oc- 
curs entirely $thin a person’s home. 

A person’s home is different. A conversa- 
tion had exclusively within that home is pre- 
sumptively not meant to be shared with per- 
sons outside. The fact that one conducts a 
personal interchange of ideas from that spe- 
cial place, that refuge, means that one in- 
tends the interchange to stay there. Should 
we recast Webster’s formulation to say that a 
person’s home may be modest, that the winds 
may blow through it, but the King of Eng- 
land may not enter there without permis- 
sion+xcept if he can do so by the latest 
techno-marvel? Are we to expect that our 
legislators have said in a statute that one of 
the most common forms of personal conver- 
sations conducted in the home wiU be pro- 
tected as private, except if someone can de- 
vise a technical means to eavesdrop on it? I 
do not think so. 

I therefore believe that the omission of the 
cordless telephone exception, contained in 
the definitions of wire and electronic commu- 
nications, from the third category of oral 
communications was not an oversight. The 
omission is not unreasonable and does not 
lead to absurd results unintended by the 
legislature. I think they knew exactly what 
they were doing. They wanted those who 
claimed protection for intercepted oral com- 

12. See Art. I, 5 23, Fla. Const. (1980) (“Every 
natural person has the right to be let alone and 

0 

munications (but not those who claimed pro- 
tection for intercepted wire and ebctronic 
communications) to be required to convince a 
judge that the communication at  issue was of 
the kind that society would recognize the 
asserted expectation of privacy as reason- 
able. Because there is nothing about this 
home cordless telephone conversation, other 
than technology, to suggest that the expecta- 
tion of privacy was unjustifiable, I conclude 
under the statute that this expectation is 
reasonable. 

There is still another aspect of the majori- 
ty’s decision with which I disagree. I am 
generally not willing to construe statutes by 
the currently popular device of‘ consulting 
what I regard as the tea leaves of legislative 
history. In this 
the more tenuous 

! 

I <  

onsulted is not even h m  
adopted the statute we c 

the history comes from another legislative 
body, the United States Congress, : We are 
thus purporting to, decide what our legisla- 
tors intended, not from what they themselves 
have said in the text they adopted, but from 
what other legislators said in markup or 
debah? on a proposed bill. . For my taste, we 
might just as meaningfully send to know 
what the oracle at  Delphi said. 

I confess to standing with Justice Scalia 
about this use of legislative‘ histories: 

“The greatest defect of legislative histo- 
ry is its illegitimacy. We are governed by 
laws, not by the intentions of legislators. 
As the Court said in 1844: ‘The law as it 
passed is the will of the majority of both 
houses, and the onlg nw& in which that 
will is spoken is in the act itself. . . .’ 
Aldridge v, Williams, 44 US. 9, 3 How. 9, 
24, 11 L.Ed. 469 (emphasis added). But 
not the least of the defects of legislative 
history is its indeterminacy. If one were 
to search for an interpretive technique 
that, on the whole, was more likely to 
confuse than to clarify, one could hardly 
find a more promising candidate than leg- 
islative history,” [e.o.] 

Conmy v. Aniskos - US. -, 113 S.Ct. 
1562, 1567, 123 L.Ed.2d 229 (1993) (Scalia, J., 

free from governmental intrusion into his private 
life except as otherwise provided herein.”). 

. .. .. 
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concurring). As he and others have ob- 
sewed, the use of the device is almost always 
selectively convenient-much Akin to "enter- 
ing a crowded cocktail party and looking over 
the heads of the guest4 for one's friends." 
Id. It is often a search for vindication rather 
than enlightenment. 

Even if there was some logical validity to 
the endeavor, I should think that not even its 
most avid proponents would use a legislative 
history to conclude that a statute leads to 
unconstitutional results.13 Rather I should 
think that this kind of analysis might be 
better used to save a statute from such inval- 
idity. To the contrary, however, today we, 
have given a new, unprecedented spin to the 
usage. The majority have concluded in ef-> 
fect that an a,mbiguous statute leads to invd- 

be to this 
condusion" even, if I 'accepted the 'me$od,' 

* :  ' " I \ \ . ' *  - 1  , ' i <  

I repeat, In exempting cordless telephone 
communications from the definitions of wire 
and ebctronic communications, I simply do 
not agree that the Florida legislature similar- 
ly meant to deny the statutory protection to 
ml communications. Acknowledging the 
ubiquity that ,cordless telephone conversa-' 
tions have today, such a holding is to tanta- 
mount to an intention not to'protect most 

nal prosecution, I would resolve any ambigu- 
ity .caused by the exclusion from the two 
definitions, but not the one, in favor of the 
inclusion in the one. That is the construction 
that favors the accused.' 

- home telephone conversations. In this crimi- 

I therefore join in the reversid, if e 
reasoning of the court. 

0 EKtYNUHBWISYmM 

13. By unconstitutional results, I refer to the ef- 
fect of the majority's construction of the statute. 
Under that construction the statute, in terms of 
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Wife brought dissolution actio 
Circuit Court, Hillsborough County, Robert 
J. Simms, J., entered final judgment ,of di- 
vorce. Former husband moved for relfef 
from judgment, alleging that trial court 
lacked jurisdiction to enter $final judgment. 
The District Court of Appeal, Schoonover, J., 
held that, even though wife did not testify as 
to her residency in final hearing, circuit 
court's jurisdiction was established by sworn 
allegations and admissions of both parties 
and corroborating testimony by wife's father. 

1. Divorce -124.3 
Where te&nally ill kife who had 

brought dissolution action did not testify a s  
to her residency in final hearing, circuit 
court's jurisdiction was established by sworn 
allegations a id  admissions of both parties 
and corroborating testimony by wife's father, 
West's F.S.A. 00 61.021, 61.052,'W.052(2). 

2. Divorce e l 0 8  
Residency requirement for bringing dis- 

solution proceeding must be  alleged and 
proved. West's FAA 9 61.021. 

14. See 5 775.021(1), FhStat. (1991). 
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