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INTRODUCTION 

Petitioner, THE STATE OF FLORIDA, was the Appellee in 

the Fourth District Cour t  of Appeal and the prosecution in 

the trial c o u r t .  The Respondents, JOYCE MOZO AND EDGARDO 

MOZO, were t h e  appellants and the defendants, respectively 

in the lower cour t .  In this brief, the parties will be 

referred to as they appear before t his Honorable Court. 

The symbol "A" will refer  to the Petitioner's Appendix 

to this brief. 
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STATEMENT OF THE CASE AND FACTS 

(LIMITED TO THE ISSUE OF JURISDICTION) 

Respondents were arrested and informed against for 

possession of cocaine, possession of cannabis, and 

possession of drug paraphernalia. They moved to suppress 

evidence seized from their home pursuant to a search warrant 

based on the interception of cordless telephone 

conversations by the police. After t a k i n g  testimony and 

hearing argument, the trial court denied the motion, finding 

that the police acted lawfully in intercepting the cordless 

phone calls. The MOZQ'S subsequently pleaded nolo 

contendere b u t  reserved the right to appeal the court's 

ruling because a contrary ruling on the legal issue involved 

would be dispositive of the state's case against them. 

Both off icers  testified that according to their DEA 

training conversations on a cordless telephone are not 

protected under the wiretap law. R 10,18,28-30 and A 3. 

The officer's told Judge Frusciante everything about the 

monitored telephone calls and the procedure used in 

monitoring the calls. Based on the information received 

Judge Frusciante found that there was probable cause to 

issue a search warrant. R 19. A3 and 4. The detectives 

executed the search warrant and recovered an extensive list 

of physical evidence, including several contraband items. 

There was no allegations that the search warrant was based 

on police misconduct or lies. 
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The respondents moved to suppress the evidence alleging 

that the interception of cordless telephone conversations 

violated Florida's Security of Communications Act. Sections 

934.02 (2) . The respondents contend that cordless phone 

conversations are covered by " o r a l  communications" as 

protected and defined by section 934.02 (2) . The Fourth 

District Court expressly held that "cordless phones are 

excluded from the definitions, and hence the protections, of 

wire and electronic communications under the statutes. 

In its 35  opinion, the Fourth District Court of 

Appeal went on to specifically hold that the interception of 

cordless telephone conversations expressly violates the 

Florida Constitution, Article I, Sections 12 and 23. The 

Fourth District Court specifically held: 

Florida has chosen to explicitly protect 
the private communications of its 
citizens from unreasonable government 
intrusion by not one, but two, express 
and forceful provisions in its 
constitutions. We apply those 
provisions today to private telephone 
conversations in the home, whether they 
be wire or cordless. 

In footnote 11, the Fourth District also stated, Since 

we have expressly construed a provision of our consitution, 

the supreme court will have discretionary jurisdiction over 

our decision pursuant to Florida Rule of Appellate Procedure 

9 .030(a )  (2) (A) (ii). Therefore, there is no need to certify 



the issue in this case as one of great public importance." A 

28. 

The State timely filed its notice to invoke 

discretionary jurisdiction, and this jurisdictional brief 

fallows. 

SUMMARY OF ARGUMENT 

The decision below expressly construes the Sections 12 

(protection against unreasonable search and seizure) and 23 

( r i g h t  to privacy)  of the Florida Constitution, and this 

c o u r t  has jurisdiction to review this case. 
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REASON FOR GRANTING DISCRETIONARY REVIEW 

ARGUMENT 

THIS COURT SHOULD EXERCISE ITS 
DISCRETIONARY JURISDICTION AS THE FOURTH 
DISTRICT COURT'S OPINION SPECIFICALLY 
CONSTRUES ARTICLE I, SECTIONS 12 AND 23 
WHEN IT DETERMINED THAT THE INTERCEPTION 
OF CORDLESS TELEPHONE CONVERSATIONS WAS 
AN ILLEGAL SEARCH AND SEIZURE AND 
VIOLATED THE RESPONDENTS' RIGHT OF 
PRIVACY 

In order to expressly construe a provision of the state 

constitution for the purpose of invoking this court's 

discretionary jurisdiction under F1a.R.App.P 9.030 (a) (2) (A) 

(ii), a district court's decision must explicitly "explain, 

define or otherwise eliminate existing doubts arising from 

the language or terms of the constitutional provision. 

Armstrong v. City of Tampa, 106 So. 2d 407, 409 ( F l a .  1 9 5 8 ) .  

Here, the District Court held that the interception of 

cordless telephone conversations by an ordinary  scanner 

violated Article I, sections 12 and 23 of the Florida 

Constitution. The Fourth District Court of Appeal 

specifically stated in its 35 page opinion, "In construing 

provisions of the Florida Constitution protecting personal 

rights ..... Florida has chosen to explicitly protect the 

private communications of its citizens from unreasonable 

government intrusion by not one, but two express and 

forceful provisions in its constitution. We apply those 
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provisions today to private telephone conversations in the 

home, whether they be wire or cordless." Furthermore, in 

footnote 11 the Fourth District Court determined that it 

need not certify the question because this Court has 

discretionary jurisdiction over issues where the Fourth 

District Court has expressly construed a provision of the 

Florida Constitution, which the Fourth has done in the 

instant case. A 28 .  Accordingly, the Fourth District's 

reliance on the Florida Constitution in support of its 

finding that cordless telephone communications are protected 

specifically construes those constitutional provisions. 

This court has jurisdiction to review this case. 

CONCLUSION 

Based on the foregoing points and authorities the State 

respectfully requests this Court to accept jurisdiction of 

the instant case. 

Respectfully submitted, 

ROBERT A. BUTTERWORTH 
Attorney General 
Tallahassee, Florida 

Assistant Attorney General 

Assistant 
Florida Bar No 
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JOYCE M O Z O ,  a n d  E'DGARDO 
MOZO, 

V 

A p p e l l a n t s  , i 
1 
) CASE NO. 92-0280. 
I 

STATE OF FLORIDA ) L.T. CASE NO. 91.-12024CF13A&B 
) 

Appellee. ) 
) 

Opinion filed J a n u a r y  19, 1994 

Appeal from the Circuit Court 
for Broward County; Robert W. 

- .  'Tyson., *Jr . , Judge. - .  , 

3 .  David Bogenschutz of Bogenschutz 
L .  & 'Dutko, P . A . ,  Fort Lauderdzle, for 0 appeliants I. 

Robert A .  Butterworth, Attorney 
General, Tallahassee, and Carol 
Cobourn Asbury ,  Assistant Attorney 
G e n e r a l ,  West P a l m  Beach ,  .for 
appellee. 

ANSTEAD, J. 

This c a s e  presents the q u e s t i o n  of whether the police 

mzy randomly i n t e r c e p t  an; listen to private conversztions 

e m a n a t i n g  f r o m  a person's home over a cordless telephone. We 

find s u c h  conversations a r e  p r o t e c t e d  by the Florida Constitution 

and reverse a n 6  remznd. 

FACTS 

The  !."lozos w e r e  z r r e s t e d  and informed against for 

possession of c o c a i n e ,  possession of cannabis, and  pcssessicn of 0 
d r u g  pzraphernzliz. They moved LO suppress e v i d e n c e  s e i z e d  fron 

their home i n  2 sezx-ch 2nd c lz i rned  the search resulted fzom t h e  



g o v e n m e n t  ' s  illegal i n t e r c e p t i o n  of p r i v s t c  tc lepl ione calls in 

t h e i r  home. After taking testimony and hearing a r g u m e n t  , the 

court denied the motion, f i n d i n g  t h a t  the pol.i.ce acted l a w f u l l y  

in intercepting the cordless phone calls. T h e  I~lozos subsequently 

pleaded nolo c o n t e n d e r e  but rsscrved the r i g h t  to appeal the 

court's ruling because  a c o n t r a r y  ruling on the legal issue 

involved w o u l d  be d i s p o s i t i v c  o f  the state Is case a y z i n s t  them 

T h e  h e a r i n g  on  t h e  Mozos' m o t i o n  to suppress disclosed 

the following facts. On J u n e  20, 1991, Detectives Mike  Kapo and 

Patrick McGoEan of t h e  Plantation Police Department were in the 

a r e a  of the Harbor Town Apartment. Complex using an .electronic 
I 

. scanning  dev ice  t o  monitor p r i v a t e  telephone c a l l s .  It is not 

@ . c l e a r  from the . record why the detectives chose to s u r v e i l  this 

p a r t i c u l a r  complex. T h e i r  goal was to u s e  the scanning dev ice  to 

scan  frequencies at random hoping to come across some k i n d  of 

illegal activity. According to Detec t ive  M c G o w a n ,  t h i s  c o u l d  be 

done by tuning the device in to different frequencies s o  various 

r a d i o  transmissions, such as  from cordless phones, c o u l d  be 

overhezrd. Detective ~ a p o  purchased the scanner, made by 

R e a l i s t i c ,  at Radio  Shack on June 17, three days before t h e  date 

in question. T h e  purchase was made w i y h  funds furnished by t h e  

P l a n t a t i o n  Police Department and, according to Detec t ive  Xapo, 

w z s  approved by h i s  sergeant f o r  t h e  express purpose of 

monitoring cordless phone c z l l s .  

On the night of June 20, the detectives intercepted 

n m e r o u S  p h o n e  c a l l . s ,  ificluding L phone call i n  which a femzle 

named "Joyce"  w z s  s p e c k i n ?  t o  a n  unidentified mzie by cordless 



s h e  had  last n i g h v .  " J o y c e  L h e n  turned a w a y  from the receive:: 

and asked  an unidentified p e r ~ 0 1 1 ,  " D O  Y O U  havz  the ~ a r ! , r .  stuff a:-, 

last night? " A f t e r  r e C e i V i . l l g  Bn a r I S w e K ,  she responded i n t o  the 

< r e c e i v e r ,  " N O ,  just h a s  p o w d e r .  NO rock." ~t no time after 

eavesdropping i n  on t h i s  call d i i !  t h e  officers a t t e m p t  to obtain 
a court order to c o n t i n u e  to monitor that f r e q u c n c y .  Both 

detectives testified the reason they d i d  not obtain s u c h  an o r d e r  

w a s  because they believed that Florida ' s  Security of 

Communica t ions  A c t ,  Chapter 9 3 C ,  Florida S t a t u t e s  (i989) aid.not 

a p p l y ,  and t h e r e f o r e ,  they w e r e  l e g a l l y  c entitled to intercept 

cordless phone 'conversations w i t h o u t  one. 

The detectives c o n t i n u e d  to m o : ; i t D r  the same f r e ~ u e n c y  

t h r o u g h o u t  t h e  e v e n i n g ,  eventuzlly h e a r i n g  a female s a y ,  "[Clome 

to m y  apartment. T h e  e n t r a n c e  code i s  1 2 0 . "  The  n e x t  d a y ,  J u n e  

2 1 ,  1991, t h e  detectives learned e n t r a n c e  code 1 2 0  c o r r e s p o n d e d  

w i t h  an apartment r e n t e d  to appellant Edgarc'D Prrozc. U2on 

g a t h e r i n g  this information, t h e y  began to v i s u a l l y  survEil t h e  

apartment. In addition, they continued to monitor the same 

f r e q u e n c y ,  and even  begzn to t a p e  r e c o r d  t h e  i n t e r c e p t e d  phone 

ConversationE. Orice agzin, t h e s e  p r o c e d u r e s  w e r e  foliowed 

w i t h o u t  obtzining a wzrrant o r  court ordc: ' .  F u r t h e r m o r e ,  a l l  

calls w e r e  intercepted w i t h o u t  t h e  knowledge c -  consent of: t h e  

czlless. E v e n t u a l l y ,  zfter following the same p r o c e d u r e s  and 

intercepting o number of c z l l s  for one m o r r ?  day, Detective 

H e  r e c i t e d  xhe zbove 

information, end zddpd he 0552rved D p a t t e r ?  of peo;le a r r i v l : l g  

IGcGr,:qan left to obtain c s e a r c h  wzrzant. 



at the  apartment a n d  leaving shortl .)’  1:hei:ealter.  F i n d i n g  

probable c a u s e ,  the j u d g e  i s s u e d  a s e a r c h  w a x r s n t  for t h e  M o z o s ’  

r e s i d e n c e .  

T h e  d e t e c t i v e s  e x e c u t e d  the warrant later t h a t  night 

a n d  recovered an e ~ t e n s i v e  list oi p h y s i c a l  e v i d e n c e ,  including 

several c o n t r - a b z n d  items. Mrs. Mozo w a s  present in t h e  

a p a r t m e n t ,  Z I o n g  with three others, b u t  Mr. Mozo w a s  no?.. 

T h e  r e c o r d  i s  d e v o i d  o f  z n y  description of the Mozos’ 

cordless phone or how it operates, a l t h o u g h  t h e  record does 

i n d i c a t e  there i s  a s t i c k e r  on the bottom of the base unit 

c o n t a i n i n g  the following statement: I 

There  is 

s t i c k e r .  

s t a n d i n g  

This- cordless telephone system operates on 
the part 1 5 6 8  F C C  R u l e s .  P r i v a c y  of 
communication may not be insured when u s i n g  
t h i s  ‘ p h o n e . .  Operation i s  subject t o  t w o  
c o n d i t i o n s :  1. it may not interfere with 
radio communications. 2 .  it m u s t  a c c e p t  a n y  
interference received i n c l u d i n g  t h a t  w h i c h  
may cause undesirable operation. Complies 
w i t h  parts 1568 FCC Rules, FCC registration 
number. 

no evidence i n d i c a t i n g  t h e  Mozos’ knowledge of  this 

S T P J J D I N G  OF A P P E L L W T  EDGARDO NO20 

I n i y i a l l y ,  a question arises w h e t h e r  Mr. K”.OZO h 2 5  

t o  challenge t h e  i n t e r c e p t i o n  of t h e  cordless * p h c n e  

c o n v e r s a t i o n s .  H e  maintains he had a reasoneble e x p e c t z t i o n  of  

p r i v a c y  i n  t h o s e  p h o n e  c z l l s .  t h e r e  is n o  evidenCG ia 

the r eco rd  dcmonstr-ting he was ever a p z r t y  to any of t h e  

T h e  only t e s t i m o n y  

t-cken at t h e  motion to suppress hearing w i t h  r c f e - e n c e  to ths 

intercepted c o n v e i ~ s a t i o n s  w a s  t h z t  of Detective McGow?:, wh3 

H o w e v e r ,  

e n t e r c e p t e d  cordless p h o n e  conversations. 

L -  



0 d e s c r i b e d  e a c h  i n t e r c e p t e d  call, Almost w i t h o u t  e x c e p t i o n  , he 

testified it was ~ r s .  Mozo receiving tl-IP c a l l s .  Only one plione 

c a l l  f a i l s  to j - d e n t i f y  who rece ived  it. 

In order to have s t a n d i n g  to c h a l l e n g e  the interception 

Mozo had  to be either a p a r t y  to the 

con versa ti or^^ O X  one whose prr;miscs s e r v e d  2.s the site of the 

surveillance w h i c h  r e s u l t c d  j.n the i n t e r c e L 3 t i o n .  See A1,derman v .  

U n i L e d  States, 394 U.S. 165, 89 s .  Ct. 961, 22 L. ~ d .  2d  1 7 6  

(1969); s e e  also State v .  E b e r ,  5 0 2  So. 2d 32  (Fla. 3d D C : . . ) ( w h c r e  

d e f e n d a r . t  w a s  not a n  "aggrieved p e r s o n ,  " defined in s e c t i o n  

934..02(9) as  o n e  "who was a p a s t y  to any I intercepted w i r e ,  oral, 

' of the conversations, Mr. 

01 electronic' communication or a person against whom t h e  

interception was directed," he lacked standing To challenge 

unlawful wiretap), r e v .  d e n i e d ,  ,511 S o .  2d 2 9 9  (Ela.), and c e r t .  

denied, 4 8 4  U.S. 8 9 7 ,  108 S .  Ct. 2 3 2 ,  9 8  L. E d .  2d 190 (1987); 

State v. Albano, 3 9 4  S o .  2d 1026 ( F l a .  2d DCA 198l)(defendant 

lacksc s t a n d i n g  where he was not a p a r t y  to any intercepted 

conversations nor were h i s  premises t h e  s i t e  of any electronic 

surveillsnce) Even t h o u g h  Mr. Mozo was not a p a r t y  to any of 

t h e  conversations, the record shows t h e  apartmen:: .  f r o m  w h i c h  the 

c o n v e r s a t i o n s  emanzted a n d  t h e  e v i d e n c e  seized w z s  leased i n  h i s  

name- I t  is z l s o  zpparertly t h e  s t z i t e ' s  position that fir. Mozo's 

possession of the pren i ses  g i v e s  r i s e  to his alleged possession 

Of the i l l e g a l  su5star .ce.s  f o u n d  - , h e r e i n .  T h u s ,  by v i r t u e  of hi5 

p r o ? r i e t a r y  interest in the apartment, Mr. Nozo enjoyed  a 

rezsonable e x p e c t a t i o n  of p r i v a c y  that his apzrtme:. t  would not be 

u n d e r  surveillance. Accord:ngly, w e  conclude h e  h a s  standinq t o  

-5 -  



0 c 1-13 i 1 en 9 e t h c' i n t PIC ept i on o f c 01- d 1 e s s t c 1. ep1-1 o n e c o I-IV c 1- s a t i o n s  

o ~ i g i n a t i n y  from the a p a r t m e n t  r e n t e d  under his  n a m e  I 1 

LAW A N D  A I \ I U Y S I S  

,~,t i s s u e  is w 1 1 e t h e r  t h e  p r l v a c y  protectbons a c c o r d e d  

'traditional t e l e p h o n e  u s a q e  should be e x t e n d e d  to cordless 

telephones u s e d  in the privacy of one's home .  Significantly, 

n e i t h e r  the United Stares S u p s c m c  Court n o r  the  F l o r i d a  Supreme 

C o u r t  has addressed the issue of w h e t h e r  the Fourth Edllendment 

protects conversations 0;- a cordless p h o n e .  I n  fact, the  U n i t e d  

S t a t e s  Supreme Court I i zs  declined to review a decision t h a t  ruled 

on t h i s  issue. See Tyler v .  BErodt, 8 7 7  F.2d 7 0 5 ,  706-07 ( 8 t h  

Cir'. 1989), ceft. danied, 0 9 3  U.S. 1022, 11.0 s .  Ct. 7 2 3 ,  107 L .  

- 

.Ed. 2d 7 6 3  (1990). 

According t o  one  s o u r c e ,  n e a r l y  half of the 9 5  million 

Uniyed  States h o u s e h o l d s  use cordless telephones. See United 

S t a t e s  v. Smith, 9 7 8  F . 2 d  1 7 1 ,  177 ( 5 t h  Cir. 1 9 9 2 )  ( c i t i n o  

- 
., 

. A n t h o n y  Ramirez, More R a n g e ,  Less S t a t i c  in New Cordless Phanes, 

N.Y. TIMES, Sept. 12, 1992, g 1, at ll), c e r t .  d e n i e d ,  

- t  113 S -  C Y .  1620, 1 2 3  L. Ed. 2d 179 (1993). The  
U.S. - 

recent e x p l o s i o n  in cordless phone u s a g e ,  c o u p l e d  w i t h  t h e  u n i q u e  

n a t u r e  by w h i c h  t h e y  function, h z s  resulted i n  confusion over 

1 I The state zlso a r g u e s  this court is basred from considering thE 
merits 05 t Y l i s  c s s e  beczuse t n e  issue i n v o l v e d  is n a t  
dis2ositive. Bzsed  on *,he record belobJ, we reject t h i s  z r g u n e f l t .  
- -  See Fioward v .  Stete, 515 So. i d  3 < 6  ( F l z .  1st DC.G 1,067)(a t r - l z l  
court's acciel of E rotion sup~ress in 2 d r u g  C E Z F  is 

l s p s i t i v e  w h s r e  the s ..:'in h e 5  no o r h e r  evidence w i t - h  w h i c h  i.t e 9 Froceed 'co 'cr-21 aczins: t h e  d e f e n d a n ? , ) ;  Z ~ i z  v .  State, 416 
S O .  2 c  3 2  (?la. 5cj; DCA 1 5 C 2 ) ( o r a e r s  denying motions l o  s u p 2 r c s s  
Zr .S  pzesumptively disaositivc) . 

c 
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. .  T h e i r  operation i n  this w a y :  I 

, Weak signal5 are trznsmit:~ed from the base 
unit and handset in 2 1 1  d i r e c t i o n s  and may 
be i n t e r c e p t e d  within a b o u t  one thousand 
feet by anyone  w h o  i s  l i s t e n i n g  with a 
scanner, comp5tible cordless telephone, o r  
o t h e r  radio r e c e i v e r .  

State v .  Smith, 4 3 8  N . W . 2 d  5 7 1 ,  574 ( W i s .  1989). 

The U n i t e d  States Su2,reme Court h a s  l o n g  g i v e n  e x p l i c i t  

F o u r t h  Amendment protection to p r i v a t e  telephone conversations. 

s e i z u r e  , 2nd held private t e l e p h o n e  conversations were prc r - e c t e a  

from Electronic eavesdropping by t h e  g o v e r n m e n t .  C h i e f  Justice 

W a r r e n  explzined in his c o n c u r r e n c e :  

-7- 
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I n  part, the Court r e s t e d  i . ts  d c c i s i o n  
[in O l n i s t c a d  v .  U n i t e d  St :a t les ]  O:'I 

c o n s i d e r a t i o n s  t h o u g h t  peculiar to w i r e -  
tapping , i . e .  , t h e  i n t e r c c , ; > t i o n  of 

" T h e  t e 1 eph o n i c 
language of t h e  amendment  c a n n o t  be 
extended a n d  expanded to include 
telephone w i r e s ,  r c a c h i n g  to the w h o l e  
w o r l d  from the defendant's h o u s e  or 
o f f i c e .  The i n t e r v e n i n q  wires a;-e not 
part of his house  or o f f i c e ,  a n y  more 
than are the h i g h w a y s  a1.ong which they 
are s t r e t c h e d .  ' ' 2 7 7  U . S .  a t  4 5 5 ,  48 
S . C t .  a t  5 6 8 .  "The rE ,? . sonab le  view is 
t h a t  one who installs i n  his h o u s e  a 
t e 1 eplione i r i s  t rurnenl with c o n n e c t i n g  
wires i n t e n d s  t o  project h i s  v o i c e  to 
t h o s e  q u i t e  outside, a n d  that tne w i r e s  
beyond his house, a n d  messages while 
passing over t h e m ,  s re  not within the 
protectio:! of the Fourth Amendment .  
Here those  who intercepted the projected 
voices were no< in the house of e i t h e r  

c ommu n ic a t j .on s . 

party to the co';.:versation. " 

48 S.Ct. at 5 6 8 .  
Id. at 466, 

The disingenuous artificiality of this 
analysis is surely p l z i n .  Although, 
arguably, face-to-face conversations in 
home or office are more intimately a 
part of the right to p r i v a c y  than are 
telephonic conversations, see p .  1395, 

d r a w  a supra, a n y  attempt t o  
constitutional d i s t i n c t i o n  would i g n o r e  
t h e  plain realities of modern l i f e ,  in 
which t h e  telephone has assumed an 
indispensable role i n  f r e e  human 
communication. 

3 7 3  U . S .  a t  4 5 8  n . S  (Warren, C.J., concurring). Subsequently, i: 

Katz T-. Ufi i ted  States, 3 g 9  U.S. 3 4 7 ,  8 8  S .  Ct. 5 0 7 ,  19 L. E d .  2d 

5 7 6  (1967), the C o u r t  deciared w i t h o u t  equivocation: 

One who occupiec i-. [ >  public telephone 
booth], shuts the c)>or  behine h i m ,  a n d  
pays the t o l l  ' i h z t  pes~its h i m  t o  p 1 . 2 ~ ~  2 
zsLl i~ SL:,:.&~;- cr.t..:t_!ed to zssume t h 2 . t  the 
words h e  v t t e s s  i n t o  t h e  rnu2thpicc 'G xLLL  
not be Srcadczst t:, t h e  w o r l d .  To read 
the Constitution more narrowly is to 
i g n o r e  the v j . ~ z l  role thzt :he p u b l i c  
telephons h z s  come to p l a y  in private 
ComTuTi icz t ioI i .  

- E -  



those c o n d u c t e d  by t e lephoi ' l e  

Indr .ed ,  in D01:rsey v .  S t a t e ,  402 So. 2d 1 1 7 2  (Fla. 198l), w h e r e  

LhF  court approved the i - n t e r c e p t i o n  of a b e e p e r  signal a5 it w z z ,  

t r a n s i n i t t e d  by r a d i o  w a v e s ,  the supreme c o u r t  noted: 

We d o  not. r e a c h  a n y  hypothetical 
questions involving more sophisticated 
net 11 o d s c omnu n i c at i on s 
w h i c h  in f a c t  engender a reasonable 
expectation of privacy, such B S  land- 
line telephone m e s s a g e s  t r a ' n s m i t t e d  in 
p a r t  by wireless s i g n a l s .  

o f i n L e r c e pt in g 

Mrs. Mozo's phone conversations w i t h o u t  prior judicizl approvzl  

v i o l a t e d  the Florida S e c u r i t y  of Communications A c t ,  2s well as 

t h e i r  constitution51 rights of pr ivacy  which are pro tec t ed  by the 

Act. The state r e s p o n d s  by arguing that the Mozos had n e i t h e r  a 

subjective n o r  a reasonable expectation of p r i v a c y  i n  t h e s e  

c o n v e r s a t i o n s  because they t o o k  p l a c e  over a cordless phone. 

Accordingly, it is necessary to analyze the A c t ,  as well 2s  t h e  

r e l e v a n t  s t a t e  2nd federzl constitutions]- provisions, in o r d e r  to 

determine whether (3 citizen's cordless phone conversations a r e  

- 9 -  



p r i v a t e  conmunica : i . ons  , while a t  the Same t ime g i v i . n g  g u i d a n c e  t o  

law enforcement as  to the legitimate c i r c u m s t a n c e s  undei :  w h i c h  

they may use the interception of c o n u n u n i c a t i o n s  as a n  

i n v e s - t i d - a t i v e  tool. - See section 9 3 4 . 0 3 ( l . ) ( a ) - ( d ) .  Generally 

s p e z k i n g ,  under the Act, all p e r s o n s  are p r o h i b i t e d  from 

i n t e r c e p t i n g  or disclosing the contents of any private w i r e ,  

oral, 01 e l e c - t i r . ~ ~ n i c  c o m n - i u n i c a r i o n s .  I n  order t o  f a l l  w i t h i n  t h e  

protections :;I the Act , the communication must initially f i t  

within the definition of a "wire, ' ' "oral, " or "electronic" 

communication 2s desc r ibed  therein. Section 934.02(1) defines 

"wire communication" as: 
* 

any aural transfer made in whole or in part 
, through the use of facilities for the 

transmission of communications by the a i d  of 
' wire, c a b l e ,  or other like connection 

between t h e  p o i n t  of origin and the p o i n t  of 
reception including the use of such 
connection in a s w i t c h i n g  s? . . j t ion  furnished 
01 operated by any person engaged  i n  
providing or operating s u c h  f a c i l i t i e s  for 
the transmission of intrastate, interstate, 
or foreign corrmunications 01- communications 
affecting intrastate, interstate, or f o r e i g n  
commerce. Such t e r m  includes any electronic 
s t o r a g e  of such communication b u t  does n o t  
include tho radio p o r t i c n  of 2 cordless 
telephone communic2tion that is transmitted 

the base unit. 
between t n e  cordless telephone handset 2nd I 

(Emphasis a d d e d ) .  

An  "electronic communication" is defined in s e c t i o n  9 3 4 . 0 2 ( 1 2 )  

as : 

zny transfer oi s i g n s ,  signals, writing, 
ix122es,  sounds, data, 01 i n t e l l i g e n c e  of z.ny 
nztuze t r a n s m i t t e d  in uhole or in pzrt by z 
wire , r a d i n  , e 1 e c t r om a n LS t i c , 
photoeleztronic, or photoopticzl s y s t e m  thzt 
affccts i n t r z s t a t e ,  interstzte, or foreign 
corne rce ,  b c t  does n o t  i n c l u d e :  



(a) T h e  radio p o r t i o n  of a cordless -- 
- te 1 e p h o n  "_ c c omniu n i c a 'i .I on t XI a 11 sm 1 t t e d 
between t h e  c o r d 1  - e s s  t c l e p l ~ o n c .  h a n d s c t  a n d  
the b a s e  u n i t ;  

t 11 at i 5 

. h + 4  

( Emphasis added ) . T h e  emphasized p o r t i o n s  C I €  the Ebove  

definitions were added when C h a p t e r  9 3 4  was  amended in 1 9 8 E .  S e e  

Ch. 88-164, 51, at 1016-17, &aws of F.lol:ida. As concedpd l ~ j r  the: 

electronic Mozos, because the statutory d e f i n j . t i o n s  of a w i r e  a n d  

communication expressly exclude a cor t i less  p 

c o n v e r s a t i o n s  a;l j.ssue f a l l  o u t s j . d e  t\e cove rag^ 

d e f i n i t i o n s .  I 

lone ,  *; 1'1 e 

of  t h o s e  

c o n v e r s a t i o n s  a r e  covered by ''or21 communicztion" as p r o t e c t e d  

and defined by s e c t i o n  9 3 4 . 0 2 ( 2 ) :  
e- 

any o r a l  communication uttered by a person 
e x h i b i t i n g  an expectation that s u c h  
Corn - Jn ica t ion  i s  n o t  subject to i n y e r c e p t i o n  under circumstances justifying such 
e x p e c t a t i o n  and does not mean any p u b l i c  
oral communicztjon u t t e r e d  at a p u b l i c  
meeting o r  any e l e c t r o n i c  communication. 

The Florida Supreme Court has interpreted r h e  test s e t  for:;? i ; l  

as the constitutionzl test adopted by the U n i t e d  States Supreme 

C o u r t  in K a t z :  

The statute protects only those "oral 
c o m * J n i c a t i o n s  " uttered blv a p e r s o n  
c x h i ' ~ i t i n g  a n  expectation of p r i v a c y  under 
c i r c u m s t z n c e s  rea;onably - -  l u s t i f ~ i n q  s u c h  an 
e > : D e C t Z t l o ; .  - . 

T h i s  expectztion o f  p r i v a c y  does no'. 
contempl .a te  merely z subjective e x p e c t z t i o n  
on tS,e p z r t  of L L ~ U  person n:zking t h e  u t t e r e d  
o r 2 1  coTiUncnicz?tlon h a y  r a t h e r  contemplayes 2 

-11- 



r e a s o n a b l e  e x p c c t n t i o n  of privacy, A 
r e a s o n a b l e  expectation of p r i v a c y  under a 
given set of circumstances depends upon 
one ' s actual subjective e x p e c t a t i o n  of 
privacy a s  well a s  w h e t h e r  s o c i e t y  is 
p r e u a r e d  to rccoonize t h i s  expectation as 
reasonable. 

.- 

+. 

'state v .  Incizrrano, 473 S o .  2d  1272, 1275 (F1 .a .  lYBS)(emphasis 

in original); -- See a l s o  LaPorte v .  Sta ! :c ,  512 S o .  2d 984 (Fla. 2d 

DCA 1967) (where , persons expected t1-1ej.1 c o n v e r s a t i o i l s  t c  be 

private , and  the circumstances surroundins t h o s e  conversatior.:; 

justified a finding t h a t  s o c i e y y  was willing to accept t h a t  

e x p e c t a t i o n  a s  reasonaS1-2, the evidence satisfied t h e  InciarrEno 

test, a n d  t h e  interception and 1ec6rda t ion  of those " o r a l  

communications" was unlawful), rev. denied, 519 SO. 2d 9 8 7  (FIE. 

Initially, it seems t h e  ~ o z o s  would be entitled t o  t h e  

same inference of  privacy accorded  t o  Mr. Katz in the public 

telephone booth. However, a n  e x a m i n a t i o n  of the a c t u a l  wording 

of the s t a t u y e ,  especially i t s  exclusions, as well as the 

legislative history behind t h e  A c t ,  s u g g e s t s  a c o n t r a r y  result. 

A s  noted sbove, cordless phones are expressly exc l i lded  

from the definitions, and hence the protections, of x i r e  and 

electronic communications under the s t z t u t e .  We believe it w o l J l d  

make little sense to e x p r e s s l y  exclude cordless phones  from 5uZ.h 

protection if i: was intended ? h a t  cordless phone  communiczt ior :s  

were neverTheless also protected as En "oral comvunication. *' In 

U n i t e d  Stztes 1:. S r r , i t h ,  9 7 8  ~ . 2 d  171, 175-76 (5th Cir. 1 S , O 2 ) ,  t:';? 

court consYrund the s i n i l ~ , r  provisions of t h e  federzl zc*L and 

explzinec!: 

-12- 



Blr i.ts o w n  t e r m s ,  Title 111 limits t h e  
d e f i n i t i o n  o f  o r a l  c o m m u n i c a t i o n  t o  " a n y  
oral communica t ion  u t t e r e d  by a person. ' *  10 
u.S.C. g 251.0(2). I n  this c a s e ,  i t  w a s  n o t  

t h a t  w c I." e Smith ' s  actual u t t e r a n c e s  
overh,~ard and r e c o r d e d  by the V a r i . n g s ;  it 
via5 a r a d i o  signal produced hy Smith's 
cordless phone t h a t  was intercepted, and ill 
was a reconstruction of the c o n v e r s a t i o n  
produced by the Bearcat scanner t h a t  w a s  
cape recorded. T h u s ,  by the p l a i n  t e rms  o f  
t h e  s t a t u t e  , Smith ' s  cordless telephone 
c o n v c r s a t i , o n s  do not fit w i t h i n  t h e  t e r m s  0; :  
"oral c o m m u n i c a t i . o n .  9 )  

Lest one think this interpretation is too 
restrictive, w e  n o t e  that it i s  fully 
s u p p o r t e d  by the legislative h i s t o r y  of the 
1986 amendnients to Title 111. The S e n a t e  
Report  on t h e  1986 amendments e x p l a i n e d  that 
"[iln essence, a n  oral communication i s  one 

. <  

. c a r r i e d  by sound w a v e s ,  not bp an electronic 
medium." '.S.~ep. No. 541, 99th Conq., 2d 

, Sess. 13 (1566), reprinted in - 1986 
U . S .  C. C .A.1\1. 3 5 5 5 ,  3 5 6 7  (emphasis added). 

' T h e  c o m , u n i c a t i o n  t h a t  V a r i n g  intercepted 
was carried by radio w a v e s ,  n o t  by sound 
waves. It is z l s o '  important to note tha'. 
the 1986 amendments expressly excluded 
cordless telephone conversations from the 
definitions of  "wire" and "zlectronic" 
communications because Congress felt that it 
was "inappropriate to make the interception 
of such a communication a criminal offense" 
s i n c e  some ty-pes of cordless communications 
can be so e a s i l v  intezceDted. I d .  at 1 2 ,  
reprinted in 1966 U . S . C . ? . P & . N .  3 5 5 5 ,  3566: 
I t  would have been pointless to amend Title 
I11 to exclude corciess communicztions f r o m  
the d e f i n i t i o n s  of  " w i r e  communications" 2nd  
"electronic c onunun i c e t i on s " if such 
communications z z e  nonetheless covered by 
t h e  term "oral communication. " P , l t h o u g h  it 
might be zrgued that this would not be t h e  
first t h e  Congress h a s  enqi iged  in pointless 
activity, in c h i s  case at l e a s t ,  such an 
interpretztion was c l e a r l y  not Congress's 
intent, 

(FootnoYes  omitted). These observations may also be zppliea to 

-13- 
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F l o r i d a  ' s S e c u r i t y  of C o m r n u n j . c i j t i . o n s  Act , w h e n  d r a f ~ c - d  

1.n 1969, was modeled after Titlr 111 of the  Omnibus C r i m e  C o n t r o l  
3 "1 .  

a n d  Safe S t r e e t s  Act o€ 1968 ( 1 8  U.S.C. § 5  2510-2520). I ;1e 

definition of "oral communi . ca t i . o r~"  i n  the F ' l o r i d a  StarUte 

follows the same lznguage f o u n d  i n  Tit3.e 1 1 1 .  

Compa1-e 18 l:. S .C. ,5 2510 i 2 )  w i t h  s e c t i o n  934 . 0 3  (2) . A l t h o u g l ~  our 

s u p r ~ r n e  court h a s  held t I - , a t  in some respects t h e  Florida A c t  

"ev inces  a greater concern  f o ~ :  t h e  p r o t e c t i o n  of o n e ' s  p r i v a c y  

i n t e r e s t s  in a conversation t h a n  does the f e d e r z l  a c t ,  " see  Stzte 

v. Tsavaris, 394 So. 2d 418, 422 (Fla. 1961), receded from o n  

other grounds ,  Dean v .  S t a t e ,  4 7 8  S o .  2d 3 6  (F12. lV85j, it is 

- s t i l l .  instrucrive to consult .the legislative history of the 

f e d e r a l  act, as well as cases decided t h e r e u n d e r ,  f o r  g u i d a n c e  o n  

-- 

t h e  issup presented in this c a s e ,  4 

T h e  legislative histo:.y t3 t h e  1986 Amendments of Title 

I11 r e f l e c t s  the legislature's e x p l i c i t  finding t h a t  beczuse 

cosdles 's  telephones operate by radio w a v e s  , t h e  " r a d i o  portions 

of these telephone c a l l s  can be intercepted with I r e l a L i v e  e z s e  

u s i n g  s t a n d ~ r d  P& radios. " S .  Rep. No. 541, 99th Cong., 2d S e s s .  

(1986), reDrinted in 1986 U.S. Code Cong'l & Admin. K e w s  3555,  

3563. Flcreovez, in z d a i n g  the cordless phone e x c e p t i o n  t o  t h e  

d e f  i n i t i o : i  oZ 2 "wire com~unication , " t h e  Senate IE yognized t hz ' i  

3 

one e x c e p t i o n  :he stzxe l z ~  follows closely the T e d c s a l  act. " 
23A F l a .  S t a t .  A n n .  

In f z r t ,  the histoxical note to s e c t i o x  934.01 stzte~: " W i t h  

2S2 (i985)(Historical Noye to &;134.01). 

In T s a v z r i s ,  the Srezyer proterticn referred t':~ vras t : ! ~  
@ ~ ? ~ ? i r i . - e n t  of t h e  consent of 211 pz.r ' i ies  t o  a c o ~ v e ~ s ~ ? i ~ ~ ?  i;,; 

o rde r  to p e r m i t  t h e  1eG;al recording of  the c G : i v e r s z t i c r , ,  2 5  

opposed to The fedcrzl ac!; 's  recuiremenr of ' i l l=.  C Z : I S C : ~ ~  cf just 
o n e  of t n o 2  p~rties. 3 g c  s c j .  2c: 27 4 2 2 .  



" [ 131ecause cornmuni .cat j .ons made on sonic c o r d 1  8 s s  L e l e p h o n c s  caii  be 

of such a communication a criminal o f f e n s e "  -. undclr ' l ' ivle 111. 16, - 
at 3 5 6 6  ( e m p h a s i s  s u p p l i . e d )  . In r e v i e w i n g  t h i s  l e g i s l a t i v e  

l l i 5 t o r y ,  two  federa l .  c o u r t s  r e c e n t l y  h e l d  t h e  i n t e r c : e ; > t l o n  of 

c o r c l e s s  telephone c o n v e r s a t i o n s  by r a d i o  s c a n n e r  d o e s  2": 

v i o l a t e  T i t l e  111. -- S m i t h ,  978 ? 7 , 2 d  a t  175-76; U n i t e d  S-ca tes  v .  

-- C ~ r r ,  8 0 5  F -  S u p p .  1266 (E.D.N.C. 1992). 

O u r  l e g i s l a t u r e  amended Chapter 9 3 4  in 1988, two yezrs 

after Congress amended  T i t l e  111. I t  i s - r e z s o n z b l e  to ~ s s u r n i  t h e  

. l e g i s l a t u r e  w a s  aware of  the s t a t e  of t h e  l a w  a s  i t  ex i s t ed  u n d e r  
. .  

e x c e p t i o n s ,  presumably i n t e n d i n g  t o  follow t h e  f e d e r a l  exzmpie. 

T h i s  conclrsion is consistent w i t h  t h e  T E S U ~ ~ S  in othEr stztes 

faced with t h e  decision of whether t o  adopt these excep'tions. 

F o r  i n s t a n c e ,  Wisconsin choze to include t h e  exceptions i n  i t s  

statute's definirion of "wire" 2nd "electronic" communications 

when Emended,  z l s o  i n  1986. S u b s e q u e n t l y ,  t h e  \ . , i s c o n s i n  Supreme 

C o u r t  h e l d  t h a t  because of the a n e n d m e n t ,  there w a s  no s t i z u t o r y  

protection f o r  cordless telephone conversations. S t z t e  v .  S m l . t h ,  

s u p r a .  By c o n t ~ z s t ,  t h e  N e w  York legislature declined to adopt 

the cordless phone exception for its definition o f  E ''wirz 

c o m m u n i c 2 t i o n , "  a n d ,  consequentiy, N e w  York c o u r t s  h z v e  held 

0 communicat ior ,s  by cordless p h o n e s  a r e  p r o t e c t e d  by s t a t 3 < : t e .  -_ E .  c .  



TherefDre, because it appealrs  o u r  legislature made a 

conscious choi.ce to include, r a t h e r  ' t h a n  1.eave out. , a cordless 

phone e x c e p t i o : ] ,  it is r e a s o n a b l e  to a s s u m e  it 1:iadf a polj.cjr 

c h o i c e  t h a t  o u r  statute wou1.ci be interpreted c o n s i s t e n t  w i t h  

"those cf other s t a t e s  and  t h e  federal s v a t u t e  w i - , i c h  c o n ~ ~ i . n  the 

e x a c t  same exceptions. Accordingly, we hold cordless 
communications do not q u a l i f y  as an "oral cormnunication" ) i n d e r  

section 934.02(2) and t h u s  fall outside the protection afforded 

by the A c t .  

However, that is n o t  the end of O U I  inquiry, s i n c s  the 

Mozos c l a i m  they h a d  both a state a& f e d e r a l  constitutionzi 

right, to pr ivacy  in the communications i n  q u e s t i o n .  The  
mLlegiklature, in enacting Chapter 934, and in anending its 

provisions, obviously cannot, override Frovisions of the two 

constitutions. 

STATE CONSTITUTION& PROTZCTION 

Recently, t h e  Florida Supreme Court held TlorFda c o u r t s  

s h o u l d  first look to the provision: of the Florida Constitution 

in determining the n a t u r e  and extent of the personal r i g h ' L s  of 

F l o r i d ?  residents. 5 Traylo: v .  State, 5 9 6  So. 2d 9 5 7  ( F L a .  

1 9 9 2 ) .  I n  c o n s t r u i n y !  provisions o f  t h e  F l o r i d a  ConstiTutio;: 

protecting personzl righys, i? is our duty to 

focus primarily on factors that inhere i n  
[our) own unique state experience, s u c h  as 
the express l a n g u a q e  of the constitucional 
provision, its fozmaclive histor:,., both 
preexisting ai-:d a c v e l o p i n g  state lzw, 

Since our decision rests on s t a t e  constitutionzl grou 
not analyze the issue p r e s e r t e d  under the F e d e r z l .  COn5; 

nds, ws 
L t u t i o n .  

do  

-16- 



. .  

e v o l v i n g  custonis , t r a d i t i o n s  a n d  attitudes 
w i t h i n  t h e  state , [ o u r  ] s t a t e  ' 5 OWTI  general 
hisl;O::y, a n d  f i n a l l y  a n y  external i n f 3 . u c n c e s  
t h a t  may h a v e  s h a p e d  state l a w .  

~ d .  at 9 5 2 .  I n  k e e p i n g  with the "primacy p r i n c i p 1 . e "  of T r a y l o r ,  - 

. . .we b e g i n  o u r  analysis by 1.oolcing t o  t h e  e x p r e s s  l a n g u a g e  o f  t h e  
6 

relevanr p r o v i s i o n s  of  the F l o r i d a  C o n s t i t u t i o n .  

O u r  state c o n s t i t u t i o n  c o n t a i n s  a t  least t w o  p r o v i s i o n s  

concerning a person ' 5 r i g h t  o f  p r i v a c y  i.n c o n u n u n i c a t i o n s  : 

Article I ,  s e c t i o n s  1 2  a n d  2 3 .  Article I ,  s e c t i o n  1 2 ,  p r e s e n t l y  

provides: 

I 

A t  t he  o u t s e t ,  w e '  r e j e c t  t h e  Mozos'  c l a i m  t h a t  Mrs. Mozo's 
telephone c o n v e r s a t i o n s  in h e r  home are p r o t e c t e d  by the F l o r i d a  
Supreme Court's r u l i n g  i n  S t a t e  v .  S a r m i e n t o ,  3 9 7  S o .  2d  643 
( F l z .  1 9 E 1 ) ,  In S a r m i e n t o ,  the c o u r t  h e l d  t h a t  article 1,  
section 12, of the state constitution barred t h e  q o v e r n m e n t ' s  
i n t e r c e p t i o n  and r e c o r d i n g  of  a p e r s o n  ' s p r i v a t e  conversation i n  
his home w i t h  a police informant. The court reasoned that: 

To assume t h e  r i s k  that one who p a r t i c i p a t e s  
in a conversation h e l d  i n  the home m i g h t  
l a t e r  r e v e a l  t h e  contents of t h a t  
conversation i s  one thing, but to assume t h e  
r i s k  that uninvited a n d  unknown . 
eavesdroppers might c l a n d e s t i n e l y  
p a r t i c i p a t e  i n  t h a t  c o n v e r s a t i o n  and l a t e r  
revezl i:s c o n t k n t s  i s  a n o t h e r ,  a n d  i n d s e d  
proves t o o  much .  

I d .  a t  6 4 5 .  Ho;.,tver, in 1 9 6 7  t h e  Florida Suprene C o u r t  h e l d  
S z r m i e n t o  had  b e e n  o v e r r u l e d  by The amendment of z r t i c l e  I ,  
scc* l iOn  1 2 ,  in 1 9 8 2  w h i c h  b i n d s  Florida c o u r t s ,  when z p p l y i n g  
section 12, *LO f o l l c w  U n i r e d  States Supreme C o u r t  decisions 
construing tne F o u r t h  Amendment in s i m i l a r  fact s i t u a t i o n s .  
StZ"le v .  H:lnf., 512 S o .  26 1 8 5  (Fla. 1987); see also Madsen - v .  
S t a t e ,  5 0 2 s ~ .  2d 946 (Flz. 4 t h  DCE, 1 9 8 7 ) ( b e c a u s e  Sarmiento 
predates t h e  1 9 8 2  z m e n d m e n t ,  it : s  no l o n g e r  v i a b l e ) ,  a p p r o v e d ,  
5 2 1  S o .  2d 110 ( T l a .  1988). 

I n  z n v  c a s e ,  we do  n o t  believe S z m i e n t o  or its demise 
1 

is controlling h e r e i n .  S a r m i e n t o  involved the interceTtion of a n  
o r a l  c o m m u n i c a t i o n  i . : i th ? h e  c o n s e n t  2 n d  c o o p e r a t i o n  of o n e  of t h e  
p r t i e s  to The conversayion. Such z scenclrio i s  n o t  i n v o l v e d  i n  
t h i s  c a s e .  

-17- 



T h e  righL of 1;hc pcople  Lo lie ser..ire j .17 
t h e i r  persons, houses  , p a p e r s  , a n d  e f f e c t s  
a g a i n s t  u ~ i r e a s o n ; : b l e  searchcs  arid seizures , 
and against the u n s e a s o n a h l e  i n t e r c e p L i o n  of 
p r i v a t e  communicr3tions by a n y  means  , s h a l .  1. 
n o t  be violated. 1\10 w a r r a n t  ~1-1ii11 he i s s u e d  
e>:ceptl u p o n  probable cause , supported by  
a f f i d a v i t  , p a r t i c u l a r 1 . y  d e s c r i b i n g  the p l a c e  
or p l a c e s  to be searched, the person  01: 

pcrsons, t h j . n g  01: t h i n g s  t o  be seized, the 
comn;un ica" i ion  to be intercepted , and t h e  

r i g h t  s h a l l  be c o n s t r u e d  in c o n f o z m i t y  with 
tlhc 4th AmeJldlneJlt t.0 the U n i c e d  Sta ' ies  
C o : : s t i t u t i o n  , as i1:Verpreted by thp United 
S t a ~ e s  Supreme C o u r t .  Art l ic les  or 
infcrmation obtained in violation of t h i s  
right shall n o ?  be admissible i n  e v i d e n c e  if 
s u c h  a r t i c l e s  or i n f o r m a z i o n  would be 
inadmissible ~ n d e r  d e c i s i o n s  ,of t h e  United 
S t 3 t e . s  Supre;:)? Court construing t h e  4 t h  

- .  . h r : n d m e n t  to the United States Constitution. 

nature of cvi.dc:ic:e to be obtained. Th j. s 

Article,. I, section 12, ?la. Const. (1990). Although t h i s  

g e n e r a l  'protecyion'zgzinst unreasonable sezrches and s e i z u r e s  h a s  

been i n  O U T  c o n s t i t u t i o n  s i n c e  1 8 3 8 ,  sep A r t i c l e  I, section 7 ,  

F l a .  Const. ( 1 8 3 8 ) ,  the . p r o v i s i o n  was amended i n  1968 to 

specifically include p r o - i e c t i o n  f o r  private communica t icns  T h i s  

. p r o t e c t i o n  appears t o  be u n i q u e  zmz.:ig the s t a t e s  in that regard. 

More i m p o r t a n t l y ,  our cicizens v o t e d  in 1980 to add zn 

explicit right of p r i v a c y  t o  O C T  state c o n s t i t u t i o n .  Article I, 

, s e c t i o n  2 3 ,  states: 

Z v e r y  nzturz! .  p e r s o n  h2.s the sight to he 
l e t  alone z z d  free f r o m  governmentE1 
i n t r u s i o n  into his p r i v a t e  life excopL 2s 
o t h e r w i s e  pxovided h e r e i n .  T h i s  s e c t i c n  
s h a l l  n o t  be c o n s t r u e d  20 limit t h e  public's 
righz of S c c e s s  to public records a n d  
meetings 2 s  p r o v i d e d  by l a w .  

intrusion. 



1 n i t i a l 3 . y  , w e  note the p l a i n  t ~ x t  of section 12 protects c i t i z e n s  

f 1 : m  "the unrezsonable interception of private communicat~.ons by 

' In Tollett, the Florida Supsei;ie C o u r t  recognized t h a t  beczuse 
Of the d i f f 5 r e n c e  beYween the federal Fourth Amcndment a n d  t h e  
1968 version of s e c t i o n  3 2 ,  which s x p J i c i t l y  protects private 

- '  ~comniuniccaions I "the Federal and  pre-1968 Florida c a s e s  which a r e  
- b a s e d ,  upon the Fourth Pxiendment" c a n n o t  be c o n s i d e r e d  

C O I I t r O l l a n g .  In Tollett, the police secured an ir,"rrnant to 
,engage in t e l e p h o n e  conversations with t h e  d e f e n d a n t  a n d  recorded 
t h e  c o n v e r s a + i o n s .  T h e  Tol1et : t  court treated the u s e  of t h e  
informant j u s t  l i k e  p l a c i n g  a " b u g "  o n  t h e  d e f e n d a n t ' s  c a l l s  a n d  
held: 

The object o f  the new l a n g u a g e  in S e c t i o n  
1 2 ,  Art i c l e  1: is to insure that befoxe a 
wi re t ap  i s  made 2 j u d i c i z l  officer will 
determine whether t h e s e  i s  probable cause  t o  
make thci t a p .  citizen's p r i v a c y  is 
supposed to be p r o t e c t e d  to t h e  e x t e n t  of 
h a v i n q  a r n a g i s ~ r a t e  dctermine in advznce 
whether his private c o n v e r s z t i o n s  should be 
"bugGed" by the Folice because of suc-;nected 
criminclity . Captzin Czrnpbsll d i d  n c t  take 
the trouble to have  z judcje determine iiI 

z a v z n c e  w h e t h e r  t h e r e  w z s  justification for 
t h e  w i r e t z p .  He w e n t  a h e a d  and  made t h ~  
"Csp"  w i t h o u t  p r i o r  judicial approval. Thl.:% 
is c. c i s c u m v e n t i ~ ~ n  of a citizens's r i g h t  
g u z r z n t e e d  by Section 12, Article 1 ,  and 
cannot be s a n c t i o n e d .  

-13- 



0 a n y  means, . 

e n g a g e d  in personal p r i v a t e  comi i iun ica t ions  in her home e a c l ~  t 

that her  conversations were i n t e r c e p t e d  by the governrncnt  . ~ i ) ; ~  

the U.S. Supreme Court in L o p e z ,  we b e l i e v e  a c i t j . z ~ n ' s  person31 

c o n v e r s a t i o n  r e m a i n s  p r i v a t e  w h e t h e r  it is c c l n d u c c e d  face to face 

or by t e l e p h o n e .  

11: is a3.so undisputed th?? t h e r e  was no r e a s o n ,  such a s  

s u s p i c i o n  of c r i m i n a l  a c t i v i t y ,  for the g o v e r n m e n t  to i n t e r c e p :  

Mrs. Mozo's c ~ l l s  or 'ihose of other residents in the area. IT. 

appears  the use of "unr~asonable" i n  section 12 refers to t h e  

government's i n t e r c e p t i o n ,  End - not to any reasonable expectatic: . :s  

or " l a c k  thereo- f  'by the person  whose  private c o m n u n i c a t i o r : s  a r e  

Hence, u n d e r  a p l a i n  reading of t h e  t e x t  of 

s e c t i o n  1 2  we be l i eve  M r s .  Mozo's conversations w e r e  protected 

from governmental  intrusion. 

I 

, . .  

. 

e i n g  intercepted. @ 

Accordingly, we conclude  the random i n t e r c e p t i o n  of E 

cordless phone communication, without sufficient cause  or 

suspicion, constitutes a n  unreasonzble interception of a pr ivaf ie  

communication in v i o l a t i o n  of article 1, section 12. 

SECTION 2 3  

8.lso believe Mrs. .:ozo ' s communications w e r e  

pzotected une,'.: section 2 3 .  To  u n d e r s t z n d  t h e  nature of the 

r i g h t  of p r i v s c y  p s c v i d e d  by section 2 3  it is helpful to examine 

t h e  evolution of the federal r i g h t l  of privacy. Despite the fzct 

t h a t  there is i-10 expr s s s  r i g h t  of privacy in the U n i t e d  Stztcs 

8 ; : s z i t x r i c n ,  e Lhe Unirer ' ,  Stz- tLes  Supreme C o u r t  b e g z n  to f ac : - , l on  



m a n  implied r i y h ~  of privacy o u t  of tlic " p c n u n i b r a s "  or "sl iadows" 

of various c o n s t i t u t i o n a l  p r o v i s j  011s As a result , ~ 1 1 ~  C o u z t  has  

e>: tended p r o t e c t i o n  to one ' s right to make f u n d a m e n t a l  decisions 

c o n c e r n i n g  matters such a s  farni. ly,  marrii:ige , c o n t r a c e p t i o n  , 

procreation , abortion, child r e a r i n g  , and education. See Roe v .  

\ : ade ,  410 U.S. 113, 1 5 2 - 5 3 ,  93 S. Ct. 7 0 5 ,  726, 35 L. Ed. Zd 147 

( 1973) , l i m j - t ~ d  on o t h e r  qrounds , Webster v ,  R , ? p r o d u c t i v c  H e a l t h  

S c r v s . ,  4911 U . S .  490, 109 5 .  Ct. 3040, 106 L. E d .  2d 4 1 2  (1989); 

Griswold v .  Connecticut, 3 8 1  U . S .  479, 4 8 5 ,  8 5  S .  Ct. 1678, 1 G 8 2 ,  

14 L. Ed. 2d 5 1 0  (1965), l i m i t e d  on o t h e r  g r o u n d s ,  - C i t y  of Dallas 

v .  S t a n q l i n ,  4 9 0  U . S .  1 9 ,  1 0 9  s. c t .  -1591, 104  L. Ed. 2d 18 

. (1989). The -Cour t  'has Z ~ S O  recognized the r i g h t  of p I i v a c y  
. .  

, involves  , ar, individual ' s i n t e r e s t  i n  avoiding public disclosure 

of personal information. -. See Whalen v .  Roe, 4 2 9  U . S .  5 8 9 ,  5 9 9 -  

6 0 0 ,  9 7  S .  C'L. 8 6 9 ,  8 7 6 - 7 7 ,  51 L. E d .  2d 64 ( 1 9 7 7 ) ;  Nixon v .  

Administrator - of General S e r v s . ,  4 3 3  U . S .  4 2 5 ,  457-58, 9 7  S .  Ct. 

2 7 7 7 ,  2797, 5 3  L. E d .  2d 8 6 7  ( 1 9 7 7 ) .  

No t .v : i t h s t and ing ,  as t h e  federal r i g h t  of p r i v a c y  w z s  

slowly t a k i n g  shape ,  the Supreme C o u r t  made it c l e a r  that i t  

considered this r i c h t  a l i m i t e d  o n e .  F o r  i n s t a n c e ,  i n  K z t z ,  tl 3 

Po. - -- ..- L d e c l a r e d :  

[Tjhe F o u r t h  A m e n d n e a t  c s n n o t  be translated 
i n t o  i: L s n e r a l  constitutionzl " r i g h t  t o  

C o n s t i Y u t i o n  d 2 e s  T h e  w o r d  ' p r i v a c y '  appear. " S t a l l  V .  S t e t @ ,  
5 7 0  SZ. 2d 2 5 7 ,  264 ( F l a .  1 9 9 0 ) ( I t o g z ; , ,  j., dissenting)(citing F i r 3  
v .  Wkde, 410 U . S .  113, 1 5 2 ,  9; S .  Ct. 705, 726, 35 L .  Ed. 2d 147 
(157;) , l i n ? i - ~ ~ d  or! o t h e r   rounds , Websteer v .  Reproductive H e z l t h  
S e r v s . ,  492 U.S. 4 9 0 ,  109 s .  Ct. 3 0 4 0 ,  106 L. Ed. 2d 4 1 0  (1989)): 
c e r t .  a e : : i e d ,  L2:c v .  Florid?, U . S .  , 111 s .  C Y .  2 8 8 E ,  115 - L. Ed. 2d 1054 (1991). - 
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K z t z  I 389  U +S. a'i 350-51 ( f o o t n o t e s  o m i t t e d )  (emphasis a d d e d )  , 

I t  i s  n o w  well accepted t h a t  r h e  i n c l u s i o n  of t h e  

phrase " l r i c ~ h t  tr;, bc let zlone" from g o v e r n m L n t  i n t r u s i o n  in 

Florida 's p r i v a c y  amendment was by *no means u n i n t e n t i o n a l .  

Profesr, .or Pztricia Dore, who assisted in drafting the n z i v z c y  

mendment, has stzted tha ' i  the p h r z s e  w a s  d e l i b e r a t e l y  chosen as 

2 means 'of d i s t i n g u i s h i n g  Florid2 ' 5  broad privacy rigkt from the 

limited federal r i g h t  announced  in E a t z .  See P a r r i c i z  2 .  Dore, 

Of Riqhts Lost and  Gained, 6 F ~ E .  S t .  U. L. Rev. 6 0 9 ,  6 5 2 - 5 3  n. 

2 6 8  ( 1 9 7 8 ) ,  discussed in, Stzll, 5 7 0  S o .  2d at 265 (Xogzn,  3 . ,  

. dissenting). 

Hence, it h a s  been held t h z t  Floria2's r i g h t  of privzcy 

"embraces more privacy interests , and e:..-,ends more protfcticn Y L  

the i n d i v i d u c - i  i n  those interests, than 5 o e s  the federal 

Constitution." In r e  T . K . ,  551 S o .  2d 1186, 1192 (Flz. 1 9 E g ) ;  

- -  see z l s o  T r z ~ l o r ~  5 9 6  S O .  2 a  at 961-62 ( d i s c u s s i n g  the N e w  

F e a e r z l i : . m  and the distinctions b i . L w e e r :  f e d e r z l l  snd s t z t e  bills 



F3.ori .da C o n s t i L u t i o l - I .  T h i s  a m e n d m e n t :  1.s ari 
i nd c pc n d e n t , c o 17 s i: i t u t i o n  a I. 
p r o v i s i o n  w h i c h  declares the fundamcn: :a1 .  
1:iqht t o  p i r i v a c y .  Article I ,  s e c t i o n  2 3 ,  
w a s  intentionally phrased i l l  strong Leims. 
 TI,^ drafters o f  the amendmen t  rejected th? 
use of the words " u rire a s 011 a)> 1. e " 
" 11 n w  2 r r a n t e d " 
" g o v e r n m e n t a l  i n t r u s i o n "  i n  o r d e r  to make 
t h e  pr i .vacy r i g h t  a s  s t r o n g  a s  p o s s i b l e .  
S i n c e  t h e  people o f  t h i s  state exercised 
t h e i r  p r e r o g a t i v e  a n d  e n a c t e d  a n  amendment 
to t h e  F l o r i d a  C o n s t i t u t i o n  w ] ~ i c ] ~  e>:press l y  
a n d  s u c c i n c t l y  provides for a s t r o n g  r i g h t  
O f  p r i v a c y  not f o u n d  j.n the United States 
C o n s t i t u t i o n ,  it can only be concluded that 
the r i g h t  i s  much b r o a d e r  i n  scope  t h a n  that 

f re e s L a n d i 11 9 

or 
before t 1-1 e p h r a  s c 

of the Federal Constitution. 

1 ( F l a .  1.985). 

. Although t h e  F l o r i d a  p r i v a c y  amendment contzins no 

.;exprLss ' s t a n d a r d  f o r  'reviewing the lawfulness of E ~ o v ~ r n n : ~ : n t  

intrusion into one's p r i v a t e  l i f e ,  our supreme c o u r t  h 2 s  

d e c l a r e d :  

S i n c e  t h e  privacy section as adopted 
c o n t a i n s  no textuzl standard of r e v i e w ,  it 
i s  important f o r  u s  t o  identify an  e x p l i c i t  
standard t o  be applied in order to g i v e  
proper force and  effect to t h e  amendment.  
The r i g h t  of p r i v e c y  is a fundamental right 
which we b e l i e v e  demands the compelling 
state interest s t a n d a r d .  This test shifts 
the burden of proof to the state to justlfv 
an intrusion on p r i v z c y .  The burden can be 
met by demonstrating t h a t  the challenged 
r e g u l a -  Lion ' serves a compelling state 
interest a n d  accomplishes its g o a l  t h r o u g h  
the u s e  of t h e  l e a s t  intrusive means. 

Id. a: 5 4 7  (emphzsis supplied). To be s u r e ,  t h i s  standard i s  t h e  

Y most e x a c t i n g  applied on review by t h e  judiciary. 

f a r  s h o r t  of sztisfying T h i s  s t r i n g e n t  s t a n d a r d .  While the StZte 
o b v i o u s l y  hzs a compelling interest in f i s h t i n g  c r i m ? ,  t h e  

- 2 3 -  



c o u r t s  j-n the cordless phone cases d c c i d e d  u n d e r  the F o c r t h  

the F l o r i d a  r i g h t  o f  pri .vacy,  although the s u b j e c t i v e  b e l i e f  ni~!.st~ 

be l e g i t i r n a Y e ,  the separate- a n d  distinct test of a r e a s 0 n a : ) l e  

expectation of p r i v a c y  i s  e l i . P j . n a t e d :  

T h e  w o r d s  "unreasonable" o r  " u n w a r r z n t e d "  
h s r k e n  back t o  t h e  Federal standard of 
"reasonable expectation of  p r i v a c y , "  which 
protects a n  i n d i v i d u a l  ' s  e x p e c t a t i o n  ~f 
p r i v a c y  o n l y  w h e n  socie~y r e c o g n i z e s  t h a t  

- .  it is reasonable to do so .  The deliberzte - 

.nterception of ,phone conversations, without cause ,  s u s p i c i o n ,  or .s rior epproval, is c e z t a i n l y  not the l e a s t  intrusive mGans cf 
d e t e c t i n g  criminal activity. How many ?;;;adreds o r  thousancs of 
" i n n o c e n t "  c a l l s  would be hearc! in 01:ees to detect a c z l l  
i r i v o l v i n g  c r i m i n a l  activity? While the government mzy h a v e  the 
t e c h n i c z l  ability co lis*Lzr! in, it still possesses no "magic- 
wand" to d e t e c t  o n l y  csiminzl conversations, 

Furthermore, we reject t h e  state's contention that it  h5.s 
demonstrated a l a c k  of  p r i v a c y  by t h e  e x i s t e n c e  of an FCC stick..;r 

previously n o t e d ,  thez..: i s  absolutely nc  evidence i n  the reccrd 
e s  to the Mozos' knowledge o f  the s t i c k e r ,  including whethe: they 
ssw the st!-clter and ignored it, whether t h e y  read the s t i c k z r  aild 
concl ; ided  that i'i w a s  r n ~ z r ~ i n g l e s s ,  o r  whether t h e y  re2.d th? 
sticker and concluded that others, i n c l u d i n g  the g o v e r n m e n t ,  may 
be l i s t e n i n g  to their conversations. We c a n  only s ? c ? c u l z t e  E S  t o  
where the phone came from, w h e t h e r  i t  was i n  t h e  a p a r t m s n r  w!lLln 

thz Mozos rented t h e  apartment, w h e t h e r  t h e  p h o n e  was a g i f t  to 
t h e  Mozos and s o  o n .  

cn t h e  bottom o f  t h e  base of t h e  telephone i n  q u p s z i o n .  .z- s 

In any e v e n t ,  we Go n o t  b e l i e v e  knowledgg of a sticker t l i Z t  
includes t h e  m b i g u o u s  n o t z t i o n  t h a t  "Privacy of c o r n r n u n i c z t ~ o n  
nay not be insured" constitutes a w 2 i v e r  of a person's s i g n ?  TI? 

i v z ~ y .  See Staze v ,  5.11s 562 S o .  26 1 2 5 4  (1- la .  4th ? C k  1951) 
he s u s p i c i o n  thst one's privacy mzy be i n v z . d c d  d o e s  r . o t  wziv .2  

Qe right to privacy). Indeed, i t  is unlikely t h z t  znyc:-ie t 5 . 0 ~ : ~  

contend that s u c h  2 s t i c k e r  on 2 r e ~ * ~ . l a -  telephone w o u l d  
c o n s y i t u t s  such s K L ~ V F ~ ,  

- -_-I 



omission of such w o r d s  from ar:.i.cle - --I-- T I  
s e c t i o n  2 3 ,  m a k ~ : . :  i t  cI.c:.a~r ~ ! \ a t  t11c 
-- Florida riqfit of p r i v a c y  w a s  i n t e n d e d  to 
protect a n  i n ? . ; , v i d u a l  I ' s e x p e c t a t ; i o n  -- of 
privzcy reqa1-d: z s s  of w11e i ;he r  s o c i e t y  
rec  c;an i z e s t h a t  e >: pec t B t i 9 II a s rye c7 so n a  12 1. c" . 

However,  t h i s  emphasis o n  each 
i n d i v i d u ~ l .  ' s e x p e c t a t i o n s  :,f privacy does  
n: t m e a n  t h a t  "ihe i n d i v i d u , : l  ' s s u b j e c t i v e  
e x p e c t a t i o n s  are dispositive of t h e  
applicability of article 1 ,  s e c t i o n  2 3 .  
I n  W i n f i e l d ,  this C o u r t  c l - ; ~ ~ ~ a c t e r i z ~ d  t h e  
interest p r o t e c t e d  as "an i n d i v i d u a l ' s  
1 . cg i t ima te  expectation of p r i v a c y .  ' ' - I d .  
( e m p h a s i s  a d d e d )  . There.. are I t h e  z o n e  of 
privacy c o v e r e d '  by articie I , s e c t i o n  2 3  , 
can be determined  only by reference t o  t h e  
e x p e c t a t i o n s  o€ each  i n d i v i d u z l ,  a n d  those 
e x p e c r a t i o n s  a r e  p r o t e c t e d  provided t h e y  
a r e  n o t  spurious o r  f a l s e .  I 

. S h a k t m a n  v .  State,' 553 S o .  2d 148, 153 ( F l a .  1989) ( E h r l i c h ,  

@ + C .  J. ; specially concurring) (emphasis a d d e d ) .  Under this vie\.:, 

any m a r g i n  of e r r o r  w i t h  r e g a r d  t o  t h e  'interpretztion of the 

right of p r i v a c y  i n  Florida should be in favor of the i n d i v i d u a l .  

In the c u r r e n t  c e s e ,  w e  c e r t a i r , l y  cannot characterize 

t h e  b e l i e f  i n  p r i v a c y  of  the telephone c a l l s  in question a s  

illegitimate o r  " s p u r i o u s  o r  f a l s e . "  That i s ,  w e  cannot c c n c l u d e  

it is "spurious o r  f z l s e "  f o r  a c i t i z e n  t o  b e l i e v e  t h e  g o v e r n m e n t  

w i l l  no?, withouy cause or s u s p i c i o n ,  rzndomly l i s t e n  i n  on h e r  

p r i v a t e  telephone c o ~ ! v e r s a t i o n s  and t h o s e  of her neighboxc. 

Indeed, while T h i s  p r a c t i c e  may be a hallmark of a t o t a l i t a r i z n  

society, it i s  t h e  very E n t i t h e s i s  of 2 f r e e  s o c i e t y .  Hencz,  w e  

conclude that u n d e r  zrticle 1, sec t io r .  2 3 ,  a p e r s o n ' s  p r i v a t e  

conversztions o v e r  E co~dless t e l e p h o n z  z r e  pJresumptive1.1. 

protected from government i n t e r c e p t i o n .  

- 2 5 -  



cordless p h o n e  i s  s o  : - i r n i l a x  in appearance a n d  us@ to a 

traditional phone , b u t  also because the F l o r i d a  righi: 0:: p1-i-Jac:y 

specifically addresses protection from g o v e r n m e n t  i .ntrusi .oi-1.  

~rticie I ,  s e c t i . o n  2 3  , e x p l i c i L l y  declares e v e r y  n u t u r a l  ~ i . r s o n ' s  

r i q ~ ~ , ; .  of p r i v a c y  f l - o m  ~ ~ g o v e r n n i e n t a l .  i n t r u s i o n  i n t o  h i s  private 

life. i n  o u r  view, the q u e s t . i n n  j - s  not whether to. rnz:,c t ! : ~  

innocent and accidental i n t e r c e p t i o n  of c o r d l e z - s  p h o n e  

conversations " c r i m i n a l  , " but rather to endorse t h e  i n t e n t i o n a l  

a n d  random g o v e r n m e n t  interception of citizer:; ' privste 

conversztions over  cordless p h o n e s  because the interception may 

. he " e a s y . "  .Surely, no one would  conte7i . i  the govesn?.c?nt should be 

.Lpermitted to randomly listen i n  o n  pr.-i\:ate c o m m c n i c a t i o n s  i n  the 

home simply bezause sophisticzteb listening devices E.ZQ zvailable 

in retail electronic stores. 

. ,  

We began our l e g a l  analysis of t h i s  case w i t h  the 

observation that ordinary phonc: conversations are c l e z r l j .  

p r o t e c t e d  u n d e r  both the Florida and Federal Constitutions. A 

cordless phone looks l i k e  and  is operzted the sane as zn o r d i n z r y  

phonE. A n d ,  excep t  for t h e  r a d i o  signzls f r o m  the h c n d s e t  to the 

base, a cordless phone w o r k s  like an ordinzry phone  in a 

t e c h r , i c a l  s e n z o .  Indeed, v:ith t h e  c h a n g e  i n  technology, cordl.ess 

phones ?re now nearly a5 s e c u r e  2s tradition21 p h o n e s .  In terms 

O f  qovernment intrusion, f o ~  example, it w o u l d  appear  i r s z . t i c l n z 1  

to p u n i s h  t hose  x h o  purchased 2 "firs? g e n e r a t i o n "  cordlv2ss 

phoF2 , m 3 r E  e Z s i l J 7  i n t e r c e p t e d ,  c~mpzred t o  r F c e n t  p u ~ c h z s c r s  of 



secu re  phones , e s p e c j . a l l y  w h c n  ~11c appearance of a l l  

10 
c o r d l e s s  phones is s i m i l a r .  

Further, we view technology as an u~~steady g a u g e  to 

d e c i d e  t h i s  case because i t s  irnplica.t:iol.ls a l s o  cut: t h e  o t h e r  way: 

in addition to cordless phones b e c o m i n g  more secure  , techno lo^^ 
h a s  a l s o  p r o v i d e d  easier means of  intercepLing t r a d i t i o n 2 . J .  

p h o n e s .  Obviously, Mr. K a t z  w a s  not really v e r y  secu re  in his 

public telephone booth. We would be naive t o  believe the 

government does not possess the technology to i n t e r c e p t  most 

com.!!unications with r e l a t i v e  e a s e .  Indeed, i f  an "ease of 

i n t e r c e p t i o n "  s t a n d a r d  w e r e  a p p l i e d  t h e r e  wou ld  be virtually no 

~ p r i v a t e  commun-ications by wire-based  telephone o r  otherwise , 

L .  that. would be protected from t h e  government's u s e  of  advanced 

t e c h n o l o g y  t o  intercept private communications.  I t  could  e v e n  be 

argued t h a t  w i t h  this r o u g h  parity i n  a b i l i t y  t o  i n t e r c e p t ,  

traditional phones should be treated l i k e  cordless phones, w i t h  

no rezsonable expectation of p r i v a c y ,  r a t h e r  t h a n  cordless phones  

b e i n g  t r e a t e d  more like Traditional phones with a n  e x p c t a t i o n  

of privacy. For  obvious reasons, t h i s  concept was rejected Lr 

Katz. Cf. Smith, 9 7 8  F . 2 a  at 1 7 7  ("If, as some exper t s  p r e d i c t ,  

we are moving i n e x o r a b l y  toward a completely cordless telephone 

s y s t e r n ,  t h e  d e c i s i o n  a s  + ,-o whether cordless t e l e p h o n e  

A c o n t r a r y  holding w o u l d  lezve numerous other troubling 1 0  

quesrions: W h a t  h ~ p p e n s  t o  a person  w h o  calls f r o m  a w i r e - b z s e d  
p h ~ ~ i e  to another p r s o n  who r e c e i v e s  or Transfers the czlll to a 
cordless phone? What ahou'i the person who is a g u e s v  at 2 ho;.:e 
KI-~EI is or ' fered 2 c o r d l e s s  p!;one t o  mzke r3 private c a l l ?  Does C:? 0 riqht 0 5  pr iv ' cy  come and g o  in such a haphazard fzshio::? 
Indeed, one c a n  e n v i s i o n  an Orwellian scene  of 2 husband 100kj.x;  
O U T  t h e  window and saying to hi5 xiie: "You can make your  ckll 
now, Lois, the police scznner hzs j u s t  d r i v e n  awz;." 
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a c o n v e r s a t i . o n s  are protected by t 1 1 c ~  Fou1:th A m e n d m e n t  11:i:y 

u l t i m a t e l y  d e t e r m i n e  w h e t h e r  3: L e l e p h o n e  c o n v e r s a t i o n  is 

protected by the Fourth Amendnlent l .  " ) (emphas i : ;  in o r i g j . n a 1  ) . 

C Q N C L l U S ~ O l \ I  
.-- 

F l . o r i d 2  h a s  chosen  to explicitly p r o t e c t  Lhe private 

communications of its c i t i z e n s  from unreasonable g o v c r n m e r ~ t  

i n t r u s i o n  by n o t  o n e ,  b u t  t w o ,  e x p r e s s  and forceiul provisions in 

its cons-! i t u t i o n  , 11's a p p l y  t h o s e  p r o v i s i o n s  t o d a y  t r : ,  private 

telephone c p n v e r s a t i o n s  in the home, whether they be wire o r  

cordless. In so h o l d i n g ,  we Gdopt what w e  believe to he t h e  good 

sense a n z l y s i s  of Chief Justice Warlren, w h i c h  I w e  quoted earlier: 

'Although, arguably, izce-to-f ace 
conversations in home or ofiice e r e  more 
i? : t im&tely z p a r t  of the right to 
p r i v a c y  thzn are telephonic 
conversations, s2e p .  3 3 9 5 ,  supra, a n y  
at"Lempt to drzw a c o n s t i t u t i o n a l  
distinction wou2.d i g n o r e  the ? l a i n  
r ez l i - t i e s  of modern life, in which t h e  
telephone h a s  assumed an  indispensable 
role in free humzn communication. 

. - -  See supra p . 8  (quoting Lopez v .  United States, 3 7 3  U . S .  027, 4 5 6  

n . 8 ,  85  S .  Ct. 1381, 1398 n . 8 ,  10 L. E d .  22 4 6 2  (1963)(Warre~., 

C .  3 .  , c~ncurring) ) . The  I' 

less zppzrent or compellirg today than t h e y  were \:hen those words 

were penned in 1963. 

Accordingly, for the r e a s o n s  s e t  out above w e  r e v e r s e  

znd  remand  f o r  f K r t h e r  p roce i :d ings  consistent herewith. 11 



P A R I E N ' T E  , 
a 

FARMER , J 

FARMER, J 

I see 

w j. t 1.1 

concurri-ng w i . t h  the i r e s u l t  . 

no need to decide w l i e t h ~ s  the F l o r i d a  Constitution 

would invalidate y ] ~ e  police conduct he1:c if, a s  1, bcl . ieve ,  t h e  

legislature has already done so by the s t a t u t e  c o n s t r u e d  t o d a y  by 

the court. To reach  that conclusion, 1 b e g i n  w i t h  a f a j . r l y ; b a s i c  

principle of appellare a d : - i d i c a t i o n .  When there is an adequatz 

statutory biis is  to r e so lve  an j . s s u e  on appeal., the couirt should 

not decide the issue on constitutionzl grounds. State e x  rel. 

C i t y  of C a s s e l b e r r y  v .  M ~ C T S T ,  356  So. 2d 267 (Fla. 1 9 7 L )  ( c o u r t s  

. a lways  endeavor  to presesv! r  statutes a n d  to a v o i d  c o n s t i t u t i o n s 1  

*issues); . -  S i n c i l e t a r y  v .  Stzte, 3 2 2  So. 2d 551 (Fla. 1975) (courts 

s h o u l d  not pass upon t h e  constitutionality of a ~ t a t u t e  if a czse 

in which the quzstion z r i se s  may be disposed of on other 

g r o u n d s ) .  As a corollzry to ?his rule of restraint, whenever 

pcssible c o u r t s  should construe a statute so that it does not 

conflict with the constitution. F i r e s t o n e  v .  News-Press Publish- 

i n q  T.o .  I n c . ,  538  S o .  2d 4 5 7  (Fla. 1989). 

The statutorv definition of "oral communications" is liter- 

E l 1 y  broad e n o u g n  to embrace the kind of cordless tele2hone 

convezsztion involved here. Section S 3 C . C 2 ( 2 ) ,  Florida Statutes 

(1591), deiines a ~rotected or21 communic2tion a s  " z n y  commu~lca- 

t i o n  uttered by 

communication is 

f i t s  nrima facie 

.. 

s p e r s o n  e x h i b i t i n g  an expectaticn that such 

not subject to interception under c l r c u r n s t a r ! c ~ s  

e x p e c t a t i o n .  " The co,mEnicztion i n  this czbe 



construed from t h i s  r '; ' .atute : 

T h i s  e x p e c y a t i o n  of privacy d o c s  n o t  c O J l t P : : l p ~ a V $  
mere ly  rl subjective e x p e c t a t i o n  on the  p a r t  o f  the p e r -  
son m a k i n g  the uttered o r a l .  c o r i m u n i c a t i o r ~  b u t  ra t1 .1~1-  

reasonable expecctai 'on of  p r i v a c y  undel: a g i v e n  set ci 
circumstances depends upon one ' 5  a c t \ ; a l  subjective e x -  

contemplates a r e a s o n z b l e  e x p e c t a v i o n  of p r i l r a c y .  1 .. 

p e c t a t i o n  of p r i v a c y  ? s  well. as w h e t h e r  s o c i e t y  is pre -  
=red to recoqnize t h l s  expectation a s  r e a s o n k S l e ,  " 
Ie.o.1 

S t a t e  v .  Inciarrano, 4 7 3  So. 2d 1.272,- 1275 ( F l a .  3 . 9 8 5 ) .  He:'Ze, 

p r o p g r l y  construed, t h e  s t z t u t e  means t h a t  when a proponent h a s  

shown circumstances of a n  e x p e c t z t i o n  of privacy i n  the c o x n u n i -  

0. c a t i o n '  the , i s s u e  bscorne's x h e t h e r  socie?? i s  prepared to recognize 

that e x p o c t a t i o n  2s justifizble o r  r e a s o n a b l e .  

T h e  subject c o m w n i c a t i c n  was  a home telephone conversation 

on a cozdless p h o n e ,  w i r h  both the h a n d s e t  and  t h e  bzse  in t h e  

hone d u r i n g  t h e  entire conver sa t ion .  T h e  majority seem to S e -  

lleve a s  2 blanket p r o p o s i t i o n  t h s z  societyis n o t  w i l l i n c j  to 

recognize, t h r o u g h  its legislative enzctments, an e x p e c t c t i o n  of 

p r i v a c y  in this communication. T h e  legislature, t h s j r  posit, k n e w  

t h z r  c u r r e n t  t e c h n o l o g y  a l l o w s  che e z s y  interceptior oZ s x z h  

commcnications by d e v i c e s  such a s  t h e  o n e  police here  nurchzsE2 

from consumer electronic equipment s t o r e .  B e c a u s e  s u c n  i r : t e r -  

ception i s  so r c a d i l l l  a v ~ i l e b l e  by t e c h n i c a l  devices  vTide2.y 

z v z  LlzSle, 2nd w i t h s x y  2 physical i ? t r u s i c r :  i n t o  t h e  heme it?,??.<, 

soc ie t )7  is not w i l l i n g  to ? _ r o t ~ c t  t h i s  1;ind cf c o i r ~ r ! u l ~ i c a t i c - ,  

t h = ? y  r e z s o n ,  by p o s i e ~ ; r e  lab.:. Xn other t io-as the q u c - : - ; i o n  cf 
. .  



technology. 

1n my o p i n i o n ,  t h a t  a n a l y s i s  a s k s  the wrong q u e s t i o n  

~nstead, one might r e a s o n a b l y  a s k  just W h a t  n o n - w i r e  a n d  n o n -  

electronic o r a l  c o m m u n i c a t i o n  i s  1dOT capab1.c of h e i n g  s u r r e p t i -  

tiously i n t e r c e p t e d  by current t e c h n o l o g y .  11-1 an a g e  w h e n  s a t e l -  

l i t e s  c a n  photograph a n y t h i n g  on the g r o u n d  larger than a foot- 

b a l l  a n d  listen j . n t o  v i n t u a 3 . l y  an) '  t e l e p h o n e  conversation , t h e  

commonly accessible l i s t e n i n g  dev ices  for o r d i n a r y  o r a l  coirununi- 

cations are no less advanced. 

E;ec-tronic l i s t e n i n g  devices can record cats' paws on E 

c a r p e t  i n  the next room, o r  i n  the n e x t  b u i l d i n g ,  o r  through 

mobile equipment in t h e  n e x t  t own .  They can p l u c k  f rom the 

heaving th ro ; lg  the h u s h e d  conversation of conspirators on a 

noonday street c o r n e r  in the largest city. During the cold w a r ,  

to have a t r u l y  p r i v a t e  conversation in MOSCOW, the Americzn 

ambassador had to have his t a l k  in 2 s p e c i a l ,  soundproofed room 

in the bzsement of t h e  American embassy, designed and built at 

great c o s t  s o l e l y  for that purpose. 

N e w  s c i e n t i f i c  mzrvels seem Gzily t o  press  down ofi u s  i n  a 

blurring s u c c e s s i o n .  What was 2 comic book dream just a f e w  

years ago i n  D i c k  T r z c y  2 n d  Flash Gordon is now r o u t i n e .  The 

r u s h  of technologiczl a d v a n c e  E-L t h e  end of t h e  20th c e n t u r y  is 

so great thEt i t  i s  unrezsonabl? t o  suppoze thzt t h e  leqislzture 

decides z p c i i c y  quesyion so broad on something so evzne5cenY 2 s  

the c u l - r e n t  stzte of t h e  z r t  0 :  electroxic equipneny.  Indeed if 

t e c h n o l o g y  is the rnEzsure of s o c i e t y  ' s expectations, 2 : ~  thk 



c u r r e n t  rate advances thi:ea,ten to consume n o t  o n l y  a n y  mythical 
0 

well. G i v e n  the e a s e  of tec11nologJ.c c h a n g c ,  p r i - v a c y  c o u l d  l)ecoine 

a r i g h t  o n l y  in an Orwellian, " n e w s p ~ a k " ,  sense. 

If SorneonE is determined to eavesdrop on an oral c o ~ u n i c a -  

tion in OUT t i m e ,  it is n e a r l y  impossible - -  s h o r t  of r e p a i r i n g  

to the White Fluuse or the kmerJ.cs1'1 embassy in lyIoscow - -  to stop 

t h e m .  So if mere capability of interception is the critical test 

f o r  protecting o r a l  c o m m u n i c a t i o n s ,  then tlie statutory definition 

embraces an entire g r o u p  o f  communications, q u i t e  l i t e r a l l y ,  f o r  

which no expectation of privacy c a n  any longer exist. The s t a t -  

u t E  would thus m a k e  a promise of  privacy t h a t  it immediately 

We would h a v e ,  in s h o r t ,  2 legisla- 

I 

. . .  

@-,  breaches i n  t h e  next breath. 

tive nullity. 

It is precisely because of t h e  n a t u r e  and rapidity of c h a n g e  

t h a t  t h e  legislature s e l e c t e d  f o r  t h e  category of ore1 communica- 

tions a n o t h e r  t e s t  for pEivacy p r o t e c t i o n .  I n  this third cztego- 

ry, it f o c u s e d  not so much on t h e  means for interception of this 

class of c o m m u n i c a t i o n  but  o n  t h e  s u r r o u n d i n g  circumstances of 

t h e  i n d i v i d u a l  c o n m u n i c z t i o n .  U n l i k e  t h e  nature of t h e  s t a t u t o r y  

p r o t e c t i o n  fox wire and electronic communications , where z11 

interceptions &re p e r  se farbidden, i n  oral c o , m u n i c a t i o n s  we ?.re 

directed to consider the k i n d ,  place and manner of any particular 

commxnlcc.Tion End zsk whether these circumstances a r e  s u c h  "Lhzt 

F l o r i d a  citizens i.:ould deem p r i v ~ c y  crucizl. The adoption of t h e  0 7 1  1 L  p r  iv a c y L. me il ch P n Y by our citizens ir. 1980 is t h e  n e g a t i o n  of 



l a t e s t  electronic gadget, t h a t .  p a r t  of a cordless L I  l ep) lonc  

A person ' 5 home is d i f  ferenl:. A conversa t io! - i  I.i:.:d e:.:clu- 

sivel). w i . t h i n  t h a t  home is p r e s u m p t i v e l y  not meant  to :>e s!:n;-ed 

with p e r s o n s  outside. T h e  fact 4Lhat one conducts a personal 

interchange of i d e a s  from that s p e c i z l  place, that r e f u g e ,  T ~ C E ~ S  

t h a t  one i n t e n d s  t h e  interchange t o  stay t h e r e .  S h o u l d  w e  recast 

Webster's formulation to say t h a t  a person's home m a y  be modes,, 

f h a t  t h e  w i n ' d s  may b l o w  t h r o u g h  i t ,  b u t  the King of Englar2d m2y .-. not e n t e r  t he , r e  w i t h o u t  permission -- e x c e p t  if hs cz:: do so by 

t h e  latest techno-marvel? Are w e  to expec t  that our legislators 

personal c o n v e r s a t i o n s  c o n d u c t e d  i n  the home will be protected 2 s  

p x i v a t e ,  excep t  if someone c a n  dev i se  a t e c h n i c a l  mear.5 to ezves- 

d r o p  on it? I do n o t  t h i n k  s o .  

I t h e r e f o r e  believe that t h e  omission of the cordless - t E l e -  

p j o n e  exception, contzined in t h e  definitions of wire and elec- 

t r o n i c  c o m x u n i c z t i o n s ,  from the third c z t e g o r y  of oral coiu~~unice- 

? i o n s  wzs not an oversight. The omission is not unreason2bJ . e  z n d  

does n o t  lezd t o  Ebsurd resclts u n i n t e n d e d  by t he  legislature. I 

t h i n k  thPy knew exactly wh2.t t h e y  w e r e  d o i n g .  T h e y  wznteci  those 

- 3 3 -  



Bccalise t he re  is nothing about this home c o r d l e s s  t e l e p h o n e  

conversation, other t h2 .n  t e c h n o l o g y ,  to s u g g e s t  t h a t  the  e x p e c t a -  

tion of p r i v a c y  w a s  unjustifiable, 1 c o n c l u d e  u n d e r  the statute 

t h a t  t h i s  expectation is reasonable. 

T h e r e  i s  still another a s p e c t  of t h e  m a j o r i t y ' s  d e c i s i o n  

w i t h  w h i c h  I disassee. I am generally not w i l l i n g  to construe 

s t a t u t e s  by the cG::.-rently popular dGvice  of consulting w h a t  7 

regard as t h e  t e a ' l e a v e s  of l e g i s l a t i v e  h i s t o r y .  I n  this case .-. t h e  consultation is all the more tenuous because the precise 

"history" consulted i s  not even f r o m  t h e  legislature t h a t  adopted 

. .  

the s t a t u t e  we construe. Here t h e  history comes fron a n o t h e r  

legislative body, t h e  U n i t e d  Stztes Congress. W e  a re  thus pur- 

p c r t i n g  to d e c i d e  whzt our legislators intended, not from w h z t  

They themselves hzve  szid i n  t h e  text t h e y  a d o p t e d ,  b=*L f r o m  w h a t  

other l e g i s l a t o r s  s z i d  i n  rnzrkup o r  d e b a t e  on  2 proposed b i l l .  

Fox m y  t a s t e ,  w e  m i g h t  j u s t  a s  meaningfully s e n d  t o  know w h a t  the  

oracle a t  Delphi s a i d .  

I conf.;ss t o  standing w i t h  JusYice Scalia about this use of 

l e g i s l a t i v e  histories: 

I, r 7  ;he g s e z r e s r ,  Ci;. lect of legislative h i s t o r y  i s  its 
i l l e g i t i m a c y .  ws Z Y F .  governed by l z w s ,  n o t  by t h e  i?:- 
t e n t i o n s  0: i2gislztuzs. Lt-s the C o u r t  s z i d  i n  1 8 4 ~ :  
' T h e  l z w  2: i t  passe? i s  t h e  w i l l  of  t h e  r l a j c r i t y  cf 
b c t h  houses, 2 n d  -the o n l y  _ _  node in which that i.;1.+.1 - _- is 
sDoken is i.n the EC": itself . . . . a A l a r i d o e  Y .  W l i -  *. 
iiEms, 3 H o w .  9 ,  2 6 ,  11 L. E d .  469 ( ? m n h z s i s  ~ . d C e d ) .  
EuT not t ) : ~  i e z s t  o f  t h e  d e f e c t s  0 5  l e g i ~ l a t i ~ ~  h i s t n q -  

. _  



Con-j-oy v .  A n i s l t o f f ,  1.3.3 S. Ct. 1 . 5 6 2 ,  3 5 6 7 ,  123 L .  E d .  2d 2 2 9 ,  - 

u. s .  __ ( 1 9 9 3 )  (Scc l l . i a ,  J .  , c o n c u r r i n i j )  . As he and o t h e r s  h a v e  

observed, the u s e  of the d e v i c e  i5 a lmos t  always s e l e c t i v e l y  

c o n v e n i c n t  - -  rnuch al.:in to "entering a crowded cocktail p 3 r t y  and 

l o o k i n g  o v e r  t h e  heads of the g u e s t s  for one's friends. ' ' Id. It 

is 0 f t t . n  a sea rch  f c r  v i n d i c a t i o n  rather t h a n  enlightenment 

Even if there w a s  some l o g i c a l  v a l i d i t y  t o  t h e  endeavor, I 

should t h i n k  t h a t  not even its most u i d  proponents would use  a 

legislative h i s t o r y  t o  c o n c l u d e  t h a t  a s t a t u t e  l e a d s  t o  - unconsti- 

a n a l y s i s  m i g h t  be better u s e d  to save  a s t a t u t e  from s u c h  invzl- 

idity. To the contrary, however, today we have given a new,  

unprecedented s p i n  to the usage. The majority have c o n c l u d e d  i n  

e f f e c t  t h a t  an ambiguous statute l e a d s  to invalid r e s u l t s .  I 

could not subscribe to this conclusion even if I accepted the 

method. 

I repe2.t. In exempting cordless Telephone communications 

from the definitions of wire znd electronic communications, I 

s i m p l y  do  n o t  E g r e e  t h a t  t h e  F l o r i d 2  legislature similarly mean? 

t o  d e n y  t h e  s t z t u t o r y  protection t o  or21 communications. Ac- 

knowledging the u b i c p i t y  thzt cordless tzlephone c o n v e r s a t i o n s  

E j r  unconstitutionzl results, 1 r c i e r  t o  t h e  e f f e c t  cf t:7e 1 3  

mzjoritv's construcyion of t h e  stEtute. Under t h z t  c o n s t r u c x i o n  

tutional r e s u l t s .  R a t h e r  1 s h o u l d  think t h a t  t h i s  k i n d  cf 



h a v e  t o d a y ,  s u c h  a holding is to tantamount to a 1 1  i n t e n t i o n  not 

to protect nlost )lome t e l ephone  conversations. In t h i s  c i - i m i n a l  

p r o s e c u t i o n ,  I would r e s o l v e  a n y  a m b i g u i , t y  caused by t h e  c x c l u -  

sj.0, from the two definitions, b u t  not the one, in f a v o r  of t h e  

inclusion in the one. T h a t  is the construction t h a t  favors the 

accused. 14 

I t h e r e f o r e  j o i n  i n  t he  reversal, if n o t  the r c z s o o n i n g  of 

the c o u r t .  

. .  
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