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STATEMENT OF THE CASE aNp FACTS

| nt roduction Def endant was charged, in an indictnent filed
on July 10, 1991, in the 11th Judicial Crcuit Court, Dade County,
case number 91-5033(A), along with codefendants Cornell Austin,
Kel vin Bryant, Anthony Cobb, Kevin Noldon, and Towanah G ass, wth
(1) the first-degree prenmeditated and/or felony nurder of Bridgette
Gibbs, (2) the attenpted first-degree nurder of Trevor Minnings,
(3) the robbery of G bbs, (4) the robbery of Mnnings, (5) the
ki dnapping of @G bbs, (6) the kidnapping of Miunnings, (7))t he
burglary of Minnings's car, (8) the arson of Minnings's car, and
(9) conspiracy to commt the alleged crinmes. (R. 8-14). Kevin
Nol don and Towanah G ass entered into plea agreenents and testified
at trial. Codefendant Tony Cobb's trial was severed. The renmining
three defendants were tried jointly. The facts surrounding the
di sposition of the pretrial notions and voir dire will be addressed
in the body of the argument where relevant.

@i lt Phase At trial, the details regarding the ordeal
culmnating in the nurder of Bridgette Gbbs and attenpted nmnurder
of Trevor Minnings were related primarily through the testinony of
Trevor Mnnings, Towanah dass and Kevin Noldon. There was also
police testinony as to the statenents of Defendant, Austin and

Bryant. Each defendant's statenent was redacted prior to trial so

that references to the other defendants being tried together were




deleted and replaced wth nondescript pronouns, such as "he," or
"some person,"” or "another person." Pursuant to the request and
consent of the three codefendants, the redacted statenents retained
all references to the three codefendants who were not being tried
at this trial i.e., Noldon, Cobb and G ass. (T.4506). The jurors
were also instructed that they were to consider each defendant's
statenent only against that defendant.?

On the evening of February 5, 1991, Trevor Minnings picked up
Bridgette G bbs. The two of them went out for the evening. After
dropping off other friends and relatives at a high school
basketball game, Minnings and G bbs went out for dinner and a
movie. (T. 3970-76). After the novie, they talked and drove around
for a while, before stopping at a notel on Northwest 27th Avenue,
near 79th Street. (T. 3981-82). Minnings' left the car, to rent a
room while G bbs remained in the car. (T. 3986-83). Mnutes |ater,
Munni ngs returned and noved the car to another spot. (T. 3990-92).

As G bbs and Minnings got out of the car and wal ked towards the

Thus, shortly prior to Detective MDernott's testinony
regarding Cornell Austin's confession, the judge instructed the
jury that “[tlhe following evidence is being offered against
Def endant Cornell Austin and Defendant Cornell Austin only. It
should not be considered in any way or in any regard with respect
to Defendant Ronald Lee Smth or Defendant Kelvin Bryant," (T.
4465). A simlar instruction was subsequently reiterated to the
jury (T. 4491), and simlar instructions were read to the jury
prior to the adm ssion of the statements of Kelvin Bryant (T.
4582) .




room soneone wal ked up from behind him grabbed him by the throat
and shoved himto the ground. (T. 3993-94). A second person started
searching his pockets, taking his wallet and cash; his car keys,
whi ch had been in his hand, fell while this was happeni ng. Minnings
was subsequently taken to the trunk of his car, ordered to get into
it. (T. 33485). He then heard the perpetrators order G bbs to get
into the trunk. (T. 3486-87).

Munni ngs then described a car ride of "an hour or nore" which
entailed several stops along the way. At one of the stops, the
trunk of the car was opened and Minnings was ordered to exit, He
failed to do so and the perpetrators then grabbed him and pulled
him out. (T. 4009-17). Munnings was placed on the ground and
started to craw under the car, but he ws caught and pulled back
out . (T. 4018). He then felt someone hit him on the back of the
head with a rock and further heard sonmeone say "to duct tape ne
up." (T. 4019-20). Munnings' hands, face and feet were taped, and
he was placed back in the trunk. (T. 4020-21). He heard sim |l ar
things occur to Gbbs. (T. 4028). After they were placed back in
the trunk, the car ride proceeded and at another stop, about one
hal f hour later, G bbs was taken out of the trunk and she was never
brought back. (T. 4029-31). The car ride proceeded again, and after

about another half hour, the trunk was opened. Minnings continued

to feign unconsciousness, as he had done since he was hit over the




head. (T. 4033). He was taken out of the trunk and dragged face
down for several feet. Mnnings heard the sound of water and heard
someone say to "throw him over." (T. 4034-36). Mnnings was then
throwmn into a body of water. (T. 4037). Minnings was able to
extricate hinself and ultimtely obtained assistance from a police
officer. (T. 4038-40, 4045). The Maxima was |ocated shortly
afterwards and it had been burnt. (T. 4048-49). Minnings was unable
to identify any of the perpetrators, but was able to state that
four or five black males had been involved in the kidnapping. (T.
4065) .

Towanah G ass was one of the codefendants who testified for
the prosecution. She had pled guilty to charges of second degree
murder, attenpted murder, two counts of kidnapping, two counts of
robbery, arson and conspiracy, in exchange for a prison sentence of
18 years. (T. 4806). On February 5, 1991, dass went out with
Austin, and they ended up at a game room and bar, where Defendant
and Kevin Noldon were present. (T. 4810). Austin, Defendant and
Nol don were then joined by Bryant. (T 4812-13). Austin asked 4 ass
to lure cars to the side of the street so that they could rob the
occupants of the car, (T. 4813-14). d ass approached one car, but,
believing that its occupants nay have been police officers, she

wal ked away. (T. 4816). Subsequently, Anthony Cobb drove up and

spoke to the other nmen. (T. 4817-18). Defendant and Cobb were




talking in Cobb's car and, eventually, the five men and dass all
got into Cobb's car, with Noldon driving and Austin and dass in
the front seat, The other three were in the back seat. (T. 4819-20,
4898). Eventually, they ended up by the notel on 27th Avenue, where
the victins were accosted. (T. 4820, 4825). Soneone in the back
seat said "car in the mo,” in reference to Minnings's Mxinma. They
drove into the lot in pursuit. (T. 4825-26, 4898). Al five nmen
exited the Cobb's car, wiile Gass remained. (T. 4826). ( ass
observed Austin grab the male victimaround the neck; she al so
heard Bridgette G bbs scream and saw soneone going through
Munni ngs' pockets. (T. 4827). Noldon was holding G bbs' shoul der
while she was on the ground, and Defendant was with Austin while
Austin was choking Minnings. (T. 4828). dass saw one of the nen
open the Maxima's trunk with a key and she then saw Minni ngs
putting his leg in the trunk. Defendant and Austin were in front of
him (T. 4828-29, 4886). Cobb, G ass and Bryant then drove off in
Cobb's car, while the others left the notel parking lot in the
victins' Maxima. (T. 4830).

3 ass was subsequently given a pocketbook. (T. 4831-32). Both
cars continued to drive around, until Cobb's broke down, at which
point they all got into the Muxima. (T. 4833). They then drove to
Austin's home, where G ass went into the house with Austin, taking

the pocketbook with her. (T. 4833-34). While at Austin's, Qdass




| ooked into the pocketbook and realized she knew G bbs, which she
told Austin. (T. 4834-36). Austin then got sone tape from his house
and rejoined the other four nen, leaving with them in the Mxima.
(T. 4836). G ass remamined at Austin's residence and was not present
during the commission of the subsequent acts. Id.

Two days later, the police came to dass and she gave them
Gibbs's purse, and the officers found G bbs's watch in G ass's
dresser. (T. 4848-49). dass then gave a statement to the police
and identified photographs of the other participants. (T. 4854-55).

Kevin Noldon pled guilty to nine offenses, including first
degree nurder, in exchange for a life sentence. (T. 4759, 5133-34).
On the day of the offenses, Noldon nmet Defendant at a bar. (T.
5141-42). Eventually they met the others outside the bar. (T.
5143). Noldon, Defendant and Austin sat inside Cobb's car and
di scussed plans to rob soneone. (T. 5143-44). Defendant then |eft
for about an hour. \Wen he returned, they resuned the robbery
di scussion. (T. 5145). They ultimately told Cobb what they wanted
to do; Cobb agreed to participate, but did not want to drive. (T.
5145-46). Bryant joined the discussion later. (T. 5147). They drove
a few blocks fromthe bar, and Austin then got Gass to try to stop
a car for themto rob, and everyone got out of the car. (T. 5150).
That plan did not work out, because d ass thought the occupants of

the car that approached were police officers. (T. 5151). Everyone




got back into Cobb's car, and they drove further. (T. 5151-52).
Def endant pointed out a car in a notel on 27th Avenue, and Nol don
turned the car around and drove into the notel lot. (T. 5153-55).
All five men exited the car, while dass remained inside. (T. 5156-
57) .

Austin and Bryant approached Minnings, grabbed him and threw
himto the ground. (T. 5157-58). G bbs tried to run but did not
make it to the room (T. 5157). Defendant and Cobb grabbed her and
threw her to the ground. (T. 5158). Noldon, saw the car keys on the
ground, picked them up and opened the trunk of the Mxinma. (T.
5158-59). Austin forced G bbs into the trunk. (T. 5160). Nol don
told Munnings to get into the trunk, because they did not want him
to call the police. (T. 5159). After the victins were in the trunk
Nol don, Defendant and Austin got into the Maxima, while the others
left in Cobb's car. (T. 5162-63). After Cobb's car broke down, they
all got into the Maxima. (T. ©5167-69). They heard the victins
kicking and making noise in the trunk. 1d. Austin and Defendant
then discussed getting sone tape, and they stopped at Austin's
house to get some tape. Id. At Austin's house, Austin and Defendant
went inside and returned with the tape. (T. 5169-70). dd ass
remained at the house, and the others drove off, |ooking for a
pl ace to tape up the victins. (T. 5171). They then stopped near

Def endant's house. (T. 5172). all five nmen exited the car, and




Nol don opened the trunk. Noldon acted as the |ookout while Cobb,
Austin and Bryant taped up Minnings. (T. 5173). Mnnings tried to
craw under the car, but he was pulled back, and someone hit him on
the head with a rock. (T. 5174-75). After the taping, Mnnings was
placed back in the trunk. (T. 5176). The tape was not holding up
well, so Defendant went to get better tape and returned wth duct
tape. (T. 5177). They pulled into the yard of an abandoned house,
and Minnings was again taken out of the trunk and bound with the
duct tape. (T. 5180-82). Defendant had "control" of the tape. (T.
5182). Munnings was then placed back in the trunk and G bbs was
taken out. (T. 5183). Defendant then taped her up, including her
mouth and face, while she begged them not to. (T. 5184-85). Noldon
heard Austin state that he wanted sex with G bbs and left. (T.
5190). When he returned, the other defendants were hol ding her, and
Def endant was standing in front of her, by her |egs. Defendant was
sticking an object into her. (T. 5195-92).

G bbs was then placed back in the car. (T. 5199). At this
point the victinse had been in the trunk for around two hours. (T.
5200). Noldon continued driving, and there were discussions about
dropping the victins off (alive) in the southwest section of Dade

County. (T. 5201-02). That plan was changed, however, because




Defendant did not want to drive that far.? (T. 5202). Eventually,
they drove north on Biscayne Boulevard to 36th Street, and onto the
expressway to Mam Beach. (T. 5205). Wien they got to the top of
a bridge, Defendant told Noldon to stop. (T. 5206). Noldon did so,
opening the trunk as everyone got out. (T. 5207). Noldon then got
back into the car and heard a splash, as the others got back into
the car. (T. 5207-08). Defendant said "she was kicking," (T. 5208-
09) . Noldon resuned driving, and they returned to Biscayne
Boul evard and eventually there was a bridge by a canal at a
railroad crossing. (T. 5209-11). This time, Noldon helped carry
Munni ngs towards the bridge wth two or three others, and Nol don
wat ched as Minnings was then thrown into the water. (T. 5212).
Def endant and Austin participated in the throwing. (T. 5213).
Def endant waited at the trestle, watching Mnnings. He then
reported back that Minnings had gotten |oose. (T. 5214).

Af t erwar ds, Def endant suggested burning the Maxim. They
obt ai ned some gasoline, wiped the prints off the car, and Defendant
poured the gasoline on, while Cobb lit a cloth and threw it onto
the car. (T. 5215-18). They then fled in Cobb's car, and went out
for  breakfast, using the stolen cash. Afterwards, they divided the

remai nder of the cash. (T. 5219-20). They each got $20. (T. 5221).

2 At some point Austin had nentioned that d ass knew G bbs
(T. 5203).




Detective Romagni recounted Defendant's oral confession. (T.
5587). Defendant stated that he nmet Noldon at the bar on the night
in question. They left the bar and encountered G ass, Cobb and sone
others outside. They were seated in Cobb's car and began to discuss
doing sone street robberies. They came up with a plan for dass to
pose as a prostitute, and rob anyone who stopped. (T. 5588). They
stopped nearby, and dass got out. The first car had two white
males in it, but he also saw what appeared to be a radio, so they
| ooked el sewhere, on foot. (T. 5589). That was al so unsuccessful,
so they got into Cobb's car, with Cobb driving, dass and another
in the front. He, Noldon, and the last person were in the rear.
They drove around for a while, but did not see any victims. (T.
5590). They finally stopped around the corner from a notel on 27th
Avenue. Defendant asserted that the others got out, while he and
G ass remained in the car. Then he got out and told Gass to drive
to the notel, while he wal ked, (T. 5591). At the notel parking |ot,
Def endant saw one of them getting into the driver's side of a
Maxi ma. Cobb was standing by the car and Nol don and another one
were in the Maxinma already. He asked if they had robbed soneone,
and was told that they would tell him about it. Defendant then got
back into Cobb's car, in the back. (T. 5592). Cobb and dass were
in front. They followed the Muxim until Cobb's car broke down,

when they joined the rest in the Maxima. (T. 5592). He, Cobb, and
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Nol don sat in the back. They began to drive to one of their houses
to drop off dass so they could do nore robberies. He was shown a
necklace that they got at the notel. (T. 5593). He was also shown
$130 in cash, They arrived at the house, and sat deciding where to
do nore robberies. Defendant clained that at this point he was told
for the first tine that the victims were in the trunk. Then one of
them went into the house and cane back with sone clear tape. (T.
5594). Defendant then asked what they were going to do with the
victims, and was told they did not know, They then decided to take
them to South Dade, tape them up and |eave them Defendant noted
that the tape was old and weak and suggested that they go to his
house and get sone duct tape. (T. 5595). They then took the victins
to a nearby crack house. Noldon and another renoved Minnings from
the trunk. (T. 5596). He resisted, and tried to craw away, and
Nol don grabbed him and one of them struck him in the head. Then
that person began to tape Minnings up, while Defendant went around
front to act as a | ookout. He saw Cobb wi th Muinni ngs, and saw
anot her remove G bbs from the trunk and bind her as well. (T.
5597). Noldon and another then got back into the Maxima. He and
Cobb got into Cobb's car, with Cobb driving, They foll owed the
Maxima to Goulds or Perrine via the turnpike. They stopped in a
dark wooded area, but decided not to |eave the bodies there,

because they were unfanmiliar with the area. Someone suggested
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taking them back and leaving themin the Mam area. They returned
to Mam, and eventually exited fromI1-95 to the expressway to
M am Beach, They followed the person in the Maxinma to the first
bridge on the causeway. (T. 5598). They stopped on the swale area.
Cobb pulled up next to them and the driver of the N ssan said he
was going to throw the victins in the water. They began to |augh.
The driver opened the trunk, and Cobb got out of his car. Defendant
went to the back of Cobb's car to act as a |ookout. (T. 5599). Al
the others got Gbbs out and threw her over. (T. 5599). They all
| ooked over and watched her bob. Defendant said "gee,"” and the
others |aughed. Then they got back into the cars and proceeded to
the |ocation where Minnings was dunped. One of them told Defendant
they were throwing Minnings into the canal, (T. 5600). Defendant
stood on the tracks while two others, Defendant could not recall
who, renoved Munnings from the trunk. They threw him in, and they
all ran back to the cars. Defendant could see him still noving
around from the car. They went a short distance away to burn the
Maxi ma. (T. 5601). Defendant and Cobb waited a few bl ocks away.
Then they went and ate breakfast with the proceeds. They divided up
the noney afterwards, each receiving about thirty dollars. (T.
5602) . Def endant thereafter fled town, and was arrested nonths
later, in Tallahassee, (T. 5605-06).

The statenents of Bryant and Austin, which were largely

12




consistent with the testinony of Noldon and G ass were related to
the jury. (T.4466-4537, 4566-4617). As noted, all references to the
on-trial codefendants had been excised.

The nedical exam ner testified that the cause of death of
G bbs was drowning.' (T. 5031). She further testified that G bbs's
chest cavity had an unusually large anount of fluid in it, a result
of her lungs attenpting to rid thenselves of the salt water. (T.
5023). She stated that G bbs's death would have taken 3 to 6
m nutes, once she was in the water, (T. 5050).

The remmining evidence in the case consisted of police
evidence regarding itens found at the various crinme scenes,
including Gbbs's shorts, which were recovered from an abandoned
| ot near Defendant's house, (T. 4783, 5064, 5566), and an earing
whi ch mat ched one found on G bbs's body, that was found in the
trunk of the Maxima. (T. 4273, 5005). Defendant was found guilty as
charged on all nine counts on Novenber 10, 1993, (T. 5950-51).

Penalty Phase The penalty phase comenced on Novenber 30,
1993. The only evidence introduced by the State at the penalty

phase was docunentary proof of Defendants prior violent felony

} G bbs was f dowehd weear ngg oohyy onae skbee, aa bbloogge, amad aa
bra. She was bound hand and foot, and her eyes and nmouth were taped
shut. (T. 4325, 4349). The nedical exam ner noted that there was no
evi dence of rape, but she could not rule it out either. (T. 5030).
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convictions.?

Def endant presented the testinony of various relatives and
famly friends, who testified as to Defendant's kind and [|oving
nature. (T. 6015-80, 6101-06). A nental health counselor discussed
Defendant's alleged alcoholism (T. 6105-18).

On Decenber 2, 1993, the jury returned a recommendation, by a
vote of 9 to 3, that Defendant be sentenced to death, (T. 6541). A
sentencing hearing was held before the court on January 14, 1994,
at which Defendant presented the testinony of a childhood friend
who averred that Defendant had told him he wanted to change.® (T.
6666-72). Defendant also gave a statement, asking for nercy. (T.
6673).

On February LO, 1994, the court sentenced Defendant to death
for the murder of Bridgette Gbbs. (T. 6700-10, R 1205-12). The
court found that the state had established the aggravating

circunstances of: (1) nine prior violent felony convictions; (2)

4 Def endant was previously convicted of robbery and
attenpted robbery, Dade case no. 89-34007, an unrelated robbery,
no. 89-43823, and a third, unrelated robbery, no. 90-4148(B). (T.
6013-14). At counsel's request, the jury was infornmed that
Def endant was sentenced, on June 26, 1991, to twenty-five years
inprisonnent for the third case. (T. 6014). These felonies are in
addition to Defendant's violent felony convictions in the instant
case for attenpted first-degree nmurder, and two counts each of
robbery and ki dnappi ng.

5 This conversation took place before Defendant's arrest on
the present charges, however.
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murder commtted 1in the course of a kidnapping; (3) nmurder
committed for pecuniary gain; (4) murder conmitted to avoid arrest;
(5) murder was heinous atrocious or cruel. (R 1205-08). The court
further found that the aggravating circunstances outweighed the
established mtigation. (rR. 1212). The court had found that the
statutory mtigator of age did not apply. (R 1209). It also
rejected the proffered mtigation that Defendant was a good
candidate for rehabilitation, noting Defendant's escalating pattern
of crimnal violence. (R 1211). The court found that the follow ng
nonstatutory factors existed, but gave them little weight:
Defendant's contributions to society, his performance of exenplary
deeds, that he was loved by children, that he was a good father,
son, brother, boyfriend and father figure, that he respected his
el ders and hel ped others. (R 1210-11). The court found that
Def endant was considerate to his fellow prisoners, but gave this
fact very little weight. (R 1211). The court gave substanti al
weight to the finding that Defendant was an alcoholic, and was
under the influence at the time of the offense. (R 1211). Finally,
the court gave “gome weight" to the codefendants' sentences. (R

1211). This appeal foll owed.
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SUMMARY OF THE ARGUMENT

1. Def endant has failed to denonstrate reversible error
regarding the denial of his cause challenges where the jurors all
plainly stated that they could follow the court's instructions.

2. The trial court properly granted the State's challenge
for cause of a juror who stated he would follow his conscience in
the event of a conflict between it and the instructions or |aw

3. The State supplied valid race-neutral reasons for the
exercise of its perenptory strike. Defendant's claimthat the
proffered reason was pretextual was not raised below, and in any
event, is wthout nerit.

4. Defendant's contraction of the comon flu during voir
dire in no way infringed upon any substantial rights. Nor did the
circunstances reasonably lead to the conclusion that Defendant's
conpetency was in question.

5. The record reflects that Defendant never invoked his
right to counsel at the time he confessed; further, his confession
was wholly voluntary and was properly admtted,

6. The confessions of all three on-trial defendants were
sanitized to renmove all specific references to the other
def endants, and as such were properly admitted at the joint trial.
Further, any error was harnl ess where Defendant confessed, and two

ot her codefendants pled guilty and testified against him
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1. The evidence of the sexual battery was inextricably
linked with the whole course of events over the evening and norning
in question, and further was relevant to prove one of the elenents
of kidnapping, wth which Defendant was charged,

8. Defendant's clainms of prosecutorial msconduct are sinply
not supported by the record.

9. Pol ygraph evidence has long been held inadmssible in
this State; Defendant failed to produce any evidence below upon
which a reconsideration of that stance could be based. He |ikew se
failed to establish that he had need of a so-called "group violence
expert," or that failure to appoint such an expert would render his
trial fundamentally unfair.

10. As noted, Def endant was properly tried wth his
codefendants; nothing raised at the penalty phase altered that fact
where the evidence relating to that portion of the trial would not
i kely confuse the jurors.

11. Again, the record fails to reflect any prosecutori al
m sconduct during the penalty phase.

122 The evidence was nore than sufficient in this
mur der / ki dnappi ng/ robbery to support the pecuniary gain and avoid
arrest aggravators where the victinse were imediately relieved of
their valuables upon abduction, and where the nurder victim knew

one of the defendants. Any error was harmess in view of the three
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other strong aggravators and weak non-statutory mtigation.

13. Def endant's sentence is not disproportionate to the life
sentences of two of his codefendants where strong evidence of
Defendant's |eadership role was contradicted only by Defendant's
self-serving statement, and where one of the two pled to all counts
as charged in exchange for a life sentence, and testified for the
State.

14. The jury was given proper instruction regarding the
inportance of its role in the sentencing phase.

15.  The trial ~court properly instructed the jury that
Def endant would not be eligible for parole for 25 years if

sentenced to life.

16. The death penalty is constitutional.

Defendant's convictions and sentences should be affirned.
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ARGUMENT

THE TRIAL COURT PROPERLY $ENIED DEFENDANT' S CHALLENGES

FOR CAUSE

Defendant's first claimis that the trial court erred in
refusing to grant chal enges for cause of jurors N eves, Forsht,
Leon and Broche. Defendant has fai led to demonstrate reversible
error.

Under Trotter v. State, 576 so. 2d 691 (Fla. 1991), a
defendant may only assert error based upon the denial of a cause
challenge if, after the denial of the challenge, he used a
perenptory to strike the challenged juror, subsequently used all
his perenptories, and thereafter requested an additional perenptory
to challenge an identified juror. 1d. Defendant only requested two
additional perenptories, and it therefore follows that if any two
of the cited cause challenges were properly denied, he has not
shown reversible error.

Def endant asserts that jurors Forsht, Leon and Broche should
have been excused for cause because they allegedly "harbored bias

in favor of the credibility of police testinony." (B. 23, 26 &

32) .¢ This contention is not, however, supported by the record. The

6 Def endant al so asserts that the trial court erred in
not granting his challenge for cause of juror N eves. However, the
record shows that the court followed, wthout objection, the
standard practice of allowing ten perenptories for the 12-person
panel, and one strike each for the alternates. (T. 3782-90). N eves
woul d have served as the second alternate juror, (T. 3785, R 138),
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trial court is granted wde latitude 1in determ ning cause
chal l enges, which are a mixed question of |aw and fact, and absent
mani fest error, its conclusions should not be disturbed. Castro v.
State, 644 So. 2d 987, 990 (Fla. 1994); Hooper v. State, 476 So. 2d
1253, 1256 (Fla. 1985).

Forsht Contrary to the inpression given fromthe snippets that
Def endant cites in his brief, juror Forsht repeatedly, and at
length, indicated that he would be a fair and inpartial juror.” The
subj ect of police testinmony was first discussed by the prosecutor;
Forsht stated that he would have no problem treating police
W tnesses the sane as others:

MR LAESER M. Forsht, your background sort of says,

| know alot of cops, friends with a ot of cops. In this

case there are going to be police officer's [sic]

testifying fromthe witness stand. Is it going to be

especially difficult for you to say, | really have to
apply the same rules to those witnesses as to all

and as such the perenptory which Defendant used to strike her would
not have been available to strike the jurors Defendant sought to
strike, Wiitted-MIler and Ruiz. It follows, therefore, that the
perenptory strike of N eves did not serve to nmeet the preservation
requirenents of Trotter. Wether she should have been stricken is
thus irrelevant to this claim

! Def endant ' s assertion, (B. 31), that For sht knew
"several" state witnesses, and that one of himwas his enployee is
unfounded. Forsht only said that he knew people in the law-
enforcenent field in Dade County, and that "nost [were] troopers
and marine patrol," (T. 2705). The enployee's affiliation was not
noted in the record. 1d. In any event as even being a |aw
enforcenent officer is not per se grounds for excusal, State v.

Wlliams, 465 So. 2d 1229 (Fla. 1985), these allegations are
irrel evant.
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W t nesses because that is what the judge told me to do?
MR, FORSHT: Absol utely, no problem

MR, LAESER You think you can do that, you see someone
testifying from the witness stand you don't think that
person is being one hundred percent honest, is that going
to make a difference whether that's a police officer or
civilian?

MR FORSHT: That is correct.

(T. 2393-94). He could follow the court's instructions:

MR, FORSHT: | would accept the Judge's charge and act
accordingly.

MR, LAESER ... Do you think you would be attenpted
[sic] to disregard the Judge's instructions?

MR,  FORSHT: Not at all.

(T. 2585) .# Further, he would apply the sanme standards to all
wi t nesses, and could accept the notion that police would Iie on the
st and:

MS. WARD: ... if a menber of |aw enforcement were to

take the stand and testify would you give that person's

testinony greater weight or greater credibility because
they are a menber of |aw enforcenent.

MR.  FORSHT: Not at all.
MS. WARD: Wuld you give them |less weight?
MR, FORSHT: | would give them identical weight.

* % %
MS. WARD: ... And one of the ways, [of evaluating
the defendant's statenment] -- and | wunderstand -- [|I'm
sure you are famliar with -- is whether it was freely

and voluntarily given.
Do you think you can make that determ nation?

MR, FORSHT: Absol ut el y.

M5. VARD: And what would you consider for that

pur pose?

MR, FORSHT: Vell, whether it was voluntary or whether
coercion was used, whether pronmises were nade

MS. WARD: And you are sort of an expert in this area

8 Forsht also understood and agreed with the State having

the burden of proof. (T. 2837-38).
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(T.

as conpared to many jurors. Do you think that would
intrude on your ability to be a juror?

MR, FORSHT: | don't think so.

MS. WARD: Well, the other aspect is in addition to
considering whether or not a statement presented as
evidence, a statenent supposedly given by one of the
accused, one of the things | said, the first thing is
whether it was freely and voluntarily given and with it
[sic] was even given at all

MR, FORSHT: | under st and.

M5. VARD: And what | mean by that is whether or not
or not [sic] you are going to have to decide whether or
not a law enforcenment officer, when he is reciting the
statenents supposedly nmade by an accused, whether or not
he is making it up.

Can you conceive of that, or would you even consider

that a law enforcement officer wuld take the stand and
just say sonmeone nmade a confession and that it's not even
true?
MR,  FORSHT: Yeah, | can conceive of that. He's human.
M5. VARD: We're not talking about a mstake. W're
not tal king about human error, but someone actually
getting on the stand, a fellow |law enforcement officer
getting on the stand and saying, "This is the confession;
this is an oral statenment that was made to ne," and you
have to decide whether or not that officer is telling the
truth when he says that.

So, do you think it's possible that a Iaw
enforcement officer to take the stand and swear to tell
the truth and talk about a confession he heard and it's
all alie?

MR, FORSHT: It's feasible, yes

2873-75). Moreover, his acceptance of the argunment that

police could lie was based on his personal experiences:

(T.

MR, SUWNER: ' Personal |y have | know [sic] soneone |ying
on the stand? Yes.

MS. WARD: How about you, M. Forsht?

MR.  FORSHT: Yes | have.

2876). The trial court appropriately found that Forsht

s Juror Summer was also a police officer.
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follow the rules and the law as they were given to him (T. 3015).

Leon Despite Defendant's creative editing of Leon's
statements, the record shows that the cause challenge was properly
denied. He plainly indicated, throughout the questioning, that he
would follow the court's instructions. Further, in the excised
portion of Defendant's quote, (B. 24), Leon explained that his
i keli hood of believing an officer was not because he was a
pol i ceman, but because all wtnesses are under oath

You said sonething about the truth. | don't know that

it's the law enforcenent officer. He's under oath. He is

supposed to tell the truth.
(T. 2879) (language omtted from quote in Defendant's brief in
italics). Furthernmore, Leon was sinply asserting that he was
unlikely to disbelieve a witness unless there were some reason to
cast suspicion on the wtness's testinony:

MS. WARD: What about you, M. Leon, would you feel

that unless an accused took the stand and testified that

you woul d probably be inclined to take the officer's
word??!’
* % %
What |'m asking you is whether or not the factors
that would be conclusive to you is whether or not the
accused took the stand and refuted it.

MR, LEON: Vell, if the accused took the stand, |

have to consider whatever | have to conpare whatever he

said, you know, with him and the |aw enforcenment officer

what he said. | don't know.

MS. WARD: What if the accused did not take the
stand?

10 Leon did not initiate the subject of Defendant taking the

st and.
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MR LEON Then you would have to prove to nme the |aw
enforcenent officer is Ilying.
MS. WARD: Wuld the fact that the accused did not
take the stand and refute it be such a strong factor wth
you that it would be the only thing you would consider in
determ ning whether or not the law enforcenent officer
was being truthful?

* % %
MR, LEON: | would have to hear whatever happens in
the trial, because | nake up nmy mnd about the officer to
see the law enforcenent as to whether he was |ying.

(T. 2881-82). Defendant appears to argue that unless a juror was
prepared to believe that a |law enforcenment officer was |ying
wi t hout any reason for such a belief, the juror would be unfit.
Such is not the basis for a cause challenge.

Broche Finally, the challenge to juror Broche was also
properly denied. Like Leon, Broche appeared to be willing to give
weight to the wtness's testinmony, not because he was a police
officer, but because he was under oath:

Just like if you [defense counsel] sit there and give ne
your testinmony | would probably believe what you say too
as a citizen.

(T. 3746). Further, in response to questioning by defense counsel,
Broche reiterated that he would follow the court's instructions:

MS. LYONS Do you think that you'd be able to,
listening to the testinmony of the police officer, |ook at
him the way you would | ook at any other witness, and at
the end of the trial the Judge would instruct you that
when you are listening to soneone testify there is a
whole variety of things you need to take into
consideration to determ ne whether or not that person is
being truthful or wuntruthful [sic].

Do you think if the Judge would give you those
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instructions you'd be able to listen to them and apply
them fairly to a police officer the sane as any other
W tness who might take the stand and testify?

MR BROCHE: I think I would.

(T. 3231-32). Indeed, Broche specifically asserted that he would

follow the court's instructions:

THE COURT: |  am saying would you believe the
testinony of a police officer, nore than soneone el se?
MR.  BROCHE: No. | wll listen to both.
THE COURT: WIl you follow ny instructions?
MR.  BROCHE: Yes, sir.
THE COURT: As to how you are to evaluate the
testinony of all w tnesses?
MR.  BROCHE: Yes, sir.
(T. 3745).
In view of the foregoing, it cannot be said that the trial

court, which was in the best position to judge the deneanor of the
jurors, erred in denying Defendant's challenges. Johnson v. State,
660 So. 2d 637, 644 (Fla. 1995) (despite juror's strong feelings,
where she said she thought she could follow the law, trial court's
concl usion which had benefit of observation of juror's attitude and
demeanor would not be reversed based on "cold record"); Padilla v.
State, 618 So. 2d 165, 169 (Fla. 1993) (no error where jurors
ultimately agreed they could follow instructions and |law); Penn v,
State, 574 so. 2d 1079, 1081 (Fla. 1991) (sane) .. Defendant has
failed to show nmanifest error, and as such this claim should be

rejected.

25



THE TRIAL COURT PROPERLY (IEII?.ANTED THE STATE' S CHALLENGE

FOR CAUSE.

Def endant's second contention is that the trial court erred in
granting the State's cause challenge of juror Laitner. This claim
is not preserved for review, and in any event, is wthout nerit.

When the State ultimately'* nmoved to challenge Laitner for
cause, none of the defendants' counsel said anything at all. (T.
2261). As such, their acquiescence in the strike prevents review of
the issue on appeal. Joiner v. State, 618 So. 24 174, 176 (Fla.
1993) ; Gunsby v. State, 574 So. 2d 1085, 1088 (Fla. 1991); Hoffnman
v. State, 474 so. 24 1178, 1181 (Fla. 1985).

Assum ng, arguendo, that the issue were preserved, it would be
without nerit. Juror Laitner repeatedly explained that if a

conflict arose between his personal noral code and the instructions

given, he would follow his conscience:

MR LAl TNER ... | guess if | had a strong conviction
whi ch was contrary to the instructions or contrary to the
law that | felt, those feelings, | would follow them
MR, LAESER ['m not quibbling with you.

If there is that type of conflict with what the
Judge's instructions are and your own noral code, your
tendency woul d be or your feelings would be that you
woul d put aside those instructions and follow what your

1 Counsel for the codefendants did initially oppose the
strike, and the court ruled that further, individual, exam nation
would be conducted. (T. 2253-56). However, Wwhen the state again
moved to strike him after further examnation, (the substance of
which will be discussed infra), counsel all stood nute. (T. 2260-
62).
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conscience tells you as the right course of action?
. MR. LAl TNER Yes, absol utely.

(T.  1915).

MR ZENOBI : Could you follow the Judge's
instructions and do what you have to even though you
woul d rather not?

MR, LAl TNER | don't know what those instructions would
entail, | don't know the specifics of this case. In all
probability I could, but as | said before that if there
was sonething about that process or procedure that was
contrary to my Dbeliefs, | would have no problem
di sregarding those instructions and | guess | nmaintain
that position today and fairly strong.

(T. 2147).
After the State initially noved for cause, the court recalled

Laitner for further examination. The juror again confirmed that he

. woul d follow his heart over the |aw
MR, LAI TNER | think if | weighed your instructions and
there was still sonmething in ny belief that would not
allow ne to follow those, | would have no choice but to

not follow those.
(T. 2262-61). Laitner was immediately thereafter stricken on the
State's notion, wthout objection or rehabilitation by the defense.
The trial court did not err. H Il v. State, 477 So. 2d 553, 555
(Fla. 1985) (juror who cannot render verdict based solely on

evidence and instructions should be stricken).
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. THE TRIAL  COURT PRO:’EF\:’LL%. ALLONED THE STATE TO

PEREMPTORI LY STRIKE JURCR ALSTON.

Defendant's third claim is that the State's perenptory
chal | enge of prospective juror Alston was not supported by race-
neutral reasons. Defendant's argunents that the chall enge was
pretextual in nature were not presented to the trial court and
therefore should not be considered on appeal. Furt her nore,
Defendant's factual arguments are also repudiated by the record.

Prior to the State's perenptory challenge of Alston, the State
had exercised nine other perenptory challenges.'? Defense counsel
had previously raised a Neil objection to the State's challenge of

. Juror Multry on the grounds that she was black. (1T.3738-40). The
State responded that Multry was the first perenptory challenge
which the State had exercised on a black person and that the State
had previously accepted four black jurors on the panel. 1d.

Alston was the State's tenth and final perenptory. (T. 3774-
75). Defense counsel raised a Neil objection and the State,
subsequent to the trial court's inquiry, provided several race-
neutral reasons:

MR, LAESER Several things. Qobviously several things.

One that is not so obvious, her |line of work which
I nvol ves counseling. | think that counseling in and of

12 Her nandez, (T.2265); Martinez, (T. 3026); Rodriguez-
. Fram |, (T. 3034); Multry, (T. 3740); Preston, (T. 3741); Ranos,
(T. 3749); Ebanks, (T. 3754); Rojas, (T. 3757); Kleer, (T. 3774).
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itself, guidance counseling that is the type of work that
| would call a help profession. Certainly not the type of
juror that | would consider for a penalty phase. She is
substantially, ny feelings about her responses that if
she was going to commt an error in [sic] should be on
the side of life. She can believe that of course but that
certainly substantiates that she will favor one side as
opposed to another on the death penalty issues. | think
the only other thing that struck me nuch nore personal
that [sic] anything else, anybody who would site [sic]
Oprah Winfrey for her opinion strikes ne as strange and
unusual . The nature of the work and prior to that in New
York and that fact that she specifically said that she
would err on the side of life on behalf of the defense.
W would believe that she would be slightly bias [sic]
towards the defense and we believe that is the basis for
her excusal preantorily [sic].

(T. 3775-76) (enphasis supplied). The trial court then permtted the

State to exercise the perenptory challenge. (T. 3777).

"Erring on the Side of Life" During voir dire by counsel

for

codefendant Bryant, Alston comented about erring on the side of

life:

MR, ZENOBI : Ms. Alston we have discussed with M.
Kleer and Ms. Galup the nature of the death penalty in
the State of Florida, we discussed it with these fine
people here, it is a tough decision. You are a guidance
counselor, you see people go wong at a very early age,
that mght be part of the mtigating circunstances. |
woul d suspect it would be if we get to that phase. How do
you feel sitting as a juror in this case, tell e about
if you could accept the responsibility, are you a good

person?

MS. ALSTON: Yes | think the responsibility is part of
being an upright <citizen and | think accepting our
responsibility is what neakes the system work. | would

like to see it and | think those nen are entitled to a
fair and inpartial hearing on whatever the charges are
and | look at it as part of a civic responsibility to
participate. | also feel that and agree with the
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| egi sl atures that err, you should err on the side of
life.

(T. 3713-14) (enphasis supplied).

Defendant's conparison of the instant case to Gilliam V.
State, 645 so. 2d 27 (Fla. 3d DCA 1994), is thus msplaced. In
Gilliam the challenge was deened pretextual because the record
wholly failed to support the given reason. Here, by contrast, the
prosecutor's reason below was plainly supported by the record

Further, Defendant does not now claimthat "erring on the side
of life" is not a race-neutral reason, or unsupported by the
record. Rather, Defendant asserts that the reason was pretextual,
because the prosecutor failed to strike jurors®* who allegedly gave
simlar answers. (B. 37). Defendant never asserted this claim
bel ow, however.** As such, the argunment may not now be presented for
the first time on appeal. Although this court has not addressed
this precise issue, it has held that the trial court's only
obligation, after a race-neutral reason has been proffered, is to
review the record for support for the reason, if the explanation is

chal | enged by opposing counsel. Floyd v. State, 569 So. 24 1225,

13 Green, Feliciano, Fram!|, Hubbard, Laitner, Ruiz, Gonez
and Prater.

14 When the State conplained about Alston's coment about
erring on the side of life, defense counsel's sole retort was that
Al ston had previously indicated that she believed in the death
penalty, (T. 3776).
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1229-30 (Fla. 1990). It thus follows that the objecting party has
t he burden of raising the issue of pretext. See also Joiner v,
State, 618 so. 2d 174 (Fla. 1993), which requires a timely renewal
of prior objections before the swearing in of the jury, reflecting
the policy that the trial court be given an opportunity to correct
error, and Bowden v. State, 588 So. 2d 225 (Fla. 1991), which held
that failure to object to the reason waives the Neil issue.®
Assum ng, arguendo, that this argunent were preserved for
review, it would be without factual support. Defendant would
compare Alston with jurors Feliciano, Geen, and CGomez who were
excused pursuant to stipulated challenges for cause. (T. 2228-29,
2263- 65, 3012- 15, 3018-22). There was thus no reason for the State
to exercise any perenptory challenges on these jurors, even if the
same reason existed for them as for Alston. Laitner was also

stricken for cause, on the State's motion.* (T. 2260-62). Any

15 Qut-of-state jurisdictions that have considered the issue
have held that the claim of pretext nust be raised in the trial
court. See People v. Allen, 629 N.Y.S.2d4 1003, 1008-09, 653 N.E.2d
1173 (N.Y. 1995); State v. Antwine, 743 S.W.2d 51, 64 (M. 1987) (en
banc), cert. denied, 486 U S 1017, 108 S. C. 1755, 100 L. Ed. 2d
217 (1988) (“If the State comes forth with a neutral explanation,
"the presunption raised by the prinma facie case is rebutted and the
factual inquiry proceeds to a new level of specificity.' Defendant
now has the obligation to denonstrate that the State explanations
are nerely pretextual and, thus, not the true reason for the use of
the State's perenmptory challenges .”); US. v. Al varado-Sandoval,
997 F.2d 491 (8th Cir. 1993); Jones v. Jones, 938 F.2d 838 (8th
Cr. 1991) .

16 See Point I, supra.

31




conpari son between Alston and these jurors is therefore utterly
frivol ous.

Juror Hubbard was excused pursuant to a defense perenptory
chall enge. (T. 3023). As such this conparison is also specious.
Nevert hel ess, Hubbard nmade no comrent conparable to Alston’s.
Hubbard only stated that he did not have a problem with follow ng
the law even if he did not philosophically agree with it. (T. 2106-
07). Also, he had no problem with the death penalty. (T. 1699).

Like Alston, the State excused Fram| perenptorily. (T. 3034).
During the Neil inquiry,?” and the prosecutor explained that she had
been involved in a trespass, theft, and a battery on the arresting
officer. (T. 3053-54). Fram| did not disclose this to the State
during her voir dire discussion of the post-arrest internal affairs
i nvestigation that she initiated. Id. In view of such a conpelling
reason for a perenptory challenge, Framl's views on the death
penalty were wutterly irrelevant and academc. Further, Framl's
conmment was the sane as Hubbard's. (T. 2106-07).

The final two jurors to whom Defendant conpares Alston are
Ruiz and Prater, both of whom served on the jury. In discussing the
standards for mtigating circumstances, Ruiz stated he thought they
were “"fair," and further stated that he would be able to neke a

deci sion based on all relevant circunstances. (T. 2941). Simlarly,

17 The objection was based on Fram|'s status as a hispanic.
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Prater stated, “I believe | can do it [apply the death penalty]
justly.” (T. 2943). Neither ever said anything renotely resenbling
Al'ston's comment. They sinply professed an ability to be fair.

Not only do the facts refute any valid anal ogi es between
Alston and the jurors cited, they also underscore the val ue of
raising the pretext clainms in the trial court, wiere the State
would be able to explain why some jurors were desirable, despite
any alleged facial simlarity to the stricken juror.

Cccupation as Q@uidance Counsel or As noted, the State also
cited Alston's profession as a guidance counselor as a basis for
the perenptory challenge. The State specifically tied its concern
to potential penalty phase proceedings. (T. 3775). Defendant now
asserts that this reason was pretextual because the prosecutor did
not question her in detail about the significance of her profession
or challenge other prospective jurors with simlar occupations.

State v. Slappy, 522 So. 24 18, 22 (Fla. 1988), lists certain
factors, inter alia, which tend to show pretext: (1) alleged group
bias not shown to be shared by the juror in question, (2) failure
to examne the juror or perfunctory exam nation, assum ng neither
the trial court nor opposing counsel had questioned the juror,
and (5) a challenge based on reasons equally applicable to juror
who were not challenged." None of these factors is present here.

Under Slappy, a lack of questioning by the State is
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si gni ficant only if there is also an absence of pertinent
guestioning by both the judge and opposing counsel. Here, the court
asked sone background questions about Alston's enploynment, as did
the State. Defense counsel then engaged in nore substantial
questioning. (T. 3110-11, 3302-05, 3606-08, 3713-15). Ample basis
for the State's concerns about Al ston's evaluation of mtigating
circunst ances thus enmerged. Defense counsel specifically questioned
Al ston about the relationship between her profession and her
evaluation of mtigating circunstances:

You are a guidance counselor, You see people go wong at
a very early age, that mght be part of the mitigating

circunstances. | would suspect it would be if we get to
that phase. How do you feel sitting as a juror in this
case, tell nme about if you would accept the

responsibility, are you a good person?

(T. 3703). Alston made the comment about her inclination to “err on
the side of life" in response to this question. (T. 3713-14)

Further, Alston had previously indicated that as a guidance
counselor, she dealt with problems of young people on a daily
basis, including matters such as assaults and prostitution. (T.
3606-07). In view of the distinct connection that Alston mde
between nitigating circunstances and "erring on the side of life,"
the State fairly concluded that Alston's background as a guidance
counsel or, her background of dealing with young people' s problens

on a daily basis, made her someone who was unduly inclined to place

34




excessive weight on alleged mtigating circunstances. Thus, in
contrast to the cases relied upon by Defendant, this is not a case
of insufficient questioning or where "the alleged group bias [is]
not shown to be shared by the juror in question.”

Def endant's remaining argunment, that other prospective jurors
with simlar professions were not perenptorily stricken by the
State, was never presented to the trial court, and as such is not
preserved for appellate review, as discussed above. Assuni ng,
arguendo, that the issue were preserved, Defendant's argunment would
again be factually flawed. Defendant now seeks to conmpare Al ston's
background with that of jurors Menendez, Witted-MI|ler, Hach, and
Aragon. Hach was not a guidance counselor; she was a vocational
school technical teacher. (T, 1777). She was ultimately challenged
for cause by the defense attorneys and excused. (T. 3037-38).1®
Moreover, Hach had a brother-in-law who was a police officer;
Al ston did not. (T. 1671, 3110). Hach had been harassed by a
potentially dangerous psychologically disturbed wonman; (T. 1836);
Al ston's experience as a crinme victimwas limted to a non-violent

car theft. (T. 3303-04). Hach expressed a very cogent understanding

18 Def endant nakes nuch of the State's passing up a prior
opportunity to perenptorily strike Hach. Defendant's argument is
m sl eading. Jury selection proceeded for approximtely 2% weeks,
with three panels of jurors. Backstriking of jurors from any of the
panels was permtted at any time, and many were. A party's failure
to strike an early stage is thus of mninmal significance.
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and acceptance of the principles of felony nmurder, (T. 1939-40),
and indi cated that her dealings wth school psychologists were
infrequent. (T. 2112). Aragon was |ikewise not in the counseling
field; she was a mddle school English teacher. (T. 1666).
Furthermore, she was perenptorily stricken by defense counsel. (T.
3749).

Menendez, who did serve on the jury, was not a guidance
counsel or but was a second grade teacher. (T. 3087, 3685). Further,
her godfather, wth whom she was very close, was a police officer.
(T. 3087). As previously noted, Alston did not have any |aw
enforcenent officers in her famly. Lastly, Witted-MIler," who
also served on the jury, was an admnistrative contract manager,
(T. 3119, 3337). Her involvenent as an elenentary school nentor for
girls was solely in a volunteer capacity. (T. 3719). She had famly
menbers who were police officers, including her sister, who was
with Metro Dade Police Departnent, (r. 3120, 3327), and her
professional work was related to crime prevention organizations.
(T. 3321-22). She had previously worked with a prom nent Assistant
State Attorney, and she had social contacts with two Assistant U. S.

Attorneys. (T. 3518-21).

Reference to Qprah wWinfrey The prosecutor's final comment
19 Defense counsel below noted at one point that Whitted-
MIler was “a black woman." (T. 3806).
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regarding the strike of Alston was that she allegedly based sone of
her opinions on Qprah Winfrey. (T. 3775-76). Defendant clains that
this reason is not supported by the record. \Wile Defendant appears
to be correct, Def endant never raised the point below As
di scussed, he should not be permtted to raise the issue now.
Floyd, 569 So. 2d at 1230; Bowden, 588 So. 2d at 229; State v. Fox,
587 So. 2d 464 (Fla. 1991);. see also McNair v. State, 579 So. 2d
264 (Fla. 2d DCA 1991) (where prosecutor had apparently confused
coments by prospective jurors, failure of defense to contest
prosecutor's factual predicate constituted waiver of issue for
appel  ate purposes).

Lastly, Defendant argues that the reference to Oprah Winfrey
I's not a race-neutral reason, because Oprah Winfrey is black. That,
however, is far from correct. State could effectively have been
saying that it did not hold in high esteem individuals who form
opinions on serious issues on the basis of what are frequently
viewed as "junk-television" talk shows. The prosecutor's reasoning
could thus very well refer to the genre of shows of which Winfrey
is a part,?® while having absolutely no relation to any matter of
race, just as if the alleged response of the prospective juror had
referred to Geraldo, Ricki Lake, or Phil Donahue. However, at trial

not a peep was heard from the defense that the reference to Winfrey

20 She is undoubtedly one of the best-known such hosts.
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was either factually incorrect or race-based, l|eading the trial
court to believe that counsel accepted this as a valid reason.

M scel | aneous Factors Finally, the ultimate question to be
resol ved through the Neil inquiry is not the validity of the reason
itself, but whether the perenptory challenge was inperm ssibly
race- based. Sappy; State v. Neil, 457 So. 24 481 (Fla. 1984);
Batson v. Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 L. Ed. 2d 69
(1986). Thus, nunerous other factors can be relevant, apart from
those focused on by Defendant. First, it is highly significant that
the State, prior to the challenge in question, had tentatively
accepted several black jurors on the panel. (T. 3220-21). See Reed
v. State, 560 So. 2d 203, 206 (Fla. 1990) (significance of fact that
two blacks had already been accepted as of time of challenge at
issue); Valle v . State, 581 So. 2d 40, 44 n.4 (Fla.
1991) (significance of fact that two blacks served as jurors and a
third as an alternate); U S. v. Marin,7 F.34 679, 686 n.4 (7th
Gr, 1993); US. v, Cooper, 19 F.3d 1154, 1159 (7th Gr. 1994).
Simlarly, it is also significant that the State had 20 unused
perenptories at the conclusion of the jury selection while it

apparently had left several black jurors on the final jury.?

21 In a capital trial with three codefendants, the State
woul d have ten perenptory challenges for each codefendant, or 30
altogether. Rules 3.350(a) and 3.350(b), Florida Rules of Crimninal
Procedure. See Marin; Capers v. Singletax-y, 989 F.2d 442, 444-45
(11th Gr. 1993).
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. The trial court is vested with considerable discretion in
evaluating the ultimate question of whether a perenptory challenge
is race-based. Reed; Fotopoulos v. State, 608 So. 2d 784, 788 (Fla.
1992). The foregoing denonstrates the trial court acted correctly.

| V.
DEFENDANT' S CONTRACTION OF THE COMWON FLU DURING VAR
DIRE DID NOT DENY HIM THE RIGHT TO BE PRESENT AT A
CRITICAL STAGE OF THE TRIAL, AND THE TRIAL COURT DI D NOT

ERR IN FAILING TO ORDER AN UNREQUESTED  MENTAL
EXAM NATI ON.

Defendant's fourth claimis that he was denied the right to be
present during voir dire, because he was suffering fromthe flu at
the time. This claim is not supported by the record. He further
claims that his due process rights were violated by the court's

failure to order a nental status exam nation. This contention is

both unpreserved and w thout nerit.
Def endant was not "Absent” from Voir Dire Contrary to

Defendant's assertions, (B. 40), he was not "as early as day six"

seeking to be excused for his alleged illness. Counsel made
absolutely no reference to illness on Cctober 16, 1993:
M. WARD: . . . because of being in jail all the tine and

everyt hi ng, he is having trouble staying awake and
sitting through the jury selection process, and he has
asked if he can be excused from the jury selection
process and that he wll return for the trial.

(T. 2805-06). Plainly, after six days of jury selection, Defendant
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was sinply bored.?? Despite Defendant's assertion that he agreed
with counsel's request, (T. 2808), the court declined the request,
noting that it did not believe it to be in Defendant's best
interest to absent hinself. (T. 2806-08). Counsel t hereafter
expl ai ned Defendant's apparent boredom to the jury:

It is also pressure on these three young nen facing

trial, and fromtime to time you my see Ron Smth, ny

client, and he may look like his eyes are closed, . . . and

| don't want you to read into it that he is bored or not

taking it seriously .
(T. 2832). Al of the foregoing took place three days before any
mention appeared that Defendant mght be ill. The first inkling
arose on Cctober 19, when Defendant indicated to the court that he
did not feel well, and did not wish to attend. (T. 3386) . Counsel's
initial reaction was to proceed wthout him I have no problem
wth him being here." 1d. The court nevertheless had Defendant
produced. TId. Defendant appeared and explained that he thought he
had the flu. (T. 3390). The court then proposed that Defendant be
taken to the clinic during the nmorning session. No objection was
raised by counsel regarding this proposed absence:

THE COURT: ... So you are actively waiving his

presence for the purposes of jury selection this norning?
MR KAEI SER: Yes.

THE COURT: Wi ving any appellate issues as they nay
exist with regard to him not being present during the

22 The trial court clearly took that to be the situation,
observing, "Jury selection is long and arduous, and | get tired,
too.” (T. 2806).
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. selection of his jury in the first degree nurder death

penal ty?
MR KAEIl SER: Certainly, if that's what he wants. It's
his w sh.
THE COURT: Are you waiving any appellate rights that

you are not so [sic] present during the selection of your

jury selection [sic]?

DEFENDANT SM TH: I'm passing it to ny attorney. |

don't know the |aw.
(T. 3391-92). Indeed, the only party to raise any objection was the
prosecutor, who insisted that the waiver had to be personal, Id.
After that objection, counsel then, for the first tine, proposed a
‘recess,” or “[i]ln the alternative we can proceed in his absence."”
Id. The court then stated that Defendant had to request the absence
and wai ve his appellate rights hinself. Id. Defendant, who was

. apparently more aware of the proceedings than now all eged,

interjected, "That is what | am doing." (T. 3393). The court then

questioned Defendant:

THE COURT: So you are waiving your right to be
present during the selection of the jury.

DEFENDANT SM TH: Yes, sir.

THE COURT: And you are waiving any possible appellate

I ssues which go to your not being present during this
phase of these proceedings, this jury selection?

DEFENDANT SM TH: As far as the jury goes?
THE COURT: Yes, sSir.
DEFENDANT SM TH: Yes, sir.

(T. 3393). After further discussion, however, it was decided that
Def endant should attend the norning session, and go to the clinic
during the noon break. (T. 3393-95). Upon counsel's objection (for

' the first tinme) that Defendant was not able to assist in the
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process, the court noted Defendant appeared conpletely functional:

The Court specifically notes that M. Smth is awake,

he's alert, he's intelligent, he's engaged in

conversation with the Court and he appears to be in good

enough shape to proceed and advise his counsel and take

part in any discussions with counsel.

(T. 3397) . The court's observations are borne out by its exchange
with Defendant, as quoted above.

Def endant was examined during the break, and the nurse
reported back to the court: Defendant had the common flu. H's vital
signs were “fine,” and he was not running afever. (T. 3484-85).
The clinic gave him Tylenol,?* Sudafed, and an over-the-counter,
non-narcoti c cough syrup to ‘control the synptons." 1d. For the
first tine counsel now switched the order of their preferences from
absence to continuance. However, the court rejected the notion for
continuance, noting that although serious illness would justify
post ponenent of the trial, a delay was not warranted under the

present circunmstances. (T. 3486).

The following day, Defendant reported to the court that he was

feeling better.(r 3636).2 No further nmention of illness was nade
during the wvoir dire. | ndeed, it was obvious Defendant was
23 Contrary to Defendant's inplication, (B. 42), he was not

given Tylenol cold and flu formula, just ‘plain ole” Tylenol.

24 A conversation was had between Defendant and the court
regarding the delivery of his nedication. Defendant was plainly
coherent. (T. 3636).
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participating. At one point counsel reported going over the |ist of
jurors with Defendant. Counsel then perenptorily struck juror Faria
at Defendant's personal request. (T. 3763). During the ensuing Neil
inquiry requested by the State, counsel explained that Defendant
had "comented . . . that it seenmed to him that [the juror] was
treating the death penalty at the sane level as [sic] seriousness
as bal ancing books." (T. 3765).

It was not until the eleventh day of voir dire, October 21,
1993, after the jury had been chosen, that Defendant's alleged
inability to participate was again raised. (T. 3803). Defendant at
that time nmoved to strike the third panel. Id. However, Defendant's
al l eged "absence" was not even the first ground raised.? The court
denied the notion, noting that although Defendant was not feeling
wel |, it had been observing Defendant, and had not seen any
evidence of his lack of participation:

That notion is denied and once again observe that
although Mr. Smith was not feeling well, we checked him

out and he was seen by a doctor, by a nurse, by the

people in the clinic. They diagnosed it at the nost as a

coomon flu, He received nedication for it, he was awake,

he was alert, he was intelligent in as far as the Court

could observe from this vantage point.

He assisted counsel in the selection of his jury,

even before it was indicated to the Court that he was not

feeling well. In terms of him dozing off he may have from

time to time, I'mnot really sure. . . . | don't think that
hampered his ability in any way, shape or form

2 Defendant's first reason was because of an alleged
prosecutorial reference to publicity. (T. 3803).
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(T. 3804-05). Defense counsel noted that when Defendant allegedly
dozed off she just woke him "t-he same thing | do with ny husbhand."”
Id. Contrary to Defendant's assertions regarding "uncontroverted
record evidence," (B. 44), the only record "proof" that Defendant
even fell asleep was thus counsel's claim two days after the
all eged occurrence. The alleged incidents were apparently not of
such significance as to warrant nention at the time. Further, as
di scussed ante Defendant was apparently having trouble staying
interested well before there was any suggestion of illness. In view
of the foregoing course of events, it cannot be said the trial
court abused its discretion in denying Defendant's notions for
conti nuance and to strike the panel.

Conpet ency Exam nation Def endant also clainms, (B. 48), that
his due process rights were violated when the court failed to order
a conpetency exam nation of Defendant. Such an exam nation was
never requested by counsel. 2 |n the absence of such a request, the
trial court is only required to order a conpetency evaluation where
it reasonably appears to the trial court that there is some doubt
as to Defendant's conpetency to proceed. Fla. R Cim P. 3.210;
G oover v. State, 574 So. 2d 97, 99 (Fla. 1991). Here, at nost,

Def endant may have been drowsy as a result of taking an unspecified

26 The only exam nation requested was nedical. As discussed
above, Defendant was sent to the clinic and received medication for

his flu synptons.
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quantity of an over-the-counter decongestant. As discussed above,
the trial court repeatedly observed that Defendant was not inpaired
in any nmeaningful way. As such this contention is wholly without
merit. Goover, 574 So. 24 at 99 (where defendant did not exhibit
any signs of inconpetency, trial court was not obligated to conduct
conpetency evaluation despite fact that he ws taking Mellaril);
Krawczuk v. State, 634 So. 2d 1070, 1073 (Fla. 1994) (no error
despite defendant being mldly depressed and on Elavil); Fallada V.
Dugger, 819 F.2d 1564 (11th Cr. 1987) (no error despite seizure the
previous  night, adm ni stration of unspeci fied gquantity of
Thorazine, and counsel's clains of inability to assist where trial
court observed defendant to be lucid and functional). The facts of
cases cited by Defendant in which error was found are qualitatively
different from those here. See, e.g., Mran v. GCodinez, 40 F.3d
1567, 1572 (9th Cr. 1994) (defendant taking Inderal, Dilantin,
Phenobarbital and Vistaril, and was suicidal); H Il v. State, 473
So, 2d 1253, 1254-55 (Fla. 1985) (defendant had history of grand mal
epileptic seizures, was nentally retarded, behaved bizarrely at
trial, suffered organic brain damage, etc. ); Hansford v. U S., 365
F.2d 920, 922 (p.c. Cr. 1966) (“uncontradicted" evidence that
defendant had "acute brain syndrone” as a result of heroin or
mor phi ne use and/or withdrawal; expert testified that defendant was

"grossly inpaired'); US. v. Renfroe, 825 F.2d 763, 767 (3d CGir.
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1987) (expert testinony regarding defendant's cocaine use and nental
di sorders); Scott v. State, 420 So. 2d 595, 597 (Fla. 1982) (counsel
made numerous requests for evaluation); Riggins v. Nevada, 504 U.S.
127, 112 S. . 1810, 118 L. Ed. 24 479 (1992) (defendant taking
800nmg of Mellaril daily; in any event 1issue before court was
i npropriety of forced medication); U S. v. Mason, 52 F.3d 1286,
1290 (4th CGir. 1995) (defendant attenpted suicide, expert testinony
indicated mental disease).

V.
DEFENDANT' S MOTI ON TO SUPPRESS WAS PROPERLY DEN ED.

Defendant's fifth claimis that the trial court erred in
refusing to suppress his statenment. He urges two bases for his
position: that the statement was given in violation of his right to
trial counsel, and that his waiver of his Mranda rights was
invalid. Defendant has failed to overcone the presunption of
correctness that attaches to trial ~court determ nations of
suppressi on i ssues. See Jones v. State, 612 So. 2d 1370, 1373 (Fl a.
1992). Further, any putative error would have been harm ess beyond
a reasonabl e doubt.

Right to Counsel Def endant first asserts that his right to
counsel under the Sixth Amendnent to the U S. Constitution and
under Article I, Section 16 of the Florida Constitution was

viol ated when police interviewed him after his right to counsel had
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attached and been invoked. It is beyond cavil that Defendant's
right to counsel had attached at the tine he was apprehended and
gave his statenment to the police in Tallahassee on May 2 & 3, 1991.
An indictrment had been filed on March 11, 1991, (R. 1-7). The Sixth
Arendment/s 16 right to counsel attached at that tine. Traylor v.
State, 596 So. 2d 957, 970, 972 (Fla. 1992); Kirby v. Illinois, 406
UusS 682, 689, 92 S. C. 1877, 32 L. Ed. 2d 411 (1972). The
question presented here is whether Defendant invoked his right to
counsel . Because Defendant never invoked his right to counsel,
notwithstanding the trial court's in absentia "appointnment" of
counsel on his behalf, he may not claim that his right to counsel
was breached.

Def endant takes the position that he "need not do anything" to
invoke his right to counsel. (B. 54). Defendant's contention wholly
conflicts with both this court's construction of Article I, 8§16, as
well as the U S. Suprene Court's reading of the Sixth Arendnent. In
Traylor, this court rejected Defendant's position under factually
simlar circunmstances. In that case, the defendant was charged by
information and the police subsequently initiated questioning of
him The Court held that although Traylor's 8§16 rights had
attached, his statement did not require suppression because
"Trayl or had not retained or requested counsel” on the charge, and

his waiver of counsel was knowi ng and voluntary. Traylor, 596 So.

47




2d at 972; see also Phillips v. State, 612 So. 2d 557, 558 n.2
(Fla. 1992) ("Regardless of when the ({§16] right attaches, the
defendant must still invoke the right in order to be protected").
Here, Defendant's waiver of his right to counsel was |ikew se
knowing and voluntary. The wuncontradicted evidence?” showed that
once he was escorted to an interview room by FDLE Agent Mario
Cornelius and Metro-Dade Detective Tom Romagni, Def endant ' s
handcuffs were renmoved. (T. 953). The detectives then infornmed
Def endant, inter alia, of his rights to silence and to counsel:
Nunber 2, should you talk to nme, anything which you

m ght say mght be introduced into evidence in a court,
agai nst you.

* % %

Number 3, if you want a |lawer to be present during
questioning at this tine or at any tine hereafter, you
are entitled to have the |awer present,

*

* *

Number 4, if you cannot afford to pay for a |awer,
one will be provided for you, at no cost, if you want
one.

(T. 946). After the explanation, Defendant was asked:

Knowi ng these rights, are you willing to answer ny
questions, wthout having a |awer present?

(T. 947). Defendant responded in the affirmative and in addition to
initialing the "yes" box for the explanation of each of the rights,
as well as the last paragraph quoted above, signed the follow ng

statement at the conclusion of the form

27 Defendant did not testify at the suppression hearing.
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TH'S STATEMENT IS SIGNED OF MY OWN FREE WLL W THOUT ANY
THREATS OR PROM SES HAVI NG BEEN MADE TO ME

(R702). This witten waiver was wtnessed and signed by Romagni
and Cornelius. (T. 945, R 702).

Defendant further told them that he had conpleted the 11th
grade, and was not intoxicated. (T. 946). He did not exhibit any
behavi or suggesting he was under the influence of drugs or alcohol.
There was no odor, his speech was clear, and he was coordinated.
(T. 947). Defendant did not appear to suffer any nenory or speech
deficits, and understood what Ronmagni said to him Romagni made no
prom ses or threats. Further, Defendant was provided with food, a
burger, fries, and asoda. He was also allowed to use the rest
room (T. 953). Defendant was cooperative, alert and attentive. (T.
949). The conversation consisted of Defendant giving narrative
answers w th the detective occasionally interrupting for the
purpose of clarification or details. (T. 950). The total interview
t ook approxi mately three hours. (T. 951). After the interview,
Def endant asked to call his nother, which he was permtted to do.
(T. 953).

Based on the foregoing, the trial court properly detern ned
t hat Defendant had not invoked, but rather had affirmatively waived
his right to counsel. A warning that expressly tells the defendant

that he has a right to counsel and that an attorney will be
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appointed if he cannot afford one, conbined with an apprisal of the
"ultimate adverse consequences" of waiver, i.e., that anything said
could be used against him is "sufficient for general Section 16
purposes.” Traylor, 596 So. 2d at 973. \Were the waiver is made
after a proper warning, conplies with Fla. R Cim P. 3.111(d) (4)
(out of court waiver of counsel nust be witten and signed by two
W tnesses), and there is no evidence of deficiency in nental
condition, age, education, experience, or any other factor, the
wai ver will be deened knowing and intelligent. 1d.

The foregoing evidence clearly denonstrates that Defendant's
wai ver of his §i6 right to counsel was "valid" wunder Traylor. The
evidence is |ikew se unanmbiguous that Defendant never "requested"
counsel. See Traylor, 596 So. 2d at 972. The only question then is
whet her Defendant had “"retained" counsel. 1d. It cannot be
reasonably said that he had.

W I liam Robinson was "appointed" on April 5, 1991, by Judge
Gerstein to represent Defendant at a hearing in which the record
reflects no appearance by the State. (T. 125-127). Neither
Def endant, nor anyone on his behalf, had contacted Robi nson seeking
representation, (T. 1037). Robinson never spoke with Defendant
before his arrest, but did speak to the famly. (T. 1038-39).
Robi nson did not know if Defendant had funds to retain his own

attorney, and the issue was not broached at the "appoi ntnent"”
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hearing. (T. 1039, 126-127). Plainly Defendant did not "retain"
Robi nson,

Defendant's reliance upon Phillips and Owen v. State, 596 So.
2d 985 (Fla. 1992), is thus msplaced. In each of those cases, the
right to counsel was invoked, and counsel appointed at the
defendant's first appearance, before he gave his statenments to the
police. Phillips, 612 So. 2d at 558-59; Owmen, 596 So. 2d at 987.
Here Def endant never invoked his right before giving his
statements. Defendant was initially arrested in Tallahassee on My
2, 1991, pursuant to a warrant and capias, by Cornelius. (T. 984).
Cornelius mrandi zed Defendant before speaking with him Defendant
did not demand an attorney, invoke his right to silence, or request
that Cornelius cease questioning. (T. 942 999).  Cornelius
interviewed Defendant for 30-45 minutes, at which tine he denied
involvenent in the crimes. At that point Cornelius term nated the
interview (T. 942) . Although he denied involvement in the G bbs
murder, Defendant answered Cornelius's questions. (T. 1000).
Def endant was then booked into Leon County Jail at 9:00 p.m on My
2, 1991, although he was never taken before a nmagistrate in Leon
County. (T. 990, 985). After taking himto the jail, Cornelius had
no further discussion wth Defendant. (T. 991). Unlike Phillips and
Onen, Defendant never invoked his right to counsel, and counsel was

never appointed at Defendant's request.
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Def endant's reliance on the provisions of Fla. R. Crim. P.
3.111 is likew se m splaced. He argues that under that rule
appoi ntment of counsel for indigent defendants is mandatory, and
therefore purported appoi ntnent of an attorney thereunder
constitutes an invocation of counsel. (B. 54-55). Part of the
fallacy of Defendant's argunment lies in his rewiting of the rule.
Def endant edits the initial phrase of R 3.111(a) to read: “A[n
i ndi gent] person shal I have counsel appointed . . .7 (B. 54). The
actual rule reads:

A person entitled to the appointnment of counsel as
provi ded herein shall have counsel appointed

R 3.111(a),Fla. R Cim P. (enmphasi s supplied). Anpong the
requirenents “"provided herein" are a showi ng of indigency, and
advice of the consequences of accepting appointed counsel:

The court shall, prior to appointing a public
def ender :

(A) inform the accused that if the public defender
Is appointed, a lien for the services rendered by the
public defender nay be inposed under section 27.56,
Fl orida Statutes;

(B) make inquiry into the financial status of the
accused in a manner not inconsistent with the guidelines
established by section 27.52, Florida Statutes. The
accused shall respond to the inquiry under oath;

(C) require the accused to execute an affidavit of
insolvency in the format provided by section 27.52,
Fl orida Statutes.

R 3.111(b) (5). None of the foregoing provisions were conplied with

prior to the court's "appointnent” of Robinson to represent
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Defendant.?®  |ndeed, the factual situation present ed here
underscores the inpracticality of adopting as policy Defendant's
contention that, based upon R 3.111, “in Florida a court is
obliged to appoint counsel to an indigent defendant as soon as he
is formally charged." (B. 54). Defendant was, at the time of his
i ndi ctment and of the "appointnment” of counsel, on the run fromthe
law. It would thus have been physically inpossible to conply wth
the rule. As such Defendant was not “aperson entitled to the
appoi ntment of counsel,” for the purposes of the rule and may not
bootstrap his failure to invoke counsel from the provisions of R
3.111. See Rollins v. State, 299 So, 24 586, 589 (Fla. 1974) (“a
defendant is not entitled to state-appointed counsel until he
establishes indigency"); see also State v. Burns, 661 So. 2d 842,
848 (Fla. 5th DCA 1995) (noting that providing of public defenders
at time of giving of breathalyzer test to DU suspects problematic
because of the lack of judicial determnation of right to public
counsel at that tine). Finally, nonconpliance with R 3.111 may not
formthe basis of the suppression of a confession, absent a show ng
of prejudice. Johnson v. State, 660 So. 2d 637, 643 (Fla. 1995).
Furthernore, absent the assent of the purported client, an

attorney may not act on his behalf, Durocher v. Singletary, 623 So.

28 Section 27.52, Fla. Stat., defines indigency and requires
proof thereof before state-paid counsel may be appointed.

53




2d 482, 484-85 (Fla. 1993) (counsel may not "represent" defendant
wi t hout his consent); Florida Bar v. Jasperson, 625 So. 24 459, 461
(Fla. 1993) (inproper conduct warranting disciplinary action for
| awyer to act on behalf of "client” he had never met). As such
Robi nson's purported notice of appearance, filed before he ever
contacted Defendant, was sinply unauthorized and may not form the
basis for attacking the detectives' conduct.

As it is clear that Defendant at no time invoked his right to
counsel, and the waiver was valid, he may not claim that his §16
rights were violated. Traylor, 596 so. 2d at 972. See also
Patterson v. Illinois, 487 U. S. 285, 292-94, 108 S. Ct. 2389, 101
L. Ed. 2d 261 (1988) (valid waiver of Mranda rights by indicted
detai nee who had not yet invoked right to counsel was sufficient
wai ver for 6th Amendnent purposes).

Finally, even if counsel were deened to have invoked counsel
by virtue of the ex parte in absentia "appointnment"” of Robinson,
Defendant initiated the contact with Romagni.?® The record shows
that when Romagni arrived Defendant was sitting in a waiting room
Romagni approached and informed him that he was there to return
Defendant to Mami . After ascertaining that Romagni was not wth
the Mam Police Department, Defendant began talking to Romagni,

asserting that he was not the |eader. The detective told him to

29 No incrimnating statenents were nade to Corneli us.
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wait until they got to the FDLE office where they could talk. (T.
943). \Vhere the defendant initiates the conversation, no 8§16
violation occurs. Palnes v. State, 425 So. 2d 4, 6 (Fla. 1983);
Patterson, 487 uUs. at 291 (defendant-initiated conversation not
violate 6th Amendnent).

M randa \Waiver Def endant also avers that his statenent
shoul d have been suppressed on the ground that his waiver of his
Mranda rights was not voluntary. As discussed above, the wholly
uncontradi cted evidence showed that Defendant was fully apprised of
his rights, he understood them and initialed and signed the waiver
form He was intelligent, aware, not under the influence, and was
not subject to coercion or promses. In short, this latter claim
sinmply is without any factual basi s. Furt her, Def endant' s
contentions regarding the failure to apprise him of t he
"appoi ntment" of Robinson are wthout merit. Police are not
required to try and convince a defendant that he needs counsel.
Palmes v. State, 397 So. 24 648, 652 (Fla. 1981). Furthernore, such
information has no bearing on whether the defendant's waiver is
knowi ng and voluntary. Mran v. Burbine, 475 U S. 412, 422, 106 S
ct. 1135, 89 L. Ed. 2d 410 (1986). Finally, there was no evidence
that the police were even aware of Robinson's ex parte appointment.
This is not a case like Haliburton v. State, 514 So. 2d 1088 (Fla.

1987), where, in contravention of an express court order, the
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police refused access to the defendant by counsel who was present
in the station house demanding to speak to his client. See also
valle v, State, 474 so. 2d 796, 799 (Fla. 1985) (waiver valid
despite counsel's generalized instruction directly to police that
they not speak to defendant). The court did not abuse its
discretion in declining to suppress Defendant's confession.

Harm ess Error Finally, even assumng either of the
clainms regarding the suppression of the statement had nerit, any
putative error would be harmess. Two eyew tnesses testified as to
Defendant's substantial involvement in the abduction, robbery and
di sposal of G bbs and Munnings.?® See Traylor v. State, 596 So. 2d
at 973; Peoples v. State, 612 So. 2d 555, 557 (Fla. 1992).

VI
DEFENDANT WAS PROPERLY TRIED WTH H' S CODEFENDANTS.

Defendant's sixth claim is that his trial should have been
severed from his nontestifying codefendants' because of the
introduction of their statements. This claimis without nerit, and
any alleged error would be harm ess.

The crucial fact in Bruton v. US., 391 US. 123, 88 S .
1620, 20 L. Ed. 2d 476 (1968), which held that a defendant's 6th

Arendnent rights were violated when a nontestifying codefendant's

30 As Defendant points out numerous times in his brief, his
confession mnimzed his role; it was the only evidence introduced
at trial to do so.
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confession was introduced at a joint trial, was that the
nontestifying codefendant's confession expressly incrimnated the
defendant as a participant. 391 U S. at 124 n. 1. The principles of
Bruton are not applicable when the codefendant's confession does
not refer to the defendant. Thus, in R chardson v. Marsh, 481 U.S.
200, 211, 107 S. ¢. 1702, 95 L. Ed. 2d 176 (1987), the Court held
"that the Confrontation Cause is not violated by the adm ssion of
a nontestifying codefendant's confession with a proper linmting
instruction when, as here, the confession is redacted to elimnate
not only the defendant's name, but any reference to his or her
existence." Wiile the Supreme Court “express[ed] no opinion on the
adm ssibility of a confession in which the defendant's name has
been replaced with asynbol or neutral pronoun,” 481 U S. at 211 n.
5, all jurisdictions to consider that related question have
concl uded that redactions that substitute the defendant's name wth

neutral pronouns elimnate the Confrontation Clause problem.3!

il See U.S. v. Tutino, 883 F. 2d 1125, 1135 (24 Cir. 1989),
cert. denied, U S. , 110 S. C. 1139, 107 L. Ed. 2d 1044
(1990) ("a redacted statement in which the names of co-defendants
are replaced by neutral pronouns, with no indication to the jury
that the original statement contained actual names, and where the
statenent standing alone does not otherw se connect co-defendants
to the crimes, may be admitted without violating a co-defendant's
Bruton rights."); US. v. Vogt, 910 F. 24 1184, 1191-92 (4th Cir.
1990); U.S. v. Kreiser, 15 F. 3d 635 (7th Cr. 1994) (term "source"
used); U.S. v. Strickland, 935 F. 2d 822, 825-26 (7th Cir. 1991)
("anot her person”); U S. v. Wshington, 952 F. 2d 1402 (D.cC. Cir.
1992) ("individual" or "others."); U S v. Enriquez-Estrada, 999 F.
2d 1355 (9th Cir. 1993) (sane); U S. v. Vasquez, 874 F. 2d 1515
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Subsequent to Richardson, redacted statenents have been deened
| nproper only where the trial court neglected to give a limting
instruction, see US. v. Petit, 841 F. 2d 1546 (11th Gir. 1988);
US v. Soriano, 880 F. 2d 192 (9th Cir. 1989); U S. v. Perez-
Gar ci a, 904 F. 2d 1534 (11th Cir. 19%0), or the substituted
references were clearly understood to be references to the other
def endant. See, e.g., U.s.v. Long, 900 F. 2d 1270 (8th Cir
1990) (FBI W tness, on cross-exam nation, made it clear that
“someone” was codefendant).

While Bruton concluded that a limting instruction could not
be presuned to be effective when the statenent directly names the
other defendant, Marsh reached a contrary concl usion when the
defendant's name is redacted from the statenent:

The rule that juries are presuned to follow their
instructions is a pragmatic one, rooted less in the
absolute certitude that the presunption is true than in
the belief that it represents a reasonable practical
accommodation of the interests of the state and the
defendant in the crimnal justice process. On the precise
facts of Bruton, involving a facially incrimnating
confession, we found that accommodation inadequate. As
our discussion above shows, the calculus changes when
confessions that do not name the defendant are at issue.

481 U.S. at 211. Thus, the above-noted decisions routinely conclude

that the limting instruction suffices when the defendant's nanme is

redacted, and references to that nane are replaced by neutral

(11th Cir. 1989) ("individual")
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pronouns that do not conpel the conclusion that the pronoun is
I ndeed the defendant. Under those circunstances, the inportant
interests of the State in utilizing joint trials, 481 U S at 209-
10, were deenmed to prevail.

Thus, it cannot be concluded here that the use of the redacted
st at enment s, coupl ed W th neutr al pronouns and limting
instructions, violated Defendant's Sixth Amendment rights, As such,
severance was properly denied. In neither Austin's statenent nor
Bryant's statenent was Defendant ever referred to by nane or by any
other form of reference which, on the face of the statement, would
compel the conclusion that the neutral pronoun referred to Bryant.

Wiile the State does not believe that other in-court testinony
compel l ed the conclusion that various neutral pronouns in Austin's
and Bryant's redacted statenents referred to Defendant, even if
such "linkage" did exist, it did not result in a 6th Arendment
violation. Under Marsh there is a difference between codefendants'
statenents that directly incrimnate the defendant and those that
do so only when linked with other evidence:

[Iln this case the confession was not incrimnating on
its face, and becane so only when linked wth evidence
i ntroduced | ater at trial (the defendant's own
t estinmony).

Where the necessity of such linkage is involved, it
is aless valid generalization that the jury will not
likely obey the instruction to disregard the evidence.
Specific testinony that "the defendant helped me commt
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the crime" is nmore vivid than inferential incrimnation,
‘ and hence nore difficult to be thrust out of m nd.

481 U. S. at 208. The Court noted that statenments that becone
incrimnating, not on their face, but "only when |linked wth
evidence introduced later at trial," are not such as to negate the
effect of a proper limting instruction to the jury. 481 US. at
208. See also U.S. v. Markopoulos, 848 F. 2d 1036 (10th G r. 1988)
(codefendant's statenment that was only inferentially incrimnating
as to other defendant did not result in violation of confrontation
clause); Vasquez, 874 F. 2d at 1518 (although there was other
evidence from which jury could specul ate that neutral pronouns
referred to defendant, where the other evidence did not conpel any
such conclusion there was no violation of Bruton); Tutino, 883 F.
2d at 1135 ("Under this analysis, whether a co-defendant's
statenent would be incrinmnating when linked with other evidence in
this case is not relevant if the statement is not incrimnating on
its face.") .2

Defendant's reliance on Bryant v. state, 565 So. 2d 1298 (Fla.

1990), is msplaced. Three distinguishing factors stand out from

t he Bryant decision. First, t hat deci sion does not make any

reference to the use of limting instructions by the trial court.

. 32 The Marsh Court also pointed out that Bruton involved a
codefendant's express inplication of his acconplice. 481 U.s. at
208; Bruton, 391 U S at 124 n. 1.
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More inportantly, the Court in Bryant concluded that the redactions
in that particular case resulted in a high degree of confusion.
Absent the confusion caused by the particular redactions, it is
clear that the result could have differed:
Further justification for severance in this cause is the
prejudicial effect of the redacted statenents, which
could have confused the jury as to each participant's

involvement. This case is distinguishable from McCray, in
which we found that the "evidence presented was not so

conplex that the jury would be confused by it and

i ncapable of applying it to the conduct of each

i ndi vidual defendant," 416 So. 24 at 807, and concl uded

that the trial judge properly denied the notion for

severance. W are unable to neke that conclusion from

this record. W conclude that these appellants cannot

properly be tried together.
565 So. 2d at 1303. Notw thstanding the redactions and substituted
pronouns here, there was nothing confusing about any evidence
presented to the jury. Each redacted statenment presented a straight
narrative, followng a strict tinme sequence, from beginning to end.
Neither the facts of the case nor the various statenents were so
confusing that the use of the redacted statenments woul d pose a
problem for the jury

Finally, the redacted statements in Bryant were deened, when
considered with one another, to have "effectively inculpated the
other codefendants.” 1d. No such statenent can be asserted in the

instant case. As previously detailed herein, neither Bryant's nor

Austin's statenents, in the redacted forns, said anything
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incrimnating about Defendant, either in and of thenselves or when
considered with each other.

Lastly, the State would note that even if the admi ssion of the
redacted statements, with limting instructions, were a violation,
any alleged error would be harmless. Even in the absence of the
codef endants' redacted statenments, the remaining evidence conpels
t he conclusion that Defendant was guilty of all of the charged
offenses. Noldon and dass attributed to Defendant the dom nant
role in the offenses. Defendant's own confession acknow edged his
presence and participation in various acts during the night.
Def endant remained, by his own admi ssion, with the rest of the
group throughout the night's events, sharing the proceeds of the
robbery after the murder and attenpted nurder occurred. Even if, by
any stretch of the imagination, Defendant did nothing else, his
involvenent in the continuing abduction would render him equally
guilty of all of the offenses, including the murder of M. Gibbs,
insofar as all of the related offenses were the natural and
foreseeabl e consequences of the initial acts in which Defendant
participated. See Lovette v. State, 636 So. 2d 1304, 1306-07 (Fla.
1994) . Simlarly, there has never been any claim that Defendant,?

while participating in the proceeds of the robbery after the

33 Even accepting his dubious claim of not  having
participated in the initial robbery.
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conpletion of the night’'s work, sonmehow wthdrew from the
subsequent acts and communi cated such  wthdrawal to his
acconplices. See Smth v. State, 424 So. 2d 726 (Fla. 1982); Miller
V. State, 503 so. 2d 929 (Fla. 3d DCA 1987). Under such
ci rcunst ances, with or wthout the codefendants’ statenments,
Defendant is a quilty defendant w thout a defense. Wthout
presenting any form of evidence at trial, all that Defendant could
assert was that: Noldon nust be lying; dass nust be lying; and
Romagni was |ying. Perhaps Defendant's "defense" 1is true; and
perhaps the sun won't rise tonorrow, but until the latter happens,
the only plausible conclusion is that any Bruton/severance error
must be deened harmess. See Gossman v. State, 525 So. 2d 833
(Fla. 1988) (applying harm ess error analysis in context of
possi ble Bruton error); US. v, Bennett, 848 F. 24 1134 |, 1142
(11th Gr. 1988) (sane); U.S. v. Long, 900 F. 2d 1270, 1280 (8th
Cr. 1990) (same); US wv. Perez-Garcia, 904 F. 2d 1534 (11th Cir.
1990) (same); U S v. Soriano, 880 F. 24 192, 197 (9th Cir. 1989).
VIT.

THE TRIAL COURT DID NOT ABUSE | TS DI SCRETI ON I N ADM TTI NG

EVI DENCE OF THE SEXUAL BATTERY OF THE MJRDER VI CTIM

Defendant's seventh claimis that it was error to permt the
Introduction of testinmony regarding the sexual battery of G bbs
with an object. Defendant also asserts that this sexual battery

becane a feature of the trial. These clainms are both factually and
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legally without nerit

Evi dence of unchar ged of fenses  that are inextricably
LnNterwoven with the charged offenses, such that the charged
of fenses cannot be fully or coherently explained w thout reference
to the wuncharged offenses, is properly admssible. Giffin v.
State, 639 So. 2d 966, 969-70 (Fla. 1994); Kelly v. State, 552 So.
2d 1140, 1141-42 (Fla. 5th DCA 1989); Jackson v. State, 522 So. 2d
802 (rla. 1988); Erickson v. State, 565 So. 2d 328, 332-33 (Fla.
4th DCA 1990); Ashley v. State, 265 So. 24 685 (Fla. 1972); Smth
v. State, 365 So. 24 704 (Fla. 1978); Byrd v. State, 504 So. 2d 451
(Fla. 5th DCA 1987); Reese v. Wiinwight, 600 F.2d 1085, 1090 (5th
Cr. 1979). Further, the evidence of the sexual battery that cane
in through dass's testinony about Austin's statenent to d ass,
constituted a statenent against Austin's penal interest, under
section 90.804(2) (¢), Florida Statutes, which was fully adm ssible
against all codefendants. See Maugeri v. State, 460 So. 2d 975

(Fla. 3d DCA 1984) .% Moreover, that evidence was introduced wth

3 Al t hough the Supreme Court of the U S. has recently given

a nore limting interpretation to Federal Rule of Evidence
804 (b) (3) than this Court's construction of Florida' s rule of
evi dence, see, WIlliamson v. US., 512 US. , 114 s. Ct. ,

129 L. Ed. 2d 476 (1994), that was done as a matter of federal
substantive law, not as a matter of constitutional |aw. Therefore,
this Court's construction of the state rule of evidence renmains
valid under state law. Furthernore, it should be noted that cases
such as Nelson v. State, 490 So. 2d 32 (Fla. 1986) and WIlians v.
St at e, 503 so. 2d 1189 (rla. 3d DCA 1992), involved trials
occurring prior to the 1990 anendment of section 90.804(2) (c), and
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a limting instruction, advising the jury to consider it solely as
to Austin; it was not admtted as to Defendant.** The judge also
adnmoni shed the jurors that the defendants were not on trial for any
of fenses not charged in the indictnment. (T. 5190). Lastly, under no
stretch of the imagination did the sexual battery beconme a feature
of the trial. The evidence regarding it consisted of a few short
questions and answers from G ass, a few questions and answers from
Nol don, and one comment in Bryant's statenment to Detective
McDer not t . In the context of over 1,500 pages of evidentiary
proceedi ngs, those references were clearly de minimis. See, e.g.,
Wlson v. State, 330 So. 2d 457 (Fla. 1976) (extrenmely extensive
simlar fact evidence that spanned over 600 pages approached but
did not reach over boundary where prejudi ce begins to outweigh
probative value); Dean v. State, 277 So. 2d 13 (Fla. 1973) (no
error where four other victinms used to prove one rape charge);
Stano v. State, 473 So. 2d 1282 (Fla. 1987) (evidence of eight
prior nmurders used to prove aggravating factor in sentencing phase
proceedi ngs); Rogers v. State, 511 So. 2d 526 (Fla. 1987) (detailed

evidence of two other robberies did not becone feature of case);

their holdings, that statenents inplicating both the codefendant
and defendant are not admissible, are no longer valid, since the
1990 amendment to section 90.804(2) (c) deleted the [ast sentence to
that subsection, which, prior to 1990, had caused such statenents
to be inadm ssible.

35 Def endant concedes it did not incrimnate him (B. 62).
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Burr v. State, 466 So. 24 1051 (Fla. 1985) (evidence of three other
incidents); Talley v. State, 160 Fla. 593, 36 So. 2d 201 (1948)
(eight other victins used to prove one rape); Headrick v. State,
240 So. 24 203 (Fla. 2d DCA 1970) (nine witnesses called to
establish six collateral burglaries); Johnson v. State, 432 So. 2d
583 (Fla. 4th DCA 1983) (no feature nerely from volune of
testinony); Espey v. State, 407 So. 2d 300 (Fla. 4th DCA 1981)
(score of sexual batteries commtted on five other victins to prove
one charged crinme); Snowden v. State, 537 So. 24 1383 (Fla. 3d DCA
1989) (detailed evidence of two prior sexual batteries used to
prove charged offense); OCats v. State, 446 So. 2d 90 (Fla. 1984)
(five wtnesses rebutted defendant's claim that a collateral
shooting was accidental). The sexual battery did not constitute a
feature of this trial.

Further, the sexual battery was not nerely "collateral," even
t hough Defendant was not charged with it. Defendant was charged
with the kidnapping of Gbbs and the sexual battery evidence was
highly relevant to the proof of the kidnapping. One of the manners
of proving kidnapping is by proving the confinenent or abduction of
a person with the intent to inflict bodily harm upon or to
terrorize the victim §787.01(1) (a) (3), Fla. Stat. As Defendant was
charged with the kidnapping, and Defendant is responsible, as a

princi pal, for the acts of his codefendants, and there was
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testinony that he was either holding Gbbs down or standing in
front of her while the sexual battery was being perpetrated, the
acts constituting the sexual battery were clearly relevant to the
proof of the statutory elements of the kidnapping. As such, the
proof of the terrorization that the sexual battery entailed serves
to prove one of the elenents of the kidnapping - i.e., abduction
for the purpose of terrorizing. Defendant's fundanmental prem se of
this argunent « that the sexual battery is essentially a collateral
of fense since Defendant was not charged with it -- is thus flawed?

Finally, Defendant asserts that any alleged error could nct be
harm ess, because the brief nmention of the battery was so
“inflamatory.” (B. 65). This contention is unsupportable. The nost
i kely source of any conbustion of the jury was listening to a tale
of two people mnding their own business who were set upon by a
gang of thugs, who robbed them stuffed theminto their own trunk,
drove them around for hours, taped them hand, foot, nouth, and
eyeg, rode them around sone nore, callously pitched them into the
water alive to drown while bound and gagged, burnt their car, and
then casually went for breakfast, all for a profit of twenty
dollars apiece. There is no reasonable probability the battery

testinony affected the verdict.

36 The bulk of Defendant's argunment is not a proper
di scussion of the evidence's admssibility, but rather its
believability. The latter is plainly the province of the jury.
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VITT.

THE PROSECUTOR S CONDUCT DURING TRIAL DD NOT REQUI RE THE

COURT TO GRANT A M STRIAL.

Def endant next asserts that during closing argunent
i nproperly comented on Defendant's right to silence,
codefendant's confessions, and on other matters. He further
that there was prosecutorial msconduct during opening and
presentation of State wtnesses. This claimis wthout nerit
Cl osing Argunent Right to Silence Def endant asserts

the prosecutor's comrents regarding the veracity of

to the police amounted to a coment

contention is wholly wthout nmerit.

nmerely a conment

Defendant's entire theory of

on his right

on the evidence presented,

def ense was

to silence.
Rat her,
and fair reply.

t hat

credible evidence tying him to the murder, and that
fabricated all the proof of Defendant's involvenent.
expounded, at length, on this theory during opening:
[Olne thing you will find in this case, first of all, is
that their [sic] isn't any physical evidence that proves
Ronald Smth is gquilty of first degree nurder in this
case.
Now what does that |eave? Well that |eaves the
testinony of witnesses, and their [sic] is really, in our

view, in analyzing this case, two types of w tnesses. You
wll see neutral and unbiased wtnesses, and you wll
hear and see w tnesses who have a mtive to tell
sonething other than the truth.
. * x %
Now that |eaves us with biased wtnesses.
68
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We Dbelieve the evidence will show you this, too, and
al so show you that these w tnesses have notives to tell
sonething other than the truth about Ronald Smth.

This group can be divided, once again, into two
categories. W have what we call acconplices and we have
police wtnesses. . . . W have police witnesses who were
under intense pressure to solve this case and to arrest
people in this case.

Now the prosecutor's case -- and, once again, let's
| ook at the source of this evidence. You heard the story.
You heard the overview from the prosecutor. Were is it
comng fron? And it's coming directly fromthese two
sources, biased witnesses with notives to sell [sic]
sonet hing other than the t*rlit rl

Now let's talk about the other police witnesses in
the case.

Vhat you will find -- and you heard from the
prosecutor -- they wll introduce a statenment that the
police clainmed that Ronald Smth nade. What you are going
to find and what you are going to hear is that this
statenent was given to the same police who used
questionable interrogation techniques wth M. Noldon
that he will tell you about.

What you are going to find is, as | noted before,
that the police in this case were under intense pressure
to make arrests and to solve this crime. M. Snmith was
not arrested until well after these other people were
arrested. The police will claimto you that Ronald Smth
was arrested up in Tallahassee,

They will claimto you that he voluntarily spoke to
them and gave them what we call an oral confession. What
that nmeans is their [sic] 1is not a thread of physical
evi dence to back up what the police say Ronald Smth said
to them It is their testinony. They are going to get up
their [sic] and tell you Ronald Smth nade a statenent to
them and what you are going to find is that M. Smth
never wote anything for the police. M. Smth's
statenent was not tape recorded by the police. M.
Smth's statenent was not taken down by a court reporter
by the police. The police did not video tape anything
bet ween themnsl eves and Ronald Smith. Al of this happened
behi nd cl osed doors.

In fact, you are going to hear from the police that
they even destroyed their notes of this alleged
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confession that Ronald Smith nade.

Ladies and gentlenen, it sinply did not happen.

Now the police will claimto you that this sane
Ronald Smith who voluntarily confessed that he was guilty
of first degree nurder of such a terrible nagnitude sone
how [sic] or another refused after he voluntarily refused
[sic] to give them any, any, any kind of statenment. It
doesn't make any sense. It* never has.

* x

You will find from the evidence that their clains

are unbelievable.

(T. 3903-06, 3909-11). At trial, however, there was absolutely no

testinony from any witness that the police fabricated Defendant's

confession. Nevertheless, counsel continued to sing the same song
in closing:?’

[TThe paramount issue in the case against Ronald Smth,
the issue that perneates the proof introduced against
Ronald Smith, is the issue of police msconduct.

Now this has cone to be an underlying thene,
connecting thread, of the case against Ronald Smith, a
case built on evidence born of beating, torturous lies
and deceit.

* *x %
Police cover-ups in this country present a |long, sad
history, and its [sic] been said that the police have the
only job where the custoner is always wong and you never
hear the police admt that they are wong.

And as | said before, the reason that we have this
sort of nmentality is because of the nentality of, the
ends justifying the neans. W have a terrible nurder.
Undi sputed. The police want to solve this nurder. And the
evi dence shows that they went beyond any legal neans to
do that.

* * %

We al so heard about Romagni's claimthat Ronald

Smth refused to give this taped statement because of

sone experience that he had in jail. And I wll show you
37 Def endant preceded the State in presenting closing
argument .
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why that is absurd.

% * %

And | submt to you, in a case like this, where
there is not even arecord of the defendant's statenent,
you must spend or pay even nore attention to that
st atement, because the possibility of t anpering,
exageration, lying about that statenment is so mnuch
greater when there is no record and that just makes
sense.

* * *
Romagni will lie for areason. And what bigger reason is
there than getting the nobst damaging type of evidence
possi ble, a confession against sonebody who is a suspect
in a case of this magnitude? Wat bigger reason is there
than that?

Now we heard about the Romagni approach. That is to

go up there and get a confession. 1'd like you to
contrast that approach with sone of the other w tnesses
in this case. . . . [Nlow contrast that with Romagni, and

| think you begin to see nobst of the problems that we
have considering Ronald Smth's alleged statenments to the
police.

Ronald Smth did not make this statenment. Romagni
made this statenent.

Now, | submt to you that is what happened in this
case, that Romagni wote it down, he wote down what he
knew the evidence to be and he concocted this statenent
from Ronald Smth. Now, why did Ronald Smith not give a
recorded statement? Romagni wants you to believe that he
didn't give you a recorded statement because he was a
sophisticated crimnal that knew you don't give recorded
st atenment s.

Wll, that is sinply alie. That was shown to be a
lie during this trial.

* % %
It's sinply a lie and it's sinply another attenpt, as I
already argued, to prejudice you. It's a cheap shot,
calculated to divert your attention, which is the fact
that Romagni has no recoréed statenent of Ronald Smith.

* %
So we ask you not to fall into the trap that the
police fell into in this case, the ends justify the
means.
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(S.T. 10, 24, 25-26, 28-29, 31-32, 33, 38).°%

Gven the tenor of the defense presentation, the prosecutor's
observation that there was "not a single bit of testinony that [the
detectives] acted inmproperly,” (T. 5806, B. 68), and his rhetorical
guestions as to whether there was "one iota of testinmony"” "from
anyone" that Romagni had "acted wongly," (T. 5734, B. 67), or
whether "there [was] any evidence whatsoever” of msconduct by
Romagni, (T. 5802, B. 67), were fair comrent on the evidence and
fair response to defense counsel's assertions.

In Dufour v. State, 495 So. 2d 154, 160-161 (Fla. 1986), this
court held that virtually identical comments?® were not inproper:
“[flar from commenting on appellant's failure to testify, . . .the
statenent nmerely perm ssibly commented on the evidence," and
"merely referred to the lack of evidence on the question,” and as
such, "fell into trhe category of an ‘invited response’ by the

precedi ng argunment of defense counsel concerning the same subject.”

38 The norning session of Novenber 9, 1993, during which the
defendants presented their initial closing arguments, was omtted
from the trial transcripts. The State has noved to supplenment the
record with a copy of the supplenmental transcript of that session
from codefendant Bryant's appeal, Bryant v. State, Fla. 3d DCA case
no. 94-1209. References wll be to ®“s.T. .~

¥ The prosecutor in Dufour argued, "Nobody has cone here
and said, [the wtnessl's testinony was wong, or incorrect” and
that "you haven't, nunber one, heard any evidence that Donal d
Duf our had any legal papers in his cell with him" Dufour, 495 So.
2d at 160.
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See also Wite v. State, 377 So. 2d 1149, 1150 (rFla. 1980) ("You
haven't heard one word of testinmony to contradict what she has
said, other than the lawer's argunent," was "proper" reference to
the evidence, or lack thereof, before the jury). Here the State was
clearly, and properly, pointing out that there was absolutely no
evidence supporting the argument of counsel that Romagni had
fabricated Defendant's statenment or otherwise acted improperly.4®
This claim should be rejected.

Codef endant  Statenents Def endant also clains that the
prosecutor inproperly used the codefendant's statement against him
This claim sinply is not supported by the transcript of the
prosecutor's argunent.

Def endant asserts as his first alleged exanple of inproper
argunent the prosecutor's reading from Bryant's statenent regarding
the use of tape to tie up the victins as evidence of preneditation.
(T. 5749-50, B. 69). However, right in the mddle of the quoted
passage, a fact which Defendant ignores, is the followng
st at ement :

That is in defendant Bryant's mind tw and a half hours

before the nurder. He knew when they said they were going

to get the tape to tape the people up that they were

going to kill them

(T. 5749). The second exanple offered by Defendant, (T. 5811, B.

40 The trial court specifically noted that it did not feel
that the State was commenting on Defendant's silence. (T. 5830).
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69), was clearly not an attenmpt to use Bryant's statenment against
Defendant. On the contrary the record reflects that the prosecutor
di scussed the defendants and their statenents individually. First
he addressed Austin's statement, (T. 5807-10), then Bryant’s,* (T.
5810-12), and then he proceeded to Defendant's statenment. (T. 5812-
18). Defendant's final exanple of alleged inpropriety was no nore
than a concluding discussion of how wtnesses testinmony may vary in
mnor ways, but that the small discrepencies did not create a
reasonabl e doubt where each of the defendants admtted that a
mur der and robbery was carried out and each admtted his own
participation. See T. 5818.

A reading of the closing argunent as a whole fails to support
Defendant's position. Rather, in his lengthy closing the prosecutor
focused alnost entirely upon the elenents of the crines charged,
the clains raised by the various defense counsel in their closing
arguments, and the other evidence adduced. There sinmply was no
attenpt to use the statenents of the codefendants agai nst each
other. Indeed, in alnmpst 100 pages of transcript, (T. 5724-5825),
the only references found to the defendants' statenents at all are
found at the above-cited 14 pages, only three of which contain any

comment that Defendant finds objectionable. The remainder of

41 The discussion included the statenment of which Defendant
conpl ai ns.
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argunent was devoted to the other anple evidence adduced at trial.

Conments To Wiich Objections Sustained Defendant’s final
contention regarding closing argument pertains to a pair of
coments to which objections were sustained. (B. 70). These
conments were brief, not made a feature of the case, and were
followed by instructions for the jury to disregard them or for the
prosecutor to nove on. (T. 5748, 5823). They do not present a basis
for reversal.

O her Alleged Inpropriety Def endant argues two other
allegedly inproper comments in this nulti-week trial, and from
there junmps to the startling conclusion that the entire trial was
"permeated"” with msconduct by the State. * The two conpl ai ned- of
references were brief, a curative was given, and the subject was
never mentioned again during this lengthy trial. As such the trial
court clearly did not abuse its di scretion in declining to grant a
mstrial.

Harm ess Error As discussed previously, the evidence adduced

42 Def endant's characterization of the coment regarding the
"random victinms" in his brief as suggesting the jurors could have
been the victins, (B. 71), is not accurate. The prosecutor was

di scussing what the evidence would show She was explaining that
even after stuffing Gbbs and Munnings into the trunk of the car,
the evidence would show that the defendants continued to cruise
around |ooking for further robbery victins. (T. 3886). There was

clearly no insinuation of a threat to the jurors.

The claimregarding the alleged presentation of perjured
testinony through Noldon is addressed at Point |X infra.
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was such that any purported error as alleged would have been
harnl ess beyond a reasonable doubt.
[ X.

THE TRIAL COURT DI D NOT ABUSE | TS DI SCRETI ON BY EXCLUDI NG

POLYGRAPH EVI DENCE OR REFUSI NG TO APPO NT A " GROUP

VI OLENCE" EXPERT.

Def endant argues that the trial court erroneously prevented
the defense from admitting, during the penalty phase,*® the results
of various polygraph exam nations to which Kevin Noldon submited.
The lower court's refusal to do so was fully in accordance with the
decisions of this court. Further, this claimis not preserved.

Pol ygraph This Court has consistently held that polygraph
evidence is inadmssible in trial courts absent a stipulation
bet ween the parties. See Delap v. State, 440 So. 2d 1242, 1247
(Fla. 1983); Davis v. State, 520 So. 2d 572 (Fla. 1988 ). Whatever
reasons may allegedly exist for revisiting this issue, on the basis
of scientific advances in polygraph exam nation, etc., Defendant
never argued in the trial court that advances in the art of

pol ygraph exam nation warrant any reconsideration of the issue; the

defense did not proffer any scientific advances; the defense did

4 He does not argue that they were adm ssible during the
guilt phase. Although that claim was initially pressed below it
was subsequently abandoned. (T. 4991-92). Further, it should be
clear that Defendant does not appear to be arguing that Noldon's
i nconsi stent statenents to the polygraph operators were inproperly
excluded. See Jacobs v. gingletary, 952 F.2d 1282, 1288 (11th Cir.
1992) . In any event, such a claimwould be neritless, as the
statements thenselves were not inconsistent. (T. 4369-70).
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not proffer testinmony from any experts regarding reasons why
pol ygraphs should now be deened acceptable while they were not in
the past. As such, the instant case does not present a viable basis

for this court to reevaluate any prior decisions regarding the

adm ssibility of polygraph exam nations. Mreover, in view of the
failure of the defense to proffer, in the trial court, any
scientific advances regardi ng pol ygr aphs, the question of

reconsi deration of the adm ssibility of polygraphs is one that
should further be deemed unpreserved for appellate review. See
Correll v. State, 523 So. 2d 562, 567 (rla. 1988) (when a party
wi shes to challenge the admssibility of scientific evidence that
has previously been held inadm ssible in Florida, such a party
should present a tinely request in the trial court, asserting the
authorities that are now being posited as the basis for a l|lack of
general scientific acceptance of the testing technique).

The apparent principal basis for the Defendant's request to
revisit the issue of polygraph evidence is the decision of the U S.
Suprenme Court in Daubert v. Merrell Dow Pharnmaceuticals, |Inc., 509
us.  , 113 S. Q. 2786, 125 L. Ed. 2d 469 (1993), in which the
Suprenme Court indicated that the Federal Rules of Evidence had

superseded the "general acceptance"” standard for adm ssion of
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expert testimony.* The decision in Daubert relates solely to the
Federal Rules of Evidence, has no constitutional dinmension, and is
conpletely inapplicable to states which choose to rely on different

criteria, such as the Frye test, for determning the adnmissibility

of scientific evidence. Thus, Florida appellate decisions
subsequent to Daubert still rely on the Frye test. See Ramirez v.
State, 651 So. 2d 1164, 1167 (Fla. 1995). Def endant posits no

conpelling basis for either abandoning Frye, or as noted
previously, for revisting the admssibility of polygraph results.

Finally, even were Defendant's arguments preserved and well-
taken, any error would be harniess. Contrary to the editorial
presented in Defendant's brief, the test results only challenged
Nol don's assertions regarding his involvement in the crinmes, and
even then only three instances. Nothing in the proffers in any way
cast doubt on his testinmony regarding Defendant's role or the roles
of the other defendants. Finally, as Defendant has repeatedly noted
in his brief, herculean efforts were made by all three defense
teans to try to inpeach Noldon as a liar who was only out to save
his own skin. The addition of the polygrapher's opinions, which the
State could have inpeached with well-docunented evidence of the

tests’ lack of reliability, see, e.g., Famerv. City of Ft.

i The "general acceptance" test is comonly referred to as
the "Frye" test, from Frye v. U S., 293 p, 1013 (p.C. Cr. 1923).
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Lauderdal e, 427 So. 2d 187, 190-91 (Fla. 1983) (documenting the many
failings of the tests), would have been cunulative, and could not
reasonably have affected the outcone.

“‘Goup Violence" Expert As for the claimthat he was entitled
to a "group violence" expert, Defendant cites no authority for the
proposition that he is entitled to have such an expert at public
expense. The State has unearthed no precedent directly addressing
this point. However, the law regarding the appointnent of experts
for indigent defendants is quite clear.

This court applies an abuse of discretion standard when
reviewing the trial court's refusal to provide funds for the
appoi ntment of experts for indigent defendants. Mrtin v. State,
455 So. 2d 370, 372 (Fla. 1984); Quince v. State, 477 So. 2d 535,
537, {(Fla. 1985), cert. denied, 475 U S 1132, 106 S. Ct. 1662, 90
L. Ed. 2d 204 (1986). The courts that have considered the question
generally apply a two part test in determ ning whether a defendant
was inproperly deprived of the assistance of expert assistance: (1)
whet her the defendant made a particularized showing of need, and
(2) that denial of such assistance would result in a fundanentally
unfair trial. See Mwore v. Kenp, 809 F. 24 702, 710-712 (11th
Cir.), cert. denied, 481 U S 1054, 107 S. C. 2192, 95 L. Ed. 2d
847 (1987); Dingle v, State, 654 So. 24 164, 166 (Fla. 3d DCA

1995) ; Cade v. State, 658 So. 2d 550, 553-555 (Fla. 5th DCA
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1995) (on rehearing).

Before applying that test to Defendant's clainms, however, it
should be noted that to the extent he is asserting a federal claim
under Ake v. klahonma, 470 U.S. 74, 105 S. C. 1087, 84 L. Ed. 24
53 (1985), (B. 71), his claim of entitlement to nonpsychiatric
expert assistance is of questionable nmerit. See More, 809 F.2d at
711:

The Suprenme Court's statenment in Caldwell inplies

that the government's refusal to provide nonpsychiatric

assistance could, in a given case, deny a defendant a

fair trial. The inplication is questionable, however, in

light of the Court's subsequent statenment that it had "no

need to determine as a matter of federal constitutional

law what if any showing would have entitled a defendant

to assistance of the type [Caldwell] sought." Id.

Cting to Caldwell v. Mssissippi, 472 U S 320, 324, 105 S. C.
2633, 86 L. Ed. 24 231 (1985) (enphasis the 11th CGrcuit's).

Defendant clearly has not net his burden of show ng need for
a "group violence expert." Defendant's sole record explanation of
need was that the expert "could offer expert testinony that the
Defendant's individual will and intent was overcone by that of the

group.” (R 1180). Perhaps the doctor could testify to such, but in

the absence of any evidence whatsoever*® that Defendant's will was

45 Even Def endant ' s st atement, whi ch mnimzes hi s
participation, fails to contain any claim that Defendant was in any
way acting against his own free wll. On the contrary, he stated
that he was a "tough" person. Further, his own penalty-phase
w tnesses all extolled his |eadership qualities.
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overcome, any such testinony woul.d be theoretical at best. See
Moore, 809 F.2d at 712 (Ake and Caldwell hold that defendant nust
show nmore than a mere possibility of benefit from a requested
expert); Caldwell, 472 U.S. at 323 n.1 ("Gven that petitioner
offered little nmore than undevel oped assertions that the requested
assistance would be beneficial, we find no deprivation of due
process in the trial judge's decision"); MKinley v. Smth, 838
F.2d 1524, 1530 (11th ¢cir. 1988) (request for pathologist properly
deni ed where defendant averred little nore than that such expert
woul d be beneficial); Baxter v, Thomas, 45 g.3d 1501, 1511 (11ith
CGr. 1995) (no error where defendant did not show "substantial
basis" for appointnment of expert); cf. Dingle, at 166 (show ng of
need sufficient where "defendant eloquently argued" that the
State's evidence the expert would have attacked "was pivotal to a
determnation of gquilt").

Li kewi se, Defendant has failed to show that denial of funds
for a such an expert rendered the trial fundanentally unfair. Both
Nol don and Glass? testified that Defendant was the |eader of the
group, Who pointed out Mnnings and Gbbs at the notel, got the
better tape, decided not to go south, decided to dunp Gbbs in the

bay, and decided to burn the car. Defendant's own mtigation

46 G ass testified that she thought Defendant was the
or gani zer. (T. 4932, 4937).
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W tnesses testified that Defendant was strong willed, owned his own
home, held a nanagenment job at a restaurant, and set aside savings
for his children. Any testinony or argunent that this tower of
strength was in fact a helpless pawmn of the nmob sinply could not
have possibly had any effect on the outcone. Finally, asnoted, any
such evidence would have drawn rebuttal from the State, including
countervailing expert testinony, which clearly would have had
greater factual basis. Additionally, the State could have gone into
the underlying facts of Defendant's three prior robberies, which
al though it was entiled to do, it did not, resulting in further
detriment to Defendant. As such the failure to appoint the expert
did not render the trial fundanmentally unfair.
X.

THE TRIAL COURT DID NOT ABUSE | TS DI SCRETION | N REFUSI NG

TO SEVER DEFENDANT' S PENALTY- PHASE PROCEEDI NGS FROM THAT

OF BRYANT AND AUSTI N.

Defendant's tenth contention is that the trial court erred in
refusing to sever his penalty-phase proceedi ng from his
codef endant s’ . He alleges that the joint proceeding inproperly
invited the jurors to conpare the defendants' mitigation, to his

detriment .47 This claimis without nerit.

To the extent that Defendant suffered any detrinent it was

47 To the extent Defendant would base this claimon the
adm ssion of the redacted statements during the guilt phase, see
Point VI, supra.
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not, as he clainms, because his mtigation paled in conparison to
hi s codefendants but because it paled in conparison to the
aggravation proved against him The trial court found five
aggravating circunstances applied: (1) nine prior violent felony
convictions, four of which were unrelated to the present spree; (2)
murder conmmitted in the course of a kidnapping; (3)  murder
committed for pecuniary gain; (4) murder conmitted to avoid arrest;
and (5) nurder heinous atrocious or cruel, all of which are well
supported by the evidence.*® (R 1205-08). By conparison, he failed
to prove, or even suggest, (T. 6338), the existence of any
statutory mtigation. His nonstatutory mtigating evi dence
consisted, as noted in his brief, (B. 80-81), primarily of evidence
showi ng that he grew up in a stable and whol esone hone environnent,
was a Boy Scout, was known as "church boy," was goal -oriented when
he wanted to be, capable of holding a responsible job and providing
for his children's future. It is arguable that these facts, rather
than mtigating Defendant's conduct, tend to show that he had

absolutely no excuse for his behavior. ** The only other mtigation

i Def endant has challenged only two of these aggravators.
Hs claim that the facts did not support the pecuniary gain and
witness elimnation factors is also neritless. See Point X1,
infra.

49 The trial court nevertheless found that these facts

established mitigation, but were entitled to little wight. (R
1210-11) , Defendant does not challenge any of the court's findings
regarding mtigation.
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presented related to Defendant's all eged al coholism and use of
al cohol on the night of the nurder. Al though the court found these
factors to exist and jointly gave them substantial weight, (R

1211), the evidence supporting them was, in fact, weak. The claim
of alcoholism was attested to only by a social worker who relied
solely on self-report. Defendant's famly and friends denied any
drinking problens. Likew se, although the wtnesses attested to the
use of drugs and al cohol during the night of the murder, they also
stated that he was not inpaired, a claim borne out by Defendant's
extensive activities and clear recollection of events throughout
the night. In short, when Defendant's proffered mitigation was
wei ghed agai nst the subst anti al aggravation, the jury's
recommendation was inevitable.

Furthermore, severance may be granted only when failure to do
so woul d deny the defendant a "fair determ nation" of the issues by
the jury. McCray wv. State, 416 So 2d 804, 806 (Fla. 1982);
Espinosa v. State, 589 So. 2d 887, 891 (Fla. 1991). No severance
is necessary when the circunstances are such that the jury will not
becone confused:

This fair determnation nmay be achieved when
al | the relevant evidence regarding the
crimnal offense is presented in such a manner
that the jury can distinguish the evidence
relating to each defendant's acts, conduct,

and statements, and can then apply the |aw
intelligently and  without confusion to
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det erm ne the i ndi vi dual def endant's
[ sentence].

Espinosa, 589 So. 2d at 891, quoting McCray, 416 So. 2d at 806.
The Court further explained that in the non-Bruton contexts® certain
“general rules" apply. These "rules" provide that a better chance
of acquittal, strategic advantage, or hostility anong defendants
are not valid bases for severance. Id. Yet plainly such factors
are the very basis of Defendant's claim

The record reflects that there was no chance that the jury was
unable to provide himwith a "fair determnation" of his sentence.
As noted above, Defendant's problem was not a conparison of his
mtiagation with his codefendants' but with his deeds. Further, the
record reflects that the prosecutor addressed each of the
Defendant's individually.®* (T. 6402-06, 6406-12, 6412-17). He
rem nded that jurors that the defendants were to be treated
separately, (T. 6431-32), as did defense counsel. (T. 6452).
Utimately, the jury's recomrendation of life for Bryant and Austin
and death for Defendant nakes it abundantly clear that they did

treat the defendants individually;®* that appears to be his real

30 As discussed above, the codefendants' confessions were
properly admtted here, and in any event their adm ssion was
harm ess. See Point VI, supra.

51 Defendant's allegations, (B. 81), of prosecutorial
m sconduct are neritless. See Point X, infra
52 The varying sentences are proper. See Point X Il, infra.

85




complaint, despite his characterization of the issue to the
contrary. This claim should be rejected
Xl .

THE PROSECUTOR S PENALTY-PHASE CLOSING ARGUMENT  WAS  NOT

| MPROPER.

Defendant's eleventh claim is that the prosecutor inproperly
used his codefendants' statenments against him during the penalty-
phase closing argunent. This contention is wthout nerit.

Contrary to his contention regarding his joking as G bbs
bobbed helplessly in the water, his own statenent revealed that he
| ocked at her and said "Gee?" in a hunorous manner, which caused
his codefendants to |augh. (r. 5600). Likew se, the argunent that
the State was using Bryant's assertion that they drowned G bbs so
she woul d not identify them against all defendants is without
basis. The record shows that on the contrary, the prosecutor was
arguing that even though only Bryant explicitly said as much, the
notive of all the defendants denonstrated by their own actions. (T.
6421-24).

The alleged issue concerning reference to serial Kkillers is
not preserved. Al though defense objection was sustained, no request
for either a curative or mstrial was requested+ (T. 6402).
Ferguson v. State, 417 So.2d 639 (Fla. 1982). As to the second
coment, a curative was given. Both comments were brief, a curative

was given when requested, and the subject was never nentioned
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again. As such the trial court clearly did not abuse its discretion
in declining to grant a mstrial.
X,

THE EVIDENCE WAS MORE THAN SUFFI CI ENT TO ESTABLISH THE

PECUNI ARY- GAIN AND AVQO D- ARREST AGGRAVATORS.

Def endant's next contention is that the trial court erred in
finding pecuniary gain and avoid-arrest as aggravating factors. The
evidence clearly supported both findings. Further, any error was
harm ess.

Pecuniary Gain The evidence in this case clearly supports the
pecuniary gain aggravating factor. Anple evidence showed that the
cnly reason G bbs was initially abducted was in furtherance of the
robbery. 52 Further, that abduction lead in inexorable sequence to
her death, and Defendant admttedly shared in the proceeds. The
trial court properly applied this factor. Allen v. State, 662 So.
2d 323, 330 (Fla. 1995) (factor proper where evidence showed
def endant's “entire association” with victim was notivated by
financial gain); Finney v. State, 660 so. 2d 674, 680 (Fla.
1995) (aggravator proper where defendant was notivated at least in
part by pecuniary gain, and defendant received personal gain);

Thonpson v. State, 648 So. 2d 692; 695 (Fla. 1994) (aggravator

53 Despite challenging several other factors as factually
unsupported, the defense did not object to instructing the jury on
this factor. (T. 6328).
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proper where defendant gained financially and thereafter killed
victimto elimnate witness); Preston v. State, 607 So. 2d 404, 409
(Fla. 1992) (sane); Harnmon v. State, 527 So. 2d 182 (Fla.

1988) (sane). Def endant cl ains, (B. 85) that upholding the

aggravator here would sanction ts finding in any case where "a
hom cide followed, by any time period, a property offense against
the victim" Such is clearly not the case here. Al the events
related at trial, culmnating in Gbbs's death, were plainly part
and parcel of one continuing transaction.

Avoid Arrest Li kewi se, the evidence also supports the
conclusion that the nurder was commtted to elimnate the only
wi tness who knew one of the defendants, G bbs. The evidence showed
that G ass knew G bbs, and that that information was related to the
group. Further, Noldon testified that G bbs's drowning was refered
to as a solution to their “problem.”® Preston v. State, 607 SG 2d
404, 409 (Fla. 1992) (aggravator proper where robbery victim
abducted from scene of crine to another location and killed; factor

may be proved by circunstantial evidence); Thonpson v. State, 648

So. 2d 692, 695 (Fla. 1994) (sanme); Harnon v. State, 527 So. 2d 182

24 Defendant's claim (B. 87), that the witness elimnation
notive is belied by the defendants' inaction in the face of their
know edge that Munnings had gotten |loose, is neritless. The
testinmony was clear that only G bbs knew any of the defendants, a
fact borne out by Minnings's inability to identify any of the
def endant s.
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(Fla. 1988) (sane); Swafford v. State 533 So. 2d 270 (Fla. 1988);
Cave v. State, 476 So. 2d 180, 188 (Fla. 1985), sentence vacated on
other grounds, Cave v. Singl etary, 971 F.2d 1513 (11th Cir
1992) (sane).

Harmlegg Error Finally, ashas been discussed, this was a case
of substantial aggravation, including nine prior violent felonies,
a very strong case of HAC, and the comm ssion of nurder during a
ki dnappi ng, none of which is challenged, and mninml nonstatutory
mtigation. As such there is no reasonable possibility that even
if either or both of these factors was inproperly found, the
sentence would have been different. peterka v. State, 640 So. 2d
59, 71-72 (Fla. 1994).

XL,
DEFENDANT' S SENTENCE |S PROPORTI ONAL.

Def endant next asserts that his sentence is disproportionate
as to codefendants Austin and Noldon. Neither of these contentions
Is sustainable. "Proportionality review conpares the sentence of
death with other cases in which a sentence of death was approved or
di sapproved." palmes v. Wainwright, 460 So. 2d 362, 362 (Fla.
1984). The Court must "consider the totality of circunstances in a
case, and conpare it wth other capital cases. It is not a
conpari son between the nunber of aggravating and mtigating

circunstances." Porter v. State, 564 So. 24 1060, 1064 (Fla. 1990),
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cert. denied, us _ , 111 s.ct. 1024, 112 L.Ed. 2d 1106
(1991) . "Absent denonstrable legal error, this Court accepts those
aggravating factors and mitigating circunstances found by the trial
court as the basis for proportionality review "™ State v, Henry, 456

So. 2d 466, 469 (Fla. 1984).

Defendant's claim regarding the sentence of his codefendants
is wthout nerit. The primary inquiry that this court undertakes in
conducting proportionality review is not the conparison of
codef endants' sentences, but a conparison between the defendant's
sentence and those of others whose death sentences have been upheld
or reversed. See Garcia v. State, 492 So. 2d 360, 368 (Fla. 1386):

Appel l ant's argunment m sapprehends the nature of our

proportionality review. Qur proportionality review is a

matter of state law. Pulley v. Harris, 465 U S 37, 1.04

S. . 871, 79 L. Ed. 2d 29 (1984); State v. Henry, 456

s0. 2d 466 (Fla. 1984). Such review conpares the sentence

of death to the cases in which we have approved or
di sapproved a sentence of death. It has not thus far been
extended to cases where the death penalty was not inposed
at the trial level. Proffitt v. Florida, 428 U S 242,
259, n. 16, 96 S. Ct. 2960 n. 16, 49 L. Ed. 2d 913
(1976) ; Palmes v. Wainwight, 460 So. 2d 362 (Fla. 1984);
Brown v. Wainwight, 392 So. 2d 1327 (Fla.) cert. denied,
454 U.S. 1000, 102 S. C. 542, 70 L. Ed. 2d 407 (1981).

Furthernore, taking the evidence in the light nost favorable
to sustaining the result below, Defendant was substantially nore
cul pabl e than his codefendants. Defendant was the ol dest, by
several years. Acccording to Noldon, discussion of the planned

robbery was suspended in Defendant's absence. Defendant pointed out
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the nmotel and victins. Defendant was involved in the initial idea
of taping the victinms up. Defendant was the one who determ ned that
the original tape was inadequate and went and got the duct tape
and was in "control™ when the victinms were being taped. Defendant
rejected the plan to release G bbs and Munnings alive in South
Dade. Defendant told Noldon when to stop on the bridge where G bbs
was dunped. Gass felt Defendant was the organizer. None of the
evidence attributed such a | eadership role to any of the other
def endant s.

Further, Noldon pled guilty and agreed to be a witness for the
State, in exchange fcr a life gentence.® The State al so submite
t hat under Florida's sent enci ng schene, the question or
"cul pability" by definition necessarily includes the factors in
aggravation and mtigation. Defendant had four prior violent.
felonies to Austin's one. As noted previously Defendant's
mtigation was weak. Austin, however, in addition to being younger
than Defendant, presented nuch nore significant mtigation. In
contrast to Defendant's idyllic wupbringing, Austin's father was
i nprisoned for arned robbery for five years when he was a baby, and

again incarcerated when Austin was a teenager, He was raised by a

55 The decision to prosecute or not, or to grant immunity is
wholly within the discretion of the State Attorney. Her decisions
in such matters are questions of executive prerogative not subject
to judicial scrutiny. State v. Bloom 497 So. 2d 2, 3 (Fla. 1986).
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di stant stepfather who berated himand told him he would be a
jailbird just like his dad. The stepfather also drank and beat his
mother on a regular basis. He had a borderline 1Q and perforned
scholastic functions at an elenmentary school level. He contracted
meningitis as a child, which could have resulted in organic brain
dysfunction. Finally, the clinical psychologist testified to an
incident, which the doctor believed to be sincere, in which Austin

broke down and cried, stating that he w shed he could take G bbs's

pl ace."'"

In contrast, Defendant's background information reflected that
he had had a good childhood in a |oving hone. He was a Bcy Scout,
and went 0 church regularly. As an adult, he had held a

responsible job, was able to purchase a home, and put noney aside
for his children's future. He sinply should have known better.
Under such circunstances, this court has repeatedly approved
the inposition of the death penalty where a codefendant received
life. Cardona v. State, 643. So. 2d 361, 365 (Fla. 1994) (challenge

to proportionality of death sentence in face of codefendant's life

26 Al t hough Defendant has not challenged his sentence vis-a-
vis Bryant, it should be noted that Bryant was only 17, he had no
prior violent felony convictions, and his mtigation was nore
conpelling, including the fact that both his parents had died of
AIDS, which his father had given to his nmother. The trial court
apparently noted these distinctions also. Defendant received death,
Austin consecutive life sentences, and Bryant concurrent life
sentences.
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sentence rejected where defendant nore cul pable) ; Steinhorst v.
Singletary, 638 So. 2d 33, 35 (Fla. 1994) (same); Hannon V. State,
638 So. 2d 39, 44 (Fla. 1994) (same); Colina v. State, 634 So. 2d
1077, 1082 (Fla. 1994) (sane); Coleman v. State, 610 So. 2d 283,
1287 (Fla. 1992) (sane); Robinson v. State, 610 So. 2d 1288, 1292
(Fla. 1992) (sanme); Downs v. State, 572 So. 2d 895, 901 (Fla.
1990) (same); Wlliamson v. State, 511 So. 2d 289, 293 (Fla.
1987) (sane); Troedel +v. State, 462 So. 2d 392, 397 (Fla.
1984) (sane); Tafero v. State, 403 so. 2d 355, 362 (Fla.
1981) (same); Jackson wv. State, 366 So. 2d 752, 757  (Fla.
1978) (same). Defendant's sentence should be affirmed.®’
X V.

THE JURY WAS NOT MSLED AS TO ITS ROLE AND RESPONSIBILITY

DURING THE PENALTY PHASE

Defendant's fourteenth claimis that the jury was msled as to

its resposiblity for sentencing. This claimis not preserved, and

is wthout nerit.

57 Al t hough not raised by Defendant, the State is aware that
the Court conducts review in all capital cases to ensure that their
sentences are proportional to other cases in which the death
penalty has been inposed, As noted, this case presents five strong
aggravators and mninmal nonstatutory mtigation. Under simlar
factual circunstances, this court has repeatedly upheld a sentence
of death. See Preston v. State, 607 So. 2d 404, 409 (Fla. 1992);
Thompson v, State, 648 So. 2d 692 (Fla. 1994); Harnmon v. State,
527 So. 2d 182 (Fla. 1988); Swafford v. State 533 So. 2d 270 (Fla.
1988); Cave v. State, 476 So. 2d 180 (Fla. 1985), sentence vacated
on other grounds, Cave v. Singletary, 971 F.2d 1513 (11th Cr.
1992).
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Def endant bases his claim on comments made by the State and
the court during voir dire and his assertion that the standard
instruction is inadequate. These clains were not raised below and
as such are not preserved. Sochor v. Florida, 504 US. , 112 s.
ct. 2114, 119 L. Ed. 24 326, 338, n. * (1992 ) (objection necessary

to preserve sentencing jury instruction issues) Rei chmann v.

State, 581 So. 2d 133 (Fla. 1991) (claim of prosecutorial m sconduct
not reviewable on appeal unless preserved by objection and request
for curative instruction).

Even assuming, arguendo, that these clains were properly
before the court, they would be w thout merit. Caldwell V.
M ssi ssi ppi, 472 U.S. 320, 105 S. Ct. 2633, 86 L. Ed. 2d 231
(1985), "is relevant only to certain types of comment -- those that
mslead the jury as to its role in the sentencing process in a way
that allows the jury to feel less responsible than it should for
the sentencing decision." Darden v. Wainwight, 477 U S. 168, 184,
n. 15, 106 s. Ct. 2464, 91 L. Ed. 2d 144 (1986). Here, the
prosecutor did note during voir dire that the ultimte decision
regarding Petitioner's sentence would be in the hands of the judge.
The prosecutor's statements, however, went further, and did not
create the msleading inpression condemmed in Caldwell and Mann. He

pointed out, during voir dire, and again in his penalty phase

closing argunment, as the Florida Suprenme Court established in
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Tedder, that the the judge was supposed to give the jury's
recommendation "great weight." (T. 1870, 6387). He also adnonished
the jurors as to the gravity of their duty. (T. 6388). Further, the

solemity of the jurors' responsibility was enphasized by the

court:
[I]t IS now your duty to advise the court as to what
puni shnent should be inmposed upon the Defendant . . . it is
your duty to follow the law which wll now be given you

by the Court and render to the Court an advisory sentence
based upon your determination as to whether sufficient
aggravating circunstances exist to justify the inposition
of the death penalty and whether sufficient mtigating
ci rcunst ances exist to outweigh any aggravating
circumstances found to exist.

Your advisory sentence should be based upon the
evidence that you have heard while trying the guilt or
i nnocence of the defendant and evidence that has been
presented to you in these proceedings.

The sentence that you recomend to the Court must be
based upon the facts as you find them from the evidence
and the law. You shoul d weigh the aggravating against the
mtigating circunstances, and your advisory sentence mnust
be based on these considerations :

The fact that the determ nation of whether or not a
majority of you recomend a sentence of death or a
sentence of life inprisonment in this case can be reached
by a single ballot should not influence you to act
hastily or without due regard to the gravity of these
proceedi ngs. Before you ballot you should carefully
wei gh, sift and consider the evidence, and all of it,
realizing that a human life is at stake, and bring to
bear your best judgnent

(T. 6531, 6535-36). As such, the coments of the prosecutor and
judge did not serve to dimnish the jury's sense of responsibity,

but enphasi zed the gravity of their responsibilities. No error

occurred.
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THE TRIAL COURT PROPERLY IxNg:I'RUCTED THE JURY AS TO THE

EFFECT OF A LIFE SENTENCE.

Defendant alleges that the trial court erred in refusing to
instruct the jury "on the meaning of a life sentence.” (B. 92) .
This claimis wthout merit. The record reflects that what
Def endant sought was not a proper instruction that Defendant was
subject to life without possibility of parole for 25 vyears,%® but
rather an instruction that would have charged the jury to presune
that a life sentence neant Defendant would never be released. (T.
6355). Such is a clear mstatement of the |aw under which Defendant
was sentenced, and was properly denied. Simmons v. South Carolina,

us. _ ,114 S C. 2187, 129 L. Ed. 2d 133 (1994), does not
conpel 1 a contrary result. Simmons only requires that a defendant
be allowed to informthe jury, either- through counsel or the court
of ineligiblity for parole under state law, where future
dangerousness is an issue.

First, future dangerousness is not an aggravating circunstance
in Florida. Second, even if it were, the only accurate statenent
that could be given under the law at the time of Defendant's

offense and trial was that life nmeant at |east 25 years w thout

possibility of parole. Anything beyond that would be specul ative,

58 The standard instruction to that regard was given, at
both the beginning and end of the proceedings. (T. 5999, 6536).
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and not a proper instruction.

In any event, the court acceeded in Defendant's request to
admt into evidence Defendant's 1991 25-year habitual violent
felony offender sentence. (T. 6014). Counsel then argued during
cl osing that Defendant would be subject to a 25-year mninmm
mandatory, that he could be consecutively sentenced, that he would
serve the 1991 sentence before he even started his sentence in this
case, and that each of the nine offenses in this case could also be
consecutively sentenced, and that as a result he would probably
never be released. (T. 6460-62). Defendant was given all to which
he was entitled in this regard. Turner v. Dugger, 614 So. 24 1075,
1080 (Fla. 1992) (such argunent proper, jury instruction not
required) ., The jury was in no way nmslead as to Defendant's
potential sentences. As such, Simmons, to the extent it is deened
to apply here, was also satisfied

XVI.
FLORDA'S DEATH PENALTY PROVISIONS ARE  CONSTI TUTI ONAL.

Defendant's final contention is that the death penalty statute
I's unconstitutional for failure to require a unaninous verdict, and
for failure to provide the jury with adequate guidance in "the
finding of sentencing circunstances.” (B. 93). As Defendant notes
such contentions have been previously rejected. Dixon v. State, 283

so. 2d 1 (Fla. 1973); Proffitt v. Florida, 428 US. 242, 96 S. C.
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2960, 49 L. Ed. 2d 913 (1976); Arango v. State, 411 So. 2d 172, 174
(Fla.), cert. denied, 457 U S. 1140, 102 S. C. 2973, 73 L. Ed. 2d
1360 (1982), rev'd on other grounds, 467 So. 2d 692 (Fla. 1985);
Stewart v. State, 549 So. 2d 171, 174 (Fla. 1989); Robi nson v.
State, 574 « 2d 108, 113, n. 6 (Fla. 1991); MWalton v. Arizona,

497 U.S. 639, 649-651, 110 S. C. 3047, 111 L. Ed. 2d 511 (1¢90).
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CONCLUSI ON
For the foregoing reasons, the judgnment and sentence of the
trial court should be affirned.
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ROBERT A. BUTTERWORTH
Attorney GCeneral

e e, Florida
o 7

RANDALL SUTTON -

Assistant Attorney GCeneral
Florida Bar Nunber 0766070
Ofice of the Attorney General
401 N.W 2nd Avenue, Suite N921
Mani, Florida 33128

TEL: (305) 377-5441

FAX:  (305) 377-5655

CERTI FI CATE OF SERVI CE
| hereby certify that a true and correct copy of the foregoing
BRI EF OF APPELLEE was furnished by US. mil to, BENJAM N WAXMAN,

2250 Sout hwest Third Avenue, Fourth Floor, Mam, Florida 33129,

this 19th day of July, 1996. ,.Ecg;

RANDALL SUTTON

Assistant Attorney General




