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PREFACE 

Petitioner adopts Respondent's nomenclature for consistency of 

argument. 

"Work" gain-time refers to Florida Statutes sections 944.29 

(1973) and 944.275 (1978). 

"Incentive" gain-time refers to Florida Statutes section 

944.275 (1983). 

Petitioner's Initial Brief will be referred to as "IB" fallowed 

by the page number where the reference may be fouhd. 

Respondent's Supplemental Brief will be referred to as "SB" 

followed by the page number where the reference may be found. 

Administrative gain-time under section 944.276, Florida 

Statutes (1987) will be referred to as "administrative credits" in 

this Brief to avoid confusion with basic and incentive gain-time. 

1 



ARGUMENT 

The most important of Respondent s many concessions is that 'I [ 3 

Petitioner possesses a protected liberty interest in retaining 

gaintime awarded him . . . . 'I (SB at 2 3 ) .  Respondent's summary 

revocation of Petitioner's 5 3 3  days of earned work gain-time and 

substitution of 486 days work gain-time clearly violates that 

protected liberty interest in the substantive due process right of 

the time earned and the procedural manner of revocation. Art, I, 

S 9, Fla. Const.; U . S .  Const. amend. XIV, S 2. Nor has Petitioner 

simply lost a net 47 days already earned. 

Respondent admits that when Petitioner attempts to re-earn his 

incentive gain-time "other factors may preclude . . . earning the 
maximum potential gaintkme available, such as transfers, lack of job 

assignment, incapacity, etc. . . . . 'I (SB at 2 6 ) .  Simply put, 

Petitioner loses his vested right in 5 3 3  days work gain-time already 

earned; Petitioner gets a speculative chance, not a guarantee, to 

re-earn the same amount of time once more. Petitioner also loses 

the ability to earn work gain-time at the higher "Waldrup" rate 

under current conditions. The practical difficulty of earning 

incentive gain-time a second time because of prison vagaries, such 

as mandatory transfers between institutions, (SB at 26), is 

magnified by new legal restrictions on incentive gain-time. Compare 

Vol. 20, No. 8 ,  Fla. Admin. Weekly 1099-1105 (February 25, 1994) 

(rule changes) with Fla. Admin. Code Rule 33-11.065 (1993) (former 

rule). Respondent urges a return to status quo ante to 1983 while 

changing the rules which make that impossible. 
< 
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Respondent admits the Legislature did not prescribe how to 

implement the cancellation of administrative and provisional 

credits. (SB at 14). Respondent found only two choices. (SB at 

12). A third alternative is plain: credit inmates with actual 

gain-time earned through implementation of section 944.278. 

Petitioner should then complete the sentence in service. The re- 

service of the 1975 sentence is an unreal issue because Petitioner 

served that sentence through to completion.' 
\ 

Bill of Attainder 

Respondent concedes that the retroactive cancellation of 

administrative and provisional credits in Florida Statute section 

944.278 targets identifiable individuals and was imposed without 

judicial trial. (SB at 30). 

Respondent disputes whether lengthened prison incarceration is 

punishment. (SB at 31-32). The United States Supreme Court 

interprets the concept of punishment under the Bill of Attainder 

clause broadly. See United States v. Brown, 381 U.S. 437, 447, 85 

S. Ct. 1707, 14 L. Ed. 2d 484 (1965); Laurence H. Tribe, American 

Constitutional Law s.10-4, at 642, n.9 (2nd ed. 1988). Imprisonment 

is a historical. category of punishment as a "bill of pa ins  and 

penalty." Nixon v. Administrator of Gen. Servs., 433 U.S. 425, 474, 

97 S. Ct. 2777, 53 L. Ed. 2d 867 (1977). The proscription against 

bills of pain and penalty has been long incorporated into the 

1 Petitioner will address Respondent's authorityto combine 

the 1975 and 1979 sentences together in Petitioner's Supplemental 

Brief ordered by this Court on January 19, 1995. 
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prohibition against Bills of Attainder. 

71 U.S. (4 Wall.) 277, 323 (1866). 

E.Q., Cum'inss v. Missouri, 

The legislative history of Florida Statutes section 944.278 

also shows a motivational intent to punish by lengthening the actual 

term of incarceration. The preamble to The Safe Streets Initiative 

of 1994 states the law "is designed to emphasize incarceration in 

the state prison system" of certain persons. Ch. 93-406, S 1, Fla. 

Laws. The analysis of Senate Bill 2 6  targets inmates to serve 

between 75% to 70% of their sentence with changes to gain-time. 

Final Bill Analysis & Economic Impact Statement f o r  SB 26-B at 17 

(June 18, 1993) (located in Florida State Archives, Series 19, 

Carton 2 3 8 9 ) .  \ 

Respondent, of course, recasts the 1993 Legislature's motive as 

providing for public safety. (SB at 31). This proffered tactic 

around the Bill of Attainder was expressly rejected by the United 

States Supreme Court: 

It would be archaic to limit the definition of 
'punishment' to 'retribution.' Punishment serves several 
purposes: retributive, rehabilitative, deterrent--and 
preventive. One of the  reasons s o c i e t y  imprisons those 
convicted o f  crimes is to keep them from i n f l i c t i n g  f u t u r e  
harm, b u t  t h a t  does not make imprisonment any t h e  l e s s  
punishment. 

United States v. Brown, 3 8 1  U.S. 437, 458, 85 S. Ct. 1707, 1 4  L. Ed. 

2d 484 (1965) (italized emphasis added). 

The public demands for longer terms of actual incarceration m a y  

not be satisfied retroactively. The Bill of Attainder clause 

anticipates and pre-empts such pressure: 'I [A] major concern that 

prompted the bill of attainder prohibition: the fear that the 
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legislature, in seeking to pander to an inflamed popular 

constituency, will find it expedient openly to assume the mantle of 

judge--or, worse still, lynch mob." Nixon v. Administrator of Gen. 

Servs., 433 U.S. 425, 480, 97 S. Ct. 2777, 53 L. Ed. 2d 867 (1977); 

see also, Peters v. Brown, 55 So. 2d 334, 335 (Flal 1951) (en banc) 

(discussing history of Bill of Attainder). 

The Florida separation of powers also mandates this result: 

"Were the power the judging joined with the legislative, the life 

and liberty of the subject would be exposed to arbitrary control, 

for the judge would then be the legislator. 'I The Federalist No. 47, 

at 326 (Jacob E. Cooke ed., 1961) (James Madison quoting 

Montesquieu). See also, United States v. Brown, 381 U.S. 437, 442- 

446, 85 S. Ct. 1707, 14 L. Ed. 2d 484 (1965) (proscription against 

Bill of Attainder protects separation of power). 

Ex Post F a c t o  Law. 

Respondent disingenuously claims prison overcrowding credits 

have been superseded by building prisons. (SB at 31). Prison 

overcrowding credits remain very much a part of Florida's prison 

system through section 947.146, Florida Statutes (1993). P r i s o n  

overcrowding credits only disappeared from Respondent's viewpoint 

when it lost this power to the Parole Commission through the Safe 

Streets Initiative of 1994. Compare $ 944.278, Fla. Stat. (1993) 

(removing DOC authority to grant provisional credits) with 

$ 947.146, Fla. Stat. (1993) (creating new law that overcrowding 

credits are awarded by Parole Commission through control release); 

see also, Final Bill Analysis & Economic Impact Statement for SB 26-  



- B at 18-21 (June 1 8 ,  1993) (discussing changes to early release 

mechanisms). Petitioner should not be penalized by the retroactive 

forfeiture of early release credits because the Florida Legislature 

changed the agency awarding early release credits for prison 

overcrowding. 

Respondent asserts the administrative and provisional credits 

were procedural laws and their retroactive cancellation therefore 

does not violate State and federal prohibitions against ex post 

f a c t o  laws. (SB at 6). Respondent's standpat position is similar 

to that urged by the State and accepted by this Court in Miller v. 

Florida regarding Florida's retroactive application of sentencing 

guidelines. The United States Supreme Court reversed that judgment 

in an unanimous opinion and held the change in law was substantive 

because the new law "simply inserts a larger number into the same 

equation." Miller v. Florida, 482 U.S. 4 2 3 ,  4 3 3 ,  107 S. Ct. 2446, 

96 L. Ed. 2d 351 (1987). Cancellation of Petitioner's earned 

administrative and provisional credits inserts the larger number of 

2,118 days, roughly six (6) years, into the equation of how long 

Petitioner is incarcerated behind walls and razor wire. (Joint 

Appendix at 4). Like Florida's unconstitutional changes to basic 

gain-time in Weaver v. Graham, incentive gain-time in Raske v. 

Martinez and the sentencing guidelines in Miller v. Florida, section 

944.278, Florida Statutes, has substantive impact on Petitioner's 

length of incarceration, and therefore, is a proscribed ex p o s t  

f a c t o  law. 
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Respondent's reliance on the discretionary nature of granting 

credits is not legally significant under an ex post f a c t o  analysis. 

(SB at 2 7 ) .  The federal Ninth Circuit rejected a similar argument: 

"[I]t is sufficient for ex post facto purposes if a statute 

significantly reduces an inmate's early release opportunities, 

regardless if such opportunities are contingent on the exercise of 

official discretion." Flemminq v. Oreqon Bd. of Parole, 998 F . 2 d  

721, 724 (9th Cir. 1993) (citing Weaver v. Graham). 

Respondent entirely fails to address the conflict between the 

federal Tenth Circuit Court of Appeals decision in Arnold v .  Cody 

and i t s  position. The Arnold case is decisive precedent in this 

case. In 1984 the State of Oklahoma passed the Oklahoma Prison 

Overcrowding Emergency Powers Act providing emergency credits to 

inmates when prison population exceeded 95% of capacity. Okla. 

Stat. Ann. tit. 57, BS 572-574 (West 1 9 9 1 ) .  In 1989 the Oklahoma 

Legislature amended the law to excluding inmates who were denied 

parole from receiving credits. 1989 Okla. Sess. Law 306 § 4 

(attached as Appendix A to this Brief). The Tenth Circuit held the 

law violated the Ex Post Facto prohibition: "The purpose of the 

emergency credits statute is to permit earlier release to alleviate 

prison overcrowding. An emergency situation due to overcrowding as 

described in the statute cannot justify postponing a prisoner's 

release, which is the result caused by the amended statute in this 

case." Arnold v. Cody, 951 F.2d 280, 283 (10th Cir. 1991). 
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This Court should follow the federal precedent in Arnold v. 

Cady, or alternatively, expressly recognize conflict with that 

decision. 

Respectfully submitted, 

‘ A  

~~~~~~ 

R *  MITCHELL PRUGH, 
Florida Bar No. 93g980 
Middleton, Prugh & Edmonds, P.A. 
Route 3, Box 3050 
Melrose, Florida 32666 

Appointed Attorney for Petitioner 
( 9 0 4 )  475-1357 
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CERTIFICATE OF SERVICE 

I CERTIFY that a true and correct copy of Petitioner's Initial 

Brief was s e n t  t o  SUSAN A. MAHER, ESQ., Deputy General Counsel, 

Department of C o r r e c t i o n s ,  2601 Blair Stone Road, Tallahassee, 

Florida, 32399-2500 t h i s  2 3 r d  day of J a n u a r y ,  1995.  

R. ~~~~~ MITCHELL PRUGH, 
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APPENDIX A 



F'IRST KECCIAR SESSION-i989 Ch. 306 

!. publishing said notice once each tl*eek for three (3) consscutive weeks in 
a newspaper in said county- ~ .-liln+L;ca -~+Fw&x. -1 and 

2. publishing said notice once each week for three (31 cpnsecurive \veeks in 
a newspaper at tke last locatlon w$ere the absentee was l a x  heard from; and 

;(. mailing copies of s w h  notice to the last-known address of the absentee 
and to all known relatives of said absent person. and all other persons 

+ a at interested in the estate, known to the petitioner, 
their last-known place of residewe. and deposited in th? p s t  office with the 
postage thereon prepaid by the Fftitioner. at  least twenty (200) days prior to 
the date of said hehring. 

B. Troof G f  publication and of 
ma?ing the notices must be mide at the hearing. 
SECTIOS 3. AMESDXTORY 58 0.5. 138i. Section 946. is amended to 

read as :'c;llows: 
Secticii 9-16. €&wag- :-I. At  the hearina. the court shall determine wheth- 

er the absentee is a DerSon who i.r 

--- 

The notice must  be issued by the court. 

B. If  t!ie court is not satisfied t!!at a di:ifzent search or 
m a m e a b s e n t e e , t h e c o u r t I n a _ v  order the petitioner to 
search or in u E n E o  report the results. The court may d e r  the search 
-&-r or in u i n  to ma e in any manner that the court determines to be adwable. 

C. The ccxs cf 7- a search ordered S_v the court pursuant to subsection B of 
this section shall w Faid by the estate of the absentee. 

D. If. G o n  said hearing, it appears to the court. upon the evidence offered 
anTof witnesses sworn and examined, that said person for rhe estate of whom 
letters testamcntsr?; or of administmion is asked. has tee11 continLously 
absent and ucaccoonted for for a period of more than seven (7) Fears prior to 
the date of :he filinK of said petition, and if it shall further appear u p n  said 
hearing that the person for wham lerters testamentaq or oi adminismtion k 
being asked is qualified, as now provided by law. to ac: as such, said i!ourt 
shall make a.ad enter a decree declaring such person to be !egaIly dead. and 
have the full power and authority to issue lett2s testamentaq- or of adminis- 
wition to said person. or any other fit and proper person. and. that thereafter 
ail further proceedings upon the estate of said absent person shail be had as 
provided by law. and. with the same force and effect a s  if the d e a ~  of said 
absent person hzd been definitelv proven. 

SECTIOS 4.: This act shall become effective S o w m b e r  1. 1989. 
Approved May 25. l9S9. 

PRISOSS AXD 
i C E F O ~ ~ t I ~ T O R I E ~ ~ E R C R O ~ ~ ~ I S ~ E ~ ~ € ~ G E S C ~  

TIJIE CREDIT-ASSZSSSIEST PROCEDURES 

CHAPTER 306 

A S  ACT RF.L.4TISC TO PRISOSS ASD REFORMATORIES A-MEXDISG SEC- 
TIOS R. CHAPTER 310. 0.S.L 1988 (37 US. SUi'P. 1988. SECTIOS 365). 
WHICH RELATES TO THE PREPAROLE COSDITIOSAL SrPERVISIOS 

1. 58 O.S.Supp.lSF9. 9 943 Xote. 

Additions in text a n  indiutad k underline: Lkbiont by 1033 



Ch. 306 LAWS FORTYSECOND LEGISLATURES 

PROGRAM: AMEN1)INC SECTIONS 5 AND 6. C I i A l T E R  97. O.S.1,. 19dJ (57 
O.S. SUPP. 19HH. SECTIONS 574 AND 5751, N'HICII KKLATE TO TIIK O K I A -  
W I M A  PRISON OVEKCROWDINC EMERGENCY POWERS ACT; MODIFY- 
ING CERTAIN ELlCIBII,ITY REQUIREMENTS: CLARIFYING PROCEDtYRE 
FOR GRANTING EMERGENCY TIME CREDITS: LIMITING MAXIMUM 
DAYS OF CREDIT: PROHIBITING DECLARATION OF EMERGENCY PRIOR 
M RESCISSION OF EXISTING EMERGENCY: PROVIDING PROCEDURE 
FOR CEmAIK ASSESSMENTS: DENYING CERTAIN INMATES EMERCEK- 
CY TIME CREDITS: REQUIRING CONCURRENCE OF A MktORITY OF THE 
PARDON AND PAROLE BOAKI) REFORE CERTAIN PERSONS SHALL HE 
ELIGIBLE FOR PAROLE CONSIDERATION: REQUIRING CERTAIN INFOR- 
MATION IN BOARD MEETING MINUTES; AUTHORIZING PAROLE CON- 
SIDERATION OF CERTAIN INMATES: PROVI1)lNC FOR CODIFICATION: 
PROVIDING AN OPERATIVE DATE: AND DECLARING AN EMERGENCY. 

BE IT ENACTED BY THE PEOPLE OF THE STATE OF OKLAHOMA: 
SECTION 1. AMENDATORY Section 8, Chapter 310, O.S.L. 1988 (57 

0,s. Supp. 1988, Section 365), is amended to read as follows: 
Section 365. A. Whenever the population of the prison system is certified 

by the State Board of Corrections as exceeding ninety-five percent (957.) of its  
capacity, as defined in Section 571 of Title 57 of the Oklahoma Statutes, the 
Department of Corrections and the Pardon and Parole Board shall implement 
a Preparole Conditional Supervision Program until such time as the population 
is reduced to ninety-two and one-half percent (92'hF) of capacity, for persons 
in the custody of the Department of Corrections who meet the following 
guidelines: 

1, Only inmates who are otherwise eligible for parole, pursuant to Sections 
332.7 and 332.8 of Title 57 of the Oklahoma Statutes, shall be eligible to 
participate in this program; and 

2. An inmate shall serve at  least fifteen percent (155) of his sentence of 
incarceration and be within one (1) year of his regularly scheduled parole 
consideration date or be within one (1) year of his projected release date, prior 
to being eligible for this program. 

B. Upon an inmate becoming eligible for this program it shall be the duty 
of the Pardon and Parole Board, with or without application beinR made, to 
cause an examination to be made of the criminal record of the inmate and to 
make inquiry into the conduct and the record of said inmate during his 
confinement in the custody of the Department of Corrections. 
C. Upon favorable recommendation by the Pardon and Parole Board, 

notification shall be made to the Department of Corrections that said inmate 
has been recommended to be placed in this program. 

D. Prior to the placement of an inmate on Preparole Conditional Supervi- 
sion, the Department shall provide written notification to the sheriff and 
district attorney of the county in which any person on Preparole Conditional 
Supervision is to be placed and to the chief law enforcement officer of any 
incorporated city or town in which said person is to be placed of the placement 
of the person on Preparole Conditional Supervision within the county or 
incorporated city or town. 

E. Should an inmate violate any rule or condition during the period of 
community supervision, the inmate shall be subject to disciplinary proceedings 
a established by the Department of Corrections. 

F. Any inmate who esrapes from this program shall be subject to the 
provisions of Section 443 of Title 21 of the Oklahoma Statutes. 
SECTION 2. AMENDATORY Section 5,  Chapter 97, O.S.L. 1984 (57 O.S. 

Supp. 1988, Section 574), is amended to read as follows: 
1034 Addltlonr In tad an lndlcald by undrrlim: drlrtionr by I(rlksuct. 



FIRST REGULAR SESSION-I989 Ch. 306 

Section 574, I f  the actions by the Governor to declare ii state of emerKency 
and the subsequent actions by the Director of the Department of Corrections 
to grant emergency time credit to the persons specified in Section 4 573 of this 
wt title do not reduce the population of the prison system to ninety-five 
percent (9574 or less of the capacity within sixty (GO) days of the date of the 
declaration of the emergency, at  the end of the sixty-dav period the Director 
shall grant an additional sixty (60) days of emergency time credit to all 
persons specified in Section 4 573 of this a& title on that date, with such credit 
to be applied as designated inxection 4 5 7 3 x t h i s  a& title. If at  the end of 
the second sixtyday period, the populationof the prison system still exceeds 
ninety-five percent (95%) of the capacity, the Director shall grant an additional 
sixty (60) days of emergency time credit to all persons specified in Section 573 
of this title, Thereafter, while the state of emerp;ency exists, a t  the end of 
each sixty (60) days that the population exceeds ninety-five percent (95%) of 
capacity, the Director shall grant an additional sixty (60) days of emergency 
time credits to all persons specified in Section 573 of this title; provided, no 

rson ehKible for emergency time credit shall receive more than three 
Endred sixty (360) days of emergency time credit during a year. 

SECTION 3. AMENDATORY Section 6, Chapter 97, O.S.L. 1984 (57 O.S. 
Supp, 1988, Section 575), is amended to read as follows: 

Section 575. If a t  any time during the state of emergency the population uf 
the prison system is reduced to ninety-five percent (957.) or less of the 
capacity, the Department of Corrections shall certify that fact to the Governor 
and request the Governor to rescind the state of emergency. 

If the Governor finds that within fifteen (15) calendar days of the Depart- 
ment's request that the emergency no longer exists, he shall declare the 
prison overcrowding state of emergency ended within that fifteenday period. 

If a state of emergency has been declared by the Governor, pursuant to 
Section 572 of this title, the Governor shall not declare another state of 
emergency until the existing state of emergency has been rescinded pursuant 
to this section. Thereafter, if the prison population exceeds ninety-five 

rcent (95%) of capacity, a subsequent state of emergency shall be declared if 

SECTION 4. NEW LAW A new section of law to be codified in the 
Oklahoma Statutes as Section 574.1 of Title S7, unless there is created a 
duplication in numbering, reads as follows: 

The Pardon and Parole Board, with or without application being made, shall 
begin assessing the conduct and record of an inmate during confinement, who 
qualifies for emergency time credits, as follows: 

1. If the inmate has been sentenced to a maximum term of confinement of 
five (5 )  years or more, within fifteen (15) months of his projected release date; 

2. If the inmate has been sentenced to a maximum term of confinement of 
three (3) years or more, but less than five ( 5 )  years, within twelve (12) months 
3f his projected release date; and 

3. If the inmate has been sentenced to a maximum term of confinement of 
one (1) year or more, but less than three (3) years, within nine (9) months of 
his projected release date. 
The Board shall determine whether or not the inmate shall qualify for either 
parole or the Preparole Conditional Supervision Program. The assessment 
and determination by the Board shall be completed within three (3) months. 
Any inmate who, upon consideration by the Board, is not recommended for 
either parole or the Preparole Conditional Supervision Program, or who 
refuses consideration for either parole or the Prepnrolc Conditionnl Supervi- 

Addltlont In trxt an lndiertrd by undrrllnr; drlrtloni by a t d t m b  1035 
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Ch. 306 LAWS FORTYSECOND LEGISLATURE 

sion Program, shall not be eligible for further emergency time credits provid- 
ed for in the Oklahoma Prison Overcrowding Emergency Powers Act. 

SECTION 5. NEW LAW A new section of law to be codified in the 
Oklahoma Statutes as Section 332.17 of Title 57, unless there is created a 
duplicration in numbering, reads 8s follows: 

No person who is appearing out of the normal processing pmedure  shall be 
eligible €or consideration for parole without the concurrence of at least three 
(3) members of the Pardon and Parole Board. The vote on whether or not to 
consider such person for parole and the names of the concurring Board 
members shall be set forth in the written minutes of the Board meeting at 
which the issue is considered. 

SECTION 6. NEW LAW A new section of law to be cdified in the 
Oklahoma Statutes as Section 332.18 of Title 57, unless there is created a 
duplication in numbering, reads as follows: 

The Director of the Department of Corrections shall have the authority to 
request of the Chief Administrative Officer of the Pardon and Parole Board 
that an inmate be placed on the Pardon and Pmle  Board docket for a medical 
reason, out of the normal processing procedures, if documentation of the 
medical condition is certified by the medical director of the Department of 
Corrections. The Pardon and Parole Board shall have the authority to bring 
any such inmate before the Board at any time. 

SECTION 7.' Sections 2 and 3 of this act shall become operative July 1, 
1989. 
SECTION 8. It being immediately necessary for the preservation of the 

public peace. health and safety, an emergency is hereby declared to exist. by 
reason whereof this act shall take effect and lx in full force from and after i ts  
passage and approval. 

Approved May 25,1989. 

STATE GOVERNMENT-HOUSING FOR THE HOMELESS AND 
MENTALLY ILL PERSONS 

CHAITER 307 

H.B.No. 1566 

AN ACT RELATXNC TO STATE GOVERhWL\T DEFISISC TERVS ALTHORIZ- 
IXG CERTAIN -ATE AGENCIES TO COOPERATE WITH THE FEDERAL 
CoYEFtNMENT IN PROVIDL?G HOUSING AND HOUSISG ASSISTkXCE To 
CEXTAIN PERSONS AUTHORIZTrc'G CEmAIN RESOIiRCES TO BE .MADE 
AVAILABLE; PROVIDING FOR THE ADMINISTRATION AND PURPOSE OF 
CERTAIN FUNIS; AUTHORIZING TIIE LEASIX OF CERTAIS PROPEKIT: 
AUTHORIZING THE SOLICITATION OF CERTAIS FXiDS A!!D GRAhTS: 
REQUIRING CERTAIN REPORTS; PROVIDING FOR CODIFICATIOS: ASD 
DECLARING AN EMERGENCY. 

BE IT ENACTED BY THE PEOPLE OF THE STATE OF OKLAHOMA: 

1. 57 O.S.Supp.1989. f 365 Note. 

1036 in ~*xt M i n d ~  by a i r # ;  by 


