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STATEMENT .-. THE C A S E A U D F A C B  

All of the mtitioners involved in this case received so 

called ‘Iback-end split sentences11, that is a period of probation 

followed by a period of incarceration in the department of 

corrections. The incarceration would be eliminated if the 

probation was successfully completed. 

by the Honorable Johh Dean Moxley of the Brevard County Circuit 

Court 

All sentences were imposed 

The State moved to consolidate the cases for appeal, and 

this motion was granted by the Fifth District Court. 

District Court reversed t h e  sentences, holding that such 

sentences are illeual because they do not conform to the 

sentences this Court enunciated in Poare v. State, 531 S o .  2d 161 

fFla. 1988), because the sentences were uuideline departures 

without written reasons: and because t he  sentences were 

interrupted sentences. The 5th. DCA noted that t h e  uuestion 

whether such sentences are guideline departures had been 

certified to this Court in State v. Carder, 625 So.2d 966 (Fla. 

5th.DCA 1993). 

discretionary jurisdiction. 

The Fifth 

Petitioners filed a notice to invoke this Court‘s 



SUMMARY OF THE ARGUMENq 

This Court has jurisdiction in this appeal because the 

District Court of Appeal relied on a case over which this Court 

has already accepted jurisdiction. 

2 



I 

THIS COURT MAY TAKE JURISDICTION 
OVER THIS APPEAL BASED ON JOLLIE V. 
STATE, 405 SO.ZD 418 (FLA. 1981). 

The Fifth District Court of Appeal in deciding this caseI 

expressly relied on State v.  Carder, 625 So.2d 966 (Fla. 5th.DCA 

1993). 

Florida Supreme Court case #82-668. 

decision cites a case which is pendilig review in this Court as 

controllinq authority, this Court has jurisdiction, Jollie v.. 

State, 405 So.2d 418 (Fla. 1981). 

This Court has already accepted jurisdiction in Carder, 

When a District Court 

This Court should thus take 

jurisdiction over this appeal. 
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I '  

CONCLUSION 

BASED UPON the argument and authorities expressed herein, 

Petitioners respectfully request that this Honorable Court accept 

jurisdiction in this cause. 

Respectfully submitted, 

JAMES B. GIBSON 
PUBLIC DEFENDER 
SEVENTH JUDICIAL CIRCUIT 

W A  
KENNETH WITTS 
ASSISTANT PUBLIC DEFENDER 
Florida B a r  No. 0473944 
112 Orange Avenue, Suite A 
Daytona Beach, Florida 32114 
Phone: 904/252-3367 

COUNSEL FOR PETITIONERS/ 
APPELLANTS 
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I HEREBY CERTIFY that a true and correct copy of the 

foregoing has been served upon the Honorable Robert E. 

Butterworth, Attorney General, 444 Seabreeze Boulevard, Fifth 

Floor, Daytona Beach, Florida 32118, in his basket at the Fifth 

District Court of Appeal; and mailed to Daryl Shawn Guilford, 

1920 #80 Woodhaven Circle, Rockledge, Florida 32955; and John 

Howard, Inmate No. 705302, Madison Correctional Institute, 

Post Office Box 692, Madison, Florida 32340-0692, on this 18th 

day of April, 1994. 
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IN THE SUPREME COURT OF FLORIDA 

DARYL SHAWN GUILFORD, 1 
et al., 1 

) 

1 
Petitioners/Appellants, ) 

vs . ) S.CT. CASE NO. 

STATE OF FLORIDA, 

Respondent. 

1 

1 

) DCA CASE NOS. 92-1389, 92-2045, 
) 92-2240, and 92-2796 

A P P E N D I X  



I N  THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 
FIFTH DISTRICT JANUARY TERM 1994 

STATE OF F L O R I D A ,  

Appell a n t  , 
v.  

DARRYL SHAWN GUILFORD, e t  a1 , 
Appel 1 ees . 

1 
.~ 

Opinion f i l e d  March 11, 1994 b'/ 

Appeal from the Circuit Court 
for  Brevard County, 
John Dean Moxley, Judge. 

Robert A. Butterworth, Attorney General 
Tall ahassee and Robin Compton Jones , 
Assistant Attorney General , Daytona 
Beach, f o r  Appellant. 0 
James 6. Gibson, Public Defender 
and Kenneth W i  t t s  , Assistant Pub1 i c  
Defender, Daytona Beach, for  Appellees 
Darryl Shawn Guilford and Gregory Mark 
Raub. Susan A ,  Fagan, Assistant Public 
Defender, Daytona Beach , for  Appellee 
Steven M. Armstrong. 

NOT FINAL UNTIL THE TIME EXPIRES 
TO FILE REHEARING MOTION, AND, 
IF FILED, DISPOSED OF. 

Case No. 924389 ,  92-2045 
92-2240 , 92-2796 

R E C E I V E D  

PUBLIC DEFENDER'S OFFICE 
7th CIR. APP. DIV. 

THOMPSON, J .  

The S t a t e  o f  Florida, appellant,  appeals the sentences imposed against 

appellees Darryl Shawn Guilford, Gregory Mark Raub,  John Howard and Steven M .  

Armstrong. All of these sentences have been designated as "back-end s p l i t  

sentences." The State argues that  back-end s p l i t  sentences are i l legal  and  

t h a t  they consti tute a downward departure from the sentencing guidelines 

without contemporaneously f i l ed  written reasons, We agree and affirm the  

convictions, b u t  reverse and remand for  resentencing. 0 



This appellate case involves severa 

for  appeal.' Darryl Shawn Guilford was 
r. 

1796-CFA w 

charged to  

scoresheet 

cases tha t  have been consolidated 

or iginal ly  charged in case no. 92- 

t h  r0bbery.l On 14 May 1992, Guilford entered a p l e a  o f  guil ty  as 

the offense of robbery and waived any objections t o  the guidelines 

Although the guideline scoresheet placed him in the recommended 

range o f  four and one-half t o  f i v e  and one-half years in the Department o f  

Corrections (DOC) ,  he was sentenced t o  a "back end s p l i t  sentence" consisting 

of f ive  years probation w i t h  the condition tha t  he serve s i x  months in the 

Brevard County J a i l  followed by f ive  and one-half years i n  DOC. He was told 

by the sentencing judge that  i f  he successfully completed his period o f  

probation, the court would modify or eliminate the DOC sentence. Guilford 

accepted the plea negotiations and began t o  serve his sentence a s  announced by 

the t r i a l  judge. The State timely appeals his sentence as a downward 

departure without written reasons. a 
The next case which i s  part of t h i s  consolidated appeal i s  the case o f  

Gregory Mark Raub. On 6 August 1992, Raub was sentenced for  a violation o f  

probation and community control. Raub had previously entered pleas and been 

placed on probation and community control f o r  case no. 84-1888-CFA, 

trafficking in cocaine and conspiracy t o  t r a f f i c  in ~ o c a i n e ; ~  case no. 90- 

A l l  of these cases are from Brevard county and Circuit Judge John Dean 
Moxley imposed each o f  the sentences. This cour t  has previously dealt  with 
1 

back-end 'sentences. - See State v .  Disbrow, 626 So. 2d 1123 ( F l a .  5 t h  DCA 
1993); State v .  Carder, 625 So. 2d 966 (Fla. 5 t h  DCA 1993).  

§ §  812.13(1) & 812.13(2)(c),  Fla. S t a t .  (1991). 
... 

j Count I ,  3 893.135(1)(b)l, Fla. Stat.; Count 11, § §  893.135(4) & 
893.135(1) ( b ) 2 ,  F l a .  S t a t .  (1991). 
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4 0 4105-CFAf s a l e  o f  cocaine ( two counts) and possession of cocaine (two counts) 

and case no. 90-4114-CFAf sa l e  of cocaine and possession o f  ~ o c a i n e . ~  Raub 

was chared with violation of community control o r  probation in a l l  three o f  

these cases. The Sta te  had previously given not ice  t h a t  he was t o  be 

sentenced as a habitual offender. His violat ion o f  probation and community 

his 'being found in possession o f  over 20 grams o f  control resulted from 

marijuana. 

The t r i a l  judge p aced Raub on f i v e  years habitual offender probation. 

He was to serve f i v e  years probation a t  a r ehab i l i t a t ion  center cal led Tampa 

Crossroads Program. He was a l so  sentenced t o  serve 15 years in the DOC a f t e r  

probation. The t r i a l  j u d g e  informed him t h a t  i f  he successfully completed 

probation, then the  sentence of 15 years in the DOC would be eliminated. The 

Sta te  timely appeals the sentence as a downward departure without writ ten 

reasons. a 
The Sta te  nex t  appeals the sentence imposed on appellee John Howard. 

Howard was charged w i t h  possession o f  cocaine, bat tery upon a law enforcement 

o f f i ce r  and obstructing or opposing an o f f i c e r  without violence. Shortly 

a f t e r  his  a r r e s t  on 18 September 1991, the S t a t e  f i l e d  a not ice  of intention 

t o  seek habitual offender penal t ies .  Howard entered a plea o f  gui l ty  on 15 

November 1991. The plea was accepted and Howard was sentenced t o  f ive  years 

in the DOC on Count I and time served on Counts I 1  and 111. He was remanded 

Counts I and 11,  3 893.13(1) (a) l f  Fla. S t a t .  (1991); Counts I11 and IV, § 

C o u n t  I ,  5 893 .13( l ) ( a ) l ,  Fla. S t a t .  (1991); Count 11 ,  2 893.13(1)(f)  Fla .  

893.13(1) (f)  , Fla .  S t a t .  (1991). 

Sta t .  (1991) , 

C o u n t  I ,  5 893.13(1)( f )  Fla. S ta t .  (1991); C o u n t  11,  §§  784.03, 784.07(1) & 
784.07(2)(b), Fla. S t a t -  (3991);  C o u n t  111, !j 843.02, Fla. S t a t .  (1991).  
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0 t o  the DOC. On 12 May 1992 Howard f i l e d  a motion f o r  post-conviction r e l i e f  

pursuant t o  Florida Rule o f  Criminal Procedure 3.850. As a r e s u l t  o f  his 

motion, a hearing was he ld  on 28 August 1992. A t  t h a t  hearing, Judge Moxley 

vacated the sentence previously imposed and sentenced Howard t o  f i v e  years 

concurrent probation as t o  Counts I and 11. Howard was a l s o  sentenced t o  one 

year probation on Count 111, t o  run concurrently w i t h  Counts I and 11. The 

f i v e  year probationary sentence was t o  run consecutively w i t h  yet another 

sentence, a 12 year sentence t h a t  i s  not before t h i s  court .  The S t a t e  timely 

appeals this sentence as a downward departure without wri t ten reasons. 

. 

The f i n a l  case on this consolidated appeal i s  the  case of  Steven M, 

Armstrong. Armstrong was charged in Brevard County case number 92-12816-CFA 

with grand t h e f t  of a motor ~ e h i c l e . ~  On 16 September 1992, Howard entered a 

plea of gu i l ty  t o  the offense as charged. On 2 November 1992, he was 

adjudicated g u i l t y  and placed on probat ion.  H i s  probation was t o  be followed 

by three years in the  DOC. If  he successfully completed the  term o f  

probation, the judge informed h i m  t h a t  the  DOC term would be eliminated. His 

recommended guideline sentence was th ree  and one-half t o  four and one-half 

years i n  the  DOC. His permitted sentence was two and one-half t o  f i v e  and 

one-half years in the DOC. Special conditions of Armstrong's probation a r e  

t h a t  he serve three months in the Brevard County j a i l  and 21 months on 

probation. The S t a t e  timely appeals t h i s  sentence as  a downward departure 

a 

without w r i t t e n  reasons. 

Each sentence imposed i s  an i l l e g a l  sentence. This  court  has previously 

held t h a t  a l l  sentences must conform t o  the categories  enunciated by the 

§§  812,014(1) & 8 1 2 . 0 1 4 ( 2 ) ( ~ ) 3  Fla .  S t a t .  (1991). 
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0 Florida Supreme Court in Poore v. State ,  531 So. 2d 161 (Fla. 1988). In 

Ferguson v .  S ta te ,  594 So. 2d 864 (Fla. 5th DCA 1 9 9 2 ) ,  disapproved f o  by 

Bradley (L.C.) v .  S ta te ,  19 Fla. L. Weekly 582 (Fla. Mar. 6 ,  1992), t h i s  court 

held that  only the f i v e  sentencing al ternat ives  enumerated by the supreme 

court i n  Poore would be accepted. The sentences imposed i n  each of the above 

cases do not f a l l  within those enumerated sentencing al ternat ives  and are 

therefore i 1 legal. 

Further, the sentences violate Florida Rule o f  Criminal Procedure 

3.701(d) (11). That rule requires that  "any sentence outside the permitted 

guideline range must be accompanied by a written statement delineating the 

reasons for  the departure." The t r i a l  judge entered no written reasons in any 

of the above stated cases, 

A n  additional problem with 

@ interrupted sentences. Florid 

the sentences imposed i s  tha t  they require 

S t  tu tes  do not allow fo r  non-continuous 

periods o f  incarceration and probation. Calhoun v.  Sta te ,  522 So, 2d 509 

( F l a .  1st  DCA 1988). Here each of the defendants, except Armstrong, i s  

required t o  serve time in the county j a i l  followed by a period of probation 

w i t h  the possibil i ty o f  incarceration in the DOC. This sentence i s  a non- 

continuous "interrupted" sentence and ,  thus, invalid. 

For the reasons s ta ted,  a l l  o f  the sentences imposed are i l legal  and 

must be reversed. The question whether the back-end s p l i t  sentences are 

downward departures from guide1 ine sentences has previously been cer t i f ied  to  

the Florida Supreme Court.  See S t a t e  v.  Carder, 625 So. 2 d  a t  966, ( F l a ,  5 t h  

DCA 1993).  This question does n o t  need t o  be cer t i f ied  again. 

AFFIRMED in part;  REVERSED in p a r t .  

SHARP, W . ,  J . ,  concurs. 
GOSHORN, J . ,  concurs specially, w i t h  opinion. 0 
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... 

0 GOSHORN, J . ,  concurring specially. 92-1389 , 92-2045 , 92-2240 , 92-2796 

I agree t h a t  our decision i n  State v. Carder, 625 So. 2d 966 (F la .  5th 

DCA 1993) mandates t h a t  the sentences be reversed. I would certify the same 

question this  court certified i n  Carder, supra. 


