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INTRODUCTION 

While the instant brief was being drafted, this Court's decision in Casa Clara 

Condominium Association. Inc. v. Charley Toppino & Sons, Inc., 620 So.2d 1244 (Fla. 1993) 

reached its first anniversary. Contrary to the complaints voiced by a small minority, the 

issuance of the decision in Casa Clara in June of 1993 will prove to be a victory for and 

beneficial to the overwhelming majority of the citizens in this great State, including both those 

entities engaged in the business of manufacturing and supplying products and to those citizens 

of the state who are members of the consuming public. The decision in Casa Clara brought 

stability to an area of civil law which was then in a state of disarray and confusion because of 

a multitude of conflicting appellate court decisions. Some ten separate amicus curiae participated 

in the case; the result was a succinct, unambiguous and well-reasoned decision and opinion from 

the Court reaffirming Florida's adherence to the rule: (1) that a cause of action in tort against 

a remote manufacturer or supplier of an allegedly defective product is not available to one whose 

use of the product has caused no personal injury or physical damage to "other property"; and 

(2) that the rule applies notwithstanding (a) that the claimant may otherwise have no viable cause 

of action against the remote product supplier unless allowed to recover in tort; or (b) that the 

alleged defect in the product posed a risk of causing personal injury. Notwithstanding the direct 

and unequivocal nature of this Court's decision in Casa Clara, the United States Court of Appeal 

for the Eleventh Circuit recently certified three separate questions to this Court concerning the 

state of the law in Florida regarding the economic loss rule. 

The discretionary review proceeding presently before the Court originated with a decision 

by a federal district court judge reported as Airport Rent-A-Car, Inc. v,  Prevost Car. Inc., 788 

F.Supp. 1203 (S.D. Fla. 1992). By his decision, the federal judge dismissed a product 
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purchaser's attempted tort suit brought against the remote product manufacturer with whom the 

purchaser had no relationship. In support of its tort suit, the purchaser alleged that the products 

were defective when manufactured and placed into the stream of commerce, and that the defect 

ultimately caused fires which essentially destroyed the products. The fires caused no personal 

injury or injury to property other than the products at issue, thus leaving the purchaser with a 

claim seeking the recovery of damages solely for the economic and commercial losses sustained 

by virtue of the products' self-destruction. The federal district court, although deciding the case 

prior to the issuance of the Casa Clara decision, nevertheless properly concluded that the 

purchaser had no viable tort cause of action under the substantive law of Florida and the so- 

called economic loss doctrine. 

The plaintiff purchaser thereafter appealed the dismissal order to the Eleventh Circuit, 

arguing that its claim fell within one of three purported "exceptions" to the economic loss rule: 

(1) the "no alternative remedy" exception;' (2) the "sudden calamity" exception;2 or (3) the 

To support its "no alternative remedy" argument, the plaintiff alleged in its complaint that 
it had no viable contractual or warranty cause of action against the business entity from whom 
it actually purchased the products at issue. Plaintiff argued that the product sales at issue fell 
outside of the Uniform Commercial Code, since the "seller" allegedly was not a "merchant" with 
respect to the products. The record is otherwise silent as to the terms and conditions of the 
contract under which plaintiff purchased the allegedly defective products. One can reasonably 
surmise, however, that the products were purchased by plaintiff "as is" and with no warranties 
at a very favorable price. Absolutely nothing in the record suggests that plaintiff was without 
the power to negotiate for and enter into a purchase contract containing more favorable terms 
allowing for at least some level of protection in the event the products being purchased failed 
to live up to the level of quality expected by plaintiff. 

As to this purported exception, plaintiff alleged in its complaint that the specific defective 
condition claimed to exist in the products at issue, two buses, was of such a nature as to create 
an unreasonable risk of physical harm to users. Plaintiff alleged that the defect in the buses 
could precipitate a "sudden calamity", such as a fire on the bus, which could in turn kill or 

(continued.. .) 

2 
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"independent tort" e~cept ion.~ Airport Rent-A-Car, Inc. v. Prevost Car. Inc., 18 F.3d 1555 

(11th Cir. 1994). Placing primary reliance on the just-released decision in Casa Clara, the 

defendant manufacturer argued that the economic loss doctrine adopted in Florida did not 

recognize the various exceptions which were being advanced by the plaintiff, and therefore the 

trial judge had properly dismissed the case. 

After setting forth the respective arguments presented by the parties and after quoting 

selected portions of various Florida appellate decisions other than Casa Clara, (the most 

important one), the Eleventh Circuit simply stated that it "believe[d] that the issues of Florida 

law raised by the parties in this appeal are appropriate for resolution by the highest court of 

Florida." It therefore certified the following questions to this Court pursuant to Article 5 ,  

section 3(b)(6) of the Florida Constitution: 

(1) WHETHER, UNDER FLORIDA LAW, THE ECONOMIC 
LOSS RULE APPLIES TO NEGLIGENCE CLAIMS FOR THE 
MANUFACTURE OF A DEFECTIVE PRODUCT WHERE THE 
ONLY DAMAGES CLAIMED ARE TO THE PRODUCT 
ITSELF AND WHERE THE PLAINTIFF CLAIMS TO HAVE 
NO ALTERNATIVE THEORY OF RECOVERY. 

2(, , .continued) 
injure the passengers. Plaintiff further alleged that just such a sudden calamitious event came 
to pass; a fire occurred on one of the buses while it was transporting children. Fortunately, 
none of the children were injured in the fire, although some personal property was destroyed. 
Plaintiff has not sought to recover any damages based upon the loss of this "other property." 

In this regard, the plaintiff argued to the Eleventh Circuit that the Florida courts had 
purportedly recognized the existence of a cause of action sounding in tort solely for the recovery 
of economic damages in the isolated situation involving the defendant's commission of an 
"independent tort" which was "separate and apart from any contractual action. 'I Prevost, 18 
F.3d at 1559. Plaintiff argued that it should be permitted to proceed with its suit because it 
alleged the existence of such an "independent tort" based upon the defendant manufacturer's 
claimed breach of an asserted post-sale duty to warn, 

3 
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(2) WHETHER, UNDER FLORIDA LAW, A CAUSE OF 
ACTION OTHERWISE PRECLUDED BY THE ECONOMIC 
LOSS RULE MAY BE MAINTAINED IF THE DAMAGE TO 
THE PRODUCT IS CAUSED BY A SUDDEN CALAMITOUS 
EVENT. 

(3) WHETHER, UNDER FLORIDA LAW, A CAUSE OF 
ACTION MAY EXIST OUTSIDE THE BAR OF THE 
ECONOMIC LOSS RULE WHERE THE PLAINTIFFS ALLEGE 
A DUTY TO WARN WHICH AROSE FROM FACTS WHICH 
CAME TO THE KNOWLEDGE OF THE COMPANY AFTER 
THE MANUFACTURING PROCESS AND AFTER THE 
CONTRACT. 

In this Court, the Petitioner requests that the first question be answered in the negative 

and both the second and third questions be answered in the affirmative. This Court, however, 

cannot answer the certified questions in such a fashion without effectively overruling its prior 

decision in Casa Clara. Although Petitioner will deny it, the truth is that it is asking this Court 

to "break new ground" by recognizing the existence in Florida of a cause of action in tort (based 

on either a negligence theory, a strict products liability theory, or both) for the recovery of 

purely economic damages from a remote supplier or manufacturer of an allegedly defective 

product. 

For this Court to grant the Petitioner's request would require a radical departure from 

theretofore well-settled principles of tort law, would require this Court to overrule numerous 

prior decisions of its own and of the district courts of appeal, and would result in far-reaching 

economic consequences to those businesses involved in manufacturing and supplying products, 

which would ultimately be detrimentally visited upon Florida consumers through unnecessary 

increases in the price of products. We intend to demonstrate that the economic loss rule in the 

products liability arena is supported by the clear weight of decisional authority, and by sound 

4 
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commercial and public policy considerations. Any attempt to restrict the rule's scope through 

the creation of ad hoc exceptions, especially ones carefully considered and already rejected by 

the Court in Casa Clara, should be met with the highest level of scrutiny and subjected to a 

careful consideration and balancing of the interests of all parties concerned. 

The various separate causes of action which presently exist under the decisional and 

statutory law in Florida are more than sufficient to protect the interests of all parties concerned 

with and involved in the manufacture, distribution, retail sale, purchase, and use of products, 

from the ultimate product purchaserhser to the remote product supplier and manufacturer. With 

very few exceptions, the system has proven to operate in a fashion which by and large protects 

the interests of all concerned, To disturb this fair and workable system for no other reason than 

sympathy for the isolated product purchaser who might have unfortunately suffered economic 

losses as a result of entering into a "bargain basement" sales transaction under which it secured 

a lower sales price in exchange for foregoing the normal contractual protection is simply not 

warranted by any substantial public policy considerations. Individuals and businesses in Florida 

occupying the position of the Petitioner have simply never had a cause of action in tort against 

remote product suppliers or manufacturers for the recovery of purely economic losses they may 

have suffered, since for sound public policy reasons the courts in Florida (and, indeed, 

throughout this country) have never imposed a tort-based dutv upon such suppliers or 

manufacturers to Drotect the mere economic interests or exDectations of those who might 

purchase or utilize their Products. 

FACTS REGARDING MASONITE'S 
INTEREST IN THE OUTCOME OF THIS CASE 

Masonite is a foreign corporation primarily engaged in the business of developing, 
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manufacturing, and distributing a wide variety of products utilized in the construction industry, 

Many of those products have been and continue to be used extensively throughout this country, 

including the State of Florida. Masonite’s products reach their final destination as a result of 

a series of successive commercial sales transactions. Masonite first sells its products in bulk to 

wholesale distributors. These distributors in turn enter into independently negotiated wholesale 

sales contracts with local retailers. These local retailers then enter into their own sales contracts 

to supply the materials to residential and commercial developers, to general contractors, and to 

sub-contractors. At each successive level of the distribution system, the parties involved 

contractually allocate their respective risks and responsibilities and determine the sales price 

based thereon. 

Among the many wood-based construction materials manufactured and sold by Masonite 

is a complete line of hardboard siding. Because of its performance characteristics‘ and its price, 

and because of the modern industry trend towards building wood-framed structures in residential 

developments, the utilization of hardboard siding by developers and general contractors in 

Florida expanded dramatically during the residential building boom in the 1980s. 

Many large developments in Florida utilized Masonite’ s hardboard siding in constructing 

homes. One of the developments which utilized Masonite’s hardboard siding products is a 387- 

home residential development in Palm Beach County known as Victoria Woods. As a result of 

serious flaws in the design and construction of the homes themselves and as a result of the 

developer/contractor’s failure to properly install Masonite’s hardboard siding, a substantial 

Satisfactory performance of hardboard siding, like that of all wood and wood-based 
products, is dependent upon its being utilized on a properly designed structure, upon its being 
installed in an appropriate fashion, and upon its being periodically maintained. 
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number of the homes developed problems with leaks. Masonite’s siding was itself a victim of 

the leaks; the siding began to exhibit various types of failures, including swelling and 

deterioration. Unfortunately, the homeowners were unaware of the underlying design, 

construction, and workmanship deficiencies which were the root cause of the water leakage into 

the residences. They therefore blamed the Masonite siding for their problems and filed suit. 

In addition to the Victoria Woods lawsuit, Masonite has been sued in various circuits throughout 

this State by individual homeowners, and Masonite has been notified by other groups of 

homeowners and general contractors in developments throughout the state that litigation against 

Masonite is being contemplated. Because of the nature of the building product at issue, the risk 

of personal injury which would result from any failure in the product is minimal to non existent. 

However, there exists an enormous potential exposure for lawsuits seeking the recovery of 

purely economic losses in the form of repair and replacement of the siding and other alleged 

consequential economic losses associated with such suits. 

In the case presently before the Court, the disposition of the three certified questions will 

affect all manufacturers, such as Masonite, who market their products in Florida. At least the 

first two certified questions can potentially affect significant litigation either pending or 

contemplated against Masonite in the State of Florida. 

The arguments raised by the petitioner in this case either challenge head-on this Court’s 

decision in Casa Clara Condominium Association. Inc. v. Charley ToDpino & Sons, Inc., 620 

So,2d 1244 (Fla. 1993), or, at the very least, seek to have this Court limit the broad scope of 

that holding by creating several exceptions favorable to its position. In the Casa Clara case, 

Masonite sought and was permitted to file an amicus curiae brief. Here, Masonite seeks to 
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support the well-reasoned decision and opinion issued in that case. 

As a remote building product supplier which does not ordinarily enter into any direct 

sales contract with the ultimate consumer/building owner or with the general 

contractor/developer, it is absolutely essential that Florida trial and appellate courts be provided 

with easily applied, sound legal principles to follow in cases involving the sale of allegedly 

defective products which have caused only economic loss. The opinion and certified questions 

from the Eleventh Circuit do nothing but generate additional confusion in an area of law which 

we, at least, felt was fully and finally clarified by the Casa Clara decision. We feel that this 

Court should reaffirm again that one not in privity with a product manufacturer may not sue in 

tort for purely economic losses, 

SUMMARY OF THE ARGUMENT 

This Court should respond to the certified questions from the Eleventh Circuit in such 

a fashion as to leave no doubt as to the viability and broad scope of the economic loss doctrine 

in Florida jurisprudence. Those such as the Petitioner who criticize the rule must be challenged 

to identify the specific problems they intend to correct through their proposed dilution of the rule 

by the creation of "exceptions", and they should be challenged to explain why existing law is 

inadequate, without resort to generalizations or stylized abstraction. We do not feel that the 

Petitioner is up to such a challenge. When all is said and done, harshness of result in some 

individual cases such as this one is the price which must be paid for a stable commercial system. 

The economic loss rule is supported by sound commercial and public policy 

considerations. For this Court to grant the Petitioner's request that "exceptions" should be 

carved out of the economic loss rule so as to afford it a direct cause of action in tort against a 
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remote product supplier would require a radical departure from heretofore well-settled principles 

of tort law, would require this Court to overrule numerous prior decisions of its own and of the 

district courts of appeal, and would result in far-reaching economic consequences to those 

businesses involved in manufacturing and supplying products, which would ultimately be 

detrimentally visited upon Florida consumers through unnecessary increases in the price of 

products. 

The various separate causes of action which presently exist under decisional and statutory 

law in Florida are more than sufficient to protect the interests of all parties concerned with and 

involved in the manufacture, distribution, retail sale, purchase, and use of products, from the 

ultimate product purchaserhser to the remote product supplier and manufacturer. What the 

Petitioner really wants this Court to do is to recognize and impose a burden and duty upon 

product suppliers. Individuals and businesses in Florida occupying the position of the Petitioner 

have simply never had a cause of action in tort against remote product suppliers or 

manufacturers for the recovery of purely economic losses they may have suffered as a result of 

a product failure. 

Both the "no privityho alternative theory of recovery" exception and the "risk of 

hadcalamitous event" exception which the Petitioner tenders to this Court as covering its 

situation represent approaches which have already been rejected by the Florida courts, as well 

as the vast majority of the courts in other jurisdictions. Application of the economic loss rule 

has not been limited to only those disputes involving parties in privity with each other, On the 

contrary, it has been repeatedly recognized that the non-privity situation represents the broadest 

and most important area within which the economic rule must operate. Otherwise, the exception 
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would certainly swallow up the general rule and would run contrary to the primary 

underpinnings of the economic loss rule itself -- to encourage parties at each level of the 

distributive chain to allocate their economic risks and benefits through negotiation of terms and 

price. For the fundamental goal of predictability and certainty of commercial transactions to be 

realized, the economic loss rule must be applied throughout the various levels of the distributive 

chain, thus forcing parties to place reliance upon the full panoply of rights and remedies 

carefully set out by the legislature in the Uniform Commercial Code. 

The "risk of injurykalamitous event" exception has already been rejected by this Court 

when it aligned itself with the United States Supreme Court and adopted the "majority" approach 

to the economic loss rule. The "risk of loss/calamitous event'' (or the "intermediate") approach 

has properly been characterized as "too indeterminate to enable manufacturers easily to structure 

their business behaviors. It In the last analysis, the risk of injury/calamitous event rationale 

simply draws a distinction without a difference since it, in effect, is nothing more than an effort 

to recoup expenditures for repair, replacement and loss of product value in situations where no 

personal injury or physical harm to "other property" has yet occurred. The economic or 

commercial loss sustained by the product purchaser remains the same whether the mechanism 

causing the loss was product deterioration occurring over a period of time or a single calamitous 

event. The argument in favor of the exception is thus constructed upon an illusory foundation. 

The burden which would be placed upon the courts in attempting to adjudicate disputes in 

accordance with such an amorphous standard is obvious (what constitutes a "sudden calamitous 

event? 'I). 

This Court should also summarily reject Petitioner's final argument that an exception to 
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the economic loss rule should be recognized so as to permit it to pursue a tort cause of action 

against the Respondent, a remote product manufacturer, to recover purely economic damages 

based upon some alleged breach by the Respondent of a purported post-sale duty to warn. 

Petitioner's proposed "post-sale duty to warn" exception to the economic loss rule is simply 

irreconcilable with those principles forming the foundation of tort law, and a fortiori the 

economic loss rule. More specifically, Petitioner's post-sale duty to warn argument proceeds 

upon the basis of the erroneous legal assumption that "but for" the existence of the economic 

loss rule the Respondent/manufacturer owed it a tort-based duty to warn of product defects first 

discovered post-sale which might cause it to suffer economic or commercial losses, Based upon 

the same legal principles and considerations discussed above, it is clear that no such tort-based 

duty exists under Florida law. Again, Petitioner's argument not only asks this Court to carve 

out an "exception" to the economic loss rule, but also asks it to recognize, create and then 

incorporate into this State's jurisprudence a new duty, based in tort, owed by manufacturers to 

remote product purchasershsers to protect their economic interests, No sound legal or policy 

considerations support Petitioner's request, and therefore it should also be expressly rejected. 

ARGUMENT 

THE EXISTENCE AND SCOPE OF THE LIABILITY OF A 
MANUFACTURER OF A PRODUCT WHICH IS NOT 
INHERENTLY OR UNREASONABLY DANGEROUS AND 
WHICH HAS CAUSED NO PHYSICAL INJURY TO 
PERSONS OR TO "OTHER PROPERTY" SHOULD BE 
GOVERNED BY THE LAW OF CONTRACTS AND THE 
UNIFORM COMMERCIAL CODE, NOT BY TRADITIONAL 
TORT PRINCIPLES. 
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I. 

PRJ3FACE 

Viewed properly, the operative facts of this case present only two narrov legal issues 

(1) whether Florida law imposes upon a manufacturer or intermediate product supplier a tort- 

based duty owed to remote third parties to avoid causing them harm of a purely financial or 

economic nature; and if not (2) whether such a duty should be recognized: (a) where the 

economic loss suffered by the third party results from the destruction of the product itself and 

the third party has no available, alternative contract or warranty remedy against the manufacturer 

or any third party; (b) where the damage to or loss of the product itself is caused by a sudden 

calamitous event; or (c) where the damage to or loss of the product itself is alleged to have been 

caused by the manufacturer's failure to warn the third party of a product defect first discovered 

by the manufacturer after the product was introduced into the stream of commerce? The federal 

district court's resolution of these issues in favor of the Respondent manufacturer represents the 

legally correct and appropriate response. Indeed, the federal trial court's ruling and its analysis 

of Florida law turned out to be "dead on target" in view of this Court's subsequently issued 

decision in Casa Clara. The federal district court's decision in favor of the product 

manufacturer (Respondent Prevost Car) was consistent in result with all of the existing Florida 

products liability appellate decisions. 

Undaunted by the overwhelming adverse Florida precedent, and seemingly unconcerned 

with the impact on its case of the decision in Casa Clara,' the Petitioner forges ahead and urges 

Indeed, Petitioner devotes a mere two pages in its brief to a discussion of the Casa Clara 
decision. (Petitioner's initial brief [ YB"] at 13-14). Petitioner perfunctorily disposes of Casa 

(continued.. .) 
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this Court to accept its position that the economic loss rule is presently in need of some fine 

tuning and restrictions on its scope. As legal authority for its position that this Court should 

carve out several exceptions to the rule, Petitioner cites to a handful of non-products liability 

Florida cases which for varying reasons have permitted negligence suits to be brought in limited 

circumstances against certain providers of professional services ,6 by cites to other Florida 

decisions whose value is clearly questionable by virtue of the decision in Casa Clara,' and cites 

5 ( .  . .continued) 
Clara by simply asserting that it "is distinguishable on its facts from the case sub iudice" because 
in Casa Clara the plaintiffs had "alternative remedies"--they "had separate actions against 
numerous defendants which included claims for breach of contract. I' Id. 

Petitioner cites to First American Title Ins. Co.. Inc. v. First Title Service Co. Of The 
Florida Keys, Inc., 457 So.2d 467 (Fla. 1984) (permitting negligence action for economic losses 
to be brought against title abstractor, but holding that tort duty being recognized was only owed 
to client and specifically intended third party beneficiaries of the abstractor/client contract), and 
A,R. Mover. Ilnc. v. Graham, 285 So.2d 397 (Fla. 1973) (permitting negligence action for 
economic losses to be brought by general contractor against supervising architect, but holding 
that tort-based duty only found to exist because the degree of control the architect exercised over 
the general contractor was tantamount to the "power of economic life or death"). 

While this Court did permit a negligence action in the two cases relied upon by 
Petitioner, it did so based on policies not implicated here, it did so in a very narrow set of 
circumstances, and most importantly, it rejected the plaintiffs' attempts in those cases to impose 
a broad tort-based duty owed "to any and all foreseeable injured parties" to prevent mere 
economic or commercial losses. First American Title, 457 So.2d at 468. See also, First Florida 
Bank, N.A. v. Max Mitchell & Co. ~ 558 So.2d 9, 12-16 (Fla. 1990); Angel, Cohen & Rogovin 
v. Oberon Investment, N.V., 512 So.2d 192, 194 (Fla. 1987); McElvy. Jennewein, Stefany, 
Howard. Inc., 582 So.2d 47 (Fla. 2d DCA 1991) (distinguishing Mover and rejecting negligence 
action for economic losses brought by subcontractor against consulting engineer). 

Specifically, Petitioner relies upon the decision in Latite Roofing ComDanv, Inc. v. 
Urbanek, 528 So.2d 1381 (Fla. 4th DCA 1988) to support its purported "no alternative remedy" 
exception (IB at 11-14), and relies upon the decision in General Dynamics Corp, v. Wright 
Airlines. Inc., 470 So.2d 788 (Fla. 3d DCA 1985) to support its purported "sudden calamitous 
event" exception to the economic loss rule (IB at 15). As will be demonstrated below, Petitioner 
is indeed on shaky ground in relying on these two decisions. Both pre-dated this Court's 
decision in Casa Clara and are unquestionably in conflict with it. 
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to several isolated decisions from other states which are inconsistent with the Florida decisions 

directly on point. 

-- Stare decisis, as well as substantial economic and public policy considerations, counsel 

heavily against this Court's acceptance of the Petitioner's request to break new ground by ruling 

in its favor in the instant case. If tort law is to be expanded to grant any additional special 

protection to individuals such as Petitioner who have only themselves to blame for the 

predicament in which they find themselves, then such a step should appropriately be taken by 

the Florida Legislature after it has been given the opportunity to determine whether any 

significant problem actually exists, and, if so, to then thoroughly analyze the various available 

solutions and the ramifications of each. 

11. 

THE ECONOMIC LOSS RULE IN THE PRODUCTS LIABILITY ARENA 

(A) 

9 

In the context of products liability litigation, the term "economic loss" has generally been 

defined as damages for inadequate value, costs of repair and replacement of the defective 

product, or consequent loss of profits, as well as the diminution in the value of the product 

because it is inferior in quality and does not work for the normal purposes for which it was 

manufactured and sold. This general definition encompasses the ultimate aim of product 

warranty law -- to protect expectations of product suitability and quality. Casa Clara, 620 So.2d 

at 1246; Moorman Mfg. Co. v. National Tank Co., 91 111.2d 69, 61 Ill. Dec. 746, 435 N.E.2d 

443, 449 (1982); See generally, m: Economic Loss and Products Liability JurisPrudence, 66 
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Colum. L. Rev. 917, 918 (1966); Comment, Manufacturers' Liability to Remote Purchasers For 

"Economic Loss" Damages -- Tort or Contract? 114 U. Pa. L. Rev. 539, 541 (1966). Thus, 

it is clear that the case at bar is one which seeks only economic or commercial loss damages. 

What the Petitioner is really complaining of is that it purchased "a defective or inferior product" 

which self-destructed and caused it to suffer consequential commercial/economic losses. 

(B) 

The Problem of Economic Losses: 
Tort vs. ContradWarranty Law 

Under The Uniform Commercial Code 

(1) 

Contract/Warrantv Law Under The Uniform Commercial Code 

Contract law involves a series of legal principles and rules that the courts have developed 

through the years to allow innocent parties to a contract which has been breached to recover the 

benefit of that party's bargain. At the heart of these rules lies the principle of protecting the 

economic expectation of the parties to the contract. Generally speaking, under principles of 

contract law, a party injured by a breach of contract is entitled to recover an amount of damages 

that will put that party in the same economic position it would have been in had the contract 

been performed. Many of the protections and limitations existing in contract law have been 

incorporated into the law of sales, which is governed in most states by the particular version of 

the Uniform Commercial Code adopted by their respective legislatures 

I 

The Florida Legislature adopted and enacted its own version of the Uniform Commercial 

Code ("UCC") in 1965. Laws 1965, c. 65-254, effective January 1, 1967 (codified in Chapter 

672, Florida Statutes). Article 2 of the UCC (Ch. 672) governs transactions "in goods", and 
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generally displaces the prior common law precedent governing sales8 The UCC defines in a 

uniform manner the rights and duties of parties to transactions relating to the sale of goods, 

including what remedies are available to a party in the event of a breach. See penerallv, Jones, 

Product Defects Causing Commercial Loss: The Ascendancy of Contract Over Tort, 44 U. 

Miami L. Rev. 731, 733-44 (1990). With respect to economic losses, the Code provides that 

an aggrieved buyer may recover consequential damages resulting from the failure of the product 

to meet the buyer's needs if the seller had reason to know of those needs. 8672.2-715(2), Fla. 

Stat. (1991 Supp.). The buyer may recover consequential damages from the seller as long as 

the seller has reason to know of the buyer's general or particular requirements at the time of 

contracting; the seller need not consciously assume the risk of the buyer's consequential 

economic losses in order to be held liable therefor, Under the UCC, courts have generally 

permitted the recovery of most consequential economic damages, so long as such damages were 

Both in its complaint and in its appellate brief the Petitioner laments that it "purchased the 
buses from a third party who is not a distributor, supplier or merchant as defined by the [UCC]" 
and that therefore "there was no warranty claim that could have been raised against the party 
from whom [it] purchased the vehicles or from (sic) [Respondent] Prevost." (IB at 3-4, 9). 
Accepting for the sake of argument that this is an accurate description of the situation in which 
Petitioner finds itself, the situation is unquestionably "one of its own making." 

It is a situation created by any deficiency in the rights and remedies made available 
to those such as Petitioner under existing Florida law: (1) since even if the sales transaction at 
issue falls outside of the scope of the UCC, Petitioner still had at its disposal general contract 
law under which some degree of protection from economic loss could have been bargained for, 
agreed upon, and incorporated into the sales contract; and (2) since Petitioner could also have 
protected itself from commercial or economic losses attributable to defects in the buses it 
purchased by seeking to obtain contractual assignments of warranty rights from those parties 
situated above it on the chain of distribution. &, Ashley Square. Ltd. v, Contractors Supply 
of Orlando, Inc., 532 So.2d 710 (Fla. 5th DCA 1988). Petitioner's situation, however 
unfortunate, simply does not provide any valid basis for the radical changes in the law it is 
advocating here. In other words, "if it ain't broke, don't try to fix it." 
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sufficiently foreseeable. In most instances, the provisions of the Code are subject to change by 

agreement of the parties. The parties are allowed to shift those allocations of risks and 

responsibilities otherwise provided for or specified in the UCC, so long as any such change is 

not "unconscionable" and does not cause the contract to "fail in its essential purpose." Thus, 

the primary goal of the law of sales, as expressed in the UCC, is to protect parties' economic 

expectation interests as expressed in the agreements they have reached, with only minimal 

interference from the courts. 

(2) 

Tort Law 

In contrast, tort law is designed to secure the protection of all citizens from the danger 

of physical harm to their persons or to their property. Tort standards are imposed by law (the 

courts) without reference to any private agreement. They obligate each citizen to exercise 

reasonable care to avoid foreseeable physical harm to others. As such, tort law is fundamentally 

concerned with enforcing standards of conduct so as to protect people from physical harm. 

Within this context, economic interests -- particularly those relating to the quality and 

value of a product which causes no personal injury -- are not interests that tort law has 

traditionally protected. This view represents the weight of authority in this country, and its 

validity is continually being reaffirmed. (See table of authorities contained in the Appendix at 

A. 9-17). The benefit to be gained by protecting individuals by shifting the burden of economic 

loss onto product manufacturers and suppliers through imposition of a tort-based duty is 

insufficient to justify the substantial economic impact which such cost-shifting would have on 

society as a whole. &, Jones, Product Defects Causing Commercial Loss: The Ascendancy 
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of Contract Over Tort, 44 U. Miami L. Rev. 731, 763-79, 797 (1990),9 Manufacturers' prices 

would rise as they sought to insure against the possibility that some of their products would not 

meet the needs of some of their purchasers and to insure against the possibility that some of their 

products might be placed into the stream of commerce with design or manufacturing defects 

which, although causing no personal injury or damage to "other property", nevertheless cause 

enormous economic or commercial losses to be suffered by parties occupying positions further 

down the chain of distribution. 

The responsibility placed upon the courts to cogently express those legal principles which 

are necessary to keep the law of contracts and the law of torts operating within their respective 

spheres was accepted without hesitation by this Court in Casa Clara: 

,.. Thus, the "basic function of tort law is to shift the burden of 
loss from the injured plaintiff to one who is better able to bear the 
loss and prevent its occurrence. 'I The purpose of a duty in tort is 
to Drotect society's interest in being free from harm. and the cost 
of protecting society from harm is borne by society in general. 
Contractual duties, on the other hand, come from societv's interest 
in the performance of womises. When only economic harm is 
involved. the question becomes "whether the consuming public 
as a whole should bear the cost of economic losses sustained bv 
those who failed to bargain for adeauate contract remedies." 

We are urged to make an exception to the economic loss doctrine 
for homeowners. .... There are protection for home buyers, 
however, .... ITlhese Drotection must be viewed as sufficient 
when compared with the mischief that could be caused by allowing 
tort recovery for purely economic losses. Therefore, we again 
"hold contract principles more appropriate than tort principles for 
recovering economic loss without an accompanying physical injury 
or property damage." If we held otherwise, "contract law would 
drown in a sea of tort. I' 

We have included in our Appendix an excerpt from Jones' law review article explaining, 
along with the supporting empirical data, the "economics of risk allocation. It (A. 18-34). 
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Casa Clara, 620 So.2d at 1246-47 (citations omitted). 

111. 

THE ECONOMIC LOSS DOCTRINE: THE RULE THAT 
KEEPS THE LAW OF CONTRACTWWARRANTY AND THE 
LAW OF TORT OPERATING WITHIN THEIR PROPER 
SPHERES. 

It has been observed that the modern economic loss doctrine developed in response to 

three separate jurisprudential concerns: (1) the theoretical difficulties of using conduct-oriented 

tort standards to protect economic expectancy interests created by contract; (2) the practical 

difficulty involved in fashioning a rule of law that permits recovery for economic loss in tort 

without subjecting the defendant to potentially limitless liability; and (3) the unavoidable conflict 

encountered when the courts attempt to expand a manufacturer's tort-based duty, while at the 

same time maintaining the manufacturer's statutory rights under the UCC. See, Barrett, 

Construction Claims: Recovery of Economic Loss in Tort For Construction Defects: A Critical 

Analvsis, 40 S,C. L. Rev. 891 (1989) [hereinafter "Barrett"]. Although the use of a tort-based 

theory to recover economic loss implicates each of these concerns, courts have been inconsistent 

in addressing or even recognizing them. Id., at 897-914. 

OriPin and DeveloDment of the Economic Loss Rule 

Anyone attempting to critically analyze the origin and development of the economic loss 

doctrine in this country can attest to the accuracy of Barrett's observation that: 

By and large. courts that have allowed recoverv of economic loss 
do not ssleak the same language as the courts that have held fast to 
the economic loss rule. The analysis employed by the courts 
rejecting the economic loss rule tends to focus on the foreseeability 
of economic harm as the determinate of liability; those courts 
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applying the economic loss rule to limit recovery often recognize 
the theoretical problems inherent in expanding the scope of tort 
duty to include economic interests not traditionally protected by 
tort law, ODinions from one camD often fail entirely to address the 
policy concerns of the other. The result is that the two sides of 
the issue appear as different as apples and oranges. [Barrett at 
8931. 

For as long as injured plaintiffs have been denied recovery in contract for reasons such 

as the expiration of the statute of limitations for contract actions, the lack of privity, the 

unavailability of punitive damages, the avoidance of contractual limitations , or simply because 

some potential defendants are insolvent or unable to be located, resourceful lawyers have sought 

to recover in tort. Judicial hostility to the use of tort theory to recover purely economic losses 

predates the 20th-century battle over products liability. The early reluctance by the courts to 

permit the awarding of economic losses in an action based upon tort is well-illustrated in the case 

of Ultramares Corp. v. Touche. Niven & Co., 255 N.Y. 170, 174 N.E. 441 (1931). 

The issue in Ultramares was whether an accountant who negligently prepared a financial 

statement for a client could be held liable in tort to remote third parties who suffered economic 

damages as a result of relying upon the statement's accuracy.l0 The Ultramares' opinion 

lo This Court had occasion to discuss Ultramares in First Florida Bank. N.A. v.  Max 
Mitchell & Co., 558 So.2d 9, 11 (Fla. 1990). Although in Max Mitchell this Court decided to 
broaden the scope of liability in tort of "a professional primarily engaged in the business of 
providing informational services" (an accountant) pursuant to $552 of the Restatement (Second 
of Torts, it nevertheless noted that it was "persuaded by the wisdom of the rule which limits 
liability to those persons or classes of persons whom an accountant 'knows' will rely on his 
opinion rather than those he 'should have known' would do so because it takes into account the 
fact that an accountant controls neither his client's accounting records nor the distribution of his 
reports. 'I [558 So.2d at 151. This limitation on the holding in Max Mitchell is also implicated 
in the case at bar, since the remote product manufacturer "controls neither [the purchaser or 
user's maintenance or use of the product] nor the distribution of [its product]." In any event, 
the Max Mitchell case is inapposite here, since Petitioner has never attempted to pursue a cause 

(continued., ,) 
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focused upon the nature of an accountant's duty in tort, and held that an accountant owes no 

duty to remote third parties to refrain from negligently causing economic injury to them. Judge 

Cardozo reasoned that the recognition of such a duty in tort would expose the defendant: 

To a liability in an indeterminate amount for an indeterminate time 
to an indeterminate class. The hazards of a business conducted on 
these terms are so extreme as to enkindle doubt whether a flaw 
mav not exist in the implication of a dutv that exDoses to these 
conseauences. (255 N.Y. at 179-80, 174 N.E. at 444). 

Thus, the element of dutv is the central focus of the economic loss doctrine. See, Casa 

Clara, 620 So.2d at 1246-47; 2314 Lincoln Park West Condominium Assoc. v. Mann, Gin, Ebel 

& Frazier. Ltd., 555 N.E.2d 346 (Ill. 1990) (,,the concept of duty is at the heart of the 

distinction drawn by the economic loss rule"); Danforth v. Acorn Structures. Inc., 608 A.2d 

1194 (Del. 1992) (same); Clark v. International Harvester Co., 581 P.2d 784, 794 (Idaho 1978) 

("Rather than obscure fundamental tort concepts with contract notions of privity, we believe that 

it is analytically more useful to focus on the precise duty of care that the law of negligence, not 

the law of contract or an agreement of the parties, has imposed on the defendant"). With very 

few exceptions, Judge Cardozo's ruling that tort law recognizes no duty to avoid negligent 

infliction of economic loss has withstood challenge, and his concern about the potentially 

limitless liability which would follow the imposition of such a duty in tort to avoid economic 

losses remains one of the most persuasive policy arguments in favor of the modern economic 

-. 

lo(. . .continued) 
of action based on section 552 of the Restatement and since suppliers of tangible goods and 
products are not generally held to "be in the business of supplying information to others" within 
the meaning of section 552. &, Rankow v. First Chicago Con,., 870 F.2d 356, 363-4 (7th 
Cir. 1989), and cases cited. 
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loss rule." 

In order to properly understand the varying treatment accorded the economic loss 

doctrine, it is further necessary to take into consideration the impact which the rise and fall of 

the "privity defense" has had in this area of law. Beginning with the 1842 decision in 

Winterbottom v, Wright, 152 Eng. Rep. 402 (1842)' and up through at least the 1916 decision 

by the New York Court of Appeals in MacPherson v. Buick Motor Co,, 217 N.Y. 382, 111 

N.E. 1050 (1916), contractors, manufacturers and vendors were generally held to be without any 

liability in tort to third parties having no contractual relations with them. See, Huset v. J.I. 

Case Threshing Machine Co,, 120 F. 865 (8th Cir. 1903).12 This so-called "privity defense" 

provided contractors and manufacturers with a broad exemption from tort liability as to 

physical harm and economic losses. 

l 1  In his law review article, Barrett aptly observes that those courts which have allowed 
recovery for economic loss in tort usually fail to analyze, or even address, the question of 
whether such a duty exists, For this reason, there are few courts that have expressly recognized 
a tort duty to avoid economic harm, Barrett, n. 147-70 and accompanying text. Even the 
Petitioner has failed to cite a Florida case expressly recognizing the existence of such a tort duty 
owed by a product supplier! 

l2 The Huset court stated the general rule of England and the United States to be "that a 
contractor, manufacturer, or vendor is not liable to third parties who have no contractual 
relations with him for negligence in the construction, manufacture, or sale of the articles he 
handles. I' At the time, only three exceptions to the general rule of non-liability were recognized: 
(a) "an act of negligence of a manufacturer or vendor which is imminently dangerous to the life 
or health of mankind, and which is committed in the preparation of sale of an article intended 
to preserve, destroy, or affect human life, is actionable by third parties who suffer [injury] from 
the negligence; I' (2) "an owner's action negligence which causes injury to one who is invited by 
him to use his defective appliance upon the owner's premises may form the basis of an action 
[for negligence] against the owner;" and (3) "one who sells or delivers an article which he 
knows to be imminently dangerous to life or limb to another without notice of its qualities is 
liable to any person who suffers an injury therefrom which might have been reasonably 
anticipated, whether there were any contractual relations between the parties or not. 'I 
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The process of the dismantling of the privity defense began with MacPherson. In that 

case, the plaintiff was injured when a defective wheel on his automobile failed. Rather than 

suing the dealer from whom he purchased the car, MacPherson sought recovery from the 

manufacturer of the wheel. In rejecting the privity defense raised by the manufacturer, Judge 

Cardozo ruled that a manufacturer may be held liable in tort for physical iniurv sustained by a 

remote product user while using a negligently made, dangerous product, notwithstanding a lack 

of contractual privity between the parties. The MacPherson decision can be viewed as a case 

which either invalidated a defense of a product manufacturer (the privity defense) or as a case 

which first recognized and then imposed on a manufacturer a tort-based duty owed to remote 

third parties to protect them from physical harm caused by negligently made, dangerous 

products. Under neither view, however, should MacPherson be read to impose on a 

manufacturer a tort-based duty owed to remote third parties to protect them from mere economic 

injury caused by a negligently made product. 

In Florida, this tort-based duty to avoid physical harm to remote third parties was first 

imposed upon manufacturers in the case of Mathews v. Lawnlite Co., 88 So.2d 299 (Fla. 1956). 

Mathews, like MacPherson, was a case involving personal injury only -- an amputated finger 

caused by a dangerously designed aluminum rocking chair. The duty recognized, the breach of 

which would give rise to a cause of action based upon negligence, was narrow and restricted to 

cases involving bodily harm: 

A manufacturer of a chattel made under a plan or design which 
makes it dangerous for the uses for which it is manufactured 
subiect to liabilitv to others whom he should expect to use the 
chattel lawfully or to be in the vicinity of its probable use, for 
bodily harm caused by his failure to exercise reasonable care in the 
adoption of a safe plan or design. 
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88 So.2d at 300, quoting the Restatement of Torts $398. Florida's imposition of a tort-based 

duty to warn on a remote product manufacturer was similarly limited to situations involving 

personal injuries. &, Tampa Drug Co. v. Wait, 103 So.2d 603, 607 (Fla. 1958) (the duty to 

warn ''is an obligation arising out of a duty to take reasonable precautions to avoid reasonably 

foreseeable injuries to those who might us the product"). 

Unfortunately, as courts throughout this Country, including several in Florida, began to 

dismantle the privity defense, those same courts began to unknowingly equate the scope of 

liability in tort with the foreseeability of harm, without any regard whatsoever for the nature of 

the harm which was involved in the case before it. &, Barrett at 905 - 11.  As a result, one 

began to see a group of cases being decided which would permit recovery of economic loss in 

both product, service and construction defect cases solely on the basis of the rationale that such 

economic loss was "foreseeable" to the manufacturer, service provider, contractor, or other 

construction professional. Typical of these cases is Drexel ProDerties. Inc. v. Bay Colony, etc., 

406 So.2d 515 (Fla. 4th DCA 1981), disapproved in Casa Clara Condominium Association. Inc. 

v. Charley Toppino & Sons. Inc., 620 So,2d 1244, 1248 (Fla. 1993); and Audlane Lumber & 

Builders Supply. Inc. v. D. E. Britt Associates, 168 So.2d 333 (Fla. 2d DCA 1964). Close 

analysis of those decisions discloses that the primary legal impediment to the claimant's pursuit 

of a negligence action which the courts chose to focus upon was the defense of lack of privity. 

Once the appellate courts disposed of that privity defense, they then erroneously felt that they 

were left with nothing but the simple rule that where it is foreseeable that the plaintiff will suffer 

the harm sued on, the product manufacturer or service supplier has a legal duty to use 

reasonable care to avoid causing that harm. Drexel, 406 So.2d at 519; Audlane, 168 So.2d at 

24 

HARDY,  B I S S E T T  & L I P T O N ,  P . A .  * M A I L I N G  A W D R E S S ,  P.O.  BOX 9700. MIAMI ,  F L O R I W A  33101-9700 

501 N O R T H E A S T  FIRST A V E N U E ,  MIAMI ,  F L O R I D A  33132-1998 * M I A M I  (305) 358-6200 - B R O W A R D  (305) 462-6377 



335. 

While such a statement unquestionably reflected a correct and well-established rule of 

negligence law in product or service cases involving phvsical injuries, such a rule of law had 

not theretofore been employed in product or service cases which involved only economic harm. 

Most opinions that have relied on MacPherson to expand tort liability in cases involving mere 

economic loss show absolutely no awareness of the historic and proper distinction which the 

common law drew between physical harm and economic loss when determining whether a duty 

and therefore a cause of action in tort existed. Thus, the courts that allowed foreseeability alone 

to govern recovery for economic loss in tort appeared totally unaware that they were expanding 

liability far beyond the scope of liability that Judge Cardozo envisioned in MacPherson or the 

Florida Supreme Court envisioned in Mathews v. La~n1ite. l~ In rendering its decision in Casa 

Clara, this Court unquestionably recognized the mischief which resulted from utilization of this 

flawed line of reasoning, and therefore expressly disapproved of such decisions as Drexel 

Properties. See, Casa Clara, 620 So.2d at 1248. 

l3 As Barrett points out in his Law Review article: 

Properly understood, neither the demise of the privitv defense in 
MacPherson nor the reiection of other similar defenses effected an 
exDansion of tort liability. Rather, MacPherson simply restored 
the application of traditional tort standards to manufacturers and 
contractors for liability for physical harm to remote parties. It 
placed manufacturers in the position they arguably should have 
occupied all along -- subject to a legal duty of exercising 
reasonable care to avoid injuring others. The abolition of the 
privity defense created no new theory of recovery. but merely 
eliminated a defense to liability under traditional tort Drinciples. 
(Barrett at 905). 
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Application Of The Economic Loss Rule 
In Florida Products Liabilitv Cases 

Beginning in the early 1980s and continuing up through the 1993 decision in Casa Clara, 

a line of product liability cases have been decided in Florida which properly concluded that no 

cause of action in tort was available to seek recovery of purely economic losses in the absence 

of physical harm to persons or other property. The correct conclusions were reached in those 

cases because the courts began their analysis with the fundamental concept of duty. 

In Monsanto Amicultural Products Co. v. Edenfield, 426 So.2d 574 (Fla. 1st DCA 

1983), the court was presented with the question of whether a herbicide manufacturer could be 

held liable in tort to a farmer suffering purely economic losses allegedly resulting from defects 

in the herbicide. In concluding that a tort claim for such damages was not available, the First 

District focused upon the concept of duty: 

Tort law imposes upon manufacturers a duty to exercise reasonable 
care so that the products they place in the market place will not 
harm persons or property. However, tort law does not impose any 
duty to manufacture only such products as will meet the economic 
expectations of purchasers. Such a duty does, of course, exist 
where the manufacturer assumes the duty as part of his bargain 
with the purchaser, or where implied by law, but the duty arises 
under the law of contracts, and not under tort law. [426 So.2d at 
5761. (citations omitted). 

Several years later the Third District was presented with a similar situation where a party 

attempted to sue a remote manufacturer of defective roofing materials. The plaintiff in that case, 

GAF Cop.  v. Zack, 445 So.2d 350 (Fla. 3d DCA 1984), was a roofing contractor who, in 

connection with two building projects on which it had secured roofing contracts, had purchased 

certain roofing materials from a local distributor, The roofing materials were manufactured and 
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marketed by the defendant GAF Corporation. The materials were subsequently utilized during 

the plaintiff's construction of roofs on two Howard Johnson motor lodges. The roofing materials 

proved to be extremely defective in numerous respects, thereby causing the entire roofing 

systems constructed by the plaintiff to be defective. 

The roofing contractor brought a products liability action against GAF asserting causes 

of action based upon negligence and breach of implied warranty. The case ultimately went to 

trial, resulting in a jury verdict awarding both compensatory and punitive damages. The 

defendant manufacturer appealed, claiming that the trial court erred in denying its motion for 

directed verdict. The Third District agreed, stating that: 

Under no tort or contract theory known to our law, then, does the 
plaintiff Zack have a cause of action for negligence or breach of 
implied warranty against the defendant GAF for the economic 
losses it sustained in this case. Plaintiff Zack's sole remedy, if 

imdied warranty of merchantability under the Uniform 
Commercial Code T4672.314, Fla. Stat. (1981)l or a related breach 
-st the party. East Coast Supply Cog. 
which sold the defective roofing materials to the plaintiff Zack -- 
actions which were not brought below. [445 So.2d at 3521. 

T f  

In Cedars of Lebanon Hospital Corp. v. European X-Ray Distributors, 444 So.2d 1068 

(Fla. 3d DCA 1984), it was similarly held that a cause of action based on strict products liability 

under the Restatement (Second) of Torts 5402A "should be reserved for those cases where there 

are personal injuries or damage to other property. " Three years later the Third District decided 

Affiliates For Evaluation and Therapy, Inc. v. Viasvn Corn., 500 So.2d 688 (Fla. 3d DCA 

1987), In that case, a consumer brought an action against a computer manufacturer for breach 

of implied warranty and for negligence. In affirming the trial court's dismissal of the action, 

the Third District held that the negligence count could not stand because the only damages 
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sought in the case were "contract-type damages, namely, economic losses to plaintiff's business 

because the subject computer did not perform as it should have. I' Id. at 693. The Third District 

also affirmed dismissal of the breach of implied warranty claim on the basis that the plaintiff had 

failed to allege the essential element of privity of contract between itself and the defendant. 

The plaintiff in Viasyn claimed that the earlier decision of the Third District in GAF 

Corn. v. Zack "was not good law." The Third District, however, had no difficulty in 

reaffirming the continuing validity of that prior decision, stating: 

Plainly, the result reached in GAF Corn. is in full accord with the 
overwhelming weight of authority on this subject throughout the 
country. Dean Prosser summarizes this established law as follows: 

"There can be no doubt that the seller's liability for 
negligence covers any kind of physical harm, ... 
But where there is no accident. and no physical 
damage, and the only loss is a pecuniary one, 
through loss of the value or use of the thing sold, 
or the cost of repairing it, the courts have adhered 
to the rule, . . . that purely economic interests are 
not entitled to Protection against mere nealigence, 
and so have denied the recovery." (footnotes 
omitted). 

500 So.2d at 691, quoting W. Prosser, Law of Torts $101, at 665 (4th Ed. 1971). 

The clear thrust of Florida law in this area was further clarified with the issuance of this 

Court's decision and opinion in Florida Power & Light Co. v. Westinghouse Electric Corn. , 510 

So.2d 899 (Fla. 1987). The case arrived before this Court as a result of the certification of 

several questions from the Eleventh Circuit Court of Appeals in Florida Power & Light Co. v. 

Westinghouse Electric Corp., 785 F,2d 952 (11th Cir. 1986). The certified questions revolved 

around what approach Florida takes to the economic loss rule in cases involving allegedly 

defective products. In its order certifying several legal questions to this Court, the Eleventh 
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Circuit stated that it had "reviewed the Florida authority . . . and [was] persuaded that there 

[was] no clear and controlling precedent in the Florida  court^."'^ [785 F.2d at 9521. 

The dispute in the FP&L case arose as a result of the purchase by a power company of 

allegedly defective nuclear steam generators from the manufacture/seller, Westinghouse. 

Because of alleged defects in the design and manufacture of those steam generators, leaks 

subsequently developed, thus prompting FP&L to bring suit against Westinghouse for breach of 

express warranty and for negligence, seeking damages for the cost of repair, revision and 

inspection of the steam generators. The federal trial judge ultimately granted Westinghouse's 

motion for partial summary judgment on the negligence count on the grounds that Florida law 

precluded the recovery of economic loss without any claim of personal injury or damage to other 

property. 

Before this Court, the appellant, FP&L, argued that a negligence claim based on 

traditional concepts of duty, causation, and foreseeability was the appropriate vehicle to resolve 

the dispute between the parties and that tort law imposed a duty on Westinghouse to avoid 

harming FP&L, In response, Westinghouse asserted that the trial court's view of the case was 

supported by the majority of decisions throughout the country which had considered the question 

of whether recovery in tort for purely economic damages is available when there is no personal 

injury or damage to other property. The plaintiff in FP&L thus relied upon the analysis 

l4  Among the decisions which the Eleventh Circuit cited as causing its confusion were A.R. 
Mover. Inc. v. Graham, 285 So.2d 397 (Fla. 1973), Drexel Properties, Inc. v. Bav Colony. 
4 9  Etc 406 So.2d 515 (Fla. 4th DCA 1981), Monsanto Agricultural Products Co. v. Edenfield, 
426 So,2d 574 (Fla. 1st DCA 1983), GAF Corn. v. Zack, 445 So.2d 350 (Fla. 3d DCA 1984), 
and Cedars of Lebanon Hospital Corn. v. EuroDean X-Ray Distributors, 444 So.2d 1068 (Fla. 
3d DCA 1984). 
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employed in such cases as A. R. Mover, Drexel Properties, and Audlane Lumber, while the 

defendant relied upon the three products liability cases of GAF. Cedars, and Monsanto. This 

Court ultimately sided with the defendant Westinghouse, approved of and ruled consistent with 

the three prior Florida products liability cases, and held that "contract principles are more 

appropriate than tort principles for resolving economic loss claims. 'I Id. at 901. 

In discussing the reasoning behind the majority view it was adopting, this Court in FP&L 

quoted from the opinion of Justice Trainor in Seely v. White Motor Co., 63 Cal.2d 9, 45 Cal. 

Rep. 17, 403 P.2d 145 (1965): 

The distinction that the law has drawn between tort recovery for 
physical injuries and warranty recovery for economic loss is not 
arbitrary and does not rest on the "luck" of one plaintiff in having 
an accident causing physical injury. The distinction rests. rather, 
on an understanding of the nature of the responsibility a 
manufacturer must undertake in distributing his products. He can 
appropriately be held liable for physical injuries caused by defects 
by requiring his goods to match a standard of safety defined in 
terms of conditions that create unreasonable risks of harm. 
cannot be held liable for the level of Derformance of his products 
in the consumer's business unless he agrees that the product was 
defined to meet the consumer's demands. 

FP&L, 501 So.2d at 900-1, quoting from Seelv, 403 P.2d at 151 (citations omitted). 

In reaching its decision in FP&L, this Court also found persuasive the just-issued decision 

of the United States Supreme Court in East River Steam Ship Corn. v. Transamerica Delaval. 

a, 476 U.S. 858, 106 S.Ct. 2295, 90 L.Ed.2d 865 (1986). In that case, a shipbuilder 

contracted with the defendant to design, manufacture and supervise the installation of turbines 

that would be the main propulsion units for four oil-transporting supertankers which were being 

constructed for a third party. After the supertankers were completed, one of them was chartered 

by plaintiff. When the ships were subsequently put into service, the turbines on all four ships 
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malfunctioned due to design and manufacturing defects in the first-stage steam reversing ring. 

The defective rings disintegrated and caused substantial damage to the turbine propulsion units 

as a whole. 

Suit was ultimately filed by the plaintiffhhip charterer against the manufacturer of the 

defective ring component parts which damaged the turbine propulsion units. The causes of 

action were based upon tort theories and sought recovery for the cost of repairing the ship and 

for income lost while the ship was out of service. Summary judgment was entered in favor of 

the manufacturer, which precipitated appeals that ultimately worked their way to the United 

States Supreme Court. 

The Supreme Court canvassed the various approaches which the courts throughout this 

country had taken to the issue presented. Under the "minority" approach, a manufacturer of a 

defective product could be held liable in tort for mere economic loss. Under the "intermediate" 

approach, a manufacturer of a defective product could be held liable in tort for a mere economic 

loss based upon the value of the product itself or the cost of removing, repairing or replacing 

the product if the product loss occurred during a sudden calamitous event or if the product was 

shown to present an imminent, although unrealized, risk of causing bodily harm. 

In a unanimous decision, the EAST RIVER court ultimately rejected both the "minority" 

and "intermediate" approaches in favor of the "majority" approach, and squarely held that a 

product manufacturer "owed no dutv under a products-liability theory based on negligence to 

avoid causing purely economic loss. 'I In declining to follow either the "minority" or 

"intermediate" positions, Justice Blackmun stated: 

We find the intermediate and minority land based positions 
unsatisfactory. The intermediate Dositions which essentially turn 
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on the degree of risk are too indeterminent to enable manufacturers 
easily to structure their business behavior. Nor do we find 
persuasive a distinction that rests on the manner in which the 
product is iniured. We realize that the damage may be qualitative, 
occurring through gradual deterioration or internal breakage. Or 
it may be calamitous. But either way. since by definition no 
person or other property is damaged. the resultinv loss is Purely 
economic. Even when the harm to the product itself occurs 
through an abrupt, accident-like event, the resulting loss due to 
repair costs, decreased value, and lost profits is essentially the 
failure of the purchaser to receive the benefit of its bargain -- 
traditionally the core concern of contract law. 

We also decline to adotx the minority land based view ... Such 
cases raise legitimate questions about the theories behind restricting 
products liability, but we believe that the countervailing arguments 
are more powerful. The minority view fails to account for the 
need to keeD moducts liability and contract law in separate spheres 
and to maintain a realistic limitation on damages. [East River, 476 
U. S. at 870-7 1 .  (citations omitted)]. 

In aligning itself with East River and the majority approach, this Court noted in FP&L 

that the "policy adopted by the majority of courts encourages parties to negotiate economic risk 

through warranty provisions and price. This Court also felt that the minority view's imposition 

of a duty of care to prevent mere economic harm resulted in a situation where "a manufacturer 

faced with this kind of liability exposure must raise prices on every contract to cover the 

enhanced risk. I' FP&L, 510 So.2d at 901. This Court pointed out that "the economic loss rule 

approved in this opinion is not a new principle of law in Florida, I' and it specifically discussed 

and approved of the decisions reached in Monsanto, GAF, and Cedars of Lebanon. 

This Court aptly realized that by siding with the East Riverlmajority view, it would be 

furthering the public interest: 

We agree and find no reason to intrude into the party's allocation 
of risk bv imDosinrr a tort duty and CorresDonding cost burden on 
the public. We hold contract principles more appropriate than tort 
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principles for resolving economic loss without any accompanying 
physical injury or property damage. The lack of a tort remedy 
does not mean that the purchaser is unable to protect himself from 
loss. We note that the Uniform Commercial Code contains 
statutory remedies for dealing with economic losses under warranty 
law. which, to a large extent, would have limited application if we 
adopted the minority view. Further, the purchaser, particularly in 
a large commercial transaction like the instant case, can protect his 
interest by negotiation and contractual bargaining or insurance. 
The purchaser has the choice to forego warranty protection in 
order to obtain a lower price. We conclude that we should refrain 
from iniecting the iudiciary into this type of economic decision- 
making, [FP&L, 510 So.2d at 9021. 

The First District subsequently applied the economic loss rule in its decision in American 

Universal Insurance Group v. General Motors Corp., 578 So.2d 451 (Fla. 1st DCA 1991). That 

case involved review of a final order dismissing a suit against General Motors Corp. brought 

by a subrogated insurer seeking damages under theories of negligence and strict products liability 

for economic losses sustained by an insured when the engine on his commercial fishing vessel 

was destroyed by a fire alleged to have originated with a defective oil pump manufactured by 

General Motors. In affirming the trial court's dismissal of the complaint, the First District 

relied upon this Court's decision in FP&L, as well as upon decisions from various other states 

which had applied the majority rule espoused in East River. 

In American Universal the First District held that since General Motors' replacement oil 

pump was an integral, component part of the entire engine, the destruction of that engine when 

the pump malfunctioned did not constitute the type of "damage to other property" which would 

support a negligence or strict products liability claim for economic losses. The court properly 

perceived the claim as being one for breach of warranty resulting in economic losses only, thus 

relegating the purchaser to his UCC remedies against the direct seller of the allegedly defective 
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product, an entity which the plaintiff had chosen not to sue. 

The continuing vitality of the economic loss doctrine in Florida was most recently 

soundly reaffirmed in this Court's 1993 decision in Casa Clara. There, this Court applied the 

economic loss doctrine so as to bar tort claims for economic losses brought by homeowners 

against a remote supplier of the concrete utilized in constructing their residences. In affirming 

the trial court's dismissal of the homeowners' tort claims on the basis of the economic loss rule 

and their warranty claims on the basis of a lack of required privity, this Court: (1) again 

approved the decisions in GAF and Monsanto; (2) disapproved of the decisions in Drexel, Latite 

Roofing Companv. Inc. v. Urbanek, 528 So.2d 1381 (Fla. 4th DCA 1988), and Adobe Building 

Centers, Inc. v. Reynolds, 403 So.2d 1033 (Fla. 4th DCA 1981); (3) rejected the "no alternative 

remedy" exception to the economic loss rule; and (4) rejected the argument advanced under the 

"intermediate" approach that the economic loss rule does not apply if the product poses an 

imminent risk of causing bodily injury. 

In sum, a review of the Florida Products liability decisions which have dealt with the 

economic loss rule discloses a unanimity of result -- no recovery has been permitted in tort, 

under either a negligence OF a strict products liability theory, for the recovery of economic losses 

alone. These decisions are all grounded in the rule that a manufacturer simply does not owe a 

duty to remote third parties to protect their economic interests, Each party is relegated to the 

contractual and warranty remedies ordinarily available to a purchaser against the immediate 

seller at each level of the distributive chain. 

In the face of this unwavering line of decisions, Petitioner still suggests that its claim falls 

outside the economic loss rule as applied in Florida, and also argues that if it does not, then the 
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law should be changed by this Court so as to permit it to pursue the Respondent Prevost in tort. 

This Court should reject the Petitioner’s attempt to muddy the waters in this extremely important 

area of law, particularly when the creation of any of the ad hoc exceptions proposed by 

Petitioner would simply invite an uncontrolled inertia for the creation of additional ad hoc 

exceptions in future cases. This result would only serve to undermine and thwart the laudatory 

purposes of the Uniform Commercial Code, which are to simplify, clarify, modernize and make 

uniform the law governing commercial transactions. 

IV. 

THE PETITIONER’S ARGUMENTS AGAINST APPLICATION 
OF THE ECONOMIC LOSS RULE SHOULD BE REJECTED 

Existing Common Law and UCC Warranty Law 
Provide Adeauate Protection to Product Purchasers 

As should be clear by now, the foundation for any decision in favor of the Petitioner 

would require this Court to recede from its decision in Casa Clara and explicitly recognize and 

impose on product suppliers a tort-based duty to protect the economic interests of remote third 

parties. Any such decision in this regard is obviously an exercise in judicial policy-making and 

should be made, if at all, only after weighing all competing interests and public policy and only 

after considering the practical impact upon litigation. Ultimately, the decision must serve the 

best interests of society as a whole, and most appropriately should be a decision made by the 

legislature. 

The first interests to consider are those of the party in this proceeding who claims to have 

been injured -- a remote product purchaser having no contractual relationship or sales privity 
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with the defendant. Petitioner can thus be viewed as advocating the interests of a group 

composed of all those in the distributive chain having no contractual relationship with the remote 

product supplier (this group would include some wholesale distributors and retailers, as well as 

initial and secondary purchasers). Under the current state of Florida law, all of these parties are 

provided with adequate common law contract and UCC warranty causes of action upon which 

to seek redress for any economic losses they may suffer. 

All of the intermediate parties in the chain of distribution have the opportunity to bargain 

for and obtain some form of warranty or guaranty to protect against the possibility that the 

products they are purchasing will not fulfill their expectations. As a practical matter therefore, 

the economic loss doctrine is an obstacle only to two classes of injured parties: (1) those who 

fail to bargain for any contract or UCC right to be compensated for economic losses; and (2) 

those whose contract rights are worthless because the seller or the person with whom they dealt 

in a contractual setting is insolvent. Because no rule of law can protect the second class while 

ignoring the first, the real issue is whether this Court should provide for a recovery in tort by 

those who fail to secure for themselves a remedy in contract. It should not. See generally, 

Barrett, 40 S.C. L. Rev. at 932-42; u: Economic Loss and Products Liability Jurisprudence, 

66 Colum. L. Rev. 917 (1966). 

(B) 

Certified Question #1: Remote Third Parties 
Should Not Be Allowed To Avoid Application of 
The Economic Loss Rule Simply By Alleging A 

Lack of Privitv With The Product Sumlier 

One of the most astounding arguments advanced by the Petitioner is to the effect that the 

economic loss rule should not preclude a product purchaser or user from suing a remote product 
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supplier in tort for mere economic loss when the purchaser has no viable contractual remedy 

against the manufacturer or other third parties. Yet, it is precisely in this setting that the 

necessity for application of the economic loss rule is most warranted. If the economic loss rule 

is to serve its purpose, it must be applied to both disputes between parties in contractual privity 

and to disputes between parties having no contractual relationship. Allowing suits in tort in the 

latter instance would without a doubt destroy all of the benefits gained by precluding a tort suit 

in the former instance. 

In view of the extreme importance of the economic loss rule to assuring certainty and 

predictability in transactions involving the sale of goods, one can only wonder how Petitioner 

justifies its attempt to have this Court apply the economic loss rule only as to parties in the 

distributive chain who have availed themselves of the protections contract law and the UCC 

afford, but allow those who do not protect themselves to sue the remote product supplier in tort. 

Petitioner supports its assertion that a "no alternative remedy exception" exists to application of 

the economic loss rule by premising its argument on several initial assumptions which are faulty. 

The first faulty assumption is that the economic loss rule is only applicable to disputes 

between those parties who are in contractual privity. However, this is not, and has not, been 

the law in Florida. &, Casa Clara; Sandarac Ass'n, Inc. v, W.R. Frizell Architects. Inc, , 609 

So.2d 1349 (Fla. 2d DCA 1992); GAF Cow. v. Zack; Affiliate For Evaluation and Therapy v. 

Viasvn Corn. ; Monsanto Agricultural Products Co. v. Edenfield; American Universal Ins. Group 

v. General motors Corn. Indeed, this was precisely the situation involved in Casa Clara and in 
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East River, with which Florida first aligned itself in the FP&L de~ision.~' 

The decision in Miller v. U.S. Steel Corn., 902 F.2d 573 (7th Cir. 1990), in instructive. 

There, a building owner attempted to sue a remote manufacturer of fabricated steel panels in tort 

for damages to the exterior and interior of its building due to corrosion resulting from alleged 

defects. The building owner argued that he should be permitted to sue in tort because he had 

entered into no contract with the remote manufacturer. In rejecting the building owner's attempt 

to confine application of the economic loss rule to those disputes involving only parties in privity 

of contract, the Seventh Circuit opined: 

Our Millers [the building owners] had no contract with U. S. Steel 
[the remote product manufacturer], so we cannot be certain that 
the Supreme Court of Wisconsin would apply the [economic loss] 
doctrine in our case. But we think it would. Privitv of contract 
is not an element of the economic loss doctrine. [citations 
omitted]. The insight behind the doctrine is that commercial 
disputes ought to be resolved according to the principles of 
commercial law rather than according to tort principles designed 
for accidents that cause personal injury or property damage. A 
disputant should not be permitted to oDt out of commercial law by 
refusinp to avail himself of the otmortunities which that law gives 
him. Back when U. S. Steel was urging Mr. Miller to specify 
Cor-Ten steel for the walls of his building, he could have asked U, 
S. Steel for an express warranty, which he could then have 
enforced in a suit for breach of warranty. In fact, as we shall see, 
the literature that U. S .  Steel put out contained an enforceable 
warranty . . . . Alternatively, Miller could have extracted (again, 
for all we know, did extract) suitable warranties from the general 
contractor, which might in turn have extracted a warranty from U. 
S. Steel. All Miller could not do was what he did do, recast his 
case as if one of the corroded wall panels had fallen and broken 

The Supreme Court of Delaware recently addressed the question of "whether the 
economic loss doctrine applies . . , based on the presence or absence of privity" in Danforth v. 
Acorn Structures, Inc., 608 A,2d 1194 (Del. 1992). The court there concluded that the presence 
or absence of privity was irrelevant and that the element of duty as related to the tvpe of harm 
involved was controlling. 
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his foot. [902 F.2d at 5751. 

The theory behind the economic loss rule is that parties at each successive level of the 

chain of distribution should enter into contractual relationships in which risks and burdens are 

allocated by contractual terms, and the product price determinations are reached on the basis of 

those terms. In order for the goal of predictability and certainty in sales transactions to be 

realized, the contractual results of the negotiation of those risks and burdens should continue to 

be recognized at each successive level of the distributive chain. Otherwise, certainty and 

predictability in sales transactions would only exist between the two parties at the top of the 

chain, leaving the manufacturer exposed to limitless tort liability at all successive levels of the 

chain. It is thus obvious that acceptance of Petitioner's argument would, in ultimate effect, be 

to "throw the baby out with the baby water." 

The second erroneous assumption upon which the Petitioner's argument proceeds is that 

application of the economic loss rule to its lawsuit "deprives" it of a previously recognized tort 

claim against a remote product supplier. However, as discussed earlier in this brief, in 

situations involving mere economic loss or unsatisfied consumer expectations, Florida courts 

have never recognized the existence of a negligence or strict products liability claim in favor of 

an ultimate purchaser against a remote product supplier, The only tort duty which has 

heretofore been imposed by the Florida courts is a duty to prevent physical harm to persons and 

property. See, Mathews v. Lawnlite,16 

Thus, the Petitioner is not truly asking this Court to remove a legal impediment to an 

l6 Petitioner's reliance upon Latite Roofins for its argument to the contrary is clearly 
misplaced, since that decision was expressly disapproved in Casa Clara. 
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otherwise pre-existing remedy, but, instead, is asking this Court to create a new tort remedy for 

its benefit. See, e.g., Wheeling Trust & Savings Bank v, Tremco. Inc., 505 N.E.2d 1045 (Ill. 

App. 1987) (economic loss rule did not violate "access to courts" constitutional provision). If 

such a remedy is to be created, then such should not be accomplished through judicial fiat, 

Instead, such a new remedy should only be created by the legislature through revisions to the 

UCC warranty beneficiary provision [§672.317, Fla. Stat, (1991 Supp.)] or through direct 

legislative enactment, l7 

Petitioner's "no alternative remedy" exception argument must be rejected. Otherwise, 

the policy of the FP&L decision "which seeks to encourage negotiation of economic risks at all 

levels of the chain of supply of a product" will be undermined, the economic loss rule will be 

subject to manipulation by plaintiffs wishing to pursue only "the deep and the 

l7 For example, Minnesota's legislature has acted in this area. &, 5604.09, Minn. Stat. 
(1991). 

l8 This potential for manipulation of the economic rule was not lost on the trial judge in one 
of the cases where homeowners and a developer were attempting to sue Masonite in tort to 
recover economic losses: 

Literal application of Latite could result in a situation contrarv to 
the theoretical basis for the economic loss rule. Using the facts in 
Latite, assume that Urbaneck brought the shopping center for a 
pittance, "as is," specifically because of the condition of the roof. 
He would not then be able to sue the seller, having negotiated a 
price based on the poor condition of the roof. Under Latite, 
Urbaneck could still sue Latite Roofing for its negligence, because 
he would have no other theory upon which recovery could be had. 
Such a result would appear to be contrary to the policy of Florida 
power & Light Co. v. Westinghouse Electric Corp., supra, which 
seeks to encourage negotiation of economic risks at all levels of 
the chain of supply of a product. (Adler. et al. v. Masonite Corn., 
Palm Beach County Circuit Court, Case No. CL-91-14357 AD, 

(continued.. .) 
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salutary goals of predictability and certainty in commercial transactions will be impossible to 

reach. In sum, to carve out the requested "no privity" exception urged by Petitioner is legally 

unsupportable, commercially suicidal, and in the end would do more damage than good to 

consumers and the adjudicative process. 

(0 

Certified Question #2: Recognition Of A "Sudden 
Calamitous Event" Exception To the Economic 

Loss Rule Is Unwarranted And Would Be Unworkable 

The Petitioner additionally argues that this Court should recognize an exception to the 

economic loss rule in situations where it is shown that a product defect has caused a "sudden 

calamitous event" which destroyed or caused harm to the product itself. However, this Court 

in FP&L and in Casa Clara has already rejected just such an exception when it adopted the 

"majority" approach and rejected the "intermediate" approach. This Court, the United States 

Supreme Court in East River, and the vast majority of courts in other states have rejected such 

an "intermediate" approach to application of the economic loss rule. The majority rule 

recognizes that any attempt by the judicial system to administer the "degree of risk" or "sudden 

calamitous event" standards which the petitioner is urging would deteriorate into nothing more 

than an unnecessary and unworkable ad hoc system of dispute resolution, The words of the 

Supreme Court in East River provide an apt closing on this point: 

We find the intermediate and minority landbased positions 
unsatisfactory. The intermediate positions which essentially turn 
on the degree of risk are too interdeterminent to enable 

"(. . .continued) 
May 21, 1992 Order Denying Motion to Dismiss, p. 7 [A. 71). 
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manufacturers easily to structure their business behavior. Nor do 
we find Persuasive a distinction that rests on the manner in which 
the Droduct is iniured. We realize that the damage mav be 
qualitative, occurring through gradual deterioration or internal 
breakage. Or it may be calamitous. But either way, since bv 
definition no person or other Dropertv is damages. the resulting 
loss is Durelv economic. Even when the harm to the product itself 
occurs through an abrupt, accident-like event, the resulting loss 
due to repair costs, decreased value, and lost profits is essentially 
the failure of the purchaser to receive the benefit of its bargain -- 
traditionally the core concern of contract law. 

Certified Question #3: No Post-Sale Failure 
to Warn Action Based In Tort Exists For 
The Recoverv Of Mere Economic Losses 

This Court should also summarily reject Petitioner's final argument that an exception to 

the economic loss rule should be recognized so as to permit it to pursue a tort cause of action 

against the Respondent, a remote product manufacturer, to recover purely economic damages 

based upon some alleged breach by the Respondent of a purported post-sale duty to warn. 

Petitioner's proposed "post-sale duty to warn" exception to the economic loss rule is simply 
_ I  

irreconcilable with those principles forming the foundation of tort law, and a fortiori the 

economic loss rule, More specifically, Petitioner's post-sale duty to warn argument proceeds 

upon the basis of the erroneous legal assumption that "but for" the existence of the economic 

loss rule the Respondent/manufacturer owed it a tort-based duty to warn of product defects first 

discovered post-sale which might cause it to suffer economic or commercial losses, Based upon 

the same legal principles and considerations discussed above, it is clear that no such tort-based 

duty exists under Florida law. Again, Petitioner's argument not only asks this Court to carve 

out an "exception" to the economic loss rule, but also asks it to recognize, create and then 

42 

HARDY,  EISSETT & L I P T O N ,  P . A .  * M A I L I N G  ADDRESS,  P . 0 .  BOX 9700, MIAMI,  FLORIDA 33101-9700 

501 N O R T H E A S T  F I R S T  AVENUE, MIAMI ,  F L O R I D A  33132-1998 - M I A M I  (305) 358-6200 * B R O W A A D  (305) 462-6377 



incorporate into this State’s jurisprudence a new duty, based in tort, owed by manufacturers to 

remote product purchasers/users to protect their economic interests. No sound legal or policy 

considerations support Petitioner’s request, and therefore it should also be expressly rejected. 

CONCLUSION 

Based upon the reasoning and citations of authority set forth above, it is respectfully 

submitted that this Court should answer the certified questions by declaring that the federal trial 

court properly applied Florida’s economic loss rule in dismissing Petitioner’s tort suit for 

economic damages. No sound reason exists for creating any exceptions to the rule so as to 

permit suits in tort when the existing common law contract and UCC remedies are entirely 

adequate to provide protections against economic loss to all levels in the distributive chain. 

Hardy Bissett & Lipton, P.A. 
P. 0. Box 9700 
Miami, FL 33101-9700 
(305) 358-6200 

Florida Bar No. 297127 

Attorneys for Masonite Corporation 
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ROBERT AND HELEN ADLER et al., 

Plaintiff(s), 

vs . 
MASONITE CORPORATION AND ROBERT 
C. MALT & COMPANY, 

Defendant (s) . 

. .. " . .  

/, 
\ 

\ %  

IN THE CIRCUIT COURT IN AND------ \ 

FOR P A M  BEACH COUNTY, FLORIDA - -  

C i v i l  Div i s ion  
CASE NO. CL-91-14357-AD 

ORDER DENYING PART I A l  OF MASONITE'S MOTION TO DISMISS 

This case came before the Cour t  on Defendant Masonite 

Corporation's Motion to Dismiss Counts I1 and I11 of Plaintiffs' 

Amended Complaint. For the purpose of this motion, the allegations 

of the Amended Complaint are taken as true. Plaintiffs are 

homeowners in a residential subdivision ca l l ed  Victoria Woods. 

Plaintiff Adlers purchased their home directly from the developer, 

Robert C. Malt & Co. Plaintiff Fignars purchased their home from a 

p r i o r  homeowner and have no direct privity of contract with the 

developer. The amended complaint alleges in pertinent part as 

follows : 

10. From approximately 1985 to 1991, Malt, as 
general contractor, constructed the Improvements* 
at VICTORIA WOODS improperly by . . . applying 
defective lap siding manufactured by the 
Defendant Masonite to the exteriors of the 
wood-frame homes in said development. . . 

*Paragraph 4 of the amended complaint defines "the 
Improvements" as the homes in Victoria Woods, "Wood-frame structures 
sided with Masonite hardboard lap siding." 
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* * * 

12. . . .  The Defendant, MALT, as the 
builder/vendor of VICTORIA WOODS, purchased 
defective lap siding and other building materials 

defective building materials into the 
Improvements as aforesaid. There is no p r i v i t y  
of cont rac t  between Masonite and the Homeowners. 

from MASONITE. . .  and incorporated said 

13. The defective Masonite lap siding and other 
building materials have prematurely deteriorated 
resulting in, among other things, substantial 
disintegration of the exterior walls of the 
Improvements, which disintegration has further 
resulted in water intrusion into the interior of 
the  homes, deterioration of the structural 
wood-framed members to which the defective lap 
siding and other materials are attached, insect 
infestation and other damage which significantly 
impairs the structural integrity of the 
Improvements and which has significantly 
diminished the market value of all the 
Homeowners' Improvements. I 

14. The referenced degradation of the Masonite 
products and resultant damage to other property 
i.e., deterioration of the structural, 
wood-framed members of the homes has rendered the 
homes at VICTORIA WOODS structurally weak and 
creates a r i s k  of sudden, unexpected harm to 
persons and property which, in concert with the 
resultant substantial water intrusion into the 
homes, renders the  subject dwellings 
uninhabitable. 

Count I1 of the Amended Complaint seeks recovery against  

Masonito on the theory of strict liability. That count contends 

that the lap siding and building materials manufactured and sold by 

Masonite to the general contractor "contained latent defects which 

caused them to degrade and deteriorate under normal weather 

conditions and usage and renders s a i d  products inherently defective 

and unreasonably dangerous." Count I11 sounds in negligence and 

I 

asserts that Masanite breached its duty to manufacture s i d i n g  and 

building materials "in accordance w i t h  proper design and engineering 
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practices such that these materials would be suitable for exterior 

application on residential structures and be free of any defects 

which cause premature deter iorat ion.I t  

Masonite argues that the economic loss rule requires that 
I 

Counts 11 and I11 be dismissed f o r  failure to state a cause of 

action. 

to "other  propertyii within the parameters of the rule and 

they have no alternative means of recovery against Masonite under 

the holding of &,atite Roofins Comsanv, Inc. v. Urbanek, 5 2 8  So. 2d 

1381, 1383 '(Fla. 4th DCA 1988). 

Plaintiffs respond that (1) their pleading alleges damage 

( 2 )  that 

The economic loss rule is that l'recovery for purely 

economic losses under a negligent tort theory is normally not 

allowed absent a claim f o r  personal injur ies  or property damage.It 

L a t i t e  Rclodincr C omeany, fnc . v. Urbanek, sumq,  5 2 8  So. 2d at 1382.* 

Plaintiffs' Amended Complaint does n o t  seek damages f o r  personal 

in jury .  Under existing Florida law, the damage to the homes caused 

by the defective siding is not damage to "other property" sufficient 

to avoid the application of the rule. / Ca sa Clara Condominium 

*The economic loss rule clearly applies to negligence and 
strict product l i ab i l i ty  theories of recovery. However, the rule 
has also been applied to bar recovery of economifdamages caused by 
the fraud of one of the parties to a contract. J, B atten Corp. v. 
Oakridae Investment: s 8 5  

j i n  apparent 
conflict w i t h  &?M C o m  oration v. sou them Bell Tel. h Tel., 515 So. 
2d 180, 181 (Fla. 1987) which indicates that a party to a cantract 
may pursue a claim for economic losses if it can prove a tort 
"independent of the breach" of contract. See, $ t r i c k 1  and-Collins 
Constmc-n v. Barn ett Bank of Nanles, 5 4 5  So. 2d 476, 477 ( F l a .  
2nd DCA 1989). 

# 546 So. 2d 6 8 ,  69 ( F l a .  2nd DCA 1989); 
co V S rwratinn,  920 F. 2d 
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Association, Inc. v. Charlev Toppino & S o n s ,  Inc., 5 8 8  So. 2d 631, 

633 ( F l a .  3rd DCA 1991);6F Corporation v. Zack ComPanv, 4 4 5  So. 2d 

350, 351-52 (Fla. 3rd DCA 1984), rev. den., 453 So. 2d 4 5  (Fla. 

1984) ; 6 n a  Life & Casualty Companv v .  Therm-0-Disc. Inc., 511 So. 

2d 992, 994 (Fla. 1987).* 

Plaintiffs contend t h a t  this case f a l l s  w i t h i n  the  

e x c e p t i o n  to the economic loss rule set f o r t h  in L a t i t e  Roofins Co., 

I n c .  v. Urbanek, 528 So. 2d 1381 (Fla. 4th DCA 1 9 8 8 ) .  In t h a t  case, 

Urbanek and his par tne r  purchased a shopping center dur ing  

construction. At the  time of purchase, Latite Roofing (the roofing 

contractor).had built most of the roof before being compelled to 

stop work. 

construction and installation of the roof. Latite raised the 

Urbanek successfully sued Latite for.negligent 

economic loss rule as a bar to Urbanek's claim for economic losses. 

The Fourth District found the  rule to be inapplicable, c i t i n g  

corn. v. Southern Bell T e l m h o n e  & Telesraph Co., 515 So. 2d 180 

(Fla. 1987) and A.R,  Mover, Inc. v. Graham I 2 8 5  So. 2d 397 (Fla. 

1973). 

* A t  least two Florida cases language 
from W, Prosser, The Law of Torts 5101 

There can be no doubt that the seller's liability 
for negligence coyers. . . property damage to the 
defective chattel i tself ,  as where an automobile 
is virecked by reason of its own bad breaks, as 
well as damage to any other property in the 
vicinity. 

Latite Roofina Ca, .  Inc. v. Urbane&, swra, 528 So. 2d at 1383; 
, 500 so. A f f i l i a t  es for Evaluat icrn and Theranv. Inc.  v. Via svn Corn. 

2d 6 8 8 ,  691 ( P l a .  3 r d  DCA 1987). The cited language would appear to 
be inconsistent w i t h  Florida law. However, a more recent edit ion of 
the 8-8 treatise&opts a position consistent with 
GAF CO- oration . W. Prosser, 36hz: Taw of Torts ,  310 

L) 
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. . . [I]t seems clear that invocation of the 
rule precluding tort claims f o r  only economic 
losses applies only when there are alternative 
theories of recovery better suited to compensate 
the damaged party f o r  a peculiar kind of l o s s .  

In the present case the complaint is cast in 
negligence, which appears to be Urbanek's sole 
theory upon which recovery can be had against 
Latite. Accordingly, we believe that the 
judgment f o r  Urbanek's economic damages f o r  c o s t  
of repair should be affirmed. L a t i t e  Roofinq 
co., I nc. v. Urbanek, supra, 528 So. 2d at 1383. 

Two federal courts have relied on L a t i t e  in determining the 

scope of Florida's economic loss rule .  Butchkoskv v. Enstrom 

Helicorrter Cornoration, -F. Supp. I 6 FLW Fed. D 2 9 ( S . D .  Fla.  

1992); Interfase Inc. v. P i o n e e r  Technolosies Grouri. Inc., F. 

Supp. , 5 FLW Fed. D463 ( M . D .  F l a .  1991). Latite conflicts with 

a line of Florida cases where there was na priv i ty  between the 

plaintiff and defendant and courts nonetheless appl ied  the economic 

a Clara Condominium Association, In c. v. Charley 
loss rule. LS 
ToDin no & Sons. In c., supra, 588 So. 2d a t  633-34; / GAF Corporation 

v. Zack Comnanv, sums, 445 So. 2d at 351-52; Affiliates For 

Evaluation and Therapv. Inc, v. Viasyn C o m . ,  sut3ra, 500  So. 2d at 

693. 

/ 

In each of these cases, negligence and products liability were 

the only posdble  theories of recovery against defendants who 

successfully raised the economic loss rule. 

Masonite argues that  the First District distinguished 

Latite in N e r i c a n  Universal Insurance G r o w  v.  General Motors 

Cornorat ion, 578 So. 2d 451 (Fl 'a .  1st DCA 1991). In American 

UniversaL, the plaintiff purchased a replacement oil pump from 
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a supplier. General Motors had manufactured the pump. After a pump 

malfunction burned up the engine, the plaintiff sued General Motors 

in negligence and strict liability and the supplier f o r  breach of an 

implied warranty. The First District held that the economic ' loss  

rule barred the plaintiff's claim against  General Motors. The 

plaintiff cited Lat i t e  and argued t h a t  because there was no privity 

w i t h  General Motors, there was no basis for recovery a g a i n s t  GM 

except under the two tort theories, The F i r s t  District rejected the 

L a t i t e  argument as follows: 

This argument overlooks t h a t  a contract a c t i o n  
remains pending against t h e  seller of t h e  
allegedly defective product. . . Moreover, t h e  
end result of the Fast Riv er and tho Florida 
Power is Lisht decisions is that  relegating 
parties to contract remedies in cases such as 
this allows parties to freely contract.and 
allocate the risks of a defective product as they 
wish. . . u. at 454-55. 

American Universal cannot be reconciled with L a t i t e .  

Urbanek brought no claim brought against t h e  seller of the shopping 

center. However, under Jatite, the existence of a potential claim 

against a third party is n o t  germane to the analysis of whether the 

In L a t i t e ,  

economic loss rule could be raised by a separate defendant. If the 

American Universal analysis is correct, it should apply also  to a 

potential, but unnamed, defendant. A plaintiff should not be 

allowed to manipulate the application of the economic lass ru le  by 

whom it elects to sue. 

Latitg, the Court must determine whether a plaintiff has a cause of 

action against the defendant seeking the application of the economic 

To properly apply the plain language of 

loss rule, and not  whether a plaintiff has a cause of action 
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against any other par ty .*  This C o u r t  is required to follow the 

plain language of L a t i t e  which is in direct c o n f l i c t  with American 

Universal, a decision from another district. 

- 
- 

The policy behind the economic l o s s  rule  is to encourage 

parties I t to  negotiate economic r i s k s  through warranty provisions and 

price." Florida Power & L i q h t  Co. v. Westinshouse Electric Corp., 

510 So. 2d 899, 901 (Fla. 1987). This policy is based on the 

implied assumption that a purchase r  can effectively protect h i s  own 

interests.  u., at 9 0 2  ( ' I "  . . f u r t h e r ,  the purchaser. . . can 
p r o t e c t  h i s  interests by negotiation and contractual bargaining or 

insurance.  . . I 1 ) ;  American Universal Insurance Group v. General. 

Motors Cornoration, sums, 578 So. 2d at 455  ( I 8 .  . . relegating 
parties to contract remedies. . . allows part ies  to freely con t rac t  

and allocate the r i s k s  of a defective product as they wish. . . I * ) ,  

In t h i s  case, Plaintiffs are private homeowners complaining of a 

defective product incorporated by the builder into their homes. In 

other contexts, the Florida courts have recognized that purchasers 

of homes are in an unequal bargaining position w i t h  a developer. 

Conklin v. Hurlw, 4 2 8  So. 2d 654,  657-58 (Fla. 1983); Gable v.  

*Literal application of Utite could result in a situation 
contrary to the theoretical bas i s  for the economic loss  rule. 
the facts in &atite, assume that Urbanek bought the shopping center 
far a pittance, "as is," specifically because of the condition of 
the roof. He would not then be able to sue the seller, having 
negotiated a price based on the poor condit ion of the roof. Under 
Latite, Urbanek could still sue Latite Roofing for its negligence, 
because he would have no other theory upon which recovery could be 
had. Such a result would appear, to be contrary to the policy of 
Florida Power ti &&ht Co, v, W e s t i a Q u  se E l e  ctric Corn., sum&, 
which seeks to encourage negotiation of economic r i s k s  at all levels 
of the chain of supply of a product. 

Using 

. .  

7 
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Silver, 2 5 8  So. 2d 11 (Fla. 4th DCA 1972), cert .  d i s m . ,  2 6 4  So. 2d 

418 (Fla. 1972). The seller of a residence is under a duty to 

disclose material d e f e c t s  in it, a duty not imposed on a seller of 

commercial property. Johnson v. Davis, 4 8 0  So. 2d 6 2 5  (Fla. a, 1985) ; 

Futura Realtv v. Lone Star Buildins C e n t e r s ,  578 So. 2d 363 ( F l a .  

3rd DCA 1 9 9 1 ) .  Courts have fashioned special rules to take into 

account the realities of t h e  home purchase transaction. The 

appellate cour t s  might well d e c i d e  that s imi l a r  policy reasons 

should limit the application of the ecanomic loss r u l e  in a case 

such as this, where part i e s  with the most economic muscle could 

limit their exposure f o r  defective products ,  to the  financial 

detriment of the  ultimate homebuyer. Based on the foregoing, it is 

ORDERED AND ADJUDGED as follows: 

1. Masonite's Motion to Dismiss contained in paragraph 7 

through 12 of its motion are denied. 

2 .  The grounds contained i n  subpart (a)  of its Motion to 

Dismiss shall be set  for hearing on the Court's next non-jury docket. 

DONE AND ORDERED in W e s t  P a l m  Beach, Florida this 2lst day 

of May, 1992. 

copies furnished: 

.. 

Steven G. Mocarski, E s q . ,  201 Alhambra Circle, Sui'te 1102, Coral 
Gables, FL 33134 . .  
L i s e  L. Hudson, E s q .  and Christopher M. Larmoyeux, E s q . ,  P.O. Drawer 
3086, West Palm Beach, FL 33402-3086 

G .  William B i s s e t ,  E s q . ,  501 Northeast F i r s t  Avenue, Miami, FL 33132 

Stephen N. Lipton, Esq., P.O. Box 3 7 0 4 ,  West Palm Beach, FL 33402 
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Cayuga Harvesttr, a largMlcale f-, purehascd a harvesting 
machine fiwn Allis-chalmtm.' The machine xd.fhcticmui and 
Cayuga was unable to harvest its c f 0 p . I  When Cayuga sued for 

Unidty sebooi 00 L.W. 

W I  K. J w  U the Miltoa Huyllr?rprofegorofTrade Rquhtion at Columbia 

1 . crwr -. I nc. v . AuLcbnlmas Gorp. 9s A.DU 5, 465 N . Y . W  606 

2. Id . at 7, 465 N.Y.S.2d at 609 . 
. 
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VIIL APPENDM: THE ECONOMIC Loss Docrraw~ IN 
COMMERCIAL SALES TRANSACTIONS 

1. Absent an accident-like injury to the product itself, or to the 
person or other property of the buyer, the overwhelming majority of 
courts d a y  recovery, in negligence and in strict liability, to the buyer 
of a defative prduct: 

Wisconsin Power & Light Co. v. Westinghouse Elec. Cop, 830 
F.2d 1405 (7th Cir. 1987) (Wisconsin law) (negligence and strict lia- 
bility); S h i p  2295, Inc. v. Avondale Shipyards, Inc., 825 F.2d 925 
(5th Ci. 1987) (admiralty) (negligence and strict liability), cerr. 
denied, 485 U.S. 1007 (1988); Twin Disc, Inc. v. Big Bud Tractor, 
Inc., 772 F.2d 1329 (7th Cir. 1985) (Wisconsin law) (negligence and 
strict liability); Sanco, Inc. v. Ford Motor Co., 771 F.2d 1081 (7th 
Ci .  1985) (Indiana law) (negligence); American Home Assurance Co. 
v. Major Tool & Mach., Inc., 767 F.2d 446 (8th Cir. 1985) (Minne- 
sota law) (negligence and strict liability); Henry Hude, Inc. v. WRH 
Prods. Co., 766 F.2d 105 (3d Cir. 1985) (New Jersey law) (negligence 
and strict liability); Colonial Park Country Club v. Joan of Arc, 746 
E2d 1425 (10th Cir. 1984) (New Mexico law) (strict liability); R.W. 
Murray Co. v. Shatterproof Glass Corp., 697 F.2d 818 (8th Cir. 1983) 
(Missouri law) (negligence); Fhtkote Co. v. Dravo Corp., 678 F.2d 
942 (11th Cir. 1982) (Georgia law) (negligcncc); Punis v. Consoli- 
dated Energy Prods. Co., 674 F.2d 217 (4th Cir. 1982) (South Caro- 
lina law) (strict liability); Mercer v. Long Mfg. N.C., Inc., 665 F.2d 
61 (5th Cit. 1982) (Texas law) (strict liability); Pittway Corp. v. Lock- 
heed Aircraft Corp., 641 F.2d 524 (7th Cir. 1981) (Illinois law) (strict 
liability); J a a a  8t Laughlin S W  Corp. v. Johns-Man~e Sales Corp., 
626 F.2d 280 (3d Cir. 1980) (Illinois law) (ncgligcncc and strict liabil- 
ity); Two Rivers Co. v. Curtiss Breedkg Serv., Div. of Scarle Agric. 
he, 624 E2d 1242 (5th Cir. 1980) vexas law) (strict liability), c m .  
t ided, 450 U.S. 920 (1981); Tokio Marine 8t Firt Ins. Co. v. McDon- 
d Douglaa Gorp., 617 F.2d 936 (26 Ci. 1980) (California law) (neg- 

Wadinavian Airfinea Sys. v. United Aircraft Corp., 401 F.2d 425 
(9th Cir. 1979) (califotnin law) (strict liability); S.M. Wilson & Co. v. 
Smith Int'l, Inc., 587 F.2d 1363 (!% Cir. 1978) (California law) (neg- 
ligencch Posttape Gssocs. v. Eastman KodaL Co., 537 F.2d 751 (3d 
Cir. 1976) (Pennsylvania law) (strict liability); Southwest Forest 
Indus., hc. v. Westinghouse Elcc. Corp., 422 F.2d 1013 (9th Cir.) 
(Pennsylvania law) (strict liability), cert denied, 400 U.S. 902 (1970); 
PPG Indus., Inc. v. Sundstrand Corp., 681 F. Supp. 287 (W.D. Pa. 
1988) (California, Illinois, and North Carolina law) (negligence); Frey 

ligulcc and strict liability); 

I .  
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546 F. Supp. 533 (D. Kan. 1982) (Kansas law) (neghgence); Office 
Supply Co. v. Basic/Four Corp., 538 F. Supp. 776 (E.D. Wis. 1982) 
(California law) (negligence); Argo Welded Prods., Inc. v. J.T. Ryer- 
son Steel & Sons, 528 F. Supp. 583 (E.D. Pa. 1981) (New Jersey and 
Pennsylvania law) (negligence); Baltimore Football Club, Inc. v. 
Lockheed Corp., 525 F. Supp. 1206 (N.D. Ga. 1981) (Georgia law) 
(negligence and strict liability); Kaiser Aluminum & Chem. Corp. v. 
Ingersoll-Rand Co., 519 F. Supp. 60 (S.D. Ga. 1981) (Georgia law) 
(negligence); Polycon Indus., Inc. v. Hercules Inc., 471 F. Supp. 1316 
(E.D. Wis. 1979) (Michigan law) (strict liability); 

Sioux City Community School Dist. v. International Tel. & Tel. 
Corp., 461 F. Supp. 662 (N.D. Iowa 1978) (Iowa law) (strict liability); 
Plainwell Paper Co. v. Pram, Inc., 430 F. Supp. 1386 (W.D. Pa. 1977) 
(Pennsylvania law) (strict liability); Midland Forge, Inc. v. Letts 
Indus., Inc., 395 F. Supp. 506 (N.D. Iowa 1975) (Iowa law) (strict 
liability); Arizona v. Cook Paint & Varnish Co., 391 F. Supp. 962 (D. 
Ariz. 1975) (Alaska, Arizona, California, Hawaii, and Texas law) 
(negligence and strict liability), a . ' d  per curiam, 541 F.2d 226 (9th 
Cir. 1976), cert. denied, 430 U.S. 915 (1977); Cooley v. Salopian 
Indus., Ltd., 383 F. Supp. 11 14 @S.C. 1974) (South Carolina law) 
(strict liability); Iowa Elec. Light & Power Co. v.' Allis-Chalmers 
Mfg. Co., 360 F. Supp. 25 (S.D. Iowa 1973) (Iowa law) (strict liabil- 
ity); Noel Transfer & Package Delivery Sen., Inc. v. General Motors 
Corp., 341 F. Supp. 968 (D. Minn. 1972) (Minnesota law) (strict lia- 
bility); Karl's Shoe Stores, Ltd. v. United Shoe Mach. Corp., 145 F. 
Supp. 376 (D. Mass. 1956) (Massachusetts law) (negligence); Dono- 
van Constr. Co. v. General El=. Co., 133 F. Supp. 870 @. Minn. 
1955) (Minnesota law) (negligence); State ex re1 Smith v. Tyonek 
Timber, Inc., 680 P.2d 1148 (Alaska 1984) (neghgenw); Northern 
Power & Eng'g Corp. v. Caterpillar Tractor Go., 623 P.2d 324 
(Alaska 1981) (negligence and strict liability); Bauchamp v. Wilson, 
21 Ariz. App. 14,515 P.2d 41 (1973) (strict liability); Berkeley Pump 

(strict liability); Sacramento R e g i d  Transit Dist. v. Grumman 
Flexible, 158 Cal. App. 3d 289,204 CaL Rptr. 736 (1984) (negligence 
and strict liability); Kaiser Steel Corp. v. Westinghouse Elec. Corp., 
55 Cal. App. 3d 737, 127 Cal. Rptr. 838 (Ct. App. 1976) (strict liabil- 
ity); Anthony v. Kelsey-Hayes Co., 25 Cal. App. 3d 442, 102 Cal. 
Rptr. 113 (1972) (negligence and strict liability); Florida Power & 
Light Co. v. Westinghouse Elec. Cop., 510 So. 2d 899 (Ha. 1987) 
(negligence): Affiliates for Evaluation & Therapy, Inc. v. Viasyn 
Corp., 500 So. 2d 688 (Fla bist. Ct. App. 1987) (negligence); GAF 

Co. V. Red-Jo~~ph Land CO., 279 hk. 384, 653 S.W.2d 128 (1983) 
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Corp. v. Zack CO., 445 So. 2d 350 (Fia. Dist. Ct. App.) (negligence 
and strict liability), review denied, 453 So. 2d 45 ma. 1984); 
Cedars of Lebanon Hosp. Corp. v. European X-Ray Distribs., 444 

So. 26 1068 (Fla Dist. Ct. App. 1984) (strict liability); Monsanto 
Agric. Prods. Co. v. Eddcld, 426 So. 2d 574 (Fla Dist. Ct. App. 
1982) (negligence); State v. Mitchell Constr. Co., 108 Idaho 335. 699 

American Bldg. CO., 107 Idaho 406, 690 P.2d 341 (1984) (negligence 
and strict liability); Clark v. International Harvester Co., 99 Idaho 
326, 581 P.2d 784 (1978) (negligence); Myers v. A.O. Smith Harves- 
tore Prods., Inc., 114 Idaho 432,757 P.2d 695 (Ct. App. 1988) (negli- 
gence and strict liability); Anderson Elm., Inc. v. Ledbetter Erection 
Corp., 115 Ill. 2d 146, 503 N.E.2d 246 (1986) (negligence); Moorman 
Mfg. Co. v. National Tank Co., 91 Ill. 2d 69, 435 N.E.2d 443 (1982) 
(negligence and strict liability); Album Graphics, Inc. v. Beatrice 
Foods CE)., 87 111. App. 36 338,408 N.E.2d 1041 (1980) (negiigence); 
Alfred N. Koplin & CO. v. Chrysler Corp., 49 Ill. App. 3d 194, 364 
N.E.2d 100 (1977) (negligence); Dunon v. International Harvester 
Co., 504 N.E.2d 313 (Ind. Ct. App. 1987) (strict liability); Bay State- 
Spray & Provincetown S.S., Inc. v. Caterpillar Tractor Co., 404 Mass. 

John Deere Indus. Equip. Co., 9-M-a. App. Ct. 625,403N.E.2d 430 
(1980) (negligence); Great Am. Ins. Co. v. Paty’s, Inc., 154 Mich. 
App. 634, 397 N.W.2d 853 (1986) (negligmce), appeal denied, 428 
Mich. 874 (1987); A.C. Hoyle Co. v. Spcrry Rand Corp., 128 Mich. 
App. 557, 340 N.W.2d 326 (1983) (negligence); McGhee v. GMC 
Truck & coach Div., 98 Mi& ADD. 495. 296 N.W.2d 286 (1980) 

V. Aetaspatialc Helic0pt.q Corp., 374 N,W2d 43 1 (Minn. 1985) (neg- 
ligence and strict liability); h+fhnca~lis W y  of Fine Arts v. Parker- 
llleirr Assow. Archikcts, hc., 354 N.W.2d 816 (Minn. 1984) (negli- 
gence and strict liability); Supcrwood Corp. v. Sitmplkamp COT., 
311 N.W.2d 159 (Minu. 1981) (negligence and strict liabilityh Hol- 
stad v. Southwstem Pordain, Inc., 421 N.W.2d 371 (Mtnn. Ct. 
App. 1988) (negligence and strict We); 
Tri-Statc Ins. Co. v. Lindsay E m ,  364 N.W.2d 894 (Minn. Ct. App. 
1985) (negligence and strict liability); St. Paul Fire r5t Marine Ins. Co. 
V. Stccplt Jac, Inc., 352 N.W.2d 107 (Minn. Ct. App. 1984) (negli- 
gemc and strict liability); Sbarp Bros. Contracting Co. v. American 
Hoist & Derrick Co., 703 S.W.2d 901 (No. Ct. App. 1986) (strict 
liability); Forrest v. Chrysler Corp., 632 S.W.2d 29 (Mo. Ct. App. 
1982) (strict liability); Clevkger & Wright Co. v. A.O. Smith Harves- 
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tore Prods., Inc., 625 S.W.2d 906 (Mo. Ct. App. 1981) (neghgence 
and strict liability); National Crane Corp. v. Ohio Steel Tube Co., 213 
Neb. 782,332 N.W.2d 39 (1983) (negligence and strict liability); Cen- 
tral Bit Supply Inc. v. Wddmp Drilling & Pump, Inc., 102 Nev. 139, 
717 P.2d 35 (1986) (neghgence and strict liability); Spring Motors 
Distribs., Inc. v. Ford Motor Co., 98 N.J. 5S5, 489 A.2d 660 (1985) 
(negligence and strict liability); Schiavone COnstr. Co. v. Elgood 
Mayo Corp., 56 N.Y.2d 667, 436 N.E.2d 1322, 451 N.Y.S.2d 720 
(1982) (strict liability); Utica Observer Dispatch, Inc. v. Booth, 106 
A.D.2d 863, 483 N.Y.S.2d 5 4 0  (1984) (negligence); Mid-Hudson 
Mack, Inc. v. Dutchess Quarry & Supply Co., 99 A.D.2d 751, 471 
N.Y.S.2d 664 (1984) (negligence and strict liability); Cayuga Har- 
vester, Inc. v. Allis-Chalmers Corp., 9s A.D.2d 5 , 4 6 5  N.Y.S.2d 606 
(1983) (negligence and strict liability); Steckmar Nat’l Realty & Inv. 
Corp. v. J.I. Case Co., 99 Misc. 2d 212, 415 N.Y.S.2d 946 (Sup. Ct. 
1979) (negligence and st r ic t  liability); Trans World Airlines, Inc. v. 

1955) (neglrgwce); Hagert v. Hatton Commditia, Inc., 350 N.W.2d 

can Mfrs. Mut. Ins. Co., 42 Ohio St. 3d 40, 537 N.E.2d 624 (1989) 
(negligence and strict liability); AveneU v. WeStinghousc Elec. Corp., 
41 Ohio App. 2d 150, 324 N.E.2d 583 (1974) (strict Liability); Brown 
v. Western Farmers Ass’n, 268 Or. 470, 521 P.2d 537 (1974) (strict 
liability); REM Coal Co. v. Clark Equip. Co., 1563 A.2d 128 (Pa. 
Supr. 1989) (negligence and strict liability); Carolina Winds Owners’ 
Aso’n v. Joe Hardin Builder, hc, 297 S.C. 74, 374 S.E2d 897 (Ct. 
App. 1988) (favorable comment on Cconomic loss doctrine in context 
of construction casc involving negligence); Mid Continent Aircraft 
Gorp. v. Curry County Spraying Scrv., hc., 572 S.W.2d 308 (Tex. 
1978) (strict liability); Pioneer Hi-Bred Int’l, Inc. v. Talley, 493 
S.W.2d 602 (Tcx. Civ. App. 1973) (sthct liability); Scnscnbrenner v. 
Rust, orling & Nealc, Architects, In=, 236 Va. 419, 374 S.E.2d 55 
(1988) (hvorabk comment on ecollomic loss doctsinc in context of 
COahltrUCtiOn case hvolving n w h  Stumyscop Grading Inc. v. 
Miller, Bradford & Risberg, 148 Wh. 26 910,437 N.W.2d 213 (1989). 

--Wright Coq., 1 Misc. 2d 477, 148 N.Y.S.2d 284 (SUP. Ct. 

591 (N.D. 1984) (Strict liability); C h ~ m t d  Adhesives, I~c. V. Ameri- 

~ 2. There is some authority to the contrary, particularly in cases 
asstrting negligence: 
’ s+N. Fcldman & Son v. Checker Moton Corp., 572 F. Supp. 310 
(S.D.N.Y. 1983) (Michigan law) (negligence and strict liability); R & 
L Grab Co. v. Chicago E. Corp., 531 F. Supp. 201 (N.D. Ill. 1981) 
(Wisconsin law) (negligence and strict liability); Feeders, Inc. v. Mon- 
saato Co., No. Civ. 4-77-306 @. Minn. May 15, 1981) (LEXIS, 
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Gmfed library, Dist file) (Minnesota law) (negligence); Mead Corp. v. 
Allendale Mut. Ins. Co., 465 F. Supp. 355 (N.D. Ohio 1979) (Ohio 
law) (strict liability); Continental Oil Co. v. General Am. Transp. 
Corp., 409 F. Supp. 288 (S.D. Tex. 1976) (Ohio law) (negligence and 
strict liability); Berkeley Pump Co. v. Reed-Joseph Land Co., 279 
Ark. 384, 653 S.W.2d 128 (1983) (negligence); Pisano v. American 
Leasing, 146 Cal. App. 3d 194, 194 Cal. Rptr. 77 (1983) (negligence); 
Webb v. Dessert Seed Co., 718 P.2d 1057 (Colo. 1986) (negligence); 
Omni Flying Club, Inc. v. Cessna Aircraft Co., 366 Mass. 154, 3 15 
N.E.2d 885 (1974) (negligence); Spence v. Three Rivers Builders & 
Masonry Supply, Inc., 353 Mich. 120, 90 N.W.2d 873 (1958) (negli- 
gence); Lang v. General Motors Corp., 136 N.W.2d 805 (N.D. 1965) 
(neghgence); State ex rel. W. Seed Prod. Corp. v. Campbell, 250 Or. 
262, 442 P.2d 215 (1968) (negligence), cerr. denied, 393 U.S. 1093 
(1969); W.R.H., Inc. v. Economy Builders Supply, 633 P.2d 42 (Utah 
1981) (negligence); Berg v. General Motors Corp., 87 Wash. 2d 584, 
555 P.2d 818 (1976) (negligence); Nakanishi v. Foster, 64 Wash. 2d 

Schroeder & Gssocs., 72 Wii. 26 38, 240-N.W.2d 124 (1974) (strict 
liability and negligence); Air Prods. & Cham., Inc. v. Fairbanks 
Morse, Inc., 58 Wk. 2d 193, 206 N.W.2d 414 (1973) (Pennsylvania 
law) (strict liability). 

The leading case upholding recovery in strict liability for eco- 
nomic loss was Santor v. A gt M. Karagheusian, Inc., 44 N.J. 52,207 
A.2d 305 (1965). The ruling was subsequently conlined to consumer 
WXIS in Spring Moton Distributors., Inc. v. Ford Motor Co., 98 N.J. 
555, 489 A.2d 660 (1985). But cf. CinnaminsOn Township Bd. of 

ing the rewvery of the cost of replacing asbestos tile in a commercial 
cantext). 

M a n y  of the cages sustaining liability for economic loss are no 
longer authoritative or axe subject to Serious question: (1) the Massa- 
chusetts decision in Omni H'g Club has ban disapproved in subse- 

cat#pillar Tractor Co., 404 Mass. 103, 533 N.E.2d 1350 (1989); (2) 
the decisions under Michigan law in Feldman, Spnce, and Southgate 
have been superseded, see Great Am. Ins. Co. v. Paty's, Inc., 154 
Mich. App. 634, 397 N.W.2d 853 (1986h ameal denied. 428 Mich. 

Ed=. V. U.S. GYPSUIII CO., 552 F. SUPP. 855 (D.N.J. 1982) (uphold- 

quent opinions, see Bay statbspnly & Pro~cc town S.S. co. v. 

superseded, see Superwood Corp. v. Siempelkamp, 311 N.W.2d 159 
(Minr~. 1981); (4) the decisions under Ohio law in Mead and Conti- 
nental Oil have been superseded, see Chemitrol Adhesives, Inc. v. 
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American Mfrs. Mut. Ins. Co., 42 Ohio St. 36 40, 537 N.E.2d 624 
(1989); ( 5 )  the Washington decisions in Berg and Nukanishi have been 
overturned by statute, see WASH. REV. CODE A”. 4 7.72.010(4), (6) 
(Supp. 1989); and (6) the decisions under Wisconsin law in R & L 
Grain and City of La Crosse are of questionable validity, see Wiscon- 
sin Power & Light Co. v. Westinghouse Elec. Corp., 830 F.2d 1405 
(7th Cir. 1987); Sunnyslope Grading Inc. v. Miller, Bradford & Ris- 
berg, 148 Wis. 2d 910,437 N.W.2d 213 (1989). In addition, there are 
unresolved confiicts in the California decisions with respect to 
negligence. 

3. For the most part, state product liability statutes refer to 
“property damage” or the equivalent without further elaboration. See 

681(3) (1982); ARK. STAT. ANN. 45 4-86-102, 16-116-102(5) (1987) 
(harm to property); COLO. REV. STAT. 4 13-2141(2) (1987); DEL. 
CODE A”. tit. 18, 5 7001 (1989); KY. REV. STAT. A”. 4 
411.300(1) (Baldwin Supp. 1988); MICH. COMP. LAWS 0 600-2945 
(1987); NEB. REV. STAT. Q 25-21,180 (1985); N.C. GEN. STAT. 

9 9-1-32(1) (1985); S.D. CODIFIED LAWS A”. 0 20-9-10 (1987); 

15-6 (1987). Some states exclude economic loss either expressly or by 
implication. See CONN. GEN. STAT. 6 52-S72n (Supp. 1988) (exclud- 
ing claim for “commercial loss” as bctwem ‘‘commercial parties”); 

for “graddy  evolving damage to property or economic loss from 
such damage”); KAN. STAT. ANN. 9 60-3302(d) (1983) (excluding 
claim for “direct or cozlsequcntial economic loss”); Mom. CODE 
A”. 4 27-1-719 (1989) (rcfmring to “physical harm to property”); 
N.J. STAT. A”. 2A:58C-1@)(2) (West 1987) (referring to “physical 
damage to pr‘operty, other than to the prcxiuct itself”); OHIO REV. 
CODE ANN. 8 2307.71@), (G), (M) (Anderson Supp, 1988) (referring 
to “physid damage to property other than the product in question” 
and excluding a broadly defined category of “economic loss”); S.C. 
CODE ANN. Q 15-73-10 (Law. W p .  1977) (referring to “physical 
barm [to the user’s] property”); WASH. REV. CODE ANN. 
$7.72.010(4), (6) (Supp. 1989) (excluding claim for “direct or conse- 
quential cconomic loss” under the UCC). Two fornulatiom are more 
expansive. See LA. REV. STAT. A”. 8 9-2800.53(5) (West Supp. 
1989) (referring to ‘‘damage to the product itself and economic loss 
arising from a deficiency in or loss of use of the product” but only to 
the extent not covered by warranty law); N.H. REV. STAT. ANN. 

ALA. CODE 4 6-5-501(2) (SUPP. 1989); ARE. REV. STAT. ANN. 8 12- 

Q 99B-1(3) (1985); OR. REV. STAT. 0 30.900 (1988); RI. GEN. LAWS 

TENN. CODE A”. 5 29-28-102(6) (1980); UTAH CODE A”. # 78- 

IND. CODE A”. 5 33-1-1.5-2 (west SUPP. 1988) (exciuding C h h  
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In commercial salts tsansactions, the tort of misrtpramtation is 
largely redundant. If a seller makes matcrial reprazcntations which 
tum out to be false, the buyer can sue for b r d  of express warranty. 
If a seller fails to makc disclosures abut an inferior or defcctivt prod- 
uct, the buyer can sue for breach of implied warranty. In both cases, 
the claims of the aggrieved buyer are subject to the terms of the 
sellers warranty, including limitations on liability and restrictions on 
remedy. Even so, a seller would not be prottcted against all chal- 
ltnges. In cases involving deliberate fraud, a court would be justified 
in striking down these contractual impediments to the buyer’s 
claim182 and permitting recovery for misrepresentation as well as for 
breach of warranty. In most instances, however, the warranty claim 
should sufEcc to protect the buyer.183 

As in the case of negligence and strict liability, the issues will be 
more sharply focused and the contractual allmations of risk more 
generally respcctcd if aggrieved buyers are comperted to proceed 
under the Uniform Commercial Code. 

The Udorm Commercial Code, as well as many of the judicial 
decisions conccrpcd with contractual allocations of risk, assume that 
it is socially desirable to permit contracting partits to allocate risks. 
That assumption is sound, at least in the context of the commcrcid 
saks traasacttotls wamincd in this Article. The assumption requires 
further uplicatian, howcvcr, inclading a cotlsidcration of applicable 
limits Should contractllsl allocations of risk be sustained dcspitc inc- 
quality of -g power bctwccn buyer and dd Is the case for 
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A. The Lugz of Rirk Allmation 

The assumption of additional risk by the manufacturer, in the 
form of additional warran@ responsibility, increases the manufac- 
turer's costs in three ways: (1) product quality must be monitored to 
reduce the n u m b  of product failures; (2) a rwcNe must be accumu- 
lated (or an equivalent liability assumed) to c0rnlxnsat.e buyers for 
dcfccts that occur despite improved quality control; and (3) transac- 
tion costs are incurrtd in processing warranty claims. 

A buyer benefits from additional warranty protection in two 

bendits, warranty protection should be c&d. 
The typical manufactuds warranty has three features: (1) a 

cmnmitmcn~ for a limited period to repair or replace defective prod- 
ucts or parts; (2) a disclaimer of all other warranties, exprtss or 
h p i i e  and (3) an exclusion of any liability for consequential dam- 
ages, Under a wide range of Circumstan cts, this form of warranty is 
likely to be m o e  &cicnt than the statutorily prescribed remedies of 
the WCC. consider the three g e n d  categories of commercial loss: 

1. hinage or derttuction of the pumhused p d u c t -  If the dam- 
age or destraCtion occurs Within the warranty period and is a result of 
a product defect, the manllfsctltrer is g u ~ d y  in the best position to 
provide a rcmcdy of repair or replacement- It has the advantage of 
knowing its own product; it haa the k c f i t s  of spccializatiou and per- 
h a p  of c u m d e a  of scale; and it am avoid the problem of moral 
hapud that ariscJ ifa buyer is free to spend the seller's money, with 
only loosc constraints, in unilattrally obtaining replacement or repair. 
At the same t h e ,  the buyer is protected 88 long as the courts condi- 
tion the exclusiyitY of the repairsr-replace remedy on timely and 
effective action by the mauufa~turcr.'~ 

2. Damage ta other property of the buyer. Focusing initially on 

184. Seesupm no- 48, S 5 1 .  

ways: (1) to the extent that there are fewer product failures, the buyer 
will experience fewer incidents of damage to the purchased product, 
to other property of the buyer, and to the conduct of the buyer's busi- 
ness; and (2) to the extent that compensation is provided for product 
failures, the costs of any failures that do occur will be borne by the 
manufacturer rather than by the buyer. Like the manufacturer, the 
buyer incurs transaction costs in submitting warranty claims; the 
buy& recovery wil l  be reduced by such costs. 

From a social perspectiVe, it is desirable to extend warranty pro- 
tection when the benefits to the buyer excecd the costs M the manu- 
facturer. If the converse is true and warranty costs ex& warrantv 
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PRODUCT DlXECTS 765 

CBsualty losses (h, explosions, and the like), the buyer may or may 
not be in the best position to avert the miahap. But the buyer is 
clearly in the best position to insure against the loss. The standard 
casualty policy protects the buyer from 1- associated with acci- 
dents caused by product failura, without segregation of risks or 
charges. The premium on such policies will be related to the value of 
the buyer's p r o m  and the gcneral risk involved in the buyer's activ- 
itics.la5 These arc matters about which the seller has limited knowl- 
edge and almost no control. As to such losses, the buyer is in the b e t  
position to obtain optimal coverage under its own policy, dmcribed as 
first-party insurance.186 The same insurance would apply to damages 
to the purchased product, occurring after the expiration of the war- 
ranty period, as long as the loss is a casualty loss. 

The avoidance of unneceSSary transaction costs is a major advan- 
tage of having the buyer look to its own insurance company. Litiga- 
tion over the liability of the seller can consume substantial resources, 
whether the suit is ultimately rcsolved in favor of the buyer or the 
seller. 

3. Damage to the businen of the buyw (including noncasualty 
property loses). Again, the buyer may or may not be in the bcst posi- 
tion to avert the mishap, but it is clearly in the best position to insure 
against the loss. The manufacturer-seller cannot obtain insurance 
against noncasualty losses to the buyer's businas.'" By contrast, the 
buyer can obtain various types of insurance to guard against losses 
attributable to business interruption.Lm Further, the buyer can struc- 

185. Scc H. DENENBERG. R E r ~ e ~ s ,  J. MELONE & R ZBLTBN. KISK AND INSLJWCE 
443l-65, 596-97 (2d ed 1974); R -EL 8 J. MaLer. ~SUBAWB Pmmw?s AND 
P R A ~ C E S  621-30 (5th d 1966). For a dhwsion ofthe Ocinruruwxl ris4 SCE 

K. As- D-G Rnar: 
loo (1986). 

LEOAL THEOIY. AND PUBUC POLICY 67- 
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ture its operations (by maintaining spare parts, excess capacity, altcr- 
native operating modes, and the like) so as to mhimize any 
Com~UndiIlg of 1QsSes. 

Holding the mandacturcr mponsiblt for losscs to the buyer’s 
busin- is inherently in&cicnt.becausc of problems of adverse selec- 
tion. Assume, for example, that a machine has a p m W t y  of failure 
of .001 (despite ali cost-justified quality control rnctrsures). Assume 
fufther that the machine is used in busin- with M e r i n g  degrees of 
d t i v i t y  to product failure. In A’s business, a machine failure will 
cause losses of $5,000; in B’s b u s h a ,  the losses will be $50,000, and 
in C’s business, the losses wil l  be %500,000. If the manufacturer sells 
the same number of machines to A, B, and C, it would have to charge 
a pmmhm of $185 per machine to cover the risks assumcd (($555,000 

This premium would bc clearly excessive in the case of A and B,  
mmlting in either: (1) discontiauance of their usc of a machine other- 
Wise suitable for their bugin- or (2) burdening their businesses 
w i t h ~ a s s o c l a t e d  ’ with C’s opratiom+reducing the attractive- 
n a  in tmns of price and quality, of the products they sell. C, in 
tpm, is mbgidizcd to the cxtent thatA andB bear Dart of the costs of 

x .all)/ 3). 

formulate a universally applicable repair-replace war- - ~ R U ~ O N  INSURANCE ITS ’IklmRY AND ~ C T I C E  73-76 (1986) (deribing 
w d t k r i r k r y r i r n t  which inaunaeean kobcliaed). 

1m* 2 h  s u p  notm 75-76. 
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and the possible exclusions of particular risks from warranty cover- 
age. Moreover, the UCC's formulation may be appropriate for iso- 
lated ad hoc transactions in which the parties do not explicitly 
addrcss the question of risk allocation. By placing the major initial 
responsibility on sellas, the UCC provides an incentive for sellers to 
formulate more precise solutions, suitable to their particular needs, 
and to apprise buyers of the degree of warranty protection afforded. 
In effect, the UCC forces the seller's hand and compels the seller to 
devise warranty limitations that are efficient in the context of transac- 
tions between the seller and its customers. 

B. Controlling the Incidence of Loss 

The typical repair-or-replace warranty appears to be efficient 
from the pcrspective of optimal insurance, considering, inter alia, 
problems of moral hazard and adverse selection. But is this warranty 
efficient in reducing the risk of loss Bssociatcd with product defects? 
Courts resistant to contractual rcallwations of risk express concern 
about the erosion of "prophylactic principles of tort law" that provide 
incentives to product safe products.1go The discussion thus far has 
maintained an attitude of agnosticism on whether the buyer or the 
seller is in the b t  position to avoid lows stemming from product 
defects. 

As to the defcct itself, control clearly m t s  with the seller. As to 
the conscqucnm of the defect, the buyer exercises s igmhnt  control, 
both in the mannc~ in which the product is d and in precautions 
taken to avoid loss (such as pcriodic inspections and sensitivity to 
signs of trouble). In sum, the problem is one of joint care. In such 
c~8es, it is not m b l c  to devisc a liability rule that is optimal in all 
instances. For cxamp1~ the diligence of the d e r  m y  be enhanced 
by i n d g  the probability that the seller will be held accountable 
forlosses resulting from product dtfkcts. But the cnhancexncnt of 
seller diligence coma at the e x p u e  of buyer caution: The more 
probable it is that the sell- will bt held liab4 the less a r c  the buyer 
wil l  take. 

If, for examplo, a product defect will cause a losa of S1oO,ooO and 
the probability of that loss can be reduced by one pcrccnt by a seller 
expenditure of $700, the expenditure, viewed in isolation, should be 
made (-01 X SloO,ooO > $700). Similarly, if the coflsequences of 
product failure can bc reduced by one pcrccnt by a buyer expenditure 
of $700, that expwditure, viewed in isolation, should also be made (an 
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of risk is not conceded, disg\useb, or mislcading--that is, the parties 
are informed about the nature of the contractual provision. Under 
this assumption, two objections m a y  bE raised: (1) The contractual 
provision is not necessarily efficient because it is not freely selected in 
a competitive market, but is insttad imposed by the unilateral action 
of a powerful seller dictating to a weak buyer; and (2) the contractual 
provision is not ntceSSarily efficient because the parties (particularly 
the buyer) are not sufficiently apprised of the risks posed by product 
defects. We will consider each objection in turn and explore interac- 
tions between the two. 

1. PROBLEMS OF MARKET POWER 

We assume, initially, that the seller’s market is competitive and 
that both parties are knowledgeable about the risks posed by defective 
products. If under these circumstances an improved warranty will 
cost sellers ElOO per unit and yield benefits to buyers of $150 per unit, 
the improved warranty wi l l  be provided. If the improved warranty is 
presently being offered, a manufacturer withholding the warranty 
could offer a price reduction of $100. Knowlcdgcablc buyers, how- 
ever, would shun such a proposal because it offers a savings of $100 at 
a cost of $150. If the improved warranty is not prtsently being 
offered, an innovative producer could increase its market share or 
raise its price (or both) by offering the improved warranty. For cxam- 
ple, an offer of the improved warranty at a price incruise of $125 
would be attractive to the innovator and to customers alike, each 
gaining $25 per unit over the txisting regime. Emulation of the inno- .- 
vator will yield a market in wbich the hnpmvd warranty is off- at 

over the prior price/pduct combi.uation. In sum, c5ciaat wamn- 
ti- wil l  drive out inefficient warranties in markets characterized by 
competitive coI1clitioI18 and knowledgeable par&iCipants. 

Does market power make 01 difference? Take the extreme case in 
which the seller is a monopolist (but rCtaining the premise that both 
prtk arc knowlcdgtablc). Assume, otlct again, that the improved 
warranty costs the scllcr $100 per Unit and provides buyers with b e -  
fits of $150 per unit, Assume further that thc seller, a monopolist, has 
established a profit-maximizing price ,of $1,050 per unit. It would be 
in the interest of both parties to increase the price to $1,175 and to 
provide the improved warranty. Buyers would achieve a net gain of 
$25 per unit and, therefore, would not buy less. The monopolist 
would obtain $25 additional profit per Unit and, in addition, would be 
able to sell additional units (the number depending on elasticity of 

1 
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demand). Assume, for example, that the initial demand and cost 
schedule confronting the monopolist is as follows: 
Output W c e  Unit Cost Unit h # r  Total h f t t  
5800 1,065.00 600 465.00 2,697,000 
5900 1,057.50 600 457.50 2,699,250 
6ooo 1,050.00* 600 450.00 2,700,000 
6100 1,042.50 600 442.50 2,699,250 

i 6200 1,035.00 600 435.00 2,697,200 
6300 1,027.50 600 427.50 2,693,250 

Ili” am 1,020.00 600 420.W 2.688.000 
1,012.50 600 412.50 2,681,250 65M3 

* R o A t -  g price. 
The addition of the improved warranty would increase cost by 

$100 per unit, but would increase demand at every point by $150. 
nus: 
Output Rice Unit Cost Unit profit Total Pmjt 
S 8 W  1,215.00 700 515.00 2,987,000 
5900 1,207.50 700 507.50 2,994,250 

6 100 1,192.50 700 492.50 3,004,250 

6300 1,17730* 7M) 477.50 
6400 1,170.00 700 470.00 
6500 1,162.50 700 462.50 

* . .  

6ooo 1,200.00 700 500.00 3,000,000 

6200 1,185.00 700 485.00 3,007,000 

3,006,250 
4 ApproJdmrte protlt- ’ *‘eprice. 
4 At the new pmfit-rnaximizing price of 51,175 (derived by inter- 

polation), output is 6337 units (an increase of 337 Units) and total 
profits arc $3,010,075 (an increase of $310,075). At the same time, 
the value of the product to the buyer is increased by $25-the old 
price ($1,050) plus the value of the improved warranty ($150) minus 
the new price ($1,175). 

The same rasoning applies to markets that are imperf’atly com- 
ptitiv6 but not fully monopolized: (1) markets characterized by 

mtiation in which each prcxiucer has sorue discretion 
over price kcausc of the distitdvena~ of its product; and (2) mar- 
kctscbaracttnzad * by smal l  numtms of producers engaged in :& 

$ + .  

I nonrivdrow behavior (including instanccS of overt and tacit 

product we 

collusion). 
Ln the case of product diffctentiation, each producer is a limited 
polist. Within the bounds set by imperfect substitutes, a pro- 

ducer can raise its price without losing all patronage and c ~ n  lower its 
price Without necessarily triggering responses by rivals. The demand 
curve faccd by each producer is the same as the demand cume faced 
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each firm would increase its pro rata share of industry profit from 
%9OO,ooO to $1,003,358. Just as a monopolist would find it advanta- 
geous to give an improved warranty, the firms comprising a shared 
monopoly would fmd it advantageous to do so. The improved war- 
ranty would incrcase the industry profit to be shared among the sell- 
ers, thereby increasing their individual shares. 193 

The need for concerted action is not an impediment. Once the 

193. This conclusion holds true rcgardlss of the manner in which industry output is shared 
and regardless of the relative efficiency of the market participants. Assume, for example, that 
the industry leader controls 40% of output; that its costs arc lower than the costs of other 
particttapan*r: and that the other firms have outputs of 30%, 20%, and 10%. BaKd on the 
monopoly example in the text, the initial demand and cost schedule facing the leading firm is. 

Unit h j i t  Total Pmjit Output m'cr unit Cat  
2,320 1,065.00 600 465.m 1,078,800 
2,360 1,057.50 600 457.50 1,079,700 

2,440 1.042.50 600 44250 1,079,700 
z m  1.035.00 600 435.00 I,M8.800 
2.520 1.027.50 600 427.50 1.077.3oO 
2,560 1,020.50 600 420.00 1,075,200 
2,600 1,012.50 600 412.50 I.M2,5M) 

RoBt.mrriarldnpprka 

L4w 1,050.00' 600 450.00 1,-,WO 

- _  
I h  improved wunnry inc- cost by $100 and demand by $150. the new situation 

facing the industry leader. assuming a continued 40% market share, is: 
Output prin Unit Carr Unit h j t  Total Pmjt 
2,320 1,2 15.00 700 515.00 1 194,800 
2,360 1.207.50 700 507.50 1,197,700 

2,440 1.192.50 700 492.50 1,201,700 

w 
2.400 1,200.00 700 500.00 1,2M).OOo 

bQsD 1,185.00 100 485.00 1,202,800 
va 1,117309 700 4ns 12fJ3W 
2,560 1.170.00 700 470.M) 1.203.200 
2m 1.16LM 700 462.50 1,202,500 

At the new profit-maximizing pncc of 51,175 (arrived at by interpolation), output is 2,535 
A-protlt-madmltiagpriek 

units (an W of 135 e t a )  d fh p m h  arc SlJW,125 (an in- of S124.125), 
industry lader would rdopt a profit--g p h  and ~ d i n a  w m m n t w  km 
i in thu Brm's h t e r u t  to do -, the& d k s  muu fr 
t i a m . n d l a e m u k c l ~ o t h r ~ ~  
wmrm@ -lac by llppoc&ri4 theJr are la emcieai thrn the ind& leader. w&thcir 
high- t b a c o t h a ~ w o u l d  pacfera higberpricc than them dsctcd by tbc leader, 
but they uc amstmid by the price decision of the lards; they could quote I lower pna. but 
ody by ucrigcing profits to no avail. 

It Ir not ncmaswy tlut the induatry leader act ar innovator in this q u c n a  of events. The 
acQslomic m g  dotll nQt dcpend the market lhue of tht innovating b. Yet, onlv thr 
ladiag 5m (sauumed to be the most dBcicnt) un cum@ 0th- to follow t r s  I d .  An 
cknt innowor can k undercut by a more cfficicnt Bnn, a d  it might k reluctant to initiate 
chnm that d lead to intenaificd rivalry. Even so, the improved warranty ma the inter- - of di prod- and in a context of4knowkd~le  firms. the innovator would upcct  
emulation with tenpocl to the improved warranty. For a diacmsmn on the dynamics of oligop 
oly pricing, see F. SCHERER, SUPRA note 192 at 15658. 
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virtue of an improved warranty is perceived by any one of the three 
producers, that producer will offer the warranty and make the appro- 
priate price change. In a context of knowledgeable sellers and buyers, 
the change will be made by the other producers as well. If they failed 
to do so, they would be offering an inferior product (all things consid- 
ered), and knowledgeable buyers would shun that product. 

Accordingly, as long as all market participants are knowledgea- 
ble, there is no reason to object to risk allocation provisions imposed 
by monopolists or others possessing lesser degrees of market power. 
The dominant seller has a strong incentive to develop an efficient pro- 
vision, and both buyer and seller share in the resulting gain.194 

2. PROBLEMS OF IGNORANCE 

There are three types of ignorance that need to be considered: 
(a) buyer ignorance; (b) seller ignorance; and (c) universal ignorance 
(neither party knowledgeable). 

a Buyer Ignorance 

Assume, as before, that an improved warranty costs sellen $100 
per unit and yields benefits of $150 per unit for buyers. If buyers are 
ignorant, they might resist the new warranty because they prefer a 
cost saving of $100 (or less) to a warranty with unrctmgnizcd benefits 
of $150. This configuration has posed major problems in analyses of 
consumer rnarkets,lg5 but it is not a significant problem if buyers are 
commercial enterpriscs. 

i. Competitive Markets 
If buyers and sellers operate in competitive markets, buyer igno- 

mce must bc massive to prevent the introduction of the improved 
warranty. If one or more buyers are enlightened enough to seek an 
improved warranty, the following conscqumm ensue (assuming the 

t 
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COT improved warranty is priced at $125 per unit): Enlightened buyers 
now have an advantage of $25 per unit over ignorant buyers, and 
those who seil to enlightened buyers have an advantage of $25 per 

situation. Enlightened buyers wiU gain in their resale markets at the 

Pr( 
ex1 
mz 
Pr( 

ch. 
cel 
de 
Pr‘ 

unit over those who sell to ignorant buyers. This is hardly a stable 

expense of ignorant buyers, and those who sell to enlightened buyers 
will gain at the expense of those who seil to ignorant buyers. Igno- 
rance imposes penaltie on buyers (as well as on those who sell to such 
buyers), and such penalties are a threat to survival in competitive 
markets. Ignorant buyers would be under great pressure to follow in 
the footsteps of their-enlightened rivals, and those who sell to such 
buyers would have strong incentives to assist in their 

Product differentiation does not change the underlying analysis. 
Buyers might be ignorant, not oniy of the benefits of the improved 
warranty, but of other ftxttures of differentiated products in competi- 
tiOn with one another. The burdens of buyer ignorance and the d B -  
cultie of seller enlightenment arc increased if multiple product 
faturts must be compared. But in the end, buyers must meet the test 
of competition in their rwale markets. Buyers choosing the best mod- 
uct (price, warranty, and other features considered) -will succekl at 
the expense of rivals making less wise choices; purchasers of inferior 
products (price, warranty and other features considered) will find 
themsclvcs threatened in their resale markets. These purchasers (and 
their suppliers) will be subjected to market pressures to achieve 
improved pnce/pmduct combinations, including improved warranty 
protection when justified by a cmnprison of costs and benefits. 

It might be argud that product devclopmtnt could procecd at a 
pace so rapid as to preclude market evaluation and acceptance of a 
supcriOr pridpruduct combination, Assume, as before, that an 
hpmvcment yielding bent& of $150 is prictd at $125 and that igno- 
rant buyers shun the new &dng in the mistaken belief that the 
improvement is not worth the higher price. If the improvement is 
thm supesseded by M e r  product dcvclopmtnts in a relatively short 
time, the i n W  might not be long enough to pcrmit completion of 
thc prooesa of l#rming and adaptdm leading to the domination of 

superior prict/product combination over inferior pricdproduct 
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combinations. Anticipating such a rapid succession of products, a 
producer might choose not to offer the improvement for fear that the 
expected life of the product would be insufkient to permit a level of 
market acceptance neceSSary to make the strategy of innovation a 
profitable one. 

This is a seriow problem in the cast of improvements involving 
changes in the physical characteristics of the product.'97 But the con- 
cern about potentially short product life is largely inapplicable to 
decision-making about improved warrantia applicable to particular 
products. A producer incurs very little cost, and runs almost no risk, 
in introducing an improved warranty. Unlike changes in the physical 
characteristics of the product, which almost invariably involve a sub- 
stitution of the new product for the old, the introduction of a new 
warranty need not exclude the old one. The producer can offer the 
old (inferior) warranty at the old price and the new (improved) war- 
ranty at the appropriate price increment ($125 in the example given). 
If buyers rtspoad favorably within the effcctiVe Me of the product, the 
improved warranty will gain acceptance in the market. If the product 
life proves too short to permit such acceptance, the producer incurs a 
negligible loss (and probably realizes some gain) and buyers who 
choose the improved warranty clearly derive a benefit. In sum, the 
producer has everything to gain, and almost nothing to lose, in adopt- 
ing improved w a r r a n t i ~ v c n  in dynamic markets in which the life 
cycle of the product might be relatively short. For any given product, 
improved warrantics wil l  be offircd to buyers whenever a producer 
perceives that they confer a bendt on the parties in exass of antici- 
pated costs. 

ii. Monopolistic Markets 
Ifthe seller is an ealightcncd monopolist, the result is the sam+ 

the improved warranty will be provided Assume, as before, that the 
initial pdt-maximitjng price (without the improved warranty) is 
$1,050. Under the assumptions previously made, the monopolist 
would imposC the impmvd warraaty at a price of $1,175. (At worst, 
assuming urtremc inelasticity of dunand, the monopolist would not 
charge mom than $1,200.) At any price below S 1,200, the monopolist 
has the power to ram the improved warranty down the throats of 
unwilling The buyers have nowhere else to go; moreover, 

197. &I tbe si- of tirmag in ptoduct iiwmtaOna c ~ m p u c  Winter. Econonrrc 
* ' N 6 t d & ~ ' ' a d  the -of the Em. 4 YAM &N. I S W E 3  22% 261-67 (1964) wth 
AkhLn, hum E d ~ u i m  and hmte nmty, 43 J. POL &ON. 211.217-21 (1930). 

198. Implicit in tbh o b u v a h  is the assumption that those who buy from a monopolist, 
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they will not be driven out of business nor constrained to buy less 
product because, whatever their original ignorance, buyers will find 
that the benefits of the new warranty exceed its costs (by $25 under 
the assumptions previously made). As long as the monopolist is 
knowledgeable, both parties will be better off under the improved 
warranty; warranty responsibility will be efficiently distributed. 199 

Buyer ignorance is a problem only if the buyer is a monopolist in 
the market in which it engages in resale activityzm and the seller is not 
a monopolist and cannot unilaterally impose the improved warranty 
on the buyer. Because the buyer is not subject to competition in its 
own sales, it cannot be compelled by market pressure to accept the 
improved warranty; in fact, it might persist in refusing to do so. It 
should be emphasized that it is contrary to the self-interest of the 
buyer-monopolist to refuse the improved warranty and to forego the 
opportunity to reduce the net costs of its operations. A reduction in 
the costs of a monopolist enables it to reduce price, increase output, 
and iucrase profits (assuming a constant This is an 
example of a "slothful monopolist"---one that engages in inefficient 
o p c r a t i ~  but is not subject to market correction as long as its 
monopoly position is mainhind. Nonetheless, because it is in the 
self-interest of tbc buyer-monopolist to accept the improved warranty, 
and -use sellers have an interest in achieving the same result, there 
is good mason to expect that the forces of enlightenment will prevail. 

199 
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b. Seller Ignorance 

If sellers are ignorant of the advantages of offering an improved 
warranty, none will do so. In competitive markets, however, this 
ignorance must be massive in order to pose an impediment. Once a 
competitor recognizes the advantages, it will become an innovator 
and offer the improved warranty to knowledgeable buyers. To return 
to the original example, the innovating seller can offer an improved 
warranty for $125, providing benefits of $25 to its buyers (the war- 
ranty’s benefits are worth $150) and benefits of $25 to itself (the cost 
of the warranty is $100). Other sellers must emulate the innovating 
seller or lose market share. The process can also be triggered by the 
entry of an enlightened seller or by the initiative of an enlightened 
buyer, who offers a “bribe” of $125 to an ignorant seller and explains 
the mutual advantages of the improved warranty. It is doubtful that 
massive ignorance among sellers will persist for a prolonged period af 
time in competitive markets. 

Product differentiation presents no distinctive problems. Seller 
ignorance, whether about one or more product features, will be penal- 
ized if buyers are knowledgeable. 

If the seller is a monopolist, we arc confronted once again with 
the problem of the “slothful monopolist’*--a firm that, because of 
ignorance or indifference, refuses to h t r d u c e  an improved warranty 
that would prove beneficial both to itself and to its customers. (Under 
assumptions previously made, a monopolist could increase profits 
from $2,700,000 to %3,010,075 by introducing the improved war- 
ranty.) There is no simple solution to this problem except the hope of 
eventual enlightenment-the monopolist awakens, an enlightened 
firm enters, or the monopolist responds to the proposals of customers 
(presumably, a powerful customer could insist on an improved war- 

output Rice Unit Gut Unit h # t  . T m i p m f t  
SSOO 1,W.MI 550 51s*oo L987.m 
5900 1,057.50 550 M7.M U94250 
6oM) 1.050.00 5% m.00 3,000,m 

6uK) 1.035.00 550 485.00 3*OM,oM3 
6300 1,027.50= 550 477.50 3mm 

6100 1,04250 550  492.50 3,W4,250 

6400 I , Q 2 0 . 0  5m 470.00 3,088,000 
6- 1,012.50 550 462.50 3,006.250 

At the new pr&-maximdng ptlec of S1,02S (amvd at by htcrpolaaon), output h 6,337 
units (an incrtasc of 337 units), and total profits arc S3.010.075 (an incrcaSc of 5310.075). 

of omtion. Soc F. 
SCHERER, supm note 192, at 1s-16. 

mfit-6 pheC. 

Evcn P mwopoliat WU profit from attairuag the loarcst net 
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ranty).zcn The problem of the slothful monopolist cannot readily be 
solvcd in any other manner. This is one of the reasons monopolies are 
opposed as a matter of public policy. The important thing to recog- 
nize is that this is not a problem unique to warranties; the ignorant 
monopolist may produce the wrong goods, charge the wrong price, 
use the wrong production techniques, or make any number of errors. 
The solution is to encourage new entry and to provide competition at 
the monopolist's level. One redeeming feature of this general config- 
uration is that the more slothful the monopolist, the greater the 
inducement to new entry. (Of course, if the monopolist is regulated, 
the regulatory agency can regulate warranty matters along with any 
other aspects of price and sewice.) 

c. Universal Ignorance 
If neither buyers nor sellers are knowledgeable about the advan- 

tages of an improved warranty, the warranty will not be offered. 
Nanetheless, it is difficult to fashion a raponse to this phenomenon 
because it is hard to imagine that courts or legdatum will be more 
enlightend about optimal warranty provisions than competitors, cus- 
tomers, and prospective entrants, all of which focus their energies and 
risk their fortunes in the market.m3 This scenario is impervious to 
solution, either public or private, but it is also unlikely to occur in any 
form other than as an innovation waiting to be discovered. 

3. SUMMARY 

contracfilal docations of risk between commercial entities are 
not rendered in&cient becauae of disparities in bargaining power. In 
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this context, warranty practices are very likely to be efficient whether 
they arc individually negotiated between partics of equal bargaining 
power or unilaterally imposed by a monopolist or other powerful 
seller. 

Either buyers or sellers may lack knowledge of pertinent risks, 
and thus fail to appreciate the benefits of an efficient warranty 
arrangement. But this is not likely to pose a problem if: (1) the 
buyer’s market and the seller’s market are both competitive; (2) the 
seller’s market is monopolistic and the seller is knowledgeable; or (3) 
the buyer’s market and the seller’s market are both monopolistic and 
at least one participant is knowledgeable. Ignorance poses a problem 
in only two cases: both buyers and sellers are ignorant (universal igno- 
rance); or one of the market participants (either seller or buyer) is a 
“slothful monopolist” and the other participant lacks market power. 
The first case is unlikely to yield to any solution, either public or pri- 
vate. The second is more properly viewed as a monopoly problem 
rather than a warranty problem, but even here, the prospects for even- 
tual enlightenment seem promising. 

In sum, there are no substantial reasons-whether grounded in 
concerns over market power or over the ignorance of market partici- 
pants-for refusing to enforce contractual allocations of’risk in sales 
transactions between commercial entities. To the contrary, there is 
every reason to expect that market participants will be better 
informed and more highly motivated than any government agency in 
efforts to identrfy and adopt efficient warranty terms. 

D. F M U ~  Concealment, and Sharp Pmcrices 
While legislatures and courts are not well suited to determine 

whether particular warmnty provisions are sound or UzLSound, it is 
possible to generalize about contracting practices. Fraud, for exam- 
ple, has no redeeming virtues. Resourcts are consumed in the crea- 
tion of fraudulent schemes and in the developmmt of mtasuTes to 
protect against them. Society would be better iff With no fraud at all, 
and it is appropriate tci mt forcefully to fraud The only restraining 
influenoes are: (1) adjudication cogtg incurred in proving fraud and 
(2) possible errors in finding fraud where none exists, thereby under- 
mining legitimate traflsactions.20* courts appear to adopt the appro- 
priate attitude: require clear proof of fraud, but then attack fraud 
with vigor.= 

2 a .  

205. SCr. rg.. St. J w h  Hmp. v. Corkta COMtr. Co.. 21 111, App. 3d 925, 316 N.E2d 51 

Darby & KOnu Fme Competition and the Optimal Amount of Fmud, 16 J.L. & \;I 

W N .  67 (1973). x 


