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STATEMENT OF THE CASE AND FACTS 

Respondent respectfully submits that the en banc decision of 

the Fifth District Court of Appeal in its favor in the matter of 

Powell v. Rllstate does not expressly and directly conflict with 

the decision of the Third District Court of Appeal's opinion of 

Sanchez v .  Internat ional  Park Condominium Association, I n c . ,  563 

So. 2d 197 (Fla. 3rd DCA 1990). The Respondent's disagreement with 

certain aspects of the Petitioners' Statement of the Case and Facts 

is irrelevant and, for the purpose of the jurisdictional argument, 

inconsequential. 

However, the Respondent would respectfully submit to this 

Court that the issue of liability and damages was highly contested 

in the Circuit Court trial of t h i s  matter. After eight hours of 
. .  

deliberation, the jury returned a total verdict in favor of 

Petitioners in the amount of Twenty-Nine Thousand Three Hundred 

Twenty and OO/lOO Dollars ($29,329.00). Inclusive in the verdict, 

was an award for p a s t  medical and wage loss, as well as, future 

medical and wage l o s s ,  despite the jury's finding of no permanent 

injury. The v e r d i c t  was then reduced by the amount of the tort- 

feasor's policy limits previously tendered in the amount of Ten 

Thousand and OO/lOO Dollars ($10,000.00), and further reduced by 

the thirty percent ( 3 0 % )  comparative negligence assigned by t h e  

jury against the Petitioners. Petitioners' net recovery was Ten 



Thousand Five Hundred Twenty-Four and O O / l O O  Dollars ($10,524.00). 

Thereafter, Petitioners' counsel was contacted by a juror. 

Petitioners' motion to interview t h i s  j u r o r  was granted. The 

interview was held with counsel f o r  the parties and the t r i a l  judge 

present. Thereafter, the Petitioners moved for an interview of the 

entire j u r y  panel a n d / o r ,  in the alternative, a new trial. The 

trial judge denied Petitioners' Motions. 

On appeal, the Fifth District Court of Appeal in its first 

opinion dated November 12, 1993, found the  lower court to be in 

error and reversed and remanded. The Respondent timely filed a 

Motion For Rehearing En Banc, o r  in the alternative, a Motion for 

Rehearing on November 2 9 ,  1993. Upon Rehearing En Banc, the Fifth 

District Court withdrew its previous opinion of November 12, 1993 

and substituted a second opinion, dated March 31, 1994. In 

withdrawing from its previous opinion, t h e  F i f t h  District C o u r t  of 

Appeal upheld the lower court's denial  of Petitioners' motions 

relying upon the Supreme Court's decision of B a p t i s t  Hospital of 

M i a m i ,  I n c .  Y .  Maler, 579 So. 2d 97 ( F l a .  1991) and its own 

previous decision of Rabun and Par tners .  Inc. v .  Ashoks 

Enterpr i se s ,  I n c . ,  6 0 4  So. 2d 1284 ( F l a .  5th DCA 1992). 
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SUMMARY OF ARGUMENT 

The Petitioners herein seek review of the most recent Fifth 

District Court of Appeal's opinion en banc based upon a conflict 

with the Third District Court of Appeal's apinion of Sanchez Y. 

Internat ional  Park Condominium Association, I n c . .  5 6 3  So .  2d 197 

(Fla. 3rd DCA 1990). The Respondent would respectfully submit to 

this Court that the Powell en banc opinion does not expressly and 

directly conflict with the Third District Court of Appeal's Sanchez 

opinion thereby invoking t h e  jurisdiction of this Court. 

Petitioners fail to address this Court's opinion of B a p t i s t  

Hospital of M i a m i .  Inc. Y. Haler, 5 7 9  S o .  2d 97 (Fla. 1991), 

decided after the Sanchez opinion, which sets forth the standard by 

which juror interviews should be conducted. Moreover,.Petitioners, 

a l s o  fail to address the Fifth District Court of Appeal's opinion 

of Rabun and Partners, Inc .  v. Ashoka E n t e r p r i s e s .  I n c . .  604 So. 2d 

1284 (Fla. DCA 5th 1992) which is directly in line with the B a p t i s t  

decision and the Powell en banc decision. 

Finally, Petitioners seek to invoke the jurisdiction of this 

Court by contending that the P o w e l l  en banc opinion expressly 

construes a provision of the State or Federal Constitution. A 

reading of the Powell en bancdecision clearly reveals that such a 

contention has no basis, in fact, and relies upon a dissenting 

opinion of the first appellate Powell decision. This dissent was 

expressly renounced in the second en banc decision of March 31, 

1994. 
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ARGUMENT 

I. PETITIONERS' RELIANCE UPON A CONFLICT WITH THE 
THIRD DISTRICT COURT OF APPEAL'S OPINION OF SANCHEZ 
v .  INTERNATIONAL PARK CONDOMINIUM ASSOCIATION, 
I N C . ,  5 6 3  S O .  2D 197 (FLA. 3RD DCA 1990) IS 
MISPLACED AND FAILS TO ACKNOWLEDGE THE PREVIOUS 
PRECEDENT SET FORTH I N  BAPTIST HOSPITAL OF MIAMI, 
INC. v .  KALER. 579 SO. 2D 97 (FLA. 1991) 

P e t i t i o n e r s  seek review of the most r e c e n t  Fifth District 

Court of Appeal o p i n i o n  en banc based upon an a l l e g e d  c o n f l i c t  w i t h  

t h e  T h i r d  D i s t r i c t  C o u r t  of A p p e a l ' s  o p i n i o n  of Sanchez, s u p r a .  

The Respondent  is c o g n i z a n t  of t h e  fact t h a t  the F i f t h  D i s t r i c t  

C o u r t  of Appeal s t a t e d  i n  i ts  en b a n c o p i n i o n  t h a t  i t  acknowledges 

a c o n f l i c t  with Sanchez. However, P e t i t i o n e r s  f a i l  t o  p o i n t  o u t  t o  

t h i s  Cour t  t h a t  t h e  F i f t h  D i s t r i c t  went on t o  s t a t e  that t h e  T h i r d  

D i s t r i c t ,  i n  rendering t h e  Sanchez o p i n i o n ,  i g n o r e d  t h i s  C o u r t ' s  

d e c i s i o n  of B a p t i s t  Hospital of M i a m i  Inc.. s u p r a .  

The Supreme Cour t  i n  t h e  B a p t i s t  o p i n i o n ,  d e c i d e d  after t h e  

Third District Cour t  of Appeal Sanchez o p i n i o n ,  acknowledged t h e  

e x i s t e n c e  of a s t r o n g  p u b l i c  p o l i c y  a g a i n s t  a l l o w i n g  l i t i g a n t s  

e i t h e r  t o  harass jurors o r  upset a v e r d i c t  by a t t e m p t i n g  t o  

a s c e r t a i n  some improper  mot ive  u n d e r l y i n g  i t ,  u n l e s s  t h e  moving 

party has made sworn f a c t u a l  a l l e g a t i o n s  t h a t ,  if  true, would 

require a t r i a l  court t o  o r d e r  a new t r i a l .  

100 .  Under t h i s  s t a n d a r d ,  t h e  moving p a r t i e s  f i r s t  must e s t a b l i s h  

B a p t i s t ,  5 9 9  So.  2d a t  
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actual juror misconduct in the juror's interview and once that is 

done, the party  making the motion is entitled to a new trial, 

unless the opposing party can demonstrate that there is no 

reasonable possibility that the juror's misconduct affected the 

verdict. Id. at 100. 

In B a p t i s t ,  two jurors indicated to the Petitioner Hospital's 

lawyers, that, although the Petitioner's hospital should have won, 

a verdict was rendered against it as a result of sympathy for the 

child Plaintiff in themedical malpractice action and an assumption 

that the child was injured. The Supreme Court affirmed the 

district court's quashing of the trial court's allowance of the 

j u r o r s '  interviews. In so doing, the Supreme Court held: 

"[T]o  t h e  extent an inquiry will illicit 
information about overt prejudicial acts, it 
is permissible; to the extent an inquiry will 
illicit information about subjective 
impressions of jurors, it may n o t  be allowed." 

Id. at 99. 

The Court went on to clarify "overt prejudicial a c t s "  as any 

a c t u a l ,  express agreement between two or more jurors to disregard 

their oath and instruction. 

The distinction, as pointed out by this Court, is between 

overt prejudicial acts and subjective impressions or opinions of 

jurors about a reason the verdict was reached. The B a p t i s t  opinion 

found that the allegations of juror misconduct, consisting of an 
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agreement by jurors to return a verdict out of sympathy for a brain 

damaged child no matter what the evidence showed, was nothing more 

than purported opinions of two jurors about the reason the verdict 

was reached, not statements by jurors that any type of agreement 

was reached to disregard their oaths and ignore the law. 

"Both sympathy for a child and the reasons why 
t h e  jurors reached a particular verdict 
clearly are subjective impressions or opinions 
t h a t  are n o t  subject to juridical inquiry." 

Id .  at LOO. 

Secondly, the Petitioners fail to address the Fifth District 

Court of Appeal's opinion in Rabun v .  P a r t n e r s ,  Inc. v. Ashoka 

E n t e r p r i s e s ,  I n c . ,  6 0 4  So. 2d 1284 (Fla. 5 t h  DCA 1992). Rabun 

considered a circuit court's order granting the Defendant/Appellee 

Ashoka's Motion to Interview a juror following t h e  trial on the 

architectural firm's a c t i o n  f o r  collection f e e s .  Ashoka alleged 

that the jury decided to rule against the corporation because its 

president was, "a rich doctor who didn't need the money." The 

trial court granted the motion wi th  the prov i so  that an evidentiary 

hearing would be scheduled and that either party could subpoena the 

jurors. Petition f o r  cer t io rar i  review and quashing of the order 

was sought by the Plaintiff/Appellant. The Fifth District Court of 

Appeal granted Appellant's petition and quashed the order, citing 

Bap t i s  t , supra  . 
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Based upon the B a p t i s t  decision, the Rabun court found t h a t  

Ashoka's allegations of juror bias against it, due to it5 

president's economic status, fit within the category  of prohibited 

inquiry into the emotions and mental processes of the jurors. 

Matters which, according to this Court, essentially inhere within 

the verdict. Rabun, at 1286. 

The Rabun court, in denying the appellant's motion f o r  post 

trial jury interview, found that Ashoka's affidavit alleging jurar 

bias was insufficient because it failed to allege that the jury 

expressly agreed t o  ignore the evidence in the case and refused to 

look at documentary evidence. As a result, the court found the 

allegations of bias to be inconsistent with the j u r y ' s  actions 

during deliberations and their ultimate verdict. 

In line with the above cases,  the Powell en banc decision in 

the present action clarifies its previous opinion and states the 

following: 

"We find that the trial court's refusal to 
grant additional juror interviews does not 
indicate that it condones r a c i a l  
insensitivity, but rather reflects its 
commitment to follow the law announced, b o t h  
by our Supreme Court and t h i s  court. We wish 
to make it clear, that we, just as much as the 
dissent, deplore the crass and intolerant 
'comments attributed to some members of the 
jury, but our inquiry is not (and should n o t  
be) whether some insensitive clods were 
permitted to serve on the jury by t r i a l  
counsel, but rather whether some jurors or the 
jury committed some objective act which 
compromised the integrity of the fact finding 
process . . . , "  (App. 2 ) .  
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Petitioners' reliance upon an express  and direct conflict with 

the Third District Court of Appeal's opinion of Sanchez, supra ,  to 

confer the jurisdiction of t h i s  C o u r t ,  is misplaced. Petitioners 

improperly rely upon Sanchez to the exclusion of the Supreme 

Court's decision previously discussed herein of B a p t i s t  and the 

Fifth District's own opinion of Rabun. 

11. PETITIONERS' CONTENTION THAT THE POWELL 
EN EANC DECISION, CONSTRUES A PROVISION OF THE 
STATE OR FEDERAL CONSTITUTION HAS NO BASIS, IN 
FBCT OR CASE LAW. 

Petitioners' contention that the Powell en banc decision, 

construes a provision of the State or Federal Constitution, is not 

supported by fact or case law. Instead, Petitioners' rely upon a 

dissenting opinion in the f i r s t  Powell decision of November 12, 

1993. 
. '  

There is no basis for contending that jurors once sworn become 

agents of the State. The Fifth District Court of Appeal, in fact, 

rejects its fellow member's dissenting o p i n i o n ,  in i t s  en banc 

decision, stating: 

"[Tlhat this concept is contrary to the time 
honored p r a c t i c e  of having jurors of o u r  
peers-not state agents." (App. 6). 
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CONCLUSION 

This Court does not have discretionary jurisdiction pursuant 

to F l a .  R .  App.  P. 9.030(2)(a)(IV), in that the Fifth District 

Court's en banc decision of Powell v. Allstate Insurance Go. dated 

March 31, 1994 does not expressly and directly conflict with a 

decision of another District C o u r t  of Appeal or the Supreme Court 

on the same question of law, specifically, as cited by Petitioners, 

The present en banc decision is directly in line and follows the 

previous precedent as stated by this Court in i t s  decision of 

B a p t i s t  and the Fifth District Court of Appeal's own opinion of 

Rabun. 

Further, Petitioners have presented no factual or l.egal basis 

for asserting that the Powell en bancdecision expressly construes 

a provision of the State or Federal Constitution to invoke the 

jurisdiction of this Court pursuant to F l a .  R .  A p p .  P. 

9.030(2)(a)(ii). 
Respectfully submitted, 

DONNA C. WYATT, ESQUIRE 
FL Bar No. 265276 

LAURA P. KOWALCZYK, ESQUIRE 
FL Bar No. 8 6 9 4 6 5  
Beers, Jack, Tudhops & Wyatt, 
P.O. Box 948600 
Maitland, FL 32794-600 
(407) 660-1818 

- and - 
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I N  THE D I S T R I C T  COURT OF APPEAL OF THE STATE OF FLORIDA 
FIFTH D I S T R I C T  JANUARY TERM 1994 

DERRICK A. POWELL and 
EUGENA POWELL, 

A p p e l l a n t ,  

V .  

ALLSTATE INSURANCE COMPANY, 
a f o r e i g n  c o r p o r a t i o n ,  

Appel lee.  

NOT FINAL UNTIL THE TIME EXPIRES 
TO FILE REHEARING MOTION,AND, 
IF FILED, DISPOSED OF, 

CASE NO. 92-1937 
. 

Op in ion  f i l e d  March 31, 1994 

Appeal from t h e  C i r c u i t  Cour t  
f o r  Brevard County, 
Edward M, Jackson, Judge. 

Robert  C. Gray of A l p i z a r  & Gray, P.A., 
Palm Bay, f o r  Appe l l an ts .  

Donna C. Wyatt  and Laura P. Kowalcryk,  of 
Beers,  Jack,  Tudhope 8 Wyatt, P.A., 
Mai t 1 and , f o r  Appel lee. 

ON MOTION FOR REHEARING EN BANC 

PER C U R I A M  

We g r a n t  a p p e l l e e ' s  mot ion t o  rehear  t h e  cause en banc, wi thd raw o u r  

p r e v i o u s  o p i n i o n  and s u b s t i t u t e  t h i s  o p i n i o n .  

Sometime a f t e r  a v e r d i c t  was rendered i n  f a v o r  o f  D e r r i c k  A. Powel l  and 

Eugena Powel l  (who a r e  b l a c k )  a j u r o r  came fo rward  t o  complain t h a t  one o f  t h e  

o t h e r  j u r o r s  ( a l l  o f  t h e  j u r o r s  were w h i t e )  had t o l d  a r a c i a l  j o k e  and y e t  

ano the r  j u r o r  had made a r a c i a l  s ta tement .  The t r i a l  j udge ,  along w i t h  



counsel f o r  the plaintiff  and the defense, interviewed t h a t  juror t o  see i f  i t  

would be appropriate t o  interview the remaining jurors. After th i s  in i t ia l  

interview, the t r i a l  court refused t o  permit further juror interviews because 

i t  found t h a t  the applicable law prohibi ts  post-trial inquiry i n t o  the juror ' s  

motives and inf 1 uences. The Powel 1 s appeal. We aff i rm. 

We find t h a t  the t r ia l  court 's  refusal t o  g r a n t .  additional juror 

interviews does not indicate t h a t  i t  condoned racial insensit ivity,  b u t  rather 

reflects i t s  commitment t o  fol low the law announced b o t h  by our  supreme court 

and this  court. We wish t o  make i t  clear t h a t  we, just  as much as the 

dissent, deplore the crass and intolerant comments attributed t o  some members 

o f  the j u r y ,  b u t  our  inquiry i s  n o t  (and should n o t  be) whether some 

insensitive clods were permitted t o  serve on the j u r y  by t r i a l  counsel, b u t  

rather whether some juror or the jury  committed some objective a c t  w h i c h  

compromised the integrity of the fact-finding process as where: 

[l] a juror was approached by a p a r t y ,  his agent or , 
attorney; [Z ]  t h a t  witnesses or others conversed as t o  
the facts and merits o f  the cause o u t  of court and i n  the 
presence of jurors; [3] t h a t  the verdict was determined 
by aggregation and average or by I l o t ,  game or chance or 
other a r t i f ice  or improper manner. 

Historically and t r a d i t i o n a l l y  i t  has been t h e  t r i a l  lawyer's role and 

responsibility during uoir dire t o  delve i n t o  the potential ju ror ' s  background 

and experiences i n  order t o  determine i f  the juror i s  likely t o  harbor any 

prejudice, bias or sympathy t h a t  m i g h t  adversely affect  the c l i en t ' s  interest .  

This, indeed, i s  where ( a n d  when) such inquiries should be made: "Do you te l l  

or have you t o l d  racial  or e thn ic  jokes?" I f  the juror answers "yes ,"  then 

Maler u. Baptis t  Hosp. of Miami, Inc. ,  559 SO,  2d 1157 ( F l a ,  3d DCA 1989), 
approved,  579 So. 2d 97 ( F l a .  1991). 



the lawyer must decide whether t o  excuse him or her because of a fear of 

prejudice o r ,  because of other considerations such as memberships in favorable 

organizations or contributions to favorable causes , t o  be1 ieve that, on 

balance, the juror would be beneficial t o  the client's cause. I f  the juror 

answers "no," and lies, then a new trial would be justified because of the 

juror's perjury. There is no indication in this record that such inquiry 

ever took place. Racial , gender, ethnic, or religious insensitive statements 

are less likely to be made if the jury is itself composed o f  both genders and 

is multi-racial, multi-ethnic and multi-religious. Cases such a5 State u. 

N a i l ,  457 S O .  2d 481 (Fla. 1984), and City of Miami u. Cornet t ,  463 So. 2d 399 

(Fla. 3d DCA) , cause dismissed, 469 So. 2d 748 (Fla. 1985) , give trial lawyers 

additional tools t o  select a fair and impartial jury. 

I 

There is nothing in this record that suggests that the verdict in this 

case resulted from racial prejudice. The amount o f  damages in this c.ase was 

hotly contested and, although it found no permanent injury, the jury 

nevertheless returned a verdict o f  $29,320 which included sums for medical and 

' wage loss as well as future medical and wage loss. But  for the rearing o f  the 

ugly spectre o f  racial intolerance, probably no one on this court would 

suggest that the amount o f  damages awarded by the j u r y  cannot be supported by 

the record, Should we set aside a verdict that appears appropriate on its 

face (where there is no correlation shown between the result of jury 

deliberation and the insensitive conduct o f  some o f  the jurors) based on an 

assumption that one cannot at the same time be both insensitive in speech yet 

fair i n  judgment? 

While the complaining juror opines that the verdict would have been 

different had the plaintiff been white, her own actions and testimony place 

-3-  
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her conclusion in doubt. In explaining why she did not earlier report her 

concern to the court (while the trial judge could still take appropriate 

action) , she testified: 

Well, number one, some people will participate in jokes of 
that nature, just to kind o f  be a part of the gang, 
whatever. That one person will say something, and 
somebody will kind o f  laugh and that's it. Kind of an, I 
don't know, just trying to kind of get along or whatever. 
That maybe they are not that truly, real ly  racially 
biased. 

I 

But it -- you know, they're just trying to kind of 
polite laughter or whatever. N G ~  t o  cause the projlem. 

And when I -- the only way that I could see, I mean, 
I thought I was going t o  have better instructions before 
any o f  this went on, I couldn't talk to the Bailiff. 

And for me t o  stand there in cour t  and say, I think 
these people are bigots, kind of a big accusation to make 
without really knowing if that is the case or if it was 
just -- I mean, there was a comment made about the jokes, 
and well, if you can't laugh or something, you know, it's 
boring and we're sitting here listening to a lot of, . 
information. I f  we can't come in here and relax a little 
bit, you know, what's the problem. Or what's the point or 
something, you know, its no big deal. 

And I w a s n ' t  sure if it really was, if it was really 
racially biased or if it was j u s t  somebody, you know, like 
some people will say racial or P o l l o c k  [sic] jokes or 
whatever and people laugh at it. And they really don't 
mean anything by it. 

Even after full deliberation and the rendition 07 a verdict had occurred, 

the complaining juror could not say that the verdict resulted from prejudice. 

Clearly, the complaining juror, along with all of the other jurors, voted for 

the verdict a t  issue in this appeal and, upon being polled, reaffirmed in 

public their approval of the verdict. There is no charge that any o f  the 

jurors were threatened or in any way unduly- influenced t o  vote for this 

verdict. There is no indication t h a t  any vote was the result o f  racial 
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prejudice -- regardless o f  evidence o f  racial insensitivity on the part o f  

some. Even the complaining witness does n o t  state that her vote was 

influenced by the racial insensitivity of some o f  the other jurors. 

We acknowledge conflict with Sanchez U. State ,  563 So. 2d 197 (Fla. 3d 

DCA 1990). We think Sanchez ignored the supreme court’s opinion in Muler. 

Perhaps if our supreme court grants review o f  this matter, it w i l l  address thk 

following troubling questions. Is it worse to rule against someone because o f  

! 

prejudice or to rule in favor o f  someone because of prejudice? example, 

in Maler,  the supreme court held that prejudice (sympathy) for the child 

inhered in the jury verdict. had been seated, 

would the prejudice against the child a lso  inhere in the verdict? This court 

held in Raburr and Partners, Inc. u. Aslzolza Enteprises ,  Inc. , 604 SO. 2d 1284, 

1286 ( F l a .  5th DCA 1992), that prejudice against Patel, a rich doctor [because 

he did not need the money] “clearly f i t s  within the category of prqhibited 

inquiry i n t o  the emotions and mental processes o f  the jurors, matters which 

essentially inhere within the  jury verdict. ‘ I 3  I f  the jury had ruled against 

For 

I f  a W. C. Fields-type juror‘ 

Patel because he was Indian, would their verdict have been, from the 

standpoint o f  a fair and impartial trial, more repugnant? 

I f  we are to look behind jury verdicts to root out  racial prejudice, 

should we not take similar measures t o  root o u t  prejudice based on gender, 

ethnicity, religion (or lack thereof) , sexual orientation, wealth, pity or any 

Anyone who hates children and dogs can’t be all bad, Leo C. Rosten, (1908-) 

For some reason counsel for neither party brought this case t o  our 

in tribute to Fields a t  a banquet (1939). 

attention. 
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other classification or consideration that might influence a result not based 

solely on the facts and law o f  any given case? 

We reject Judge Diamantis’s position that prejudice based on racial 

consideration must be treated differently because the jurors are, in effect , 

agents o f  the state requiring a “strict scrutiny” standard. This concept i$ 

contrary to the time honored practice of having jurors ,of .  our peers -- not 
state agents. 

4 The current law o f  Florida Seems to be the following: 

I t  is improper and against public policy t o  permit jurors 
to testify to motives and influences by which their 
deliberations were governed. [citation omitted]. To 
allow such an inquiry concerning the motive and influence 
o f  jurors would extend litigation to attempt to determine 
the imponderable issue o f  what, in fact, motivated and 
influenced each juror in arriving at his own independent 
judgment in reaching a verdict. 

I f  this policy is t o  change, it should be changed by the supreme court. 

AFF I RMED . 
HARRIS, C. J , ,  COBB, PETERSON, GRIFFIN, and THOMPSON, J J . ,  concur. 
SHARP, W.,  J , ,  dissents, with opinion. 
GOSHORN, J. , dissents, with opinion, 
DIAMANTIS, J , ,  dissents, with opinion in which DAUKSCH, J., concurs. 

Muler v .  Baptis t  Hosp. of Miami9 hc., 559 So. 2d 1157, 1160 (Fla. 3d DCA 4 
1989). 



CASE NO. 92-1937 

SHARP,  W . ,  J , ,  dissenting. 

I respectfully dissent. Based on Singletary u. Lewis, 584 SO. 2d 634 

(F la .  1st  DCA 1991), International Union of Operating Engineers, Local 675 u. 

Kinder, 573 SO. 2d 385 (Fla .  4 t h  DCA 1991), appeal dismissed, 598 S O .  2d 76 

( F l a .  1992); Sanchez u. International Park Condominium Ass'n., Inc., 563 SO. 2d 

197 (Fla .  3d DCA 1990), and Snoolz u. Firestone Tire & Robber Co., 485 SO. 2d 

496 (F la .  5 th  DCA 1986), I agree w i t h  appellants t h a t  the t r i a l  judge should 

have granted their  motion t o  conduct i n d i v i d u a l  juror interviews t o  determine 

whether the juror misconduct as described by juror Dowding ac tua l  l y  occurred 

i n  th is  case. I f  i t  d i d ,  the tr ial  j u d g e  should have granted a new t r i a l .  

See United States  u. Heller, 785 F.2d 1524 (11th Cir. 1986). 

The record establishes t h a t  fo l lowing  the completion of a personal 

injury sui t  b rough t  by Derrick Powell and his wife i n  w h i c h  he received a 

modest monetary recovery,' a juror (Dowding) contacted Powel 1 I s  attorney and 

the t r i a l  judge concerning racial jokes and statements made by the jurors i n  

the jury room or on breaks while the t r i a l  was i n  progress. Powell and his 

wife (who  sued f o r  loss o f  consortium) and Powel 1 I s  primary witnesses, Leonard 

Johnson and his wife ( w h o  b o t h  were passengers i n  Powell's c a r  a t  the time he 

was struck by another car) are a l l  blacks, o f  Jamaican descent. The 

defendant's insured (the driver o f  the other c a r  involved in the accident) and 

the jurors a re  white. 

The t r i a l  judge held an in-court interview o f  Dowding, attended by 

attorneys f o r  bo th  parties. I t  was transcribed and i s  part o f  the record on 

$10,560.00 
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appeal. Dowding t e s t i f i ed  that  various jurors had made a number of racial 

jokes and statements t o  each other during the t r i a l .  They laughed and 

participated in the jokes, although when challenged by her in the j u r y  room, 

they denied they meant anything by t he i r  "jokes",  or t h a t  they were, in f a c t ,  

prejudiced against Powell because o f  his race. 

For example, Dowding t e s t i f i ed  that  the ju ro r ,  who was l a t e r  elected t o  

be foreman of the j u r y ,  t o l d  an old "saw" of a joke :  "There's a saying i n  

North Carolina, h i t  a nigger and get ten points, h i t  him when he 's  moving, get 

f i f teen."  The al ternate  female juror  supposed t h a t  because the Powells had 

t he i r  grandchildren living with them, the i r  children were "p robab ly  d r u g  

dealers. And, everybody was l ike ,  yeah, yeah. And they were laughing." 

Two men on the j u r y  laughed about Johnson's testimony a t  the t r i a l .  

They pointed t o  the book Dowding was carrying (Through a Window by Jane 

Goodall) which had a picture of chimpanzees on the cover, and made some sort  

o f  reference t o  Johnson. One said: " [ a l n d  Mr. Johnson g o t  o u t  o f  the car and 

laid down on the pavement," They went into hysterics.  

Another j u ro r ,  who had worked for IBM,  t o l d  the others t h a t  the 

turnover ra te  f o r  black employees w i t h  the company was twenty-five percent b u t  

on ly  two percent for  whites. He concluded blacks "d idn ' t  work for  us as 

well ,"  P w e l l ' s  loss o f  wages and earning power were issues i n  t h i s  case. 

Another concluded Powell " jus t  wants t o  r e t i r e . "  

Th'e t r i a l  judge denied the appellants'  motion t o  interview the rest  o f  

the jurors i n  t h i s  case. He stated his reasons on the record: The jurors '  

motives and  opinions why they reached the i r  verdict cannot be the subject o f  

inquiry; a n d ,  there was no showing the jurors considered evidence outside the 

record, or agreed to  violate their  oaths i n  some way. He concluded t h a t  

.4pp. 8 



Dowding's testimony afforded no b a s i s  upon which to award a new trial, even 

assuming the testimony of the other jurors supported her version of what had 

transpired. I disagree. 

In Baptist Hospital of Miami, hc. u. Mazer, 579 So. 2d 97 (Fla. 1991), 

the Florida Supreme Court said no jury interview procedure should be 

undertaken unless the sworn factual allegations urged as a basis, if found to 

be true, would require a trial court t o  order a new trial, using the standard 

pronounced i n  State U. Hamilton, 574 So. 2d 124 ( F l a .  1991). In the Baptis t  

Hospital case, the inquiry revealed only that some of the jurors were 

influenced by their sympathy f o r  the brain-damaged child in the case, and 

their assumption that the hospital (defendant in the medical malpractice case) 

had insurance. Mere juror opinion as to why they reached the verdict rendered 

in a case is not a permissible field of nquiry. As the court explained, such 

subjective matters "inhere" in the joint decision-making process engaged i n  by 

a jury, and there is a strong public policy against allowing litigants to 

discover and use such matters to overturn a verdict. 

But, the rule is otherwise for objective acts committed by or in the 

presence of the jury. In Hamilton, defense counsel argued two car magazines 

were present in the jury room while the jury was there, and because one or 

more advertisements depicted a beautiful blond model, the jury may have been 

"distracted." The court said this was insufficient to have merited juror 

interviews, - not because such matters were subjective or inhered in the 

verdict, because the magazines in the jury room were irrelevant t o  the 

legal and fact issues in the case, and would have had slight, if any, 

potential t o  prejudice the outcome o f  the case. However, the court said overt 

acts, extrinsic and objective matters, which potentially might prejudice the 

-3-  
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jury, can be inquired i n t o ,  and proof of whether or not  the jurors a c t u a l l y  

were influenced by these happenings i s  not  relevant. 

I f  Dowding's testimony i s  accepted as true,  the jurors i n  th is  case 

engaged in making r ac i a l  jokes, s lurs ,  and stereotyping comments i n  a case 

involving black plaint i f fs  and black witnesses and the jury's  damage and 

apportionment of f a u l t  determinations cou ld  we1 1 have been influenced by 

racial prejudice. In  Singletary U. Lewis, the j u r y  returned a defense verdict 

for a white doctor  i n  a medical malpractice case where the p la in t i f f s  were 

black. The appellate court  ruled t h a t  the t r i a l  court  erred in n o t  ordering 

juror interviews when a showing was made by juror Lumpkin  t h a t  the jurors made 

racial comments and slurs i n  the j u r y  room. 

I n  SingZetory, one juror allegedly said: "They o u g h t  t o  sewed her up .  

She was a fool for  h a v i n g  so many babies.'' Another asked: "Who talked her 

( t he  plaint i f f )  i n t o  suing a doctor?"  Some of the jurors supposedly. said they 

preferred t h a t  the plaintiff  get help from welfare rather t h a n  recover damages 

from the doctor. The court held t h a t  i f  such juror misconduct i n  the jury 

room was proven, a new t r i a l  would be apropriate. 

Similarly, i n  Sanchez, two derogatory comments made by one juror i n  the 

jury room about  Cubans i n  a s l ip  and f a l l  case i n v o l v i n g  a Cuban p l a i n t i f f  was 

held t o  be sufficient misconduct t o  require a new t r i a l .  There, the t r ia l  

judge conducted juror interviews b u t  failed t o  order a new t r i a l .  I t  was 

established t h a t  one juror (who was la ter  elected t o  be the foreman) said t o  

the others: "Cubans as a whole, whenever anything like th i s  happens, they 

yell sue, sue, sue or w a n t  t o  sue a t  a drop o f  a h a t ,  something l ike t h a t . "  

He 1 a ter  said Cubans were "ambulance chasers, I' 

-4- 
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The appellate court in Sunchez explained t h a t  the t r i a l  court 

mistakenly relied on the j u r o r ' s  representations t o  the court t h a t  although 

the derogatory remarks had been made, they had n o t  been influenced by them. 

Whether or not  jurors were, in f ac t ,  prejudiced or influenced "inheres" in the 

verdict and is not  a proper area of inquiry. The objective fac t  t h a t  such 

remarks and s lurs  were made by one juror was suff ic ient  t o  merit a new t r i a l  

in Sanchez. The court said: 

Jury service i s  a collegial  process. I t  may be 
t h a t  the other jurors were not  affected by the 
remark, made by juror  six.  Juror s ix  was, 
however, an active participant in the 
deliberative process, and the verdict included 
his input. The jury's verdict included n o t  only 
a determination o f  l i a b i l i t y ,  b u t  also the amount 
of damages and percentages of comparative f au l t .  
The p la in t i f f  was en t i t l ed  t o  have her case heard 
by an impartial j u r y .  We therefore reverse the 
final judgment and remand f o r  a new t r i a l .  

Sanchez a t  199. 

Both Sanchez and Siizgletary adopted f o r  t h e i r  d i s t r i c t s  the rationale 

set  o u t  in Heller. I n  t h a t  case, a Jewish defendant was convicted o f  t a x  

evasion by a jury t h a t  engaged in anti-Semitic jokes and s lurs .  One juror  

t o l d  another person he was on a j u r y  which was trying a Jewish defendant, and 

he said:  "Let ' s  hang him." Another commented on the number of the 

defendant's witnesses who had Jewish surnames, and the jurors broke i n t o  

"gales of laughter." Another laughed t h a t  a Rabbi witness had come t o  "bless" 

the defendant. Others evidenced prejudice by enjoying the defendant I s  

discomfort in the courtroom during presentation of the prosecutor's case. 

The t r i a l  judge i n  Heller conducted juror interviews b u t  concluded, as 

did the t r i a l  cour t  i n  Sanchez, t h a t  the jurors could disregard the j o k e s ' a n d  

comments and reach a f a i r  and impartial verdict. Not so,  said the Eleventh 

-5- 
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Circuit ,  speaking through Judge Tuttle: "The judiciary,  as an inst i tut ion 

given a constitutional mandate t o  ensure equality and fairness in the a f f a i r s  

o f  our  country when called on t o  act in l i t iga ted  cases, must remain ever 

vigilant in i t s  responsibility." 785 F.2d a t  1527. "Such jokes and s lurs  

made by jurors  while conducting the i r  o f f ic ia l  duties prevents impartial 

decision-making from taking place. To allow such behavior i n  the j u r y  room 

would  erode public confidence in the equity of our system of jus t ice ."  The 

Eleventh Circuit concluded: "The people cannot be expected t o  respect t he i r  

judicial  system i f  i t s  judges do n o t ,  f i r s t ,  do s o . "  785 F.2d a t  1529. 

The court in Heller held that  the ju ro r ' s  conduct in making ethnic jokes 

and s lurs  during the t r i a l  process deprived the defendant o f  an impartial, 

f a i r  t r ia l . '  Once t h i s  course of conduct was shown t o  have occurred, actual 

prejudice t o  the individual jurors was not relevant. I t  reversed and ordered 

a new t r i a l .  

The jurors '  racial jokes and  comments t e s t i f i ed  to  by Juror Dowding in 

th i s  case are f a r  more egregious than  those established in Singletar?, Sanchez 

and Heller. The participants in the rac is t  comments were apparently multiple, 

not  just  one or two. Further, i t  i s  c lear ,  i f  Dowding's account i s  accurate 

[which the court below should determine via juror  interviews], t h a t  the racial 

s lurs  and comments were directed a t  these p l a in t i f f s  and t h e i r  witnesses. 

Coi7ipure U.S. u. Caporale, 806 F.2d 1487 (11th Cir. 1986) , cert .  denied, 483 

U.S. 1021, 107 S .C t .  3265, 97 L , E d , 2 d  763 (1987). In my view, Dowding's 

testimony merited a fu l l  judicial  interview o f  the other jurors t o  determine 

Amend. 7 ,  U . S .  Const, Art. I ,  g 22,  F la .  Const. 

-6- 
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what actually happened in this case.3 Accordingly, we should remand this case 

to conduct such  interview^.^ I f  it is established that the jurors in this 

case cracked racial jokes and made racially biased comments ( a s  Dowding 

testified) while acting in their capacity as jurors in this case, a new trial 

should be ordered. Such behavior i s  objective and extrinsic. I t  does not 

"inhere" in the verdict. The fact t h a t  it happened deprived the litigants of 

a fair trial. Singletary; Sanchez; Heller. Amend. 7, U . S .  Const; Art. I ,  0 22, 

Fla .  Const. 

See Interiiatioitol Union of Operating Engineers Local 675 u. Kinder, 573 SO. 2d 3 
385 ( F l a .  4th DCA 1991), appeal dismissed, 598 SO. 2d 76 (Fla. 1992). 
4 
1986). 

See Snook u. Firestone Tire & Rubber Co., 485 SO. 2d 496 ( F l a .  5 t h  DCA 

-7- 
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GOSHORN, J. , dissenting. 92-1937 

I concur with the procedure and result outlined in Judge Diamantis's 

I write, however to express my disagreement with his dissenting opinion. 

statement that "[o]nce the jurors were selected and sworn . . . any discrimi- 
nation or b i a s  on their part constituted state action directed to the appel- 

lants." (Emphasis added). That assertion seeks to extend Edmonson v. 

Leesville Concrete Co., 500 U.S. 614, 111 S. C t .  2077, 114 L. Ed. 2d 660 

(1991) beyond the boundaries o f  its holding. Edmonson does, however hold: 

Race discrimination within the courtroom raises serious 
questions as to the fairness of the proceedings conducted 
there. 
system and prevents the idea o f  democratic government from 
becoming a real i ty. 

Racial bias mars the integrity of the judicial 

111 S. Ct. at 2087 (citations omitted). Therefore, I agree that we shou 

reverse and remand with direction to the trial court to determine i f  rac 

d 

a1 

bias or prejudice infected the j u r y  verdict. 
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92-1937 

D I A M A N T I S ,  J , ,  dissenting. 

I respectfully dissent. 

I agree with the majority opinion's forceful statement that every 

member o f  t h i s  court (and, I would add, the trial judge) "deplore[s] the crass 

and intolerant comments attributed to some members o f  the jury" and that the 

people who made these comments were "insensitive clods". However, I would 

reverse and remand the present case to the trial court to hold a hearing to 

determine whether the jury verdict was based on racial bias o r  prejudice which 

manifested itself after the jury was selected and sworn. 1 

Once the jurors were selected and sworn, those jurors became judges 

of the facts and any discrimination or bias on their part constituted state 

action directed to the appellants. See Edmonson v. Leesville Concrete Co., 

500 U.S. 614, , 111 S. Ct. 2077, 2082-87, 114 L. Ed. 2d 660, 673-79 

(1991). In Powers v. Ohio, 499 U.S. 400, 111 S. C t .  1364; 113 L. Ed. 2d 411 

(1991) , the court made the following comments regarding racial discrimination 

in our judicial system: 

The Fourteenth Amendment's mandate that race 
discrimination be eliminated from all official acts 
and proceedings of the State is most compelling i n  
the judicial system. Rose u. Mitchell, supra, 443 
U.S., at 555, 99 S.Ct., at 2999-3000. We have 
held, for example, that prosecutorial discretion 
cannot be exercised on the basis o f  race, Wuyte v .  
United States, 470 U . S .  598, 608, 105 S.Ct. 1524, 
1531, 84 L.Ed.2d 547 (1985), and that, where racial 
bias i s  likely t o  influence a jury, an inquiry must 
be made into such bias. Ristaino I). R O S S ,  424 U.S. 
589, 596, 96 S.Ct, 1017, 1021, 47 L.Ed.2d 258 

Any racial bias exhibited or racial statements made by any of the jurors 
before being selected should be inquired into and discovered during voir dire. 

App. 15  



(1976); see also Turner u. Murray, 476 U.S .  28, 
106 S.Ct .  1683, 90 L.Ed.2d 27 (1986). 

Powers, 499 U . S .  a t  415-16. 

Accordingly, I would reverse and remand t h i s  case t o  the t r i a l  court 

for  a hearing in which a l l  the jurors are interviewed t o  determine i f  the 

verdict as t o  l i a b i l i t y  or damages (or both) was based on racial  bias or 

prejudice, as  the t r i a l  court did in United States v .  Caporale, 806 F.2d 1487, 

1504-05 (11th Cir. 1986), ce r t ,  denied, 483 U.S.  1021, 107 S. C t .  3265, 97 L. 

Ed. 2d 763 (1987).* See also United States v .  Heller, 785 F.2d 1524, 1527-28 

(11th Cir. 1986). A t  t h i s  hearing the t r i a l  court should look a t  such factors 

as (1) whether the racial  comments were aimed a t  the appellants or any o f  the 

appellants'  witnesses; (2) the manner in which these remarks were made; ( 3 )  

b u  

the time and place during the t r i a l  that  the remarks were made, i . e . ,  were 

these remarks made during deliberations or during a recess; (4)  the context in 

which these remarks were made; (5)  the evidence concerning b o t h  l i a b i i i t y  and 

damages; and (6)  any other f a c t o r  the t r i a l  cour t  determines t o  be relevant. 

The t r i a l  court should make findings concerning whether the verdict 

as t o  l i a b i l i t y  or damages was affected by the manifested racial  bias or 

prejudice and should order a new t r i a l  on any o f  those matters i f  the court, 

in i t s  discret ion,  deems necessary. I n  t h i s  regard, I would give the t r i a l  

court the same discretion which i s  afforded the t r i a l  court i n  determining 

whether a peremptory challenge i s  based on race-neutral reasons. See Files v .  

S ta te ,  613 SO. 2d 1301, 1303 (Fla. 1992); Fotopoulos v .  State ,  608 So. 2d 784, 

-2- 
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* I submit t h a t  the cases of Bapt i s t  Hospital o f  Miami v .  Maler, 579 So. 2d 97 
( F l a .  1991), and Rabun & Partners, Inc. v .  Ashoka Enterprises, 604 So. 2d 1284 
(Fla. 5th DCA 1992), are not  persuasive i n  the juror racial  or ethnic bias 
s i tuat ion.  Because such bias cases involve s t a t e  action, the applicable 
standard i s  one o f  " s t r i c t  scrutiny." 



788 (Fla .  1992), cert .  denied, U.S .  113 S .  Ct. 2377, 124 L. Ed, 

2d 282 (1993); Mitchell v .  State ,  622 So. 2d 1156, 1157 (Fla .  5th DCA 1993). 

DAUKSCH, J . ,  concurs. 
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I N  THE D I S T R I C T  COURT OF APPEAL OF THE STATE OF FLORIDA 
FIFTH D I S T R I C T  JULY TERM 1993 

DERRICK A. POWELL 
and EUGENA POWELL, 

Appe l l  ants , 

V .  

ALLSTATE INSURANCE COMPANY, 
a f o r e i g n  c o r p o r a t i o n ,  

Appel 1 e e .  

Opin ion  f i l e d  November 12, 1993 

Appeal f rom t h e  C i r c u i t  Cour t  
f o r  Brevard Caunty, 
Edward M. Jackson, Judge. 

Robert  C. Gray of A l p i z a r  & Gray, P...., 
Palm Bay, f o r  Appe l lan ts .  

Donna C. Wyatt and Laura P. Kowalczyk, 
M a i t l a n d ,  f o r  Appel lee.  

SHARP, W., J .  

NOT FINAL UNTIL THE TIME EXPIRES 
TO FILE REHEARING MOTION, AND, 
IF FILED, DISPOSED OF. 

CASE NO. 92-1937 

Based on Singletar? u. Lewis, 584 So. 2d 634 ( F l a .  1 t DCA 1991), 

Iiiternational Union of Operating Engineers, Local 675 u-. Kicder, 573 S O .  2d 385 

( F l a .  4 t h  DCA 1991),  appeal dismissed, 598 So. 2d 76 ( F l a .  1992); Sanchez u. 

International Park Condominium Assn., h e . ,  563 SO. 2d 197 ( F l a .  3d DCA 1990), 

and Snoolt u. Firestone Tire & Robber Co., 485 SO. 2d 496 ( F l a .  5 t h  DCA 1986) , 
we agree w i t h  a p p e l l a n t s  t h a t  t h e  t r i a l  judge shou ld  have g r a n t e d  t h e i r  mot ion 

t o  conduct i n d i v i d u a l  j u r o r  i n t e r v i e w s  t o  determine whether j u r o r  misconduct 

in t h i s  case a c t u a l l y  occurred. I f  i t  d i d ,  t h e  t r i a l  j u d g e  should have 
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granted a new t r i a l .  See United States u. Heller, 785 F.2d 1524 (11th Cir. 

1986). 

The record establishes that  following the completion o f  a personal 

in ju ry  s u i t  brough t  by Derrick Powell and his wife in which he received a 

modest monetary recovery,' a ju ror  (Dowding) contacted Powel 1 's attorney and 

the t r i a l  judge concerning racial  j o k e s  and statements made by the jurors in 

the j u r y  room or  on breaks while the t r i a l  was in progress. Powell and h i s  

wife (who sued f o r  loss o f  consortium) and Powel 1 I s  primary witnesses, Leonard 

Johnson and his wife (who both were passengers in Powell's car a t  the time he 

was struck by another car) are a l l  blacks, of Jamaican descent. The 

defendant's insured (the driver o f  the other car involved in the accident) and 

the jurors are white. 

The t r i a l  judge held an in-court interview o f  Dowding, attended by 

attorneys for  both parties.  I t  was transcribed and i s  part of the record on 

appeal. Dowding t e s t i f i ed  t h a t  various jurors had made a number o f  racial 

jokes  and statements t o  each other during the t r i a l .  They laughed and 

participated in the jokes, although when challenged by her i n  the j u r y  room, 

- they denied they meant a n y t h i n g  by t he i r  "jokes",  o r  t h a t  they were, i n  f a c t ,  

prejudiced against Powell because o f  his race. 

For example, Dowding t e s t i f i ed  t h a t  the juror, w h o  was l a t e r  elected t o  

be foreman of the jury, told an old "saw" of a j o k e :  "There's a saying i n  

North Carolina, h i t  a nigger and get ten points, h i t  him when he ' s  moving, get 

f i f teen ."  The al ternate  female juror supposed tha t  because the Powells had 
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' 1  

their  grandchildren living w i t h  them, their  children were "probably drug 

dealers. And, everybody was l ike,  yeah, yeah. And they were laughing ."  

Two men on the j u r y  laughed about  Johnson's testimony a t  the t r i a l .  

They pointed t o  the book Dowding was carrying (Through a Window by Jane 

Goodall) which had a picture o f  chimpanzees on the cover, and made some sort  

o f  reference t o  Johnson. One said: 'I[a]nd Mr. Johnson got  ou t  o f  the car  and 

laid down on the pavement." They went i n t o  hysterics. 

Another juror, who had worked for IBM,  t o l d  the others t h a t  the 

turnover rate for black employees with the company was twenty-five percent b u t  

on ly  two percent f o r  whites. He concluded blacks " d i d n ' t  work f o r  us as 

well," Powell's loss of wages and earning power were issues in this  case. 

Another concluded Powell " just  wants t o  re t i re ."  

The t r ia l  judge denied the appellants' motion t o  interview the rest of 

the jurors i n  th is  case. He stated his reasons on the record: The jurors '  

motives and opinions why they reached their  verdict cannot  be the subject of 

inquiry; a n d ,  there was no showing the jurors considered evidence o u t r i d e  the 

record, or agreed t o  v i o l a t e  their  oaths  i n  Some way. He concluded t h a t  

Dowding's testimony afforded no basis upon which t o  award a new t r i a l ,  even 

assuming the testimony of  the other jurors supported her version o f  w h a t  had 

transpired. We disagree. 

In Baptist Hospital of Miami, Inc. v. Maler, 579 SO. 2d 97 ( F l a .  1991) , 

the Florida Supreme Court s a i d  no jury interview procedure should be 

undertaken unless the sworn f a c t u a l  allegations urged as a basis, i f  found t o  

be true,  would require a t r i a l  court t o  order a new t r i a l ,  using the standard 

pronounced i n  S t a t e  U. Hamilton, 574 So. 2d 124 (F la .  1991). In the Baptist 

Hospital case, the inquiry revealed only  t h a t  some o f  the jurors were 
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. .  

influenced by their sympathy for the brain-damaged child in the case, and 

their assumption that the hospital (defendant in the medical malpractice case) 

had insurance. Mere juror opinion as to why they reached the verdict rendered 

in a case is not a permissible field of inquiry. As the court explained, such 

subjective matters "inhere" in the joint decision-making process engaged i n  by 

a jury, and there i s  a strong public policy against allowing litigants to 

discover and use such matters to overturn a verdict. 

But, the rule is otherwise for objective acts committed by or in the 

presence of the jury. In ~ a m i z t o n ,  defense counsel argued two car magazines 

were present in the jury room while the jury was there, and because one or 

more advertisements depicted a beautiful blond model, the jury may have been 

"distracted." The court said this was insufficient to have merited juror 

interviews not because such matters were subjective or inhered in the verdict, 

but because the magazines in the jury room were irrelevant t o  the legal and 

fact issues in the case, and would have had slight, if any, potential to 

prejudice the outcome o f  the case. However, the court said overt acts, 

extrinsic and objective matters, which potentially might prejudice the jury, 

- can be inquired into, and proof of  whether o r  not the jurors actually were 

. *  

influenced by these happenings is not relevant. 

If Dowding's testimony i s  accepted as true, the jurors in this case 

engaged in making racial jokes, slurs, and stereotyping comments in a case 

involving black plaintiffs and black witnesses and the jury's damage and fault 

determinations could well have been influenced by racial prejudice. In 

Siiigletary u. Lewis, t h e  closest ca5e in point that we have found, the jury 

returned a defense verdict for a white doctor in a medical malpractice case 

where the plaintiffs were black. The appellate court ruled that the trial 
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court erred in not ordering juror  interviews when a showing was made by juror  

Lumpkin tha t  the jurors made racial  comments and s lurs  in the j u r y  room. 

I n  Singletary, one juror  allegedly said: "They ought t o  sewed her u p .  

She was a fool for  having so many babies." Another asked: "Who talked her 

(the p l a in t i f f )  into suing a doctor?" Some o f  the jurors supposedly said they 

preferred t h a t  the p la in t i f f  get h e l p  from welfare rather than recover damages 

from the doctor. 

Similarly, in Sanchez, derogatory comments made by the jurors  i n  the 

j u r y  room about Cubans in a s l i p  and f a l l  case involving a Cuban p la in t i f f  

were held t o  be suff ic ient  t o  require a new t r i a l .  There, the t r i a l  judge 

conducted juror  interviews b u t  fa i led t o  order a new t r i a l .  I t  was 

established t h a t  one juror said t o  the others: "Cubans as a whole, whenever 

anything l ike  t h i s  happens,  they yell  sue, sue, sue or want t o  sue a t  a drop 

of a h a t ,  something l ike t h a t . "  Another said Cubans were "ambulance chasers." 

The appellate court i n  Sanchez explained t h a t  the t r i a l  court 

mistakenly relied on the j u r o r ' s  representations t o  the court t h a t  although 

the derogatory remarks had been made, they had not been influenced by them. 

- Whether o r  n o t  jurors were, i n  f a c t ,  prejudiced or influenced "inheres" i n  the 

verdict and i s  n o t  a proper area of inquiry; B u t  the objective f a c t  t h a t  such 

remarks and s lurs  were made i s  suff ic ient  t o  merit a new t r i a l .  Jury service 

i s  a collegial  process, and persons seeking ju s t i ce  in a court of law, are 

ent i t led t o  a f a i r  t r i a l  by an impartial jury. '  

jokes and s lurs  in reference t o  a party t o  the l i t iga t ion  i s  not such a j u r y .  

A j u r y  that  makes racial 
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. .  

Both Sanchez and Singletary adopted for their districts the rationale 

set out in Heller. There, a Jewish defendant was convicted o f  tax evasion by a 

jury that engaged in anti-Semitic jokes  and slurs. One juror told another 

person he was on a jury which was trying a Jewish defendant, and he said: 

"Let's hang him." Another commented on the number o f  the defendant's 

witnesses who had Jewish surnames, and the jurors broke into "gales of 

laughter.". Another laughed that a Rabbi witness had come to "bless" the 

defendant. Others evidenced prejudice by enjoying the defendant I s  discomfort 

in the courtroom during presentation o f  the prosecutor's case. 

The trial judge in Heller conducted juror interviews but concluded, as 

did the trial court in Sanchez, that the jurors could disregard the jokes and 

comments and reach a fair and impartial verdict. Not so, said the Eleventh 

Circuit. "The judiciary, as an institution given a constitutional mandate to 

ensure equality and fairness in the affairs of our country when called on to 

act in litigated cases, must remain ever vigilant in its responsibility." 785 

F.2d at 1527. Such jokes and slurs made by jurors while conducting their 

official duties prevents impartial decision-making from taking place. To 

- allow such behavior in the jury room would erode public confidence in the 

equity o f  our system o f  justice. "The people 

cannot be expected to respect their judicial system i f  i t s  judges do not, 

first, do so." 785 F.2d a t  1529. 

The Eleventh Circuit concluded: 

The court in HeZZer held that the juror's conduct in making ethnic jokes 

and slurs during the trial process deprived the defendant of an impartial, 

fair trial. Once this course of conduct was shown to have occurred, actual 

prejudice to the individual jurors was not relevant. It reversed and ordered 

a new trial. 
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The jurors' racial jokes and comments testified to by Juror Dowding i n  

this case are as egregious as those established in Singletary, Sanchez and 

Heller. Thus, Dowding's testimony merited a full judicial inquiry of the other 

jurors to determine what actually happened i n  this case.3 Accordingly, we 

remand this case t o  conduct such interviews. I f  it is established that the 

jurors in this case cracked racial jokes  and made racially biased comments (as 

Dowding testified) while acting in their capacity as jurors in this case, a 

new trial should be ordered. Such behavior i s  objective and extrinsic, and 

does not "inhere" in the verdict. The fact that it happened deprived the 

litigant o f  a fair trial. Singletary; Sanchez; Heller. 

REVERSED and REMANDED 

DAUKSCH, J., concurs. 

BAKER, J .  P., Associate Judge, dissents with opinion. 

See Iittertiatioizal Union of Operating Engineers Local 675 u. Kinder. 573 SO, 2d 3 
385 ( F l a .  4th DCA 1991), appeal dismissed, 598 S O .  2d 76 (Fla. 1992). 
4 
1986). 

See Qzoolz u. Firestone Tire & Rubber Co., 485 SO. 2d 496 (Fla. 5th DCA 
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CASE NO. 92-1937 

BAKER, J .  P., Associate Judge, dissenting. 

Preamble on Words and Things 

I respectfully dissent. The majority opinion o f  this cour t  is based on 

some very simple assumptions about human languages that are very popular, and 

they are also very false. 

One o f  the things we can say is a universal characteristic of human 

languages i s  that they can be used for discourse in the absence o f  the 

persons, things, events and places they are referring to. We all routinely 

converse both orally and in writing about things that are not present. 

In courts at all levels our business is handling words, and the closest 

we usually come to the events that gave rise to lawsuits is testimony about 

what occurred in the past and about places and things most o f  which cannot be 

brought into court. All of  us in the legal system find it so convenient t o  

work with writings, we even transform testimony i n t o  writing with transcripts. 

A danger we must continuously guard against i s  that we become so accustomed to 

focusing on what is compiled and written in the court record that we may 

disregard the events and persons they came from or refer t o .  

This is something we do in all courts, but the tendency t o  t r ea t  our 

written court records as a substitute for the real parties and witnesses and 

events is something appellate courts should and usually do concern themselves 

with. They know only transcripts and other parts of the written record on 

appeal are available for review. We all know that the s i t u s  o f  judicial 

decision making cannot be confined to the surface o f  the page as i f  we were 

solving algebra problems. 
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We must be very careful about our judicial  tendency t o  focus only on 

the words on the page. One reason for  concern i s  t h a t  focussing on our 

written records can lead us t o  the fa l se  assumption t h a t  speaking and writing 

are completely separable and d i s t i nc t  aspects o f  human conduct. Before an 

appellate court ,  there i s  nothing e l se  t o  consider, except these words on the 

page in the record, some of which were or iginal ly  spoken b u t  are now 

transcribed. No one has ever disputed t h a t  t h i s  record on appeal i s  an 

incomplete recreation of what i t  purports t o  represent. The real people 

involved are hollowed ou t  i n  being transcribed and transformed into words on a 

page. W e  a l l  know there i s  a profound difference between words and things, 

between written records and real people. 

Would anybody claim t h a t  a l l  o f  the f au l t s  and virtues o f  the 

individuals, t he i r  fa i l ings  and strengths,  t he i r  habits and other aspects of 

t he i r  behavior, t he i r  t r a i t s  of character and conduct, good and bad, can be 

captured in pr in t ,  even i f  i t  i s  t he i r  own transcribed words? Note well -- 
the majority opinion in th i s  case and the l ine  o f  cases i t  c i t e s  depend on 

assuming they can answer th i s  l a s t  question, " Y e s , "  without qualification. 
- On "Dirty Words and 

Pol i t ics  Incorrectness 

I t  takes only the s l ightest  reflection t o  recognize there i s  a b i g  

difference between words and things they are used t o  refer  t o .  Even so,  i t  i s  

very common practice t o  ignore the difference and sometimes even t o  deny i t ,  

which leads t o  words being treated the same as whatever they are  used t o  refer 

t o .  
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and sex acts are considered "dirty" because they are unacceptable in social 

settings by our rules o f  common decency. There are many four-letter words in 

common use that refer to these body parts and products and activities. These 

have come to be called "dirty words" because what they are used t o  describe or 

refer to are considered "dirty." 

The next best example o f  confusing words with things i s  with what has 

come to be called "politically incorrect" words. Our state and the rest o f  

the nation have become very sensitive to prejudice and discrimination based on 

race, religion, ethnic origin and gender. Not only have those prejudices 

become unacceptable i n  most private and nearly all public settings, but the 

words with which those prejudices are usually expressed have become taboo. 

The majority opinion focuses on some o f  these words from the transcription o f  

what one juror said he remembered that other jurors had said during breaks in 

the trial. It also gives other examples of politically incorrect taboo words 

from other cited cases. 

Note well -- the majority opinion and cases it cites limit their 

inquiry into the jurors conduct by completely focussinq on words themselves. 

No consideration whatsoever is permitted in the majority opinion or its cited 

authorities as t o  the jurors' integrity, character, or any other aspect of the 

jurors' conduct except allegedly using these forbidden words. The 

unmistakable premise of the majority and all of the cases they cite i s  that if 

there i s  evidence o f  use of taboo words, these words themselves are so 

politically incorrect, anything other than those words is irrelevant. No 

inquiry will be permitted as to how responsibly and honorably the jurors 

conducted themselves in what else they said and did in carrying out their 

- 

ce including jury deliberations. oaths and dut es on jury serv 
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The Conclusive Presumption o f  Juror Misconduct 
I n  Sanchez, SingLetary I and I 1  

The t r i a l  judge's written opinion that  i s  now on appeal says, in par t :  

The P l a i n t i f f ' s  Motion t o  Interview a l l  o f  the 
jurors  i s  not permissible unless the P la in t i f f s  
through the sworn testimony of Juror Dowding, 
supports factual allegations which, i f  t rue ,  
would require th i s  Court t o  order a new t r i a l .  
The Court f a i l s  t o  find in Juror Dowding's 
testimony any agreement by the jurors  t o  breach 
t h e i r  oaths as jurors in reaching t h e i r  verdict 
in t h i s  case or any overt act  which prejudicially 
affected the jurors in reaching t h e i r  verdict. 
Juror Dowding t e s t i f i ed  as t o  subjective 
impressions or opinions, though unsavory, which 
did not r i s e  to  the level of any agreement by the 
jurors t o  violate t he i r  oa ths  nor any overt 
prejudicial act .  

This quotation suggests t h a t  the t r i a l  judge was operating on the t radi t ional  

assumption t h a t  jurors  acted with integri ty  under t h e i r  jurors' oaths as  

individuals and collectively a5 a decision-making group. The j u r y  verdict of 

$29,320 and  30% comparative negligence of the p l a in t i f f  did not appear t o  the 

t r i a l  j u d g e  or  t h i s  court t o  be inconsistent with the evidence, 

Contrary t o  the t r i a l  judge, the position taken by the majority and i t s  

cited cases necessarily presumes t h a t  jurors cannot  be trusted.  They reject  

the belief that  a handful of ordinary ci t izens can assay the evidence and 
- 

honor t he i r  oath t o  se t  aside sympathies and personal prejudices i n  order t o  

reason together and reach an appropriate verdict. Indeed, they go even 

further -- they conclusively presume jurors are gui l ty  of misconduct f a t a l  t o  

the i r  verdicts when one or more has  uttered po l i t i ca l ly  incorrect words while 

on j u r y  d u t y .  

Sanchez u.  International park Condominium ASSIZ.,  563 So. 2d 197 ( F l a .  3d 
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because o f  some derogatory remarks one juror  said tha t  another juror  had made 

about Cubans. Plaintiff-appellant Mercedes Sanchez was Cuban. During the 

post-tr ial  j u r y  interview conducted by the t r i a l  court ,  the juror  t o  whom the 

alleged comments were attr ibuted denied making them. Some jurors  said he did 

say them, some d idn ' t  remember the comments, and a l l  o f  the jurors 

independently t e s t i f i ed  t h a t  they were not influenced by any o f  the 

objectionable statements, i f  they were made. The t r i a l  j u d g e  found the 

verdict untainted and denied the motion fo r  new t r i a l .  

The d i s t r i c t  court disclaimed making i t s  own finding from the record o f  

what was probably said by a juror  during the time he was on j u r y  d u t y .  

Instead, i t  wrote that  the parties t o  the appeal had "proceeded on the 

assumption that  the derogatory remarks were in fac t  made." The opinion o f  the 

d i s t r i c t  court turned th i s  "assumption" ( for  the sake o f  argument) into a 

"conclusion," t h o u g h  no findings were made by the t r i a l  judge. . .  

Based on t h i s  "conclusionN ( ? ) ,  the f i r s t  d i s t r i c t  court decided t h a t  

these words, alone, required nullifying the j u r y  verdict and ordered a new 

t r i a l .  I f  we g ran t  t h a t  the statements re i terated in the opinion were made, 

- the d i s t r i c t  court  assumed t h a t  any juror who had uttered these words while on 

j u r y  d u t y  was so  flawed by prejudice and b i a s  i t  permeated any verdict such a 

juror participated in. The verdict then became so  flawed i t  was invalid, 

regardless o f  who the jurors were and regardless what the jurors  t e s t i f i ed  t o .  

I cannot agree with th i s  sad comment on jurors t h a t  assumes they cannot r i s e  

above the i r  prejudices when called upon t o  do so f o r  one j u r y  t r i a l ,  while 

acting in concert with other c i t izens who have a l s o  solemnly sworn they will 

do so. 
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The Sanchez decision has four premises. First, i t  assumes an appellate 

court can ascertain certain words and phrases that are unmistakable signs o f  

bias and prejudice. Second, it declares that anyone who uses these words is 

so imbued with unacceptable bias and prejudice it necessarily taints any trial 

they participated in. Implicit in those two assumptions is a third one that 

anyone who has spoken these words and phrases has given such signs of bias and 

prejudice that they cannot be overcome by the juror, even in one single case, 

when giving an oath to do so. A fourth assumption implicit in the others is 

that by speaking politically incorrect taboo words, one juror dirties all o f  

the other members o f  the jury in a way that is conclusively presumed to be 

collectively insurmountable, regardless o f  what the jurors say about how their 

verdict was reached. It should be obvious all four premises are unsound. 

The world outside the courthouse is often rude, crude, rough, nasty, 

insensitive and full o f  disparities. Ordinary people o f  all races, religions 

and origins know that, and it i s  reflected in ordinary language. , I  do not 

agree that we can or should change jurors' ordinary behavior, such as by 

prohibiting them from using their ordinary language, in order to insulate our 

- courts from the world outside the courthouse. The most that courts can do is 

minimize, as best they can, the influence of inequities and injustices within 

our society. 

One way t o  minimize their affect is to recognize prejudices and biases 

that might arise during the trial of a case through thoroughly examining 

jurors during voir dire about them. Another way is t o  try and have racial and 

ethnic diversity on juries, which is a policy being developed and pursued in 

our courts and elsewhere. However, it is not possible t o  eliminate prejudice 

anguage that jurors use among entirely form jury venires or from ordinary 
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themselves. We should not try t o  isolate ourselves from the real world 

outside our courthouses, and we should not censor common, ordinary talk among 

jurors; to do so would result in our courts losing touch with the society we 

are here to serve. 

In Singletary u. Lewis, 584 So. 2d 634 (Fla. 1st DCA 1991), hereafter 

called Singletary I ,  the district court remanded the case to the trial court 

and said at 637: 

The trial judge should interview all the jurors 
and make the initial factual determination as to 
whether the evidence supports a finding of 
misconduct on the part of the jury. 

In the context o f  that opinion, one must construe "misconduct" i n  that case 

involving a black plaintiff and a white defendant to mean using words and 

terms that expressed not uncommon prejudices against black people (similar to 

those that received wide publicity when made by a Jacksonville chief circuit 

court judge). The implicit ruling o f  the district court i s  that. the words 

-1 alone where they are words with invidious racial, religious or ethnic 

overtones , are misconduct , without regard to the persons involved, the 

context, the circumstances and the influence or lack of influence on anyone. 

When it came up on appeal a second time, Singletary u. Lewis, 619 SO. 2d 

351 (Fla. 1st DCA 1993),  hereafter called Singletary 11, the trial court had 

. conducted the juror interview. From the abstract o f  the juror interview as 

reported in Sirigletary 11, i t  appears that whatever remarks were made by jurors 

were cryptic and ambiguous at best. The trial judge concluded that there may 

have been crude and even offensive remarks from one o r  another juror, but they 

were not racial or ethnic slurs. 

- 

-7 -  

App. 31 



A majority of two agreed with the trial judge on his interpretation o f  

the remarks, and his denial of a new trial was affirmed. The opinion is only 

dicta as t o  what the district court ruling would have been had the remarks 

been interpreted as racial or ethnic slurs, but it seems the first district 

court agreed in principle with the third district in Sanchez. 

In footnote one (p. 354) o f  Singletcry 11, the court considered the 

Sanchez decision. It recognized the Sanchez decision held that where racial, 

ethnic or religious slurs o r  insults are concerned, the words of jurors, in 

effect, speak for themselves and are equated with insurmountable bias and 

prejudice that automatically nu1 lify any verdict such jurors participated in. 

The footnote in Singletary I1 found this argument academic, since they could 

not find such r a c i a l  or ethnic slurs in the record, but the foo tno te  reflects 

on the Sanchez rationale this way: 

Indeed, one could legitimately maintain that the 
participation of a juror whose bias has been 
demonstrated by racial , ethnic or religious 
comments, precludes the court from finding that 
the comments did not affect the verdict; thus, 
where juror misconduct i s  in the form of biased 
comments, a new trial will be necessary despite 
any subsequent showing of "harmlessness" by the 
nonmovant. 

It calls for emphasis in this quotation that bias i s  "demonstrated by 

Once there is evidence these forbidden racial , ethnic or religious comments," 

words have been uttered, juror bias has been established, beyond question. 

Later in that brief quotation, one form of juror "misconduct" i s  equated with 

"biased comments." Unmistakably, i t  i s  the words themselves that are to be 

the sole subject of inquiry in the motion for new trial. I t  is merely a 

question of what was said, or, more properly, what was probably said, by one 

o r  several jurors. 
_I 
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Except for the assumptions o f  political correctness, words alone, 

without regard to the occasion o f  their being uttered, the audience, the 

speaker and the context, would hardly be counted on as a reliable test o f  

character. Examining and interpreting words uttered informally in 

conversation, alone, does not establish misconduct. By limiting its test o f  

jury conduct only to politically incorrect taboo words, appellate courts avoid 

any inquiry into and assessing o f  the character and moral fiber of jurors and 

the credibility of jurors under oa th  t o  well and truly and impartially decide 

a case. 

The dissent in Singletary I 1  asserts that Singletmy I was the "law o f  

the case" and required reversing the trial judge, setting aside the verdict 

and granting a new trial. As I read his dissent, Judge Ervin believes the 

opinion and decision in Sanchez did not go far enough. It seems that he would 

have the general principle t o  be that jury verdicts are nullified and.must be 

set aside where there is nothing more than a suggestion that something was 

probably said that might be construed as racial or ethnic or religious slurs 

or insults. 
- Political Correctness 

And the Bell Jar 

The majority opinion, above, and these cited case authorities claim t o  

have a better way to resolve cases than to rely on the collective sense of 

personal and social responsibility of our fellow citizens when they take their 

juror oaths and render verdicts. That better way is t o  treat the courthouse 

as though it were a bell jar. Like a bell jar, they believe courthouses can 

be and should be completely sealed off from the world outside o f  it. I n  this 

kind of courthouse everything, including the jurors, can be completely 
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sanitized. So clean is this insulated courthouse, jurors are disqualified as 

incapable of belief under their oaths if they have told or laughed at or 

failed 'to protest comments, usually in jokes or other attempts at humor, that 

contain words appellate courts consider to be politically incorrect taboo 

words. 

One wonders a t  the scope of this policy o f  political correctness 

covering jurors. Would jurors be disqualified from serving if they had ever 

joined in or enjoyed what courts find to be unacceptable humor before they 

were summoned for jury service or after they were discharged as jurors? I f  

so, any party or attorney dissatisfied with a verdict can conduct a private 

investigation o f  jurors after a verdict has been rendered, and i f  it can be 

turned up that any juror had ever participated in unacceptable speech, it 

would nullify that juror's qualifications and nullify any verdict he (or  she) 

participated in. What does that do to juror privacy? 

Apparently, the majority opinion, above, and its cited cases recognize 

this problem and would limit the remedy o f  reversing the verdict and judgment 

only to when jurors can be found to have been politically incorrect while in 
- the bell jar, that is, in the courthouse on jury duty, Will it be necessary 

t o  set aside special areas in the courthouse for indulging in free but 

impolite speech, as we now do f o r  those who want t o  indulge themselves in 

smoking? Wouldn't this be necessary i n  order to preserve the First Amendment 

rights o f  jurors? 

Sooner or later, courts are going to have t o  settle on what expressions 

about which races, religions and ethnic groups a juror is not permitted to 

make. Does it also apply t o  women and gays? Then, is the verdict t o  be set 

aside if a participating juror used (or perhaps used) taboo words, and i t  i s  
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not  a pa r ty ,  b u t  one or more o f  the attorneys who i s  a member o f  

being insulted? 

There i s  a history o f  g r a f f i t i  and not only bawdy b u t  t ing,  

degrading, demeaning terms and expressions going back t o  Ancient Greece and 

Rome. There i s  even a body of scholarly research on these. There are less 

serious collections of " tas te less"  jokes, insul ts  and slurs in most book 

stores and l ib rar ies .  Are courts going t o  adopt  those as guides fo r  ta lk  t h a t  

i s  impermissible t o  jurors ,  or are we going to  publish a standard glossary o f  

words and phrases, s lu r s ,  insul ts  and jokes that are  jud ic ia l ly  declared t o  be 

unacceptable in courthouses? Perhaps the " tas te less"  joke books or the 

glossary would be available i n  j u r y  rooms along with a warning t h a t  they 

represent the kinds o f  things jurors  are not permitted t o  say. 

Conclusions 

Whatever e l se  judges and attorneys may be able to  do t o  ordinary 

cit izens when they appear fo r  j u r y  d u t y ,  we should not s t i f l e  t he i r  senses o f  

humor. There i s  a well-established s t ra in  of irreverence in American humor, 

which commonly deals with problems great and small, from death t o  taxes, war 

- and other conf l ic t s ,  marriage and other ba t t les ,  and personal t r a i t s  we a l l  

share, more t h a n  we l ike  t o  admit, such as ignorance and prejudice. 

Racial stereotypes and prejudice go back t o  slavery, and ethnic 

eccentr ic i t ies  have been attr ibuted going back t o  prehistory. Males and 

females go back to  the origin o f  the species. Who knows when humor evolved, 

b u t  i s  a sure bet among the ea r l i e s t  forms o f  humor was one o f  those divisions 

of people using i t  a t  the expense o f  the other. This humor i s  often offensive 

t o  some, b u t  t o  recognize social problems and t o  ta lk  about them, for some of 

mes l a u g h  about them, i s  bet ter  t h a n  t o  deny the problems or us t o  somet 

the 

nsu 
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