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STATEMENT OF THE CASE AND FACTS 

Respondent was charged by information with sexual battery on 

a child under eleven years of age. (R. 4). The State filed 

notices of intent to introduce hearsay testimony. A motion 

hearing was held to determine the reliability of the child 

hearsay statements. The t r i a l  court ruled that the hearsay 

statements were admissible. The t r i a l  court heard testimony from 

t h e  victim, Barbara Cherryhomes. (R. 69-74). 

Based on her testimony, the trial court determined that she 

was incompetent to testify and thus was unavailable as a witness. 

The trial court further found that t h e  hearsay statements were 

admissible even without Barbara's testimony. (R. 78, 81-86). 

The trial court then ruled t h a t  Respondent's confession was 

admissible. (R. 88). 

The Respondent filed an appeal in the Second District Court 

of Appeal. ( R .  3 4 ) .  On February 23, 1994, the Second District 

Court of Appeal reversed Respondent's conviction and remanded 

this case f o r  a new trial. Cherryhomes v. State, 19 Fla. 3 ; .  

Weekly D452 (Fla. 2d DCA February 23, 1994). Two of the 

appellate judges concurred in the decision. One concurred 

specially and wrote a separate opinion. The majority found that 

it w a s  error to admit the victim's hearsay statements into 

evidence at trial since incompetency under Section 90.603, Fla. 

Stat. (1991) does not render a witness unavailable under Section 

90.803(23), Fla. Stat. (1991). The Second District certified the 



following question8 

DOES A FINDING OF INCOMPETENCY TO 
TESTIFY BECAUSE ONE IS UNABLE TO 
RECOGNIZE THE DUTY AND OBLIGATION TO 
TELL THE TRUTH SATISFY THE LEGISLATIVE 
'TESTIFY OR BE UNAVAILABLE' REQUIREMENT 
OF SECTION 90.803(23)(a)(2)? 

The majority further found that the recard failed to show 

any hearing on the reliability of the hearsay statements. The 

State filed a Motion to Correct Record and for Clarification of 

Opinion asserting that a hearing on the reliability of the 

hearsay statements was held. The Second District entered an 

opinion on the State's motion and clarification, which found that 

the trial court did hold a hearing on the reliability of the 

hearsay statements and entered an order incorporating its 

findings . 0 
The State filed a Notice to Invoke Discretionary 

Jurisdiction. This Court postponed the decision on jurisdiction 

and set a briefing schedule. 
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SUMMARY OF THE ARGUMENT 

A witness who is incompetent to testify because of the 

inability to recognize the duty and obligation to tell the t r u t h  

is "unavailable" f a r  purpwes of Section 90.803( 23), Fla. Stat. 

(1991). Since incompetency satisfies the unavailability 

requirement of S e c t i o n  90.803(23), Fla. Stat. (1991), t h e  trial 

court properly admitted the c h i l d  hearsay evidence and 

Respondent's confession. 
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ARGUMENT 

ISSUE 

A WITNESS WHO IS INCOMPETENT TO TESTIFY 
BECAUSE OF THE INABILITY TO RECOGNIZE 
THE DUTY AND OBLIGATION TO TELL THE 
TRUTH SATISFIES THE "TESTIFY OR BE 
UNAVAILABLE" REQUIREMENT OF SECTION 
90.803(23)(a)(2). 

Petitioner asserts that the Second District Court of Appeal 

incorrectly reversed the trial court's finding that the victim 

was unavailable to testify because she  was incompetent to 

testify. The Second District reasoned that since the trial court 

erroneously determined that the victim was unavailable to testify 

because she was incompetent to testify . . .  and since the victim did 
not testify, all of the prerequisites fo r  admission of child 

victim's hearsay statements were not met...The trial c o u r t  

therefore erred in admitting the statements i n t o  evidence at 

trial. This reasoning is in error. 

This Court recently decided in Townsend v. State, 19 Fla. L. 

Weekly S202 (Fla. April 21, 1994) that a finding of incompetency 

satisfies the unavailability requirement. This Court held that 

"a finding of incompetency to testify because one is unable to 

recognize t h e  duty and obligation to tell the truth satisfies the 

'testify or be unavailable' requirement of section 9 0 . 8 0 3 ( 2 3 ) . "  

I n  t h e  instant case, the trial court declared Barbara to be 

incompetent because she was unable to determine the difference 

between the truth and a falsehood at the time of trial. A review 

of her testimony reveals that Barbara could not distinguish 

between the t r u t h  and a lie. ( R .  71-74). Competency focuses on 

Q 
the mental capacity of the witness at the time she is offered as 
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a witness at trial rather than at t h e  time the facts testified to 

occurred. Further, "it is the particularized guarantees of 

trustworthiness that ensure the reliability of a statement, not 

the competency of the witness making the statement." Townsend, 

at S204; Perez v. State, 536 So. 2d 206 (Fla. 1988). Under 

Townsend, the trial court's finding was proper because Barbara's 

testimony has satisfied the "testify or be unavailable" 

requirement of Section 90.803(23). 

Since the trial court  properly determined that the victim 

was unavailable to testify because she was incompetent to 

testify, the trial court properly admitted the child hearsay 

evidence and Respondent's confession. A motion hearing as to the 

admission of the child hearsay statements was held and the c o u r t  

heard testimony f r o m  witnesses regarding statements made by the 

child victim about the sexual acts perpetrated on her by 

Respondent. Based on this testimony, the trial court announced 

its findings on the record and in its written order in accordance 

with Section 9 0 . 8 0 3 ( 2 3 ) ,  to wit: the time, contents and 

circumstances of the hearsay statements made to the adult 

witnesses possess sufficient indicia of reliability to be 

trustworthy. 

In its order, the trial court found that the statements made 

to Dorothy Morrill, Barbara's grandmother, provide sufficient 

safeguards of reliability based on their proximity in time to the 

incident and t h e i r  unsolicited nature. The trial cour t  also 

found reliability because the statements were given to Barbara's 

grandmother who is in close r e l a t i o n  t o  Barbara. The trial court 

0 
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further found that the statements made to Margaret Ranclazzo, 

Barbara's teacher, were reliable because Ms. Randazza was in a 

trusted position to Barbara, and the statements were given within 

a close time of the incident and they were unsolicited. 

The statements given to Detective Maggie Jewett were also 

reliable due to t h e i r  proximity in time to the incident and due 

to the detective's position as a trained child abuse investigator 

skilled in conducting interviews with child victims. The court 

further found no indication of any coaching of the victim. Based 

on this Court's findings in Townsend and the evidence presented 

in the instant case, the reasoning applied by the Second District 

was in error. 

Since the witnesses w e r e  found to be trustworthy and the 

I time, content and circumstances of the hearsay statements made to 
I the adult witnesses possess sufficient indicia of reliability, 

the Respondent's confession was properly admitted into evidence. 

The corpus delicti could be established using circumstantial 

evidence for  the purposes of admitting a defendant's confession 

and the proof of corpus delicti need not be uncontradicted or 

overwhelming. Burks v. State, 613 So. 2d 441 (Fla. 1993). 

In the case at bar, Respondent while being interrogated by 

Detective Jewett admitted to the crime. He stated that while he 

and the victim were both undressed, he placed vaseline on the 

victim's vaginal area and that his penis did come in contact with 
I 
I the opening of the victim's vagina. He also admitted that these 

incidents occurred in both the bathroom and the bedroom. ( R .  

129-133). 
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The caurt does require the State to show the existence of 

each element of the crime. Burks, 613 So. 26 at 4 4 3 .  The State 

did offer evidence that Respondent committed sexual battery. 

Section 794.011(1)(h), Fla. Stat. (1991) defines sexual battery 

a s  "oral, anal, or vaginal penetration by, or union with, the 

sexual organ of another.. . ' I  In the instant case, each witness 

testified that the child confided that Respondent had placed his 

penis in union or in contact with the sexual organ of Barbara. 

All the elements of the crime were proved by substantive evidence 

without dependence on Respondent's statements. Burks, 613 So. 2d 

at 444. 

Thus, the finding of the Second District Court of Appeal 

that "[w]ithout the hearsay statements, the corpus delicti of 

capital sexual battery was not established, and therefore, it was 

a l so  error to admit Cherryhomes' inculpatory statement to the 

police" is in error. Since  the State presented substantive 

evidence establishing the corpus delicti, the admission of the 

Respondent's confession was valid. 
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CONCLUSION 

Based upon the foregoing reasons, arguments and c i t a t i o n  of 

authority the Petitioner respectfully requests that this 

Honorable Court affirm the judgment and sentence of the trial 

court. 

Respectfully submitted, 

I HEREBY CERTIFY that a true and correct copy of the foregoing 

has been furnished by U.S. mail to Dwight M. Wells, Esquire, 304 

So. Albany Avenue, Tampa, Florida 33606, this / &  day of 

June, 1994, 
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