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Estate of Edgar Putnam 

Putnam v. v ia  
Jurisdictional B r i e f  of Respondent 
J u l y  11, 1994 

STATEMENT OF THE CASE 

Respondent Rachel Putnam was  determined to be the pretermitted spouse 

of Edgar Putriarn by order of the trial court on October 14, 1992 (R-617, A-1) . 
The Petitioners had filed claims in the estate based upon the theory that 

they are third party beneficiaries of the wills executed by Edgar Putnam and his 

former wife, Joann Putnam. Objections were filed (R-083 ,  R-085), and 

independent actions were filed (R-557-567). The cases were consolidated back 

into the probate division (R-615) .  Petitioners moved for  summary judgment and 

were granted same on April 30, 1993 (R-830, A - 2 ) .  That order provided that 

Petitioners were entitled to preference in appropriation of assets of the estate by 

virtue of their status as claimants, and that even though Respondent is a 

pretermitted spouse, she takes nothing because the claims of the residuary 

beneficiaries amount to the entire estate (R-833, A - 4 ) .  

The Second District Court of Appeal reversed the lower court, holding, 

"We believe that the statutes of Florida pertaining to a surviving spouse's 

elective share or  pretermitted share and cases discussing those rights and their 

predecessor, dower, suggest a strong public policy in favor of protecting a 

surviving spouse's right to receive an elective o r  a pretermitted share. " Putnam 

v .  Via, 19 FLW 1280 (Fla. 2d DCA 1994) .  

SUMMARYOFARGUMENT 

Petitioners, the Appellees below, have requested this court to review this 

case as a matter of discretion based upon Article V ,  Sec. 3 (b)  ( 3 )  and Fla. R .  

App. P. 9.030 (a) ( 2 )  (A)  (iv) . The Supreme Court may decline to review this 

case, and in so doing will leave the law clear and undisputed: Florida's long 

standing law supported by public policy reasons favors the interests of the 

surviving spouse over the interests of residuary beneficiaries * 
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Estate of Edgar  Putnam 

Putnam v. Via 
J u r i s d i c t i o n a l  B r i e f  of Respondent  
July  11, 1994 

An analysis of the facts of the instant case as opposed to  the facts in the 

case cited as being in conflict, reveals that any conflict regarding the law is 

illusory and is further based upon the particular facts of that case. The opinion 

in Johnson v .  Girtman did not conflict with Florida's long standing public policy 

of preferring the widow's share over both ante nuptial contracts and residuary 

beneficiaries. 

The opinion rendered in Johnson v.  Girtman is reconciled with the opinion 

rendered in Putnam, when all of the pertinent Florida probate law is considered. 

ARGUMENT 

The Second District Court of Appeal was correct when it stated, "[Tlhe 

statutes of Florida pertaining to a surviving spouse's elective share o r  

pretermitted share and cases discussing those rights and their predecessor, 

dower, suggest a strong public policy in favor of protecting a surviving spouse's 

right to  receive an elective o r  a pretermitted share. " Putnam v .  Via, 19 FLW 1280 

(Fla. 2d DCA 1994). Any apparent conflict between the decision rendered in 

Johnson v .  Girtman, 542 So.2d 1033 (Fla. 3rd DCA 1989) and Putnarn v .  Via ,  19 

FLW 1280 (Fla. 2d DCA 1994) is resolved upon a complete review of both cases. 

Factually and legally, the cases differ significantly. In Johnson v .  

Girtman, the spouse seeking an elective share had signed an agreement waiving 

his interest in the disputed property. This was a valid waiver under Florida 

Statute 732.702:  "The right of election of a surviving spouse,. . . may be 

waived, wholly o r  partly, before o r  after marriage, by a written contract, 

agreement, o r  waiver, signed by the waiving party. The trial court held the 

waiver to  be valid, and this decision was undisturbed on appeal. 

In contrast, the mutual wills in Putnam were executed without the 

knowledge of and prior to the marriage of decedent to respondent, the 

pretermitted spouse. Florida law has consistently held that the surviving spouse 
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Es ta t e  of Edgar Putnam 

Putnam v .  Via 
J u r i s d i c t i o n a l  B r i e f  of  Respondent 
July 11, 1994 

is not bound to ante nuptial contracts of the deceased spouse. In re Estate of 

Donner, 364 So.2d 742 (Fla. 3d DCA 1978) ,  cert. denied, 373 So.2d 457 (Fla. 

1978),  appeal dismissed sub nom. Donner v .  Anton, et  a l . ,  444 U .  S.  958, 100 

S.Ct. 442,  62 L.Ed 371 (1979); Tod v. Fuller, 78 So.2d 713 (Fla. 1955). 

In Johnson, the disputed property was one parcel of land, in which the 

surviving spouse had waived his interest in writing. The elective share was not 

defeated by creditors, since the entire estate was in fact, devised to the spouse 

and the spouse was not even electing against the will. The surviving spouse was 

arguing to void the contract. In this case, respondent is asserting the rights 

of a spouse against the will, regardless of the terms of that will, as she is 

entitled to do by statute. Fla. Stat. 732.507, Fla. Stat. 732.301. 

In contrast, the petitioners, though already undisputed residuary 

I beneficiaries, maintain that they are third party contract beneficiaries of the 

following paragraph in the will of Edgar Putnam: 

I acknowledge that this is a mutual will made at  the same 
time as  my [spouse's] will and each of us  have executed this 
Will with the understanding and agreement that the survivor 
will not change the manner in which the residuary estate is to 
be distributed and that neither of us as survivors will do 
anything to defeat the distribution schedule set forth herein, 
such as disposing of assets prior to  death by way of trust  bank 
accounts, t rust  agreements, or in any other manner. 

Under the terms of the will in this case, petitioners are entitled to the 

residue of the estate. Respondent would agree. Edgar Putnam did nothing to  

change the distribution of the residue. Edgar Putnam did not, by marrying 

Respondent, 'change the manner in which the residuary estate is to be 

distributed, ' nor did he 'defeat the distribution schedule set forth' in the will. 

He did not change the terms of the mutual will, because marriage does not revoke 

the previous will. Fla. Stat. 732.507; In re:  Suarez's Estate, 198 So.2d 829, 145 

Fla. 183 (1940).  The will remains valid though the spouse has certain rights 
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E s t a t e  of Edgar Putnam 

Putnam v. via 
Jurisdictional Brief of R e s p o n d e n t  
July 11, 1994 

that attach to it prior to the interests of the residuary beneficiaries. Keith v .  

Culp, 111 So.2d 278 (Fla. 5th DCA 1959). See also In re  Estate of Churchwell, 

354 So.2d 970 (Fla. 1st DCA 1978); Murphyv. Murphy, 125 Fla. 855, 170 So. 856 

(1936). Further, the majority view is that contracts which discourage o r  restrain 

the right to marry are void as against public policy. Shimp v .  Huff, infra. 

Therefore, the trial court erred when it determined that by entering into 

marriage, Edgar Putnarn breached the mutual will. 

In contrast, M r s .  Johnson breached the Agreement to Keep Will in Force 

because she died after making a new will leaving everything to her spouse. 

Thus, there was a clear breach of the separate contract executed by the 

decedent. She made a new will in disregard of the contract. 

The Johnson decision is in agreement with Florida law which has long held 

that a separate contract to make a will is enforceable while mutual wills, being 

ambulatory in nature, do not give rise to  contract claims: 

"This court has held that "unlike a will which clearly is 
ambulatory in nature and therefore may readily be revoked by 
a competent testator, a contract to make a will may be 
irrevocable and therefore subject to specific enforcement by 
the courts." Donner v .  Donner, 302 So.2d 452, 455 (Fla. 3d 
DCA 1974), cert. denied, 314 So.2d 151 (Fla.1975) (emphasis 
added; citations omitted) * Therefore, I t [  I ] f  the promisor 
breaches his agreement to make a devise o r  not to revoke a will, 
the beneficiary of the promise o r  the improperly revoked will 
may bring an action to enforce the terms of the agreement. " 
Johnson v .  Girtman, 542 So.2d 1033, 1035 (Fla. 3d DCA 1989) 
(citations omitted). See also Sharps v .  Sharps, 219 So. 2d 735 
(Fla. 3d DCA 1969) (" In  a contract to make a will, the promisor 
has the right to change his will, and * . . the right being 
enforced against the promisor is the contract right, and not the 
will. . . . ) ,  cert. denied, 225 So.2d 920 (Fla. 1969); In re 
Shepherd's Estate, 130 So.2d 888 (Fla. 2d DCA 1961) (mutual 
wills are ambulatory in nature and may be revoked; contract 
upon which mutual wills are made may be enforced depending 
upon circumstances); Keith v .  Culp, 111 So.2d 278 (Fla. 1st 
DCA 1959) (same), cert. denied, 114 So.2d 5 (Fla.1959) * " 

Boyle v .  Schmitt, 602 So .  2d 665 (Fla 3d DCA 1992). 

But these cases do not apply here. The Girtmans would not have been in 
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Es ta t e  of Edgar Putnam 

Putnam v. V i a  
J u r i s d i c t i o n a l  B r i e f  of Respondent 
J u l y  11, 1994 

the court file had they not filed claims in Johnson, because everything was 

devised to the surviving spouse. Such is not the case here. Petitioners were 

already residuary beneficiaries before they filed claims * It is the respondent 

spouse who would not be recognized but f o r  her intervention in the estate. 

Petitioners here argue fo r  more than that to which they are entitled. They argue 

that they are creditors, but in fact are only legatees who have perfected their 

residuary interests. They remain residuary beneficiaries only. Donner , 

supra1. Petitioners are therefore entitled to the residue AFTER the pretermitted 

spouse share * Fla. Stat, 733 * 805. 

There is no conflict with Johnson regarding the preference of the 

pretermitted spouse. Florida’s long standing public policy supports the 

preference of the pretermitted spouse as a real, and not illusory benefit. The 

pretermitted share is not a presumption which may be rebutted. Dumas v .  

Sanford, 413 So.2d 58 (Fla. 5th DCA 1982),  review denied, 422 So.2d 843 (Fla. 

1982), appeal dismissed , 460 U .  S.  1076, 103 S. C t  . 1761, 76 L .  E d .  2d 337 (1983) 

Even apparently harsh results have occurred in Florida because af the courts’ 

adherence to the law’s clear terms. In In re Estate of Gaspelin, 542 So.2d 1023, 

(Fla. 2d DCA 1989),  review denied, 547 So. 2d 1209 (Fla. 1989) ; Dumas v. 

Sanford, supra; Hoffman v.  Kohns, 385 So.2d 1064 (Fla. 2d DCA 1980); and - In 

re: Suarez’s, Estate, infra; the surviving spouse received the entire estate, to 

the disappointment of other family members named in the will because there were 

“Beatrice and E d w a r d  Donner must be t r e a t e d  t h e  same as l e g a t e e s  o f  
t h e  e s t a t e  j u s t  a s  i f  t h e  decedent  made t h e  legacies t o  them i n  his w i l l  as he 
had previously c o n t r a c t e d  t o  do i n  t h e  1959 s e p a r a t i o n  agreement w i t h  B e a t r i c e  
Donner. Surely, t h e s e  t w o  should  not  s t a n d  i n  a better p o s i t i o n  as c r e d i t o r s  of 
t h e  estate when, as h e r e ,  t h e  decedent  f a i l e d  t o  do t h a t  which he c o n t r a c t e d  t o  
do. He c o n t r a c t e d  t o  make them l e g a t e e s  of t h e  e s t a t e  and when he  f a i l e d  t o  do 
so, b o t h  Beatrice and Edward Donner sued €or s p e c i f i c  performance on t h e  
c o n t r a c t .  They p r e v a i l e d  i n  t h e i r  s u i t ;  t h e  judgment was a f f i r m e d  on a p p e a l .  They 
are a c c o r d i n g l y  e n t i t l e d  t o  s p e c i f i c  performance on t h e  c o n t r a c t  t o  make a w i l l  
which i n  e f f e c t  p u t s  them i n  t h e  same c a t e g o r y  a8 l e g a t e e s  of t h e  estate.” 
[ C i t a t i o n s  o m i t t e d ] .  

1 
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Estate of Edgar Putnam 

Putnam v. via  
J u r i s d i c t i o n a l  B r i e f  o f  Respondent  
J u l y  11, 1994 

no lineal descendants, so  plain is the law and so  strong is the public policy 

surrounding this area of the law in Florida. See. Fla. Stat. 732.102 (1) ( a ) .  

After extensive review of all available cases on point from other states, the 

Supreme Court of Maryland concluded the rights of the surviving spouse are  

superior for  public policy reasons : 

I' . . . [TI he public policy surrounding the marriage relationship 
. .suggests that the surviving spouse7s claim to  an elective 

share should be afforded priority over the claims of 
beneficiaries of a contract to make a will. Like the majority of 
courts, we have recognized the well settled principle that 
contracts which discourage or  restrain the right to marry are  
void as against public policy. [Citation omitted] In executing 
a will, a testator is presumed to know that a spouse might 
renounce the will, thus extinguishing o r  reducing the legacies 
contained in the will, and if the testator does not provide for  
this contingency then the beneficiaries under the will might 
lose the property left them [Citation omitted]. Thus, we find 
that the respondents' rights under the contract were limited by 
the possibility that the survivor might remarry and that the 
subsequent spouse might elect against the will. Consequently 
we conclude that their claims under the contract are 
subordinate to [the surviving spousets] superior right to 
receive her elective share." Shimp v .  Huff, 556 A.2d 252 (Md. 
1989)-  [Emphasis added]. 

But even if a conflict in reasoning is found to exist in Johnson as opposed 

to  Putnam, the statutory scheme in Florida obliges preference of the share of the 

pretermitted spouse over the share of any residuary beneficiary. Florida Statute 

732 .507  provides : 

'I (1) Neither subsequent marriage nor subsequent marriage 
and birth or  adoption of lineal descendants shall revoke the 
prior will of any person, but "the pretermitted child or spouse 
shall inherit as set forth in ss . 732.301 and 732.302, regardless 
of the prior will. '' [Emphasis added] 

The pretermitted spouse, ttshall receive a share in the estate of the 

testator equal in value to that which the surviving spouse would have received 

if the testator had died intestate. . .It[Emphasis added] [Fla. Stat. 732.3011,  

which "share . . .is. . . one-half of the intestate estate. Fla. Stat. 732.102. 

The statute clearly points out that , "The share of the estate that is assigned to  
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Es ta t e  of Edgar Putnam 

Putnam v. Via 
J u r i s d i c t i o n a l  B r i e f  of Respondent 
J u l y  11, 1994 

the pretermitted spouse shall be obtained in accordance with s. 733.805. Fla. 

Stat. 732,301. Under Florida Statute 733.805, the shares of a pretermitted 

spouse are appropriated f r o m  I f  Property devised to the residuary devisee o r  

devisees. . . I f  Since the petitioners have only established themselves as 

residuary devisees, the share of the respondent pretermitted spouse comes f r o m  

the residue first.  

Johnson v.  Girtman did not involve nor address these clear statutory 

provisions regarding the pretermitted spouse, but rather dealt with an elective 

share argument when the surviving spouse was not even electing against the will. 

In light of the cases and statutes in Florida, it is evident that the court in 

Johnson arrived at its decision to achieve a fair result on the narrow facts of that 

case alone, and that the argument regarding the elective share of the spouse was 

simply one of four unsuccessful arguments made by the surviving spouse to 

marshal1 an interest he had already waived. Therefore, any express and direct 

conflict among district courts of appeal in Florida on this issue does not exist. 

CONCLUSION 

There is no express and direct conflict between the Second District's 

opinion in Putnam with Johnson v .  Girtman, in light of ample and long standing 

case law in Florida. The Supreme Court, in declining to review this case, will 

leave the law clear and undisputed: Florida's long standing law supported by 

public policy reasons favors the interests of the pretermitted spouse over the 

interests of residuary beneficiaries. 

TERESA COOPER WARD, ESQ. 
5322 Duhme Road 
St. Petersburg, Florida 33708 
(813) 393-5588 
BAR#343692 
Attorney for  Respondent 
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FLORIDA S T A T U T E S :  

Fla. Stat. 732.301 (1992) . . . . . . . . . . . . . . . . . . . . . , . . . . , A-9 

Fla. Stat. 732.102 (1992)  . . . . * . * . . . . . . . . . . . . * * . . * . . A-8 

Fla. Stat. 733.805 (1992) . . . . . . . . . . . . . . . . . . . . . . . . . . . A-12 

Fla. Stat. 732.507 (1992) . , . . . . , . . . . . . . . . . . . , . . . . . . . A-10 

Fla. Stat. 732.702 (1992) . . . . . . . . . . , . . , . , , , . . . . . * . . . A-11 

AUTHORITY:  

Shimp v .  Huff, 556 A . 2 d  252 (Md. 1989) , . . . . . . . . . . . . . . . . . A-14 

Page 12 



1’IIE CI tZClJI’T COlJZt‘l’ FOR PI NELLAS COUNTY, FL 
I’lWL3ATE U 1 V I S 1 ON 

F I L E  NUlrll3ER 92-1071-ES 

ES’IAI’E OF BI>GAH R * I’IJTNAEI, 

I ) IX fCASEl ) .  

HI D A  

1 
MAftY CIACtlEI, PUTNAM , 1 

1 
P e l  i 1 i n n e r ,  1 

1 
V *  1 

1 
MARY ANN VIA, ae f’eraonal Represeulal i v e  ) 
ot’ the E s t a t e  of Edgar tt. Puli iam, deceased, ) 
WARY ANN V I A ,  1 rrd v i dua I I y , PAUL D A V  11) 1 
PU’L’NAM , JOSEPH EDCAR PUTNAM , HI CllARD LEE 1 
PU’I“AE1, RONA1.I) ROY I’U‘I”A).I atid RODERT 1 
ULACKUUIIN , 1 

1 
Respondents. 1 

/ 

ORDER GCIANrING SUMMARY JUDGMENT ON PE’rITION TO DETERMINE SHARE OF 
---.-*-* PRETEIIM ITTED _I SPOUJE 

T h i s  cause came on Lo be lieard upon lhe P e l L l i o n e r ’ s  MQliOn 

for  Summary Judgment on P e l  i 1 ion l o  1)etermine Share of Preterrnl tted 

Spouse, the Courl h a v i n g  reviewed 1l1e P i l e ,  lraving lieard argurneiit 

of counse l ,  and beiiig olherwise advised i n  ltw premisesI i t  i s  

thereupon ordered  arrd adjudged lhat P e l  i tioner is a prekerori I l e d  

spouse w i L h i i r  l h e  meaning of Florida S l a l u l e  7 3 2 . 3 0 1  ( 1 9 9 1 ) .  

Done arid ordered i n  Ckranibers t h i s  - day of 
1992.  

CIRCUIT COURT JUDGE 

C C :  Joseph W .  F leece 1 1 1 ,  Ease - 



IN THE CIRCUIT COURT OR PINELLAS COUNTY, FLORIDA 
PROBATE DIVISION 

FILE NUMBER 92- 107 1 -ES4 

IN RE: ESTATE OF 

EDGAR R. PUTNAM, 

Deceased. 

MARY RACHEL PUTNAM, 

Petitioner , 

vs . 

MARY ANN VIA, as Personal Representative 
of the Estate of Edgar R.  Putnam, deceased, 
MARY ANN VIA, Individually, PAUL DAVID 
PUTNAM, JOSEPH EDGAR PUTNAM, RICHARD LEE 
PUTNAM, RONALD ROY PUTNAM, arid ROBERT 
BLACKBURN, 

Respondents. 

ROBERT L. BLACKBURN, 

Plaintiff, 

V. 

MARY ANN VIA as personal representative 
of the Estate of Edgar J. Putnam, 

Defend ant , 
I 

ORDER GRANTING SUMMARY JUDGMENT 

THIS CAUSE having come before this court on the Motion for Summary Judgment 

filed herein by ROBERT L. BLACKBURN and on the Motion for Summary Judgment filed 

herein by MARY ANN VIA, PAUL DAVID PUTNAM, JOSEPH EDGAR PUTNAM. RICHARD 

LEE PUTNAM AND RONALD ROY PUTNAM, all pursuarit to Rule 1.520 Florida Rules of 
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Civil Procedure and after considering the phadings, answers to  interrogatories and 

admissions filed in this cause finds that there is no genuine issue as to  any of the following 

material facts: 

1. Edgar J. Putnam, deceased, resided in Pinellas County, Florida at all times 

relevant t o  this action until his death on March 13, 1992. 

2, Joann G. Putnam, deceased, resided in Pinellas County, Florida at all times 

relevant to  this action until her death on April 9, 1986. 

3. On November 15, 1985, Edgar J. Putnam and Joann G. Putnarn executed 

mutual wil ls containing the following provision: 

I acknowledge that this is  a mutual will made at the same time as m y  
husband's Will arid each of us have executed this Will w i th  the 
understanding and agreement that the survivor will not change the manner in 
which the residuary estate is  t o  be distributed and that neither of us as 
survivors will do anything to  defeat the distribution schedule set forth herein, 
such as disposing of assets prior to  death by way of trust bank accounts, 
trust agreements, or in any other manner. 

4. The mutual wills of Edgar J. Putnam and Joann G. Putnam constituted a 

binding contractual agreement of which ROBERT L. BLACKBURN, MARY ANN VIA, PAUL 

DAVID PUTNAM, JOSEPH EDGAR PUTNAM, RICHARD LEE PUTNAM AND RONALD ROY 

PUTNAM are third party beneficiaries. 

6. On April 9, 1986, Joann G. Putnam departed this life without having made 

any Changes or having done anything t o  defeat the terms of her mutual will. 

6. 

7 .  

O n  October 20, 1988, Edgar J. Putriam married Rachel Putnain. 

On March 20, 1992, the last wil l arid testament of Edgar J. Putnam was 

admitted to probate in Pinellas Coirnty, Florida. 

8 .  Notice of Administration was first published on March 27, 1992. 
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9. On May 14, 1992, Robert Blackburn filed a claim in tlie estate based on 

Edgar J. Putnam's breach of the mutual will. 

10. On June 23, 1992, MARY ANN VIA, PAUL DAVID PUTNAM, JOSEPH 

EDGAR PUTNAM, RICHARD LEE PUTNAM AND RONALD ROY PUTNAM filed a claim in 

the estate based on Edgar J. Putnam's breach of the mutual will. 

11. Objections to  t l ie claims were filed, claimants timely filed independent 

actions in the Circuit Court in Pinellas County, Florida based on  breach of contract. Said 

independent actions were consolidated and transferred back into the probate division. 

12. On October 14, 1992, this court entered an order declaring Rachel Putnam 

t o  be a pretermitted spouse of Edgar J. Putnam. 

13. O n  January 1 1, 1993, this court entered an order declaring the residence as 

homestead property. 

14. On September 14, 1992, this court entered an order awarding Rachel 

Putnam a family allowance. 

15. Edgar J. Putnam breached his joint and rnutual will that  he made wi th  Joann 

Putnarn when he married Rachel Putnarn without taking appropriate steps to  protect the 

interests of the third party beneficiaries under said will. 

16. Based on the foregoing findings of fact ROBERT L. BLACKBURN, MARY 

ANN VIA, PAUL DAVID PUTNAM, JOSEPH EDGAR PUTNAM, RICHARD LEE PUTNAM 

AND RONALD ROY PUTNAM are entitled to a judgment as a matter of law. Therefore, i t  is 

ORDERED AND ADJUDGED that ROBERT L. BLACKBURN, MARY ANN VIA, PAUL 

DAVID PUTNAM, JOSEPH EDGAR PUTNAM, RICHARD LEE PUTNAM AND RONALD ROY 

PUTNAM have valid claims against the estate of Edgar J. Putnarn based 011 Edgar J. 

Putnam's breach of the mutual wills. 
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IT IS FURTHER ORDERED A N D  ADJUDGED that the valid claims of ROBERT L. 

BLACKBURN, MARY ANN VIA, PAUL DAVID PUTNAM, JOSEPH EDGAR PUTNAM, 

RICHARD LEE PUTNAM AND RONALD ROY PUTNAM are class 7 obligations pursuant t o  

§733,707, Florida Probate Code. 

IT IS FURTHER ORDERED AND ADJUDGED that any pretermitted spouse share or 

elective share that Rachel Putnam may have is  subject to  the class 7 obligations of this 

estate. 

IT IS FURTHER ORDERED AND ADJUDGED that by virtue of the nature of the 

claims of the third party beneficiaries they are entitled t o  the entire estate less any exempt 

property, family allowance and homestead interests that may pass to  Rachel Putnam free 

from claims of creditors. 

C.cl 
DONE AND ORDERED in Chambers, Clearw%ter.$@llas County, Florida, this 

cc: 

day of 1993. 

Joseph W. Fleece, 111, 
Teresa Cooper Ward, 

Esquire 
Esquire 

U 

Mark I. Shames, Esquire 
James L. Reinman, Esquire * 
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STATE OF FLORIDA 

' COUNTY OF PINELLAS LAST WILL AND TESTAMENT 

I ,  EDGAR R, PUTNAM, a realdent f the C i t y  of S t .  Petereburg, 

said Sta te  and County, being of sound and dieposing mlnd and 

memory, do make this my Laet W i l l  and Testament, hereby revoking 

and annulling a l l  others by me heretofore made. 

1. I desire and direct that all of my just debts and 

expenses be paid by my Pereonal Repreeentstive Iiereinaiter 

named and appointed. 

2. A l l  the rest, resipus and remainder of my property, 

both real and personal, I devise to my wife, JOANN 0 .  PUTNAM. 

3. In the event my wife, JOANN 0 .  PUTNM, does not survive 

me, or in the event our deaths are siwultaneoue and there is no 

clear and convincing evidence as to which predeceased the 

other, then and in such an event, I devise my eatate 08 follows: 

A .  Two ( 2 )  shares to my wlre'a son, ROBERT L. BLACKBURN. 

In the event he doerr not survive me, his share s h a l l  be dlrtrlb- 

uted to h i s  lineal descendants in accordagca with the law8 of 

dement and diotribution or the State of Florida; and, in the 

absence of such lineal deecendantn, t h i s  share sha l l  go to my 

wLfe'8 aister, VIROINIA JERWNT, and I f  rhs does-not survive ae, 

then to lay uifa'a nieces md nephews who survive ma. 

: 

B. Five (5)  sharer to be equally divided between my 

children: PAUL D. PUTNAM, JOSEPH E. PUTNAW, WARY ANN V I A ,  

RICHARD L. PUTNAU and RONALP R. PUTNIUI. In the event any 

named beneficiary dose not survive me, the ohsrr of such deceaeed 

beneficiary shall go to h i s  or her lineal descendants in accord- 

ance with the lawn of descent and distribution of the State of 

. Florida; and, in the obooneo of such lineal deocendanto, the 

share o f  such deceased shall go to' the eurviving named bene- 

Piciariee hereunder. 

4. I acknowledge that two i e  o mutual Will made at the same 

time as my wife's W i l l  and each of us have executed t h i s  Will 
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with the understanding and agreement that the survivor will not 

change the manner in which the reeiduary estate is to be distrib- 

uted and that neither of us as survivor8 w i l l  do anything to 

defeat the dlatributlon schedule set forth herein, such aa 

disposing of aeaetr prior to death by way of trust bank accounts, 

trust agreementa, or In any other manner. 

5. I hereby conetitute and appoint my wife, JOANN 0 .  PUTNAM, 

a8 Pereonal Repreeentative of ny eatote,  t o  serve without bond, 

to have full power and authority to erll any part of my esta te ,  

at public or p r i v a t e  aale as .he deemo bb8t and without Court 

order. In the event ahe shoqld not survive me or if she is 
unable or unwilling to serve, I constitute and appoint my 

daughter, MARY ANN VIA, 88 alternate Pereonal pepresentative, 

to have all the powers, privileges and dutlee 88  hereinbefore 

expressed. 

WITNESS my hand and seal thls 15th day of November, 1985. 

: 
The foregoing lnrtrumsnt waa rignod, eealsd, declared and 

publiohed by the Testator, EDOAR 8 ,  PUTNAM, a8 hle Last Yill 

and Teetment, in the preesnce o i  us, the undersigned, who at 

hie special instance and r e p w i t ,  atteet as witnesese, after 

said Testator hae rigned hia w e  thereto, in our presence and 

I n  the presence of each other. 

5209 Uulryort Boulevarti fi Oulrport, Plorlda 



8 732.101 FLORIDA STATUTES 

Sccilon 
PART 1X. PRODUCTION 01: WILIS 

732.901. Fraductlon of wllls. 

PART X. ANATOMICALGIFTS ' 

732.910. 
732.91 I .  
732.912. 
732.913. 

732.914. 
732.9 15. 
732.916. 
732.917. 
732.918. 
732.9185. 
732.919. 
732.921. 
732.92 15. 
132.922. 

Lcgislatlvc dcclarsllon. 
Dcliniilons. 
Pcrrnns who may make an snatoinical gift. 
Fcrsniis who may become donccs: purposes for whlch anatomical elfis 

Manner of errcutin# anatomical Glhs. 
Dcllvery of document. 
Amendment or revocation of the #Ill. 
Rlglits aiid dtrtlea at death. 
Eye hanks. 
Corneal removal by mcdlcsl rxamlncts. 
Enticlention of eyes by Ilccnscd funeral dlrcctors. 
Donations as part of driver Ilccnsc or ldcntlticstlon card process. 
Education program relating to analornlcal gifts. 
Duty of certaln hospltal sdmlnlstrators. 

inny be made. 

PART 1. INTESTATE SUCCkSSlON 

732.101. Intertale estate 
( I )  Any part of the estate of a decedent not effectively disposed of by will 

passes to the decedent's heirs as prescribed in the following seclions of this 
code. 

(2) The decedent's death i s  the event that vesls the heirs' right to inlcslatc 
properly. 
Darlvrtlont 

IRWI 1975, C. 75-220, $ 8. 
lmwa 1974, c. 74-106, 5 1. 

Crorm Rcfercnccr 
Killer, tlght lo bcncflta accruing from death of vlcllm, we 4 752.802. 

.. 7421102. dkaro of rpou.9 ' 
(1) lnlastatt share of the survlvlng spouse Is: : 
(a) If tber~ 1s no survlvlng lineal descendant of the decedent, the entire 

Intertatp cstatt, 
(b) If there are rurviving lineal dcsccqdanti of the dccedcnt, all of whom 

are lineal descendanla of the surviving spouse also, the flrd $20,Wl of the 
Intestate estate, plus one-half pf the balance of the intestate estate. Property 
allocated hereunder to thc auwlvlng spouse to satlsfy *the $20,000 rhall be 
valued at the Fair market yalue on the date of the decedent's death. 

(c) If thcrc are survivinl lineal descendants, one or mote of whom are not 
lineal dcrccndantr of the S U W ~ V ~ ~ I E  spouse, one-half of the Intestate estate. 
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PROB. CODE: INTESTATE SUCCE!3StON & WlLIS s 732,301 

732.226, Llmltallona on tertrmtntary dlrporlllon 
Sections 732.216-732.228 do not autharize a person to dispose of prapcrty 

by wil l  if i t  i s  held tinder limitations imposed by law prcvcqtlng testamenkary 
disposition by that person. 
Dcrlvmtlonr 
IJWS 1992, C. 92-200. 4 13. 

732.227. Illomertead deflntd 
For purposes of ss. 732.216-732.228, the term "homestead" refers 

property the descent and devise of which Is restricted by s. 4(c), Art. ; 
State Constitution. 

Dcrlvntlnn: 
IAWS 1992, C. 92-200, 4 14. 

732.228, Unlformlty of mpplicrtlon and conrtructlon 
Sections 732.2 16-732.228 are to be so applied and construed as to effectuate 

their general purpose to makc uniform the law with respect to the subject of 
thcsc sections among those states which enact tliem. 

Dtrlvmtlon: 
lawn 1992, c. 92-200, I IS. 

PART 111. PRETERMIlTED SPOUSE AND CHILDREN 

732.301. prrtcrmlttcd ppaurr i 

When a person marries after maklng a wil l  and the spouse survives the 
Itslator, the surviving spouse shall receive a share In the estate of the testator 
equal in value to that which the surviving spouse would have received if khc 
testator had died intestate, unless: 

( I )  Provision has been made for, or waived by, the spouse by prenuptial or 
pas~nupt is l  agreement; 

(2) The spouse Is  provided for in the will; or 

(3) The wi l l  discloses an intention not to make provision for the spousk 
The share of khc estate that is assigned to thc pretcrmitted spausc shall be 
obtained In accordance w i th  s. 733.805. 

Dcrkvmtloru 
laws  1977. C. 77-07, $ 9. 

I ~ W S  1975, C. 75-220, 8 16. 
lawr 1974, c. 74406,  4 1. 

Crow Rcfercnccr 
Effect d subsequent marriwc, bhth. or dluolurbn of marrir~c. see S 732.307. 

I 



PROB. CODE: INTESTATE SUCCESSION L WILLS g 732.507 

732.505, Revocntlon by wrltlng 
A will or codicil, or any part of either, is revoked: 
( I )  By a subsequent inconsistent will or codicil, even though the subsequent 

inconsistent will or codicil does not expressly revoke all previous wills or 
codicils, but tlic revocation extends only so far a s  thc inconsistency exisis. 

(2) ny a subsequent written will, codicil, or other writing declaring the 
revocalion, if the same formalitics required for thc execution of wills arc 
observed in the execution of the will, codicil, or other writing. 
Dcrlvmllont 

l a w s  1979. C. 79.4M), $ 269, 
l a w s  1977. C. 71-01, g 13. 

Laws 1975, c. 75-220, $ 23. 
Laws 1974, c. 74-106, 5 1. 

Croam Rcfcrcncea 
Burden of proof In will conlcrls, scc $ 733.107. 
Discovery of later wlll, scc $ 733,201. 

732.506. Rcvocntlon by act 1 

A will or codicil is revoked by tlic testator, or some other person In his 
presence and at his direction, by burning, tearing, canceling, defacing, oblitcr- 
ating, or destroying it with the Intent, and for the purpose, of rcvocatlon. 
ncrlvmtlnn: 
laws 1975, c. 75-220. $ 23. 
Laws 1974, c. 74-106, 4 1. 

Crana Rtfcrtnccr 
Burden of proof in will contests, we S 733.107. 

732.507. Effect of rubrequcnt mrrrlrgc, birth, or dlrrolutlon of mrtrlaigs 
(I) Neither subsequent marriage nor subsequent marrlagt and birth or 

adoption of lineal descendants shall revoke the prior will of any person, but 
the prttcrmitted chlld or spouse sliall inherit as sct forth in ss. 732.301 and 
732.302, regardless of the prior will. 

(2) Any provisions of a will executed by a rnarrled pcrsan, which provision 
affects the E ~ O U S C  of that person, sliell became void upon the divorce of that 
person or upon the dissolutlon or annulment of the marriage. After the 
dlssolutiun, dlvorcc, or annulment, any ruch will shall be administered and 
construed as if the former spouse had died at the time of the dissolution, 
divorce, or annulment of the marriage, unless the wlll or the dissolution a r  
dlvorcc judgment expressly provider otherwise, 
Dtrlvmtlon: 

l a w s  1990. c. 90-23, $ 3. 
I*w~ 1975. C. 75-220, $ 24. 
Lmwa 1974. c. YClOb, $ 1. 

Crorr Rcfercnccrr 
Prctermlttrd chlldren, see f 731.302. 
Fretcrrnltkd apouse, KC 8 732.501. 
Unborn persons. when bound by other*, KC 1 731.303. _--_ 

Far Annolathe Yaluhh, me WeeI'm M a  @ h M a i  Amolmlrd 
I77 
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PROB. CODE: INTESTATE SUCCESSION a WILL8 b732.702 

PART V11. CONTRACTUAL ARRANGEMENTS RBLATING TO DEATII 

732.701. Apcemcntm conccrnlng rucccrrlon 

(1) No agreement to make a will, to give a devise, not to revoke a will, not 
to revoke a devise, not to make a will, o r  not to make a devise shall bc 
binding or enforceable unlcss the agrccment is in writ ing and signed by the 
agreeing party in the presence of two attesting witnesses. 

(2) The execution of a Joint w i l l  or mutual wills neither creates a presump- 
t ion of a contract tn make a w i l l  nor creates a presumption of a contract not 
to revoke the w i l l  or  wills. 

Drrlvrtloni 
Laws 1975, c. 75-220. 4 39. 
Laws 1974, c. 74-106, J 1. 

Croro Rcfercncer 
Attestallon of wills, scc I 732.502. 
RevocalIan of wills, we 59 732.505. 732.506. 

732.702. Walver of right to elect mnd of other rlghta 
(1) The right of election of a surviving spouse, the rights of the survivlng 

spouse RS intestate successor or as a pretermitted spouse, and the rights of the 
surviving spouse to homcstcad, exempt property, and family allowance, or 
any of them, may be waived, wholly or partly, bcfore or after marriage, by a 
written contract, agreement, or waiver, signed by the waiving party. Unless i t  
provides to the contrary, a waiver of "all rights," or equivalent language, in 
thc property or estate of  a prcscnt, ,y,~qrofpleccyv q e ,  or a complete 

dissolulion of marriage, or divorce, i s  a waiver of  al l  rights to electivc share, 
intestate share, prctermitted share, homestead property, exempt property, and 
family allowance by cach spouse in the property of the other and a renuncia- 
tion by cadi  of all benefits that would otherwise pass to dthcr from the other 
by intestate siicccssion or by the provisions of any w i l l  executed before the 
waiver or property settlement. 

(2) Each spousc shall make a fair disclosure to  the other of his or her estate 
if Ihe agreement, contract, or waiver is executed after marriage. No disclo- 
sure shall be required for an agreement, contract, or waiver executed bcfore 
marriage. 

(3) N o  consideration other than the execution of rhc agreement, contract, 
or waiver shall be iiecessary to i ts  validity, whclhcr cxccuted before or after 
marriage. 

' 

property settlement entered into afler, or in an\ 1 c -R p tian of, separation, 

Drrlvrtlon: 
l a w s  1977. C. 77-07. $ 14. 

I a w a  197% c. 75-220. 39. 
IAwr 1974, c. 74-106, 4 1. 

Croir Rtfertneer 
Disclairtier of interest in probate procecdinp. see f 732.801, 
Nollcc of waiver. set 5 731.302. 
--__I- -- 

For Amolawn mt.rWI. H. Wirt'm n#lk a t r ~ m o  Annololad 
187 
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PROBATE CODEt ADMINISTRATION OF ESTATES 9 733.005 

conditioned on the making of due contribution for the payment of devises, 
family allowance, estate and inheritance taxes, claltns, clectivc share of the 
spouse, charges, expenses' of administration, and eqiialization in case of 
advancements, plus any interest on them. 
Dctlvatlonr 

laws  1919. c. 79-400. 272. 
IAWS 1977. C. 77-174, f 1. 

I.awa 1911, c. 17-87. I 31. 
lawn 1915. c. 75-220. I 86. 
Laws 1914. c. 74-106. 1 I. 

Crnrr Rtfcrcnccl 
Proccedlngs tor payment of I q a c l e s  or dlslrlbutlve Interest, ,KC Probate Rule 5.380. 

733.803. Encumbered property; llablllty for payment 
The specific deviscc of any encumbered property shall be entitled to have 

the encui~~brance o n  devised property paid at the expense o f  the residue of the 
estate only when the will shows such an intent. A general direction in the 
will to pay debts does not show such an intent. 
Dcdvmtlon: 

Lawn 1975. c, 75-220, 9 86. 
h w r  1974, c. 74-106, 4 1. 

733.805. Order In whlch amreti are mpproptloted 
(1) If a testator makes provision by his will, or designates the funds or 

property to be used, for tlic payment of debts, estate and inheritance taxes, 
family allowance, exempt property, tlcctlve share charges, expenses of admin- 
istration, and devlses, they shall be paid out of the funds a r  from the property 
or proceeds as provided by the will so far as sufficient. If no provision is 
mmdc or any fund designated, or if it is insufficient, the properly of Ihe estate 
sliall be used for such purposes, except as otherwise provided in s. 733.817 
with respect to estate, inheritance, and otlrer death taxes, and to raise the 
shares of a pretcrmittcd spouse and children, In the Following order: 

(a) Property not disposed of by the will. 
(b) Property devised to the residuary devisee or devisees. 
(c) Property not specifically nr demonstratively devised. 
(d) Property specifically or demonstratively deviscd. 
(2) Demonstrative devlses shall be classed as general devises upon the 

failure or insufficiency of funds or property out of which payment should be 
made, to the extent of the insufficicncy. Devises to the decedent's surviving 
spouse, given in satisfaction of, or  instead of, the surviving spouse's statutory 
rights in the estate, shall not abate until other devises of the same class are 
txhauskd. Devises given for a valuable consideration shall abate with other 
devises of the same class only to the extent of the excess over the amount of 
value of the consideration until all others of the samc class arc exhausted. 
Except as herein provided, deviscs shall abate equally and ratably and without 
preference or priority as between real and personal property. When property 
that has been specifically devised or charged with a devise is sold or taken by 
the personal representative, other devisees shall contribute according to their 

+_..------- . -  
I 

., 
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a 733.805 FLORIDA ITATUTES 

respective interests to the dcviscc whose devise has been sold or taken, and 
before distrlbution the court shall determine the amounts of the respcctlve 
contributlons, and they shall be paid or withheld before dlstributlon is made. 
Dttlvatlonr 

I A W S  1977, C. 77-174. 1 1. 
Law8 1975, c. 75-220. 118. 
L.ws 1974. c. 74-106, I 1. 

Crorr Rcfcrcncci 
Accessions, chnnge in rccurlilcr, KC 
Adcrnptlon by satlrfacilon, KC 732.609. 

732.605. 

733.806. Advancement 
If  a person dies intestate as to all his estate, property that he gave in his 

lifetirne to an heir is treated as an advanccmcnt against the latter's strare of 
the estate only if declared in II conteniporaneour writing by the decedent or 
acknowlcdgcd in writing by the heir. The property advanced shall be valued 
at the time the heir came into possession or enjoyment of the property or at 
the lime of the death of the decedent, whichever first occurs. If the recipient 
of the property does not survive the decedent, the property shall not be taken 
Into account in computing the intestate share to be received by the recipient's 
descendants unless the declaration or acknowledgment provides otherwise. 
Derlvitlont 

l a w 6  1975, C. 75-220, I 119. 
l r w r  1974, c. 74-106, $ 1. 

Crori Rcfcrcnccr 
Adcmpllon by utlrfactlon. uc 8 732.609. 
Vduallon, KC $ 733.810. 

733.808. Death bencfltr; dlrporltlon of proceedr 
(1) Death benefits of any kind, including, but not limited to, proceeds ok 
(a) An individual life insurance policy; 
(b) A group life insurance policy; 
(c) An employtcs' trust or under a contract purchased by an employees' 

(d) An annuity or endowment contract; and 
(e) A health and accident policy, 

trust forming part of a penslon, stock-bonus, or profit-sharing plan; 

may be made payable to the trustee under a trust agretment or declaration of 
trust in existence at the tlmt of the death of the insured, cmploytt, or 
annuitant. The death benefits shall be held and disposed of by the trustee in 
accordance with thc terms of t l i t  trust as they appear in writing on the date of 
the death of the insured, employee, or mnnuitant. It  shall not be necessary to 
the validity of the trust agreement or declaration of trust, whether revocable 
or  irrevocable, that it have a trust corpus other than the right of the trustee to 
receive death benefits. 

(2) Death benefits of any kind, Including, but not limited to, proceeds of: 

' I  
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retrieved from Boydr body. Four car- JUDGMENTS OF THE CIRCUIT 
tridgs cane8 were found at  the icene of the COURT FQR ANNE ARUNDEL COUNTY 
crime. These article8 were Bent to the AFFIRME!D; 

I 

Federal Bureau of Inventigation for cxami- 
nation. The laboratory report of the Bu- 
reau, received in evidence, disclored that 
the bullets In Boyd'r body were fired from 
the barrel of the piRtol found in Woods' 
residence, The cartridge cane8 found a t  
the ncene of the crime were fired in the 
pistol. The bullets recovered from Boyd'r 
body and the cartridge casen found a t  the 
icene of the crime were "components of 
ammunition" like thoae compriaing the car- 
tridges in the magazine nnd ammunition 
box found in Woods' residence. The report 
continued: 

The . . , pistol functioned normally 
when test fired in the Iaboratory. The 
trigger pull . . , wa8 measured to be ap 
proximately five pound8, which is con- 
sidered normal far a firearm of this type. 
The . . . magazine [found in Woods' resi- 
dence] b manufactured for thin t y p  of 
pistol. [It] and [the magazine in the 
piatol) will each hold nine cartridges. 

The report of the Federal Bureau of invcs. 
tigalion iupplied evidence legally sufficient 
to rhow that r handgun wao used to kill 
Boyd. We conclude that the evidehce 
showed directly, or rupported rational in- 
ferencer, from which the trial judge could 
properly be convinced beyond a rearonable 
doubt that Woods war guilty of using a 
handgun in the commission of the felony of 
murder. 

Woads han not prevailed on any of h b  
contentionn. We, therefore, 'affirm the 
judgmenh of lhe Circuit Court for Anne 
Arundel County.tx 

12. On 9 February 1988 in the Clrcuk Cwrl  for 
Anne Arundcl County, Donald A. Dare pleaded 
guilty to the first depcc murder and the at. 
tcmpttd murder of Michael Boyd. The court 
found him guilty of those offenses and $en- 
tenced hlm to life imprlronmcnt on thc murder 
conviction and to I concurrcnt sentence of life 
imprisonment with all but 5 years suspended on 
the rtttmptcd murder conviction, Sir related 
charges were no1 prosscd. 

On I February 1918, Jody Boyd war found 
guilty at a court trial in the Circuit Court for 
Anne Arundcl County of the first degree murder 

COSTS TO BE PAID BY APPELUNT. 

315 Md. 624 
Uw Mmm SHJBlP 

Hati Vlrgtnl@ I I U W  m d  , Wmllacc R. 
iluff, f trronal Reprcnentrlivcr of 
the Eitale of Lcrler Shlmp e l  .I. 

No. 71, Bcpt. Term, 1988. 

Court of Appeal8 of Maryland. 

April 11, 1989. 

V. 

Surviving rpouie rued for declaratory 
judgment that #he wan entitled to both a 
familj allowance and an elective ehare of 
teshtor'r atate. The Circuit Court, Wash- 
ington County, John P. Corderman, .I., en- 
tered judgment in favor ol defendants, and 
rurviving rpouie appealed. The Court of 
Appealn, Murphy, CJ., held that: (1) our- 
viving rpouse'r elective rights were ruperi- 
or, an matter of public policy, to Claim8 
arising out of will executed by testator 
purnuant to valid contract to make will, and 
(2) mpouie'i claim for family rllowrnce wata 
also entitled to priority. 

Vacated rnd remanded. 

of Michael Boyd, ~ h t  rtttmptcd murder of him. 
and consplracy to murder hlh. She was sen. 
tcnctd to life Imprisonmeal without tht p s i .  
blllty of parolc on thc murdrr conviction and 10 
concurrent life scntrnccr an the other convic. 
tions. On review of the wntenccr. the panel 
struck the parole provision. On rppcal. the 
Coua of Special Apptdr fl irmtd the judg 
menu. Boyd I'. slam, 19 hid.App. 53, 55s A . l d  
515. (1989). 

As to James Ilayer, the State.' In exchange for 
his testimony. agreed not to oppse hls being 
tried as a juvenile. 
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Surviving ~ p o u ~ e ' r  elective rights were 
i, auperior, a8 matter of public policy, to It.. claiins arising out of will executed by tests- 
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i. tor pumurnt to valid contrrct to make will 
f with prior spouse. 

t 2. Wills -1 

[ m d  can be limited by statute. 
Right to make will is purely statutory 

,: 
a. W I I I ~  ~ = ~ H S . ~ V I )  

,I 
Surviving spouse's elective rights are 

personal to surviving RI)OUSC, and cannot be 
waived by unilateral acts of others, includ- 

1 ing those of testator. Code,.Estatee and 
' Tm~ts, 4 3-204. 

4. Contrnch e l l 1  
, Coiltracts which discourage or restrain 

-,' right to marry are void as against public 
policy. 

, 6. Executors and Admlnlslrrtorr G 1 8 2  
Surviving spoiiee'n right to family aI- 

lowance was superior, under priority stat- 
ute,  to claiins arising out of will executed 

: by testator pursuant to valid contrrct to 
, I  make will with prior spouse. Code, Estatea 

and Trusts, t# 8-201, 8-105. 
-'+' 1. Excculati and Admlnlrlralorn el82 

Surviving Bpouse'i clnim for family al- 
lowance is to be accorded priority over 
clniins of both ordinary contract creditor8 

I and legatee8 under will. Code, Estates and 

, 7. Executarr and Adminialtotoro +182 
Clause in will, providing that bequerb 

were to be made only after payment of "all 
, just debta and funeral expensea," accorded 
. priority to surviving ipouae'i claim for 

family allowance. 

' 

i 

Trusta, 00 3-201, 8-106. 

Susan Rhodes Nicholson (Ralph If. 
France, 11, on brief), flageratown, for a p  
pellent. 

Omer T. Kaylor, Jr .  (Kaylor & Wants, on ' 

', brief), Hageratown, for appellee. 

' 1. Unless oitlerwise indicated, all wction rcfer- 
ences arc to the Eitstcs rnd Trusir Article of the 

,. 
I 

Argued before MURPHY, C.J., and 
ELDRIDGE, COLE, RODOWSKY, 
McAULJFFE, AnKINS ah4 
BUCKWELL, JJ. 

MURPHY, Chief Judge. 
In his treatise, llci Law of Wills, 1 84 nt 

69 (3rd ed. 1947), George W. Thompson 
warns that ''[nls a general rule, joint wills 
are not regarded with much favor by the 
courta, nnd ate  . . . apt to invite litigation." 
The joiiit will of I ~ s t e r  and Clara Shirnp 
has fulfilled Thornpson'a prediction hy 
causing this Court for a second time to 
resolve conflicb arising from that will. In 
Shimp v. Shimp, 287 Md. 872, 412 A.2d 
1228 (1980) (Shirnp I), we addressed the 
issue of whether Lester and Clara's joint 
will could operate as a binding contract and 
thereby limit the rurvivoth right to dispose 
of property by a testamentary plan which 
differed from that contained in the joint 
will. In the present case, the issue ia 
whether lmter  Shirnp'r second wife, upon 
his death, is entitled to receive an elective 
share and a family allowance under Mary- 
land Code (1974, 1988 CumSupp.) 0 8-203 
and 0 3-201 of the Eatntea and Trusb Arti- 
cle when Lester had previourly contracted, 
by virtue of a joint will with his first wife, 
to will hie entire eehte to others. 

Section8 8-203 and 8-201 of the Estatea 
and Truab Article are codified under Subti- 
tle 2 of Title 8, which ia entitled: "Family 
Allowance and Statutory Share of Surviv- 
ing Spouae." An to the latter, 1 8-209(a) 
provider that "[ilnatead of property left to 
him by will, the nurviving rpoure may elect 
to take a ont-thitd rhere of the net estate if 
there in also I surviving isaue, or a onehalf 
share of the net estate if h e r e  is no surviv- 
ing isiue." An to the family allowance, 
0 3-201 provider in part, that a rurviving 
spouse is entitled to "an allowance of $2000 
for his pemonal une." I 

1. 
Imter Shimp married hi8 first wife, 

Clara, in 1941. At the time of their mar- 

Code. 

A - 1 5  
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riage, neither Lester nor Clara poseeased 
any property of conaequence. Subsequent- 
ly, In 1954, they acquired 8 farm which 
they sold in 1973; thereafter they bought a 
home. Lester and Clara took title to both 
the farm and the home 81 tenanb by the 
entire ties. 

On May 8, 1974, in Washington County, 
the couple executed an instrument titled 
" las t  Will and Testament of Clara V. 
Shirnp and Lester Shimp." I t  stated in 
relevant part: 

WE, CLARA V. SHIMP AND LES- 
TER SfJlhlP, of Washington County, M a -  
rylnnd, being of sound and diaporing 
mind, memory and understanding, and 
capable of making a valid deed and con- 
tract, do make, publish and declare this 
to he our Last Will and Testament, here- 
by revoking all other Wills and Codicils 
by each of us made. 

After the payment of all just dehts and 
funeral expenses, we d i s p e  of our es- 
tate and property as follows: 

We mutually give to whichever of us 
shall be tlie survivor the entire estate of 
which we may respectfully own at  our 
dealh. 

survivor of us gives the entire estate of 
his or her property which he or she may 
own at death a8 follows: 

1) Unto James Shimp, if he i8 living at 
the death of the aurvivor of us, Ule sum 
of O m  Thousand (Sl,OOO.OO) Dollarr. 

2) llnto Emma Plotner, if living at the 
death of the aurvivor of UB, the rum of 
One Thousand ($1,000.00) Dollars. 

3) Unto Mary Virginia Huff and Betty 
Jane Moats all household goods and ma+ 
chinery to do with ae they desire. This 
bequest is made unto them due to the 
care that they have given UI. 

4) A l l  of the rest and residue of the 
estate of the eurvivor is hereby deviaed 
unto Mary Virginia f l u f f ,  Betty Jane 
Moats, Paul R. Mijanovich and Ruth C. 
Thomas to be divided equally among 
them. In  the event of the death of any 
of said persona, their children shall inherd 

ITEM 1. A. MUTUAL BEQIJEST- 

B. SURVIVORS BEQUEST-The 

It the share to which the parent would 
have been entitled, if living. 

ITEM 111. We, the Testators, do here- 
by declare that it is our purpoie to dis- 
pose of our property in accordance with a 
common plan. The reciprocal and other 
gifts made herein are in fulfillment of 
this purpose and in consideration of each 
of us waiving the right, during our joint 
lives, to alter, amend or revoke this Will 
in whole or in part, by Codicil or other- 
w h ,  without notice to the other, or un- 
der any circumstances after the death of 
the first of us to die. Unless mutually 
agreed upon, this Last Will and Testa 
ment is an irrevocable act and may not 
he changed. 
Clara died in 1976 In Washington CounQ. 

A t  the time of her death she did not own 
property solely in her name and posnessed 
no probate estate. Lester did not offer the 
will for probate following his wife's death. 
H e  did, however, file a petition In the Cir. 
cuit Court for Washington County seeking 
declaratory relief and requesting the right 
to execute a new last will and testament. 
The caurt found that the will was revoca 
ble, but that the contract under which the 
will was executed might be specifically en- 
forced in equity or damages recovered 
upon it a t  law. Lester appealed to the 
Court of Special Appeala, gee Shimp c 
Shinip, 43 Md.App. 67, 402 A.2d 1324 
(1979), and ultimately, by writ of certiorari, 
the caw came before us. 

In Shirnp I, we found that the Shimps 
had executed their joint will pursuant to 
and in accordance with I valid, binding 
contract. 287 Md, at  987, 412 A.2d 1228. 
We held that Lester wag "entitled to a 
declaratory decree stating that he may r e  
vokc his will but that an enforceable con- 
tract waa entered into between him and hia 
wife.. . . [and tliat] [a]t his death it may be 
specifically enforced i s  equity or dameues 
may be recovered upon it at  law." Id. at 
888, 412 A.2d 1228. Thereafter, Lester did 
not execute another will or otherwiee dis- 
turb the testamentary plan set forth in the 
joint will. 
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On April 4, 1985, in Washington County, 
Lester married Idsa Mae; they remained 
married until his death on January 11, 

dren. 
Following llester's death, Clara and I m -  

kr ' r  joint will waa odrnitted to prohate in 
Waahington County. Mary Virginia Huff 
gnd Wallace R. Huff were appointed Per- 
bond Representatives of the Estate on Jan- 
unry 30, 1986. Lisa Mae and Lester had 
not entered into any marital agreement 
waiving Lisa Mae's marital rights, and she 
roeght payment of  a family nllowance and 
filed nn election for her rtatutory share of 
Lester's estate. On June 4, 1986, the Per. 
nonal Representatives declined to pay Lisa 
Mae either her family allowance or her 
elective share. On Ju ly  10, 1986, Lisa Mae 
filed suit for a declaratory judgment in the 
Circuit Court for Washington County, re+ 
questing that the court pass an order that 
die was entitled to both a family allowance 
nnd an elective ellare of Lester'r estate. 

The court (Corderman, J.) framed tlie 
isaue before it a1 "whether, under Eslates 
and Trusts Article 3-203, the plnintiff has a 
right to an elective ehare of an eatate previ- 
oualy devised under a valid contract." 
While notirig the absence of Maryland 
case9 addressing this specific issue, the 
court, nevertheleaa, found precedent in de- 
cisions of this Couri regarding the relation- 
ship between dower interests and contrac- 
tual obligations. It observed that under 
rules pertaining to dower righta, a widow, 
~baent  fraud, has no dower rights or inter- 
est lh lands disposed of prior to marriage. 
The court placed emphasia upon the early 
Case of Cowman u. Ifall, 8 C. Q J. 898 
(Md.1831). I t  said that this case estab- 
lished the principle that a widow is not 
entitled' to dower in land for which her 
hurband was only a trustee by virtue of ldr 
having made a contract with his mother 
Prior to the marriage to diapose of the land 
by will. After drawing an analogy be- 
tween dower rights and n claim for an 
elective share, the court applied the princi- 
ples coiicerning dower Lo the preaent caae. 
It  found that beceuse Lester, before his 
marriage to 1,iaa Mae, had entered into a 
binding contract to devise all of his estate, 

I 

I lM6. l ~ a t e r  was not survived by any chil- 

he wa4 not seized of an estnte of inheri- 
tance n t  the time of his aecond marriage, 
but rather was merely II trustee of that 
estate. Because a widow is entitled to no 
part of her husband's estnte except that of 
which he dies seized or posaeased, the court 
concluded that since Lester was merely a 
trustee for the property, there waa no es- 
tale from which Lisa Mae could take an 
elective ahare. Similarly, the court found 
that Lisa Mae could not claim a family 
allowance because there were no estate 
asaeb from which the allowance could be 
paid. Lisa Mae appealed to the Court of 
Special Appeals: we granted certiorari pri- 
or to a decision by that court to resolve the 
important isauer raised in the case. 

11. 
In Shintp I, we focused upan the issue of 

whether h a t e r  and Clara entered into a 
binding contract when they executed a joint 
will and tlie effect of that contract on LRs- 
ter'r ability to alter the tesbmenhry plan 
contained in that joint will. We reviewed 
the law pertaining to contracb to make n 
will. We noted that both courta and com- 
nientatorr lrave tended to blend the will 
and contract componenls of an instrument, 
as a result of which they have found that 
wills-which are by their nature ambulato- 
ry--are in some instancer irrevocable, and 
that contracts, which by their nature trig- 
ger liability upon breach, are rescindable in 
some caner. 287 Md. a t  877-78, 412 A.2d 
1228. We indicated that Ifoak u. Schoch 
4 Berry. 24 Md.App. 463, 832 A.2d 43 
(1915) net forth the correct principles of 
law regarding the contractunl nature of a 
joint will,,namely, that a joint will may be 
revoked in the manner provided by etatute; 
that a rubsequent validly executed will  
shall be admitted to probnte; but that 
" 'the contract upon which the prior will 
was executed, upon proof of ib validity, 
may be epecifically enforced in equity, or 
damager recovered upon it a t  law."' 287 
hid. a t  881, 412 A.2d 1228, quoting, 24 
Md.App. at 465, 382 A.2d 43. Thus, we 
determined that the central issue in Shintp 
I was not the revocability of the will, but 
whether las ter  entered into a binding con- 
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tract with his wife to devise property ac- 
cording to n stated plan. 287 Md. at 381, 
412 A.2d 1228.' 

Citing BerW Sparks' treathe, Conlracls 
Lo Make Wills (1956), we noted that while 
the mere presence of eilher joint or mutual 
wills does not raise any presumption that 
they were executed in pursuance of a con- 
tract, n contract to devise may be estab- 
lished where there is clear and convincing 
proof. Id. at 381, 983, 412 A.2d 1228. In 
exntnining l a t e r  and Clara's joint will, we 
found that the terms of the contract were 
clear and unambiguous. Id. at 889, 412 
h.2d 1228. We indicated that consideration 
sufficient to prove the existence of a con- 
trnct might be established hy each testator 
having agreed "by the joint will or other 
contrnct to make a particular testamentary 
disposition in return for a like promise 
from the other testator," Id. at 886, 412 
A.2d 1228. We determined that adequate 
consideration existed in S h i p  I because 
the prrtiea had stated in their will that they 
made both the reciprocal and third party 
Iiequesta in exchange for each other's 
agreement Lo waive the right to change the 
will. Id. at 887, 412 A.2d 1228, Thus, we 
found that the evidence in the case estab- 
lished !hat a valid contract existed and that 
this contract was the basis for the making 
of the joint will. Id. a t  987, 412 A.2d 1228. 
We concluded that Lester wau "entitled to 
a declaratory decree stating that he may 
revoke his will but that an enforceable 
contract wan entered into between him and 
his wife. . . . [and that] [a]t his death it may 
be specifically enforced in equity or dam- 
ages rnny be recovered upon it tat law." Id. 
a t  988, 412 A.2d 1228. 

While Shimp I focuaed primarily upon 
the effect of the joint will and contract 
upon h t e r ' r  ability to alter the testamen- 
tary plan contained therein, we considered 
the contract'n possible effect upon the 
rightm of any future wife of Lester'r; we 
m i d  

I t  may be if Shimp temarrier that hir 
then wife may be placed in 8 disad- 

2. This misterdin# may he the result ol lhc clr- 
cult C O U ~  havlng relird on Annotallon. Dauw 
or Curmy in Roprrty Sitbjecr OI Tinir 01 Mar. 
r i a p  to Contract /or Disposirinn by Sale or H'ill, 
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vantageous poaitlon hy the contract with 
the fitst wife. If by reason of a prior 
marriage he was under a burdensome 
requirement lo pay I substantial rum to 
n prior wife hy way of alimony and for 
support of minor children, the second 
wife might regard herself as in a disad- 
vantageous position. However, as Dean 
Evans 80 forcefully stated, "A woman 
who marries B spouse after the la tbr  har 
so bound himself by contract undertakes 
the marriage constrained by d l  obli- 
gationr then existing. N o  legislative 
purpose has been discovered by the 
courts which rhould ovoid in thia way 
existing rights and duties," 287 Md. at 
388, 412 A.2d 1228, quoting, 89 Ky.L.J. 
at 86. 

The Perional Representativea contend 
that this atntement in Shimp I ia determi- 
nntive of the issue raised in the preaent 
cane. They argue that we were "not 
rpeaking primarily about alimony" but 
rather indicated that Lester'e "prior con- 
tractual obligation8 could preclude recov- 
ery by a Rubrequent spouse to that portion 
of the estate covered in the contract." Our 
statement, however, makes no reference to 
a aurviving upoune'i claim for an elective 
share in an estate which by contract must 
be devhed to othera, and thus cannot rea- 
ronably be interpreted to bar a rubsequent 
Ipouse's claim. 

The Personal Representatives also argue 
that Courntan u. Hall, supra, is dispositive 
of the issues rained in this case. As earlier 
observed, the circuit court found that Cow- 
niun established that a widow is not enti- 
tled to dower in land to which her husband 
held title only ns a trustee a t  the time of 
the marriage when he had previoualy made 
an ngreement Lo dispose of the property by 
will. We think the circuit court misread 
Cowman.' In that case, the contract 
which the husband executed was not one to 
make a will devising the property but was 
a contract to convey the property by deed. 
Specifically, Richard Zlall, entered into a 

I A.L.R.3d 569 (1966). which mistakenly charrc. 
tcrircs the Cowtian c a y  as one Involving I 
contract to rnokt n will. S c  1 A.L.R.Jd at 579. 



contract with his mother, Martha Hall, on 
January 14, 1789, by which Martha agreed 

convey to Richard certain lands preui- 
ously owned by her husband, Edward Itall, 
Sr. In  consideration for thir conveyance, 
Richard agreed 'I 'to convey to her, the said 
Martha Hall, or to her heirs or to such of 
the younger children, brother8 or sisters to 
the said Richard, 8s she shall from time to 
time direct and appoint,. . . . (tlhe same con- 
veyunce to be made either in separate 
deeds or otherwise . .. according to the 
directione of the Raid Martha,. , . . [n]nd if 
no such direction in her life.time, then 
agreeably to such dispoeition 88 she shall 
make thereof, amongst the raid children, 
by her last will and testament.'" 8 G. & J. 
at  401. By virtue of this contract, Richard 
received a fee simple interest in the proper- 
ty, brit hie interest was subject to a power 
of appointment exercisable by Marthit by 
deed during tier life or by will a t  her death 
in favor of Richard'r brothers and eisters. 

Subsequent to the execution of this con- 
tract, Richard married Sarah. On July 13, 
1807, Martha executed a deed, exercising 
her power of appointmenl in favor of Rich. 
ard's younger brothers, Edward Hall, Jr., 
Tlioinaa Ilall, and John IIaII, and Richard 
flall executed deeds conveying the proper- 
ty In accotdance with his mother'i di- 
rectiona. Richard died in Januarr 1829, 
and on August 11, 1826, Sarah, his widow, 
claimed dower rights In the land previously 
owned by her husband. 

The Court found that by executing the 
January 14, 1788 contract and hy perform- 
ing her obligatioiis under this agreement, 
Martha became "entitled heraeif to a con- 
veyance, in pursuance of the agreement, 
whenever ehe might choose to require it." 
These facts, coupled with the fnct that 
Martha remained in actual possession of 
the property following the execution of the 
contract, indicated to the Court that Mar- 
tha was entitled to the beneficial interest in 
the property, while Richard "became in eq- 
uity a truetee for his mother, of all the 
lands embraced by tlite] agreement." Id. 
at  404-05, 

Having determined the interests of Rich. 
ard end Martha under the agreement, the 

. .  

Court next addressed Sorah'r claim for 
dower in the property. tt noted that ordi- 
narily "[a) widow b not dowable in equity 
of lands, which were held by her husband 
In the character of a trustee." Id. a t  406. 
The Court found that because Richard had 
entered into the contract with his mother 
prior to his marriage, he held the lands in 
which Sarah claimed dower merely as a 
trustee. Consequently, the Court held 
that, as  Richard'r widow, Sarah was "not 
entitled to dower in any of the lands em- 
braced ... [by the agieement], and of 
which her husband wan a t  the time of their 
marrisge and afterwardo seized only as a 
trustee." Id, at 406. 

Coturnon thar involved a contract to con- 
vey property by deed and not a contract to 
devise property by will. It, therefore, dif- 
fers 8ulrtantially from the present cam. 
Under a contract to make I will devising 
property, the right to convey property by 
will is not absolute. Au this Court has 
often recognized "the right of a person to 
transfer property upon his death to others, 
or the right of a perron to receive property 
by will or inheritance, Is not a natural right 
but a privilege granted by the State." 
Sa/c Dep. B Tr. Co. v. BOIUC, 181 Md. 851, 
855, 28 A.2d 906 (1943). Thus, the trans- 
feree'r right8 under a contract to make a 
will may be limited by etatiitea, which re- 
quire the decedent to pay, h f c r  afia, taxes, 
administration fees, and funeral expenaea, 
before satisfying any bequeeb made in the 
will. The likelihood that a contract benefi- 
ciary'r interest will be reduced is even 
greater where there b a contract to devise 
an entire eutats because before such a con- 
tract can be fulfilled the estate munt be 
reduced by the payment of the obligations 
ret  forth by statute. While in Cowman 
the contract beneficiaries enjoyed the full 
range of righh afforded transferees under 
a contract for an inter vivor conveyance, 
rights accruing under the contract to make 
a will may be limited by mtatutes affecting 
a decedent'r ability lo convey property un- 
der the will. 

111. 
While we have not previoualy addreeaed 

the issue of a aurviving rpoure's right lo 

.* ..+ 
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take i n  elective share in ,conflict with 
claiinr under a contract to convey by will, 
courts in other jurisdictionr have exrmined 
the issue under varying factual situations. 
See, c.Q., Ot~etts v. McNally, 113 Cal. 444,  
46 P. 710 (1896); In Ra Estate of Donner, 
964 So.2d 742 (Fla.Dist.Ct.App.1978); fn Re 
Eslrrle oJ Donncr, 864 So.2d 763 (Fla.Dist. 
Ct.App.1978), cerl. denied, 878 So.2d 457 
(Flu.), appeal dismissed sub nom, 444 U.S. 
968, 100 S.Ct. 442, 62 L.Ed.2d 871 (1979); 
Bedal u. Johttson, 37 Idaho 959, 218 P, 641 
(1923); Dillon ti. Cmy, 87 Kan. 129, 123 P. 
878 (1912); Iii'dcs v. ll*idea' Ex'r, 299 Ky. 
103, 184 S.W.2d 679 (1946); Rubenstein 19. 

Muciicr, 19 N.Y.2d 228, 226 N.E.2d 640, 
278 N.Y.S.2d 045 (1967); I n  Re Edatc of 
Dunham, a6 A.D.2d 467, 320 N,Y.S.Ld 961 
(1971); In Re knenbaum'r Estute, 268 
AD. 285, 16 N.Y.S.2d 507 (1939). reh 'g and 
appcal donied, 258 A.D. 1054, 17 N.Y.S.2d 
1021 (1940); Call v. Cali, 64 Hun. 600, 19 
N.Y.S. 332 (N.Y.Sup.Ct.1892); I n  Re Er- 
sk in 's  Eslntc, 206 Misc. 924, 129 N.Y.S.2d 
316 (N.Y Surr.Ct.1954); ftt Re Lewis' IW, 
4 Misc.2d 937, 123 N,Y.S.OI 859 (N.Y. 
Surr.Ct.1953); In Re Hoyl'r Estnfc, 174 
hlisc. 612, 21 N.Y.S.2d 107 (N.Y.Surr.Ct. 
1940); Patecky I: Fricnd, 220 Or. 612, 350 
P.2d 170 (1960); In Re Esfafs 01 Becnrk, 
429 Pa. 415, 241 A.2d 766 (1968); Eudde v. 
Picrcc, I85 Vt. 162, 376 A.2d 884 (1977); 
F'iclrb ti. Fields, 137 Wash. 692, 243 P. 869 
(1926); I n  Re Arland'r Edate, 191 Wash. 
297, 290 P. 167 (1924); In Re Ifcclcan'r 
Estate, 219 Wls. 222, 262 N.W, 707 (1936); 
see also B. Sparks, Contrack to Make 
I C N a  167-78 (1956); Lilly, IVN Conlracb: 
3. A conflict bctwecn contract bendiclarler and 

surviving spouse chiming an r l e c t i v ~  aharc 
also nta D d K  where the decedent executed a 
wi l l  coniorrning to ihc contract, but the wlll was 
subsequently revoked by Opcr4tlOn of law when 
the decedent marrlcd. Su, el.. In Re &rare of 
Slcwatl. 69 CdZd 296. 10 CaI.Rptr. 545, 444 
F.2d 337 (1968) (en bane 1; Simpson v. hdca.  
120 Ga. 105. 141 S.E.Zd 532 (I96Sk IWdes, IU. 
p a .  While In the present c a l ~  we do not facc 
the Issue of Lestcr'r wi l l  belng revoked by opera 
ation of law. courts have suacsted that such a 
rtvocstlon wi l l  have little pracr lu l  effect be- 
cause regardless of whether the wlll Is cffectlve 
or revoked, the court must rtlli deal with the 
contract's effect upon the tights of the survlvlng 
rpouse. Scc Widu, supra. 184 S.W.2d at 582 
(noting that I f  the decedent "had nindr a wlll In 

Contract RighCs in Coflflict Wfh Spousai 
Rights, 20 Tulsa L.J. 197 (1984). 
In a number of these cases one spouse, 

after entering into I divorce or aeparation 
ngreement which requires that spouse to 
leave part or all of the estate to the first 
8pouBe, remarries and then dies. See, c.p, 
Dottner, supra; ili'des, aupra; Tantn- 
baum, m p m ;  Dunhani, 8UprU;  EZrotein, 
rupra: Hoyt, supra; Lewis, supra; 
Budde, r u p m .  In other c a m ,  the dew, 
dent has contracted to make a wll l  leaving 
property to children or other relatives. 
See, e.g., Rubcnslein, rupra; Patecky, 811- 

pra; Arlpnd, supra. Still other cases 
have nrisen where the decedent had remar. 
ried after entering into an agreement to 
wil l  property in exchange for ierv icei ,  see, 
c.g., Oulens, rupra, or for forbearance 
from legal action, see, c.g., Ifctcaii, supra, 
or to facilitate an adoption, see, c.g., Bcdol, 
supra; fields.  supra In some cases, khe 
decedent has executed a will conforming to 
the contract, while in others he has breach- 
ed the contract by executing a nonconform- 
ing will or by dying intestate.' 

A. 
The mrjority of these casea arise from 

the decedent having breached a contract to 
devise property by executing a noneon. 
forming will or by dying intestate. In 
them caaei, the claimants under the con- 
tract generally proceed on a theory of ape 
cific performance.' While the righh of 
beneficiaries of a contract vest after the 
contract is made, nevertheless, where suit 
is brought for specific performance of the 

accordance with that contracl . . ordlnrrl ly It 
should be held to have been revoked by his 
rubsequent marriage 10 the appellant. [endl we 
would be II thc umc starting polnt. namely. the 
question of whether thc contract Is enforceable 
to the r r c l u s l o n  of the wldow'i statutory 
share"). 

4. 11 should be noted tha~  the court cannot p i n t  
the dalmants actual speclfic performance bc- 
cruse the promisor Is dead, and thus cannot be 
compelled to perform. Instead. the court treais 
those lndivlduels who hold the properly as trust. 
ec and compels them to convey It to the clalm. 
ants In s d s f a c t l o n  of the contract. Scr Lllly. 
supra, at 222. 
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eontract. "the after-acquired righta of third of 8 contract, the beneficiaries take as lega- -- 
parties are equitable considcrhiona to be 
regarded In adjudicating the questions." 
Ouuns, supra, 46 P. a t  719. In determin- 
ibg whether to award specific performnnce 
to contract beneficiaries, courts have con- 
sidered several different factors, including 
whether the surviving spouse had notice of 
the contract prior to the marriage, see, c.g., 
rgtecky,  supra, 860 P.2d at  176, the length 
of the rnnrriage and ttie natural affection 
abated between the decedent and the Bur- 
viving mpouse, see, c.Q., Arland, S I I ~ I ~ I ,  230 
P.2d a t  168, whether the surviving spouse 
would be deprived of the entire estate by 
enforcement of the contract, see, q., 
Ili'dcs, rttpra, 184 S.W.2d at 684, and the 
public policy concerning the marriage rela- 
tionship and the rights of iurviving spous- 
es, set, e.g., 117dcs, sicpro, 184 S.W.2d a t  
684; Budde, sicprn, 376 A.2d at 986-87. 
In a great many cases consideration of 
these factore has led the court to determine 
that the superior equities were with the 
surviving spouse, see, c.g., Owens, sirpra, 
45 P. a t  719; B c d d ,  stcpra, 218 P. at 649; 
Il'ides, supra, 184 S.W.2d at 604; Patecky, 
supra, 360 F.2d at 177; Fields, m p m ,  243 
P. a t  871-72; Arlnndb Estnte, strpra, 230 
P. at 169, while in other cases it has not, 
lee, c.g., Ilillon, airpa, 123 P. a t  880. 

B. 
I n  those cases where the decedent has 

executed 8 will conforming to the contract, 
the claimants cannot seek specific perform- 
ance, and courts, therefore, do not use e q  
uitable powers in resolving these cases.) 
Instead, courts have analyzed the conflict. 
ing claims by characterizing the competing 
claimants as either creditors or legatees 
and evaluating their claims under the appli- 
cable priority rules. In  a number of cages 
involving divorce settlements, the courts 
have found that where the decedent exe- 
cute8 a will, which conform8 to the terms 

S. As noted in I>liiy'r article on will coniractr. 
where the wlll conlormi to the contract, the 
Contract beneficiarlrs do not make I claim lor 
Spcciflc perlormancc In cquily but rattler raise 
m y  clalrni in probate ptoccrdlngs. "tlius. ms the 
author notes. "[IJn case of cort/orntlirtt wlll, 
equitable dlstrchn doer not come inlo play, 

tees under the wil l  and not a8 eontract 
creditors. See, e.g., Ponner, rupra, 364 
So.2d at 765; Dunham, supru, 920 N.Y.S. 
2d at 954; Taricnbairrn, swptn, 16 N.Y.S. 
2d a t  610; Lewis, mpru, 123 N.Y.S.2d at 
862-63; Hoyl, mpra ,  21 N.Y.S.2d a t  111. 
Consequently, because the applicable stat- 
utes give II higher priority to a surviving 
Bpoune'a elective share than to testarnenta- 
ry bequests, the courta upheld the surviv- 
ing apouse'r claim over the claimr of the 
contrnct beneficiariea. A8 the court ex- 
plained in In Re Ifoyt'r Estnte 

. . . [we] hold that the claimants are not 
creditors under paragraph seventh of the 
separation aEreement, but that the 
agreement merely created an enforceable 
obligation to meke a testamentary provi- 
sion for the benefit of the first wife of 
ttie teslator and his children after her 
death. The testatar performed that 
agreement. Ile undertook to do no 
more. The status of the claimants is 
therefore that uf legatees or benefi- 
cinries under the will. As such legatees 
or beneficiaries they take suhject to the 
operation of the statutes relating t4 tes- 
tamentary dispositions, including the 
right of the Rurviving widow to take her 
intestate share under Section 18 of the 
Decedent Estate Law.  Their rights are 
also subordinate to all true creditors of 
the estate. The widow of the testator is 
therefore entitled to a one4hird ehare of 
the net estate. The respective interests 
of the clairnants as legatees or benefi- 
eiarier must be satisfied out of the bal. 
atice. 21 N.Y.S.2d at 111. 
At least one court, however, has suggest- 

ed that analyzing the competing claims un- 
der the applicable priority statutes should 
be limited to cases involving divorce settle- 
ment agreements. In Rubenstein, ~ u p f u ,  
which involved an ordinary contract to de- 
vise property' rather than a separation 

and bcnrficiaries' full rccovery will depend rplc+ 
1)- upon the priorities accorded ta spousal rlght 
by the proiecilvc S~~IUICS." l.llly, sirprn. BI 226. 

6. In Rubcrrrrcin. supra. the decedent and his 
first wife ewcuird a joint ~ 1 1 1 .  whereby the 
survivor mprcd ia lcave the entire eriale to 
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I 

I 

agreement, the court distinguished those 
cases involving marital aepatation agree 
men& under which husbands covenanted 
to make a will, noting that different eq- 
uitable considerations control in the two 
situations. The court explained: 

Separation agreements are usually rt- 
tended by a present division of any joint- 
ly held property, and any provision for a 
future legacy is usually but an incident 
lo the over-ail rettlement to be made 
with respect la the huabend'a individual 
property and his obligation of nupport. 
In the case of the joint will, however, this 
instrument typically represents the sole 
attempt by the signatories to effect n 
distribution of their collective property in 
a fashion agreeable to both. Most im- 
portantly, in those separation agree 
ments there was no irrevocable otrli- 
gation concerning the collective property. 
The husband did not ... become 80le 
owner of jointly owned property by vir- 
tue of surviving the former wife. As the 
divorced husband'e property after the 
ngreement remains his own individual 
property, t4 which he holds beneficial as 
well as legal title, his widow'a right of 
election may be ssnerted against such 
assets. 225 N.E.2d a t  644, 278 N.Y.S.2d 
a t  860. 

I 
I 
I 
b 

i 
i 

Thus, the court suggests that in these 
cases whether the surviving 8pouse'i claim 
is given priority does not depend upon 
whether the contract beneficirriea are char- 
acterized as contract creditors or legatees. 
Instead the court reasoned that thie priorl- 
t y  ia  lased upon the decedent having held 
loth the legal and beneficial title to the 
property completely independent of the 
first spouse as a result of the property 
divisinn effectuated hy the reparation 
agreenient-a division which does not oc- 
cur when one rimuse ncquirei r ighb in the 
property puriuant ts a joint will. 

Courte have cited other rearonr for re- 
jecting the practice of categorizing contract 
beneficiaries na legatees where the dece 

rclrtlvcr. Llke this COUII in S i m p  /, the court 
lound thit I contract enisled between the dcce 
dent nnd his firs1 wile based u p n  the Joint will, 
rsthtr than from 8ny Independent Instrument. 
Str  Rubcnrrcin v. Ifurlkr. 47 Mlsc.2d 130. 263 

I 

lent has executed a conforming will. 
rhese courts acknowledge that technically 
.he contract beneficiary become8 m creditor 
31 the estate only after the decedent 
breaches the contract by dying intestate or 
executing 8 nonconforming will; 8nd that 
where the decedent execute8 a conforming 
will the contract beneficiarier take as lega- 
teer under the will. Nevertheleni, they 
note that this analysis lead8 to the anoma- 
IOUB result that the contract beneficiaries 
are in a better position where the decedent 
breacheu the contract than where the dece- 
dent fully and properly performs in accord- 
ance with it. See I@ Re Errlein'r Estate, 
supra, 129 N.Y.9.M a t  821 ("[ib would be 
anomalous if the rights of the promisees 
would be substantially greater in the case 
of intestacy than they would be had the 
testator left a will which carried out his 
promise"). 

C. 
Other courts have suggested that the 

resolution of the conflict between the aur- 
viving spouse'8 righb and the righb of 
contract beneficiarier may be based upon 
public policy underlying wills ~tatutes. 
Sotne courts have held that the right of 
eleciion is personal to the aurvivirig spouse 
and cannot be waived or otherwise defeat. 
ed by the acts of the deceased spouse. See 
Donner, supra, 864 So.2d at 761-62; see 
obo Rubenalein, supru, 226 N.E.%d at 646, 
278 N.Y.S.2d at 861 (Bergnn, J., dissenting) 
("[tlhe election is a 'personal right' in a 
surviving spouse against all wills whenever 
and however execukd"). Ar tht court ex- 
plained in Donnw, rupm 

... [dower) is a personal right which 
may be exercised only by the widow. 
[citation omitted] Upon venting at the 
death of the apoube, dower ir not rubject 
to, nffected by, or altered by the acts of 
the husband, including, but not litnited 
to, contracts which he may have entered 
into without the tvife'r actual knowledge 

A.D.2d 619, 271 N.Y.S.2d 725 (N,Y.App.Dlv.). 
a{l;l 19 N.Y.Zd, 221, 225 N.E.2I 540, 211 N.Y. 
S.Zd 845 (1967). 

N.Y S2d 349, 352-53 (N.Y.S~p.Q.1965), afl'd 26 

A-22 
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O r  consent .... we conclude that Lmna 
cannot be deprived of any p r t i o n  of her 
dower as a rcsiilt of the unilaterrl action 
of her husband in contracting nwey that 
right in a property settlement agree- 
ment. I t  cannot be contracted away 
without her consent.. . . That right may 
o ~ d y  be taken naay  or modified by her 
voluntary consent, hy her own action or 
by gtatute. 964 So.2d n t  761-52. 
Other courts have upheld the aurvlving 

mPouBe’s right to claim an elective share 
Over the claims of contract beneficiaries by 
relying upon the general principle that the 
right,to will property le not abaolute, but 
instead ir a privilege afforded the decedent 
by the State. Under these casei, the State 
mny impose limitations on that privilege, 
including the condition that nll bequests 
are subject to the surviving Bpouse’i right 
to claim an elective share. A8 the court 
noted in Erstein ‘a Estate, supra, the rtatu- 
Lory provision for a rurving npouee’a 
elective nhare limib the power of the dece- 
dent to dispose of property by will and 
“[n)o third.party agreement can bestow 
upon him authority which the State with- 
held from him.” 129 N.Y.S.2d at 323. 
Consequently, in executing a contract to 
make a will rather than a conttact to make 
an inter vivos conveyance, a creditor or 
contract beneficiary must realize that the 
right to compensation under the contract 
may be limited by the reRtrictions which 
the State may place upon the ability to 
devise property. As the court explained, 
“[a] creditor may make such agreement 
with hir debtor 88 he chooaei but whenever 
the settlement agreement touche8 upon a 
bequest or devise by either of them, both 
partier muet recognize that, just  an the 
power to make a will I8 eubject to condl- 
tiona and testrictionn, 80, too, Is a contract 
to make I will.” Id. See also Budde, 
W r a ,  976 A.2d at g86 (noting that a 
“[rlevlew of the historical development of 
the rightrr of homestead and dower present- 
Ig ret out in . . . [Vermont statutes], clearly 
reveals 8 consistent intent on behalf of the 
bgis la ture  to prererve those r ighb  in 
their entirety for the preservation of the 
runthing spouse.. , , [end] [tlheae rights 
are of iuch paramount Importance that 

they are  regarded as restraints upon the 
exercise of another fundamental right- 
that of k a h m e n b r y  disposition [and thus) 
[ill ia beyond dispute that any effort to will 
sway such rights must of necessity fail”). 

Other courts have relied upon the public 
policy surrounding the marriage relatian- 
ship as the basis for upholding the surviv. 
iiig npouse’n claim to an elective share over 
the claims of contract beneficiaries. These 
courts cite the general principle that “con. 
tracts in restraint of marriage are void as 
agninst public policy, while anything which 
tends to prevent rnerriage, or to disturb the 
marriage state, i8 viewed by the law with 
suspicion and disfavor.” Otusna, rupra,  46 
P. at 713. Stt abo Bedal, rupra, 218 P. nt 
648 (indicating that a contract to devise 
property to a third party could be charac- 
terized an a contract in restraint of mar- 
riage; and that “inasmuch an the contract 
for n t h  heirship would deprive any children 
subsequently born of ,their natural rights 
of inheritance, and would likewise deprive 
the parents of their right to dispose of 
property by gift or devise to eubrequently 
born or adopted children, or to a spouse of 
either on a subsequent marriage, such a 
type of contract offends againat the corn- 
mon instincts of naturnl loyalty, affection, 
and duty, and ir therefore contrary to the 
public good and welfare”). They charecter- 
ize contracta which require a decedent to 
devise hir entire estate to a third party ae 
being contracb which might restrain or 
discourage marriage. Therefore, to pre- 
vent having there contracb declared void 
as against public policy, eourb  have con- 
rtrued the contract to imply that when 
entering into the agreement the partie8 
contemplated that the testator might re- 
marry. For example, in Otmnr u. McNal- 
ly, rirpra,the decedent promised his niece 
that If she would accompany him to Califor- 
nia and live with and care for him, he 
would leave 8 will devising her all of the 
property which he might own at his death. 
The niece performed her obligations under 
the contract, living with and caring for the 
uncle until his marriage reveral years later. 
The uncle subsequently died intestnte, and 
the niece sued for rpecific performance of 

.I I - 7- 
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the contract. The court denied the niece'a 
claim for specific performance, noting that 
recovery was limited to a claim for quan- 
tum rneruit. In no ruling, the court also 
cited the significant ititeteet of the surviv- 
ing apouse In receiving a sliate of her hus- 
band'm eshte.  The court stated that 

. . . while this contract waa not void, as 
against public policy, at  the time it WBI 
entered into, it must be held that the 
patties to it contracted in view of the fact 
that a subsequent marriage by Iawrence 
McNally niight be consummated, and 
that the effect of thin marriage would be 
to compel a court of equity, in juatlce to 
the widow or children, to deny specific 
performance, Or, viewed in another 
way, it must have been within the con- 
templation of the pnrties that Lawrence 
McNally might marry; for the contract 
could not have been designed as 8 re- 
straint upon his marriage, or It would be 
void. If It waa within their eontempla- 
tion, m d  the contract embraced the tak- 
ing of the deceased's entire estate to the 
exclusion of any future wife or child, 
then we have no hesitation in Baying that 
the contract was void as against public 
pohy.  The only permissible conclusion, 
is, therefore, that the partier contracted 
in contemplation of that event. 45 P. at 

Set also Gall, tupro, 19 N.Y.S. a t  836 
(where the decedent had mrrried after en- 
tering into a contract to will his entire 
estate ta a nephew, the court found the 
"[t]he partier, whatever their original 
understanding could never have contern. 
plated a restriction upon the decedent'm 
right to marry or to provide for his children 
in case auch marriage wan fruitful. Nor 
could they have contemplated the taking, 
by the plnintiff, of the decedent's entire 
estate, to the exclusion of any such future 
wife or child.. . . (for] [ilf uuch an agree- 
ment had been made, it certainly would 
have been against public policy, and void. 
Whatever agreement was made was neces- 
sarily suhject to such possibilities, and was 
limited by implication accordingly"); Po- 
fecky, rupra, 860 P.2d at 177 (where the 

7. Scclion 3-201(b) provider In relevant prn that 
"lllf there i s  an election 10 take an lntei~rtc 

718. 

decedent had executed a joint will with hi, 
first wife leaving their property upon the 
death of the survivor lo their dnughter and 
the husband remamed and executed I gec. 

oad will which left a mubatantial portion of 
the estals to his second wife, the court 
found that "[mlarriage being a natural and 
deairable relationship in the eyes of the 
law, it may be raid that the possibility of 
remarriage of either Samuel or Emma [the 
decedent'r first wife] was within their con- 
templation when the contract wna made 
and became a part thereof. At least, it 
may not be assumed that they intended rn 
agreement in restraint of rnamage"); 
Spatkn, tupru, at 176-76 (noting that 
where a decedent han entered into a con- 
tract to will hia entire estate, it is reason- 
able to rubject the contract to "the implied 
contingency that the promisor might later 
marry and thereby rubject hi8 es tab  to I 
claim of dower in hi8 wife" or to construe 
the contract as beatowing a claim "for all 
or I fractional part of what remainr after 
the marital righta of any nurvlving B ~ O U S G  

have been provided for"). 

IV. 
[ t l  Thia cnse doer not present a claim 

for npecific performance because tester 
perfotmed his obligation under the contract 
and died leaving a will which conformed to 
the contract. Thua, we need not consider 
whether the ruperior equitier lie with the 
Perional Representativeu or with Lira Mae. 

Because Lester died leaving a will which 
conformed to the contract, we might con. 
sider drawing an analogy between the 
prelrent cme and the divorce eases, wherein 
courts found that where the decedent died 
leaving a conforming will, the contract ben- 
eficiariei were more properly characterized 
118 legatee8 rather than contract crediton. 
Under this approach, we would find the 
respondents to be legatee8 under Lester'# 
will whoas interest in the estate, like the 
Interest of any other legatee under any 
will, is iubject to the abatement procedure 
outlined in I 3-208 of the Eatoter a d  
Trusta Article.' Under thia procedure Lisa 

rharc, contribution 10 the payment of It hrll be 
P t O t B k d  rmong dl Icptecr." 

A-24 



glenn tlective shire WOUW have priority 
o,cr a e  reipondents' claims and their 
,bn of the estate would he abated. 
Ncrehelefi8, we acknowledge, 18 the 

did in Eralein'r Estate, aiipra, that 
melhod of resolving the h u e  of priori- 

Q kndr to the anomalous teault that the 
matne t  beneficiaries' rightr would be 
water where the contract is breached 
h n  where the testator performs in accord. 
hm wilh its terms. Consequently, we de- 
cline tn adopt this theory as the controlling 
br In this case. 

( t , 3 ]  Instead, we find the queetion of 
p&ritiea between a surviving epouse and 
hneficiarles under n contract to make a 
d l  rhould be resolved baaed upon the pub- 
~ 'policy which surrounds the marriage 
mlrlionship and which underlies the 
elective share statute. A s  we noted previ. 
oudy, "the right of u person to transfer 
property upon his death to others . . . is not 
a natural right but a privilege granted hy 
thi Stnte." Safc Dep. & Tr. Co., stcpra, 
181 Md. at  355,29 A.2d 906. Furthermore, 
'1t)hc right to make a will i8 a purely 
rhtutory right," which the State may limit 
by itntute. Johrrs t i .  Ilodges, 62 Md. 626, 
5S (1884). The hgislature on several oc- 
ruionr has limited thin right by enacting 
mtrictions such an those contained in 
$ b203, which grants a surviving spouee 

right to receive an elective share of a 
dmdent'r estate, regardless of the provi- 
@ M n l  contained in the decedent'r will. In  
nddition, 1 8-204 ruggeats that the right to 
m v h  the elective share is a personal 
dlw which cannot be waived by the uni- 
hh-1 8Cb of otlren, including the ictiona 
Of the deceased rpouee.' There rtatuter 

Principles of law suggest that there is 
a g h n g  public policy In favor of protecting 

rumiving 8p0ut3e1l riglit to receive an 
tm~e ahare. This Court on other occs- 
rbna has recognized the atrong public poli. 
q interest in protecting the surviving 
'm8e'r elective share from the unilateral 
man Of 8 deceased spouse. For example. in 

void. See, to. ,  Mwshaw u. h a h a w ,  183 
Md. 611, 89 A.2d 466 (1944). Sea also 
Sykee, Inter Vitioa Tranafera in Violnlion 
of the Righls 01 Surviving S~OIIICJ, 10 
Md.L.Rev. 1 (1949). We have indicated 
that this doctrine also applies to transfers 
made prior to the marriage. Collitta u. 
Collina, 98 Md. 478, 484, 67 A. 697 (1904). 

I 4 1  In addition to the public policy un- 
derlying these ~tatutes ,  the public policy 
surrounding the marriage relationship also 
suggests that the surviving rpouie's claim 
to an elective ahare should be afforded 
priority ovet the claim4 of beneficiaries of 
a contract to make a will. Like the majori- 
ty of other courta, we have recognized the 
well settled principle that contracta which 
discourage or restrain the right to marry 
are void as rgainst public policy. Bortick 
v. Blades, 60 Md. 231, 232-88 (1883). In 
executing a will, 6 testator is presumed to 
know that 4 spouse might renounce the 
will, thus extinguishing or reducing lega- 
ciee contained in the will, and if the terta- 
tor doer not provide for this contingency 
then the beneficiarier under the will might 
lose the property left them. Webaler F. 
Scott, 182 Md. 118, 121, 82 A.2d 476 (1949); 
l ee  also Mercantile Trud Co. v. Schlosn, 

we find that the respondenta' rights under 
the contract were limited by the possibility 
that the survivor might remurry and that 
the iubrequent ipouae might elect against 
the will. Consequently, we conclude that 
their cloimr under the contract are nubor- 
dinate to Liar Mae's iuperior right to re- 
ceive her elective rhnre. 

166 Md. 18,27-28,166 A. 699 (1933). Thus, 

V. 
I S .  61 Finally, we addresr the issue of 

whether IJna Mae is entitled to n $2000 
family allowance under 1 8-201. The r e  
epondents argue that she ir not so entitled 
because the contractual obllgation owed to 
them exhaurted Lerter'n entire estate and 
thun there was no eatate from which the 
family allowance could be paid. The circuit * number of cases ihis Court ha8 de&d 

in fraud of marital rights to be 

k i ! l U l l y .  fi 3-204 provider that "(tlhr righi 
*hen of the rurvIvin8 rpousc i s  personal to 

court adopted the rerpondentr' interprets- 
tion of the law when it found that under 

hlm. 11 I s  not trrnrfcrrblc and unnol be cxcr- 
clstd rubsequent to his death." 
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f 3--201 there must be an estate from 
which the allowance can be paid and that in 
the present case because "there was no 
remaining estate afler the 1974 contractual 
transfer.. . . [tlhe plaintiffs requeet for a 
fainily nllowancd' must be denied. A care- 
ful reading of the rtatuten, as  well aa the 
case law, pertaining lo the widow'n allow- 
ance indicates that the respondents' argu- 
ment is without merit and that lhe circuit 
court was incorrect In upholding thia con- 
tention. Unlike $ 8-203, # 3-201 does not 
indicate that the family allowance is d e  
rived from the net estate. Inekad, 
0 8-106, which directs the order of pay- 
ment of debts and claims when an eatate 
lacks sufficient aaaets to pay all clnirnn, 
siiggesh thet the family allowance is to 
receive priority over the claims of creditors 
and legatees.' Section &lo5 indicates that 
fees to the register, administration cx- 
penses, funeral expensea, compensation for 
the personal representative, payment for 
legal services, and payment of commiedonu 
for real eatate broken enjoy priority over 
the family allowance, but that the family 
allowance takes precedence over taxel, 
medical expensea. rent owed by the dece- 
dent, wages for services performed for the 
decedent, old age sssistance claims, and 
"all other claims." In addition, Maryland 
Code (1988) 7-203(b) of the Tax-General 
Article (formerly 1 3-201(b) of the Estate8 
and Truete Article] exempts lha family al- 
lowance from the Maryland inheritance 
Tax. We find that 1 8-201 and 1 8-106 
indicate that a claim for 8 family allowance 
is to be rccorded priority over the claims of 
both ordinary contract creditors and leg& 
teen under a will.i@ See, q., Part u. Min- 
(on, 229 Ga. 766, 194 S.E.2d 466, 467 (1972) 
(holding that I statute, providing for a 
year'r eupport for the rurviving ipouue, 
indicated that the support obligation "ir 
among the necessary expenses of adminis. 
tration and is to be preferred before all 
other debts except those provided by rtat- 
ute" nnd thus where the husband had en- 

9. Contrmry to the clrcult court'fi flndlng that "tlie 
order of payment outlined In 8-105 . . . Is no1 
@ermine  to tliis case,* we find llial fi 8-105 Is bn 
Important Indication of h e  LegIdalure's intent 
with rrspeci to t l i t  prlorhy which I s  to be ac. 
corded a claim lor I famllp dlowvrncc. 

I tered into 4 contract to will property to hin 
first wife's relatives, his aecond wife'r 
claim for support was rupetior trr legacies 
given in his wil l  in fulfillment of the con- 
tract); dfualtcr of Estate of Harper, 138 
III.App.3d 671, 93 I1I.Dec. 194, 195, 486 
N.E.2d 296, 296 (1986) (finding that where 
teatator hid  executed a joint will ta convey 
all of the aurvivor'a property Lo certain 
relalives of the teatator and hir first wile, 
the lestator'r iecond wife'a claim to a sup 
port award, ar provided for by ntatute, 
took priority over the clalmr of the benefi- 
ciarier under the joint will); Kinns II. 
Kinnu, 27 WqshApp. 168, 617 P.2d 442, 
446 (1980) (finding that where the testabr 
had entered into a property settlement with 
his firat wife in which he obligated hh  
eatate to pay his first wife $200 per month, 
the testator'e second wife's claim for a 
family allowance took precedence over all 
other claims, including those of the first 
wife, because *'[t]O hold otherwise would 
conflict with the legislature's intent to ex- 
empt such awards from all claims for the 
payment of any debt of the deceased, with 
specific exception# not claimed here"); see 
also Lilly, rup+i~, 217-18. 

The respondents' claim upon the eatate 
of Leiter Shimp must be characterized an 
being either that of a general creditor or of 
I legatee under the will. Under 1 8-106, 
the family allowance receives priority over 
the clalmm of both contract creditorr and 
legatees. Therefore, while the reapon- 
dents' claim is more properly chancterized 
a8 being that of a legatee, rather than that 
of a creditor, regardless of which charre 
terization is uaed, l ien Mae'r claim for a 
family allowance taker precedence over the 
respondents' claim. Therefore, Lisa Mae i8 
entitled to receive the family allowance prw 
vided for in f 3-201. 

171 In addition, the will executed by 
Lester and Clara Shimp suggests that the 
testator8 intended that those claims npecifi. 

10. By ordlnary contract crcdltorr we mean 
those who are not specifically described In 
9 8 - ~ o ~ ( B ) ( ~ } - ( ~ ~ ) .  
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tally described in 8-106(a) be paid prior 
to the distributions to the respondents, as 
provided for in Item I.B. (1)-(4) of the will. 
specifically, the will directs that the be- 
quests contained in Items LA. and 1.B. be 
mnde "(a]fkr the prryment of all just debk 
and funeral expenses ..," In Ifanller of 
Estate o/ Harper, the court, construing 
sinrilar language," fnund that "[t)lre agree. 
ment between the tesbtora clerrly provid- 
ed for the clnime agaiiist the estate to be 
paid.. . . (and that] [tlhe directive to pay 
111 claims was a direction to pay a surviv- 
ing spouse's award." 93 Ill.Dec. at 195, 
486 N.E.2d at 296. Accordingly, we find 
that Imte r  and Clara Shirnp's direction 
that all juRt debts be paid prior lo the 
bequests included any claim for a family 
allowance and thus that under the will it- 
$elf, I.iea Mae'a claim for a family allow. 
ance takes precedence over the bequests 
made to the respondents. 

In so ruling, we reject the respondents' 
argument that, as a result of tes ter  having 
contracted to will his entire estate, no es. 
tate existed upon his death, from which 
Lisa Meek claim for a family allowance 
could be paid. This argument, carried to 
ita logical extreme and applied to the other 
claims listed in 0 8-105, would allow a tes- 
Lator, merely by entering into a contract to 
will his entire estate, to avoid all hia debts 
including the cost of administration, fu-  
neral expenses, and taxea. This anomaly 
wau precisely the sort of nituation which 
I &I06 WBB designed to avoid, and we, 
therefore, find that the respondents' nrgu- 

ment is completely without merit. See 
Ili'dcs, mpm, 184 S.W.2d a t  582 (rejecting 
the claim of a beneficiary, under a contract 
to will the entire estate, that there was no 
estate from which a widow's elective share 
could be paid, noting that "[n]o claim 
would, of course, be made that the dece- 
dent' debb and cost of administration 
should not be first deducted nor that any 
lien existing upon the property should not 
be recognized"); I n  Re Kidd'n Estate, 188 
N.Y. 274, 80 N.E. 924,924-26 (1907) (reject- 
ing a contract beneficiary's claim that 
where the testator had entered into a con- 
tract to will his entire estate to her there 
waa no estate from which the estate tax 
obligation could be paid). 

W e  thus conclude that Lisa Mae Shimp is 
entitled to receive nn elective share under 
0 3-203 and a family allowance under 
0 3-201. 

JUDGMENT VACATED; CASE RE- 
MANDED TO THE CIRCUIT COURT 
FOR WASHINGTON COUNTY FOR EN- 
TRY OF A DECLARATORY JUDGMENT 
CONSISTENT WITH THIS OPINION. 
COSTS TO BE PAID BY THE APPEL 
LEES, 

I I .  In Hmprr, tlic ICSlltOrS' olnt will provided just debts rnd funeral expenses should be paid." 
that prior 10 the pnyrncnt of b cqucsts "all of our 
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DANAHY, Judge. 

In this case on the one hand there is a surv iv ing  

spouse who has been declared to be a pretermitted spouse entitled 

to an i n t e s t a t e  share i n  her husband's e s t a t e .  On the other 
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hand there are 

the residuary 

the decedent's f i v e  children and stepson who ate 

egatees named in the decedent's mutual will made 

in agreement w i t h  the decedent's f i r s t  wife, Joann, whose death 

ended that first m a r r i a g e .  The decedent's second wife and 

surviving s p o u s e ,  Rachel, i s  the appellant and the residuary 

legatees under the mutual will are the appellees. 

If the appellees receive the residuary e s t a t e ,  Rachel 

will receive nothing except family allowance and any exempt 

property that may pass to her free from claims of c r e d i t o r s .  The 

trial court entered an order granting summary judgment in favor  

of the appellees. we reverse. 

On November 15, 1985, the decedent, Edgar Putnam, and 

his wife, Joann Putnam, executed mutual wills which each con- 

tained the following provision: 

I acknowledge that this is a mutual will 
made at the same time as my [spouse's] Will 
and each of u s  have executed this Will w i t h  
the understanding and agreement that the 
s u r v i v o r  w i l l  not change the manner in which 
the residuary e s t a t e  i s  t o  be d i s t r i b u t e d  
a n d  t h a t  n e i t h e r  of u s  as  s u r v i v o r s  w i l l  do 
anything to defeat t h e  distribution schedule 
set  forth herein, such as disposing of a s s e t s  
p r i o r  to death by way of trust bank accounts, 
t r u s t  agreements, o r  i n  any other manner. 

Each wi 1 devised that spouse's entire e s t a t e  to the survivor. 

Each w i l l  provided t h a t  the s u r v i v o r  devised h i s  o r  her estate 

to the appellees. 

After Joann Putnam's d e a t h ,  Edqar Putnam married 

Xache l .  The mutual w i l l  he had e x e c u t e d  with tiis former wife, 

Joann,  was admitted to probate upon h i s  d e a t h .  The appellees 

t h e n  filed claims aqaitist Edgar's e s t a t e  based on Edgar's alleged 

- 2 -  
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breach of t h e  mutua l  will. After o b j e c t i o n s  t o  the  claims were 

f i l e d .  t h e  appellees f i l e d  independent a c t i o n s  b a s e d  on b r e a c h  of 

cont rac t .  These independent actions were consolidated and t r a n s -  

ferred back t o  the probate  proceedings. 

c o u r t  e n t e r e d  a n  order d e c l a r i n g  Rachel  to be the pretermitted 

spouse of Edgar Putnam. 

Thereafter the trial 

On A p r i l  3 0 ,  1 9 9 3 ,  the t r i a l  c o u r t  entered the summary 

judgment  from which Rachel  a p p e a l s .  I n  t h a t  summary judgment the 

trial c o u r t  found t h a t  Edgar Putnam b r e a c h e d  h i s  mutua l  will when 

he married Rachel w i t h o u t  taking a p p r o p r i a t e  steps t o  protect 

the i n t e r e s t s  of the appel lees .  The trial court conc luded  t h a t  

the a p p e l l e e s  have  v a l i d  c l a i m s  against Edgar's estate based 

on Edgar's b r e a c h  of the mutual  wills. The t r i a l  c o u r t ' s  most 

significant h o l d i n g  was t h a t  t h e  claims of the  appellees w e r e  

class 7 obligations under section 733 .707 ,  F l o r i d a  S t a t u t e s  

(1991)', and t h a t  R a c h e l ' s  in tes ta te  s h a r e  as a p r e t e r m i t t e d  

spouse i s  subjec t  t o  those class 7 obligations. The trial court 

t hen  concluded t h a t  by v i r t u e  o f  t h e  n a t u r e  of the claims of t h e  

appellees t h e y  are e n t i t l e d  to  Edgar's e n t i r e  es ta te  less any 

exempt property, family allowance or homestead i n t e r e s t s  t h a t  

may pass t o  Rachel  f ree  from claims of c r e d i t o r s .  

N o  p a r t y  h a s  c i t e d  t o  u s ,  nor  have we f o u n d ,  any  

F l o r i d a  case addressing the  s i t u a t i o n  presented here.  

t h e r e  a re  two decisions of  t h e  third d i s t r i c t  court of appeal 

which bear on the  i s s u e  of  a surviving spousels position as  

However, 

' Under t h e  current 
7 3 3 . 7 0 1 ,  F l a .  S t a c .  (1993 

statute the class is numbered Class 8. 5 

- 3 -  
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opposed to the rights of persons under an antenuptial  cont rac t  

of the decedent.  The first of these cases i s  In re Estate of 

Donner, 3 6 4  So. 2d 742 (Fla. 3d DCA 1978), cert. denied, 373 So. 

2d 457 (F la .  1979). In Donner, S a m  Donner and his second wife, 

Ruth, entered into an agreement in connection with the d i s s o l u -  

tion of t h e i r  marriage in 1972. 

would leave Ruth a $ 1 , 0 0 0 , 0 0 0  bequest i n  h i s  w i l l  and o b l i g a t e d  

That agreement provided that: Sam 

him to enter  i n t o  an antenuptial agreement with any future woman 

he might marry in which h i s  future wife would waive her dower to 

the extent i t  might interfere with Ruth's bequest. 

Sam Donner married Larna on December 22, 1972. H e  

executed a codicil to his will thereafter which made h i s  wife, 

Lama, his sole residuary beneficiary. After Sam's death, L a m a  

chose n o t  to take under the w i l l  and f i l e d  h e r  election t o  take 

dower. The t r i a l  cour t  ruled t h a t  Ruth was entitled to her 

$ 1 , 0 0 0 , 0 0 0  bequest out  of the proceeds of the e s t a t e  and, should 

Lama ' s  election to take dower d l in in i sh  the assets of the e s t a t e  

to the e x t e n t  that Ruth would no: receive the full amount of 

- her beques t ,  t hen  the t r i a l  cow: imposed an equitable lien on 

Lama's dower claim to the extent o f  any deficiency. 

The th ird  d i s t r i c t  court of appeal reversed. The 

court held that upon vesting at t:?e death of the spouse,  dower 

i s  not  subject t o ,  affected by, zr altered by t h e  a c t s  of the 

husband, inc ludinu ,  but not limirsd to, contracts  which h e  may 

have entered i n t o  without the wif2's ac tua l  knowledge or consent .  

The court concluded that Lama ceuld n o t  be deprived of any 

portion of her dower as a result 3tr the unilateral action of her 
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husband in contracting away that  r i g h t  in a property settlement 

agreement with another. 

In 1989, without citing Donner, the third district 

court of appeal appeared to reach a contrary result in t he  case 

of Johnson v .  Girtman, 542 So. 2d 1033 (Fla. 3d DCA 1989). In 

that case the dispute  concerned a valuable property interest of a 

deceased wife and whether her surviving husband's elective share 

could be applied to that property. The deceased wife's siblings 

and t h e i r  children claimed that the property was subject  to an 

agreement among them and the decedent's parents, J.D. and Kate 

Girtman, who originally conveyed the property in 1946  to their 

s i x  children pursuant to an agreement in which their children 

promised to devise their respective shares of the property 

to their children and, if they had none, t o  their siblings. 

Katherine Girtman had no t  yet married Lee Johnson when she 

signed this agreement. In 1957, after Katherine and Lee married, 

the grantees and their spouses wrote a l e t t er  t o  J . D .  Girtman 

acknowledginq t h e  agreement. Lee Johnson signed that l e t t e r .  

In 1 9 8 3  Katherine d i e d  childless, leaving Lee Johnson 

as her surviving spouse. Her will namea her husband as sole bene-  

ficiary of h e r  e s t a t e .  In suppor t  of his contention t h a t  he  was 

entitled to the  Girtman rea l  estate interest devised t o  him by 

his wife, Lee Johnson argued that t he  o r i g i n a l  agreement among 

the Girtmans and the 1957 letter constituted an impermissible 

a t t e m p t  t o  circumvent the spouse's elective share. T h e  third 

d i s t r i c t  concluded t h a t  Lee Johnson's contention f a i l e d  because 

the elective share s t a t u t e  requires that a l l  claims aqainst the 

- 3 -  
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e s t a t e  be deducted prior to calculating an elective share. The 

court found that the  Girtman family agreement gave r i se  to a valid 

claim which must be satisfied p r i o r  to determining Lee Johnson's 

e l e c t i v e  share. Thus the contractual claim eEfectively eliminated 

from Katherine's estate any interest  in t h e  Girtman parcel and Lee 

Johnson was not entitled to an elective share i n  t h a t  property. 

The appellees rely on the Johnson case i n  s u p p o r t  of the 

trial court's decision in their favor .  While we believe there 

are significant differences between the facts  in Johnson and the 

facts in the instant case, w e  have to agree with the appellees 

t h a t  the  analysis of the court in Johnson and i t s  conclusion do 

indeed support the appellees' position. Nevertheless, we choose 

not to follow the Johnson analysis in this case. 

On the  same day that the third d i s t r i c t  court  of appeal 

issued i t s  opinion in Johnson, the highest court of Maryland 

issued i t s  opinion in Shimp v. Huff, 315 Md. 6 2 4 ,  556 A . 2 d  252  

(1989). The facts in that case are identical to the facts in t h e  

case before u s .  .L-s the Maryland c o u r t  stated, the issue i n  t h a t  

case was tinether Lester Shimp's second wife, upon h i s  death, was 

entitled t o  receive an elective share in Lester's e s t a t e  when 

Lester had previously contracted, by virtue of a joint will with 

his first x i € @ ,  t o  will his entire estate t o  others. I n  a prior 

proceeaina, t h e  c o u r t  had Eound that Lester and his first w i f e  

executed their jo in t  will pursuant t o  and in accordance w i t h  a 

valid and b i n d i n g  contract. Thereafter, Lester d i d  not: execute 

another will or otherwise d i s t u r b  t h e  testamentary plan s e t  forth 

i n  the j o i n t  will. 

I 
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Lester's f i r s t  wife, Clara, died in 1975. On April 4 ,  

1985, Lester married Lisa Mae; they remained married until h i s  

death on January 11, 1987.  Lester was not survived by any  

c h i l d r e n .  Following Lester's death, the joint will of Clara and 

Lester was admitted to probate. Lisa Mae filed an election f o r  

a statutory share of Lester's estate. Thereafter she filed suit 

for  a declaratory judgment requesting that the c o u r t  enter an 

order t h a t  she w a s  entitled to an elective share of Lester's 

e s t a t e .  She was opposed i n  t ha t  proceeding by t h e  personal 

representatives of Lester ' s  e s t a t e .  The trial c o u r t  found t h a t  

because Lester, before h i s  marriage to Lisa Mae, had entered 

into a binding con t rac t  to devise a l l  of his estate t o  others, 

he was not seized of an e s t a t e  of inheritance at the time of h i s  

second marriage, b u t  rather was merely a trustee of t h a t  estate. 

Because a widow is entitled to no part of her husband's esta te  

except that of which he dies seized or  possessed, the  t r i a l  

court concluded t h a t  since Lester w a s  merely a trustee  f o r  the 

property, khhere was no e s t a t e  tram which  Lisa Mae could take an 

e l e c t i v e  share. 

The Maryland c o u r t  reversed the t r i a l  court's detex- 

mination. 

issue of a surviving spouse's r i u h t  to take an  elective share in 

conflict x i t h  claims under  a con:ract t o  convey by will, c o u r t s  

i n  other j u r i s d i c t i o n s  have examined the issue under varv ing  

factual s i t u a t i o n s .  t2monu the many cases t h e n  cited, the court 

cited In re Estate o €  Donner. 

rationales and various conclusicns are reflected i n  the  cases 

It said that : .Jhile i t  had n o t  previously addressed t he  

The court p o i n t e d  out that various 
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from other jurisdictions. I t  recognized that if legatees under 

a prior mutual will were g i v e n  the status of claimants auainst 

the e s t a t e ,  their claims would p r e v a i l  over the surviving 

spouse's elective share. But the  court rejected that analysis. 

It found the question of priorities between a surviving spouse 

and beneficiaries under a contract t o  make a will should be 

resolved based on the  public policy which surrounds the marriage 

relationship and which underlies the elective share s t a t u t e .  

After reviewing Maryland decisions and Maryland statutory law, 

the court said that those sta tu tes  and principles of law suggest 

that there i s  a strong p u b l i c  policy in favor of protecting the 

surviving spouse's right to receive an  elective s h a r e .  The 

court concluded that t he  beneficiaries' r iqhts  under the con t rac t  

between Lester and Clara were limited by the possibility that the 

survivor might remarry and t h a t  the  subsequent spouse might elect 

against the will. Consequently, the court concluded that their 

claims under the contract were subordinate t o  Lisa Mae's superior 

right t o  receive her elective share.  

We reach the same conclusion i n  this case, based on 

the same reasonina. we believe that t h e  statutes of Florida 

p e r t a i n i n g  to a surviving spouse's elective share  or pretormitted 

share and cases discussina those rights and their predecessor, 

dower, suggest a strong p u b l i c  p o l i c y  i n  favor of protecting 

a surviving spouse's right t o  receive a n  elective share or a 

pretermitted sha re .  See In re Suarez's Esta te ,  145 F l a .  1 5 3 .  

198 So. 829 (1940); Donner. We believe this stronq public 

policy requires t h a t  the survivinq spouse's elective share o r  
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pretermitted share be  given p r i o r i t y  over rights  arising under 

an antenuptial contract o €  the deceased spouse. 

For t h e  foregoing reasons ,  w e  reverse with directions 

t h a t  summary judgment be entered in favor of the appel lan t  

reflecting h e r  entitlement to an in te s ta te  share as pretermitted 

spouse. We recognize t h a t  our  holding here conflicts with t h e  

rule applied i n  Johnson v. Girtman. 

Reversed and remanded w i t h  directions. 

RYDER, A.C.J., and ALTENBERND, J., Concur. 
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