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IN THE SUPREME COURT OF FLORIDA 

MARVIN EDWIN JOHNSON, 

Petitioner, 

V. 

HARRY K. SINGLETARY, Secretary, 
Florida Department of Corrections, 

Case No. 

Respondent. 
/ 

PETITION FOR WRIT OF HABEAS CORPUS AND 
EXTRAORDINMY RELIEF AND CONSOLIDATED 

MOTION FOR STAY OF EXECUTION 

Petitioner, MARVIN EDWIN JOHNSON, respectfully petitions this 

Court for a writ of habeas corpus and extraordinary relief. 

Petitioner also consolidates in this submission a request for stay 

of execution. 

I. INTRODUCTION 

There is no difference between Marvin Johnson's case and Richmond 

v. Lewis, 121 L.Ed.2d 411 (1992). The reasons why Willie Richmond's 

execution was precluded are the very same reasons why Marvin Johnson's 

execution should not be allowed. This Court did not have the benefit 

of Richmondwhen it previously reviewedMr. Johnson's case. Richmond 

now controls and establishes that, in the eyes of the eighth 

amendment, Marvin Johnson has never been llsentenced.Il 

If, as Richmond holds, Marvin Johnson has never been llsentencedll 

under the eighth amendment, the normal procedural questions associated 
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with capital cases have no relevance here - -  a person who has not 

been afforded llcapital sentencing" cannot be executed. 

A. Richmond v. Lewis  Invalidates This Death Sentence 

In Richmond, as here, the trial court relied on invalid 

aggravation. Richmond, 121 L.Ed.2d at 420-21. The Supreme Court 

explained that that fact invalidated the death sentence unless a 

majority of the state appellate court conducted constitutional 

appellate reweighing or harmless error analysis: 

Where the death sentence has been infected by 
[an] . . . invalid aggravating factor, the state 
appellate court or some other state sentencer 
must actuallvDerforma new sentencinq calculus, 
if the sentence is to stand. 

Richmond, 123. L.Ed.2d at 422 (emphasis added). As in Richmond, there 

is no majority opinion that Ilactually perform[sl a new sentencing 

calculusll in Johnson. 

Richmond v. Lewis instructs that: (a) because the original 

override death sentence was infirm, it was invalid and does not  count 

as a "sentencingll under the eighth amendment and (b) because a 

majority of the Florida Supreme Court did not Itcurell the invalid death 

sentence the appel 1 ate proceeding does not count as a 

Ilresentencingll or llreevaluationll of the sentence mandated by the 

eighth amendment. 

Richmond is an intervening decision which squarely controls this 

case. Its plain language allows for no question that it applies to 

those few individuals who, like Marvin Johnson or Willie Richmond, 

find themselves facing execution in the absence of what is understood 

as "capital sentencing" by the eighth amendment. 

2 
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At the time that the trial judge imposed the death sentence on 

Mr. Johnson, trial courts had received little guidance from this Court 

concerning the proper application of aggravating factors - -  in 

particular the "especiallyheinous, atrocious and cruel" aggravating 

factor - -  or concerning the proper treatment of nonstatutory 

mitigation. By the same token, this Court had received little 

guidance fromthe United States Supreme Court concerning its crucial 

role in providing appellate review of death sentences, in particular 

those infected by the consideration of invalid aggravating factors. 

As a result, the trial judge's sentencing decision was infected by 

consideration of invalidaggravation, and this Court's reviewofthat 

decision failed to cure the infection. 

The trial judge sentenced Mr. Johnson to death on the basis of 

five aggravating factors, two of which - -  great risk of death to many 

and especially heinous, atrocious and cruel - -  were invalid. The 

trial judge found no statutory mitigating circumstances, but made 

no finding that there was no nonstatutory mitigating evidence - -  a 

substantial case for life based on such evidence was heard at trial. 

This Court's decision on appeal in Johnson was divided in exactly 

the same way as the state appellate opinion in Richmond. On direct 

appeal, only three ( 3 )  Justices of this Court comprised the lead 

opinion for affirmance of the death penalty. As in Richmond, the 

lead opinion for affirmance in Johnson was less than a majority, and, 

as in Richmond, the lead opinion 

aggravator. Three Justices (Justices 

dissented, holding that the override 

relied on the Ilheinousnessll 

Overton, McDonaldandSundberg) 

death sentence in this case was 

3 
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improper andthat Mr. Johnsonshould receive life. The crucial fourth 

vote for death was cast by Justice England. Justice England found 

that in this case - -  where the victim was killed by a single gunshot 

wound to the chest, dying instantaneously, after an exchange of 

gunfire initiated by the victim - -  the especially heinous, atrocious 

and cruel aggravating factor was not valid and should not have been 

weighed by the trial judge. Just as in Richmond, the concurring 

opinion was crucial - -  unless Justice England performed a ''new 

sentencing the death sentence was invalid. Neither he 

nor the three-Justice lead opinion, however, performed a Itnew 

sentencing without the invalid Ilheinousnessll aggravator, 

as the eighth amendment requires. Richmond, 121 L.Ed.2d at 422. 

[A] t least a majority of the [state] Supreme Court . . . needed 

to perform a proper reweighing and vote to affirm petitioner's death 

sentence if that Court was to cure the sentence" of the llinitialll 

"error.Il Richmond, 121 L.Ed.2d at 423. Just as in Richmond, this 

never happened in Mr. Johnson's case - -  Ileven assuming that the 

[three] justiceswho jo inedthepr inc ipa lopin ionproper lyreweighed ,  

their votes did not suffice to validate the death sentence." - Id. 

at 423 (emphasis added). Less than a majority affirmed the 

aggravator, but no majority performed a "new sentencing calculus. 

Justice England performed absolutely no Ilreweighingll and 

absolutely no Ilharmless errorii analysis of what the trial court would 

have done absent the aggravator after holding that the "heinous, 

atrocious, cruelv1 aggravator was invalid. See Johnson v. State, 393 

So. 2d 1069, 1074 ( F l a .  1980) (England, J., concurring). He said only 

4 
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that his holding was "irrelevant to the outcome of the case." Id. 

As the United States Supreme Court explained in Richmond, this type 

of statement is not harmless error analysis or appellate reweighing 

- -  if anything, it is merely the use of the remaining aggravation 

as a "justification for the death penalty," i.e., the application 

of a prohibited automatic affirmance rule. Richmond, 121 L.Ed.2d 

at 422. As in Richmond, [t] he passage plainly evinces the sort of 

automatic affirmance rule proscribed in a 'weighing' state - - a rule 

authorizing . affirmance of a death sentence so long as there 

remain [other] aggravating circumstance [s ]  . Id. at 422 (citation 

omitted). 

At best, Justice England's concurrence thus affirmed because 

there were "other aggravators.Il Cf. Richmond, 121 L.Ed.2d at 419 

(where the concurrence voted to affirm after finding the "especially 

heinousll aggravator invalid and stated, in words Darallelins those 

Jt its 

findins that this crime was heinous and depraved and I concur in the 

result.Il); see also id. at 418-419 (noting that in Richmond, like 

Johnson, "the concurrence agreed that a death sentence was appropriate 

for petitioner, even absent the [aggravating] factor") ; id. at 422 
(noting that the concurrence upheld the sentence after holding the 

Ilespecially heinousll aggravator invalid because of llotherll aggravation 

arising from the fact that the petitioner had been convicted of 

Such an approach is invalid 

under the eighth amendment: [Iln a 'weighing' state, where the 

aggravating and mitigating factors are balanced against each other, 

prior homicide and kidnapping). 

5 
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it is constitutional error" for the sentencer to give weight to an 

invalid aggravator, "even if other, valid assravatins factors obtain. 

Richmond, 121 L.Ed.2d at 420 (emphasis supplied). After all, 

[Wlhen the sentencing body is told to weigh an 
invalid factor in its decision, a reviewing 
court may not assume it would have made no 
difference if the thumb had been removed from 
death's side of the scale. 

Id. at 421 (citation omitted). Such an assumption is all that the 

Johnson concurrence discloses. 

At worst, Justice England gave no thought to the problem 

whatsoever. Under either reading, the affirmance here is infirm. 

Neither the trial judge, nor the lead opinion, nor Justice England's 

concurrence "actually performed [the] new sentencing calculusv1 

required "if the sentence is to stand." Id. at 422. 

In fact, in Richmond, the concurring opinion said much more than 

Justice England about why death was appropriate despite the trial 

court's consideration of the invalid aggravator: 

The criminal record of this defendant . . . clearly places him above the norm of first 
degree murderers. He has been convicted of 
another first degree murder and a kidnapping, 
each arising in separate incidents. This 
history of serious violent crime justifies the 
imposition of the death penalty. 

Richmond, 121 L.Ed.2d at 422. The United States Supreme Court 

explained that even this language (language going well beyond what 

Justice England wrote) was not enough. Id. at 422. Justice England 

did even less. 

Because neither the Johnson lead opinion nor the necessary 

concurrence constitutionally evaluated the effect of the infirmity 
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in the trial judge's death sentence, the infirmity was not tlcuredft 

on appeal. As the United States Supreme Court held in precisely this 

situation: the three votes in the lead opinion "did not suffice to 

validate the death sentence. One more proDer vote was needed, but 

there was none. . . . [TI he concurring [opinion which1 also voted 
to affirm petitioner's sentence did not perform the curative 

reweishinq, while the dissenter [s] voted to reverse. Richmond, 121 

L.Ed.2d at 423. 

"Therefore, the Richmond court held in language that controls 

Marvin Johnson's case, Ilpetitioner's sentence is invalid, whether 

or not the Drincisal osinion sroserlv relied upon the 'emeciallv 

heinous, cruel or desraved' factor. Id. at 423. Marvin Johnson's 

case, like Willie Richmond's, is one in which no "capital sentencing" 

recognizable by the eighth amendment has occurred. rd. 

B. IlWeishinqIl Error 

A majority of the Court (the three lead-opinion Justices and 

Justice England) did hold that the trial judge imsroperlv relied on 

the "great risk of death to many!! aggravating factor. Nevertheless, 

none of the Justices engaged in any express harmless error analysis 

or appellate reweighing. The trial judge's reliance on this "great 

risk" aggravator comprised a substantial portion of the sentencing 

order - -  there is no question about the significant weight the trial 

judge gave this aggravator. See Johnson, 393 So. 2d at 1073 (quoting 

the order). The three-Justice lead opinion and Justice England agreed 

that the aggravator was "not applicablell and "erroneously found" by 

the trial court. Id. at 1073. After recognizing that the trial 

7 
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judge's sentence was infirm ( "invalidated1* under Richmond) I however, 

the Court undertook no analysis of what the trial judge would have 

done without this erroneous aggravator - -  one on which he 

substantially relied. Again, under Richmond, this execution must 

not be allowed to proceed. 

"[Tlhe Florida Supreme Court has made it clear on several 

occasions that it does not reweigh the evidence of aggravating and 

mitigating circumstances when it reviews death sentences on appeal.lI 

Parker v. Dusser, 498 U.S. 3 0 8 ,  319 (1991). In Mr. Johnson's case, 

not only was there no appellate ttreweighing,ll there was absolutely 

no analysis, under the !!beyond a reasonable doubt" or any other 

standard, of what the sentencer (the trial judge) would have done 

without the invalid "great risk" factor on which he substantially 

relied. Although the eighth amendment requires a I1thorought1 

explanation and It close appellate scrutinytt of what the sentencer would 

have done without the invalid aggravator, Strinser v. Black, 112 S. 

Ct. 1130, 1136-37 (1992); Sochor v. Florida, 112 S. Ct. 2114, 2123 

(19921, this Court undertook no such analysis. Rather, the Court 

affirmed because there were other  aggravators - -  an approach which 

the United States Supreme Court has now struck down as flawed under 

the eighth amendment. See Richmond, 121 L.Ed.2d at 422 (holding that 

such an "automatic affirmance" approach cannot be squared with the 

eighth amendment). 

An automatic affirmance approach was one which this Court 

sometimes followed at the time of Mr. Johnson's direct appeal. a, 
e.q., Demm v. State, 395 So. 2d 501, 506 ( F l a .  1981) (Itsince death 

a 
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is presumedff where anaggravator is invalidatedbut other aggravating 

circumstances remain, the trial court's consideration of invalid 

aggravation Ifdoes not render the sentence invalidt1). Now, in light 

of Richmond, such a practice no longer holds up. 

C. Mitisation Error 

Like the aggravation side of the scales, the mitigation side 

The trial judge did was also improperly weighted in favor of death. 

not find that there was no mitiqation; he found that there was no 

statutory mitigation: "there are no mitigating circumstances, as 
enumerated in subsection ( 6 ) .  . . . ( R .  1723). He did, however, 

consider nonstatutory mitigation. See Johnson v. Dusser, 523 So.  

2d 161, 163 (Fla. 1988) (so holding). Since there was abundant 

uncontroverted nonstatutory mitigation in the record, it is highly 

likely that the judge found some of the mitigation to have been 

established, but did not believe that it outweighed the aggravating 

circumstances he relied upon, includins the invalid llesDeciallv 

heinousf1 and "great risk of death to manytt assravatins factors. 

This Court, however, never analyzed how the judge would have 

weighed the mitigation in the absence of the invalid aggravators. 

See Richmond, 121 L.Ed.2d at 420 (In a vvweighingff state, "the 

invalidation of an aggravating circumstance necessarily renders any 

evidence of mitigation 'weightier' or more substantial . . . I 1 ) .  

Although the three dissenters (Justices Overton, McDonald and 

Sundberg) recognized that there was plenty of mitigation (albeit 

nonstatutory) calling for life in this case, the three-Justice lead 

opinion simply assumed that the trial judge found "no mitigation, 
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despite the strong evidence that he must have. The United States 

Supreme Court: held such an unfounded assumption unconstitutional in 

Parkerv. Dugger, 498U.S. 308 (1991). That sameerroneousassumption 

fatally compromised this Court's review of Mr. Johnson's death 

sentence. This Court has never reviewedwhether the trial judgewould 

have imposed the death sentence in the absence of the invalid 

aggravation and in the light of the nonstatutory mitigation that was 

clearly established by this record. 

D. "Heinousness1t Assravation Error 

Since the time of Mr. Johnson's direct appeal, this Court has 

enforced a limiting construction on the Ifheinous, atrocious, cruelll 

aggravator. Such a construction was nowhere applied by the trial 

judge in Mr. Johnson's case. To the contrary, the trial judge 

expresslv found that !Ithe method and manner of the murder was not 

emecially heinous, except tothe extent that any murder is heinous,Il 

R. 1722, and said that the killing did not "inflict paint' because 

it was "pretty brief and the decedent "died immediately. R .  1625. 

The State itself conceded, R. 1548, that the offense was not 

"torturoustt - -  that it was not "designed to inflict a high degree 

of paintt - -  and the judge never found that it was. 

This case is the paradigm of the case that could not be found 

"especially heinous" or lltorturousll : the case where the decedent 

dies almost instantaneously from a single gunshot wound, with little 

or no time beforehand in which the decedent knows that death is 

certain. In addition, the exchange of gunfire here was actually 

initiated by the decedent and, according to the State's theory, the 

10 
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robber was struck by a bullet fired by the decedent before he fired 

his weapon. Neither the trial judge nor the three Justices who 

comprised the lead opinion, however, relied on any limiting 

construction of the "especially heinous" aggravating factor. Since 

both the trial judge and the three Justices of this Court who voted 

to affirm in the lead opinion expressly relied on the invalid 

aggravating factor, both the trial judge's imposition of sentence 

and this Court's affirmance of the sentence are incurably infected 

with reliance on invalid aggravation. 

Justice Englandwas correct in holding the llespecially heinous, 

atrocious, cruelll aggravator invalid in this case as "those terms 

are used in our death penalty statute." Johnson, 393 So. 2d at 1074 

(England, J.) Neither he nor the three-Justice lead opinion, however, 

cured the error through Ilreweighingll or harmless error" analysis. 

As in Richmond, so too in Mr. Johnson's case: "Petitioner's death 

sentence was tainted by Eighth Amendment error" when Itthe sentencing 

judge gave weight" to an invalid aggravating factor, Richmond, 121 

L.Ed.2d at 423-24, and the "Supreme Court of [Florida] did not cure 

this error,l! because the crucial opinion of the fourth Justice "who 

concurred in affirming the sentence did not actually Derform a new 

sentencins calculus. Id. at 424 (emphasis added) . The only review 

Marvin Johnson has ever gotten was conducted with weighted scales. 

E. This Execution Should Not Be Allowed 

The trial judge considered invalid aggravation. A majority of 

this Court has never performed a Itnew sentencing calculus, free from 

the invalid aggravation, as the eighth amendment requires Ifif the 

11 
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sentence is to stand." Richmond v. Lewis, 121 L.Ed.2d 411, 422 

(1992). Marvin Johnson's death sentence is illegal - -  indeed, in 

every sensemeaningful totheeighthamendment, hehas neverhadvalid 

capital sentencing at all. 

This Court has reevaluated its direct appeal resolutions where 

United States Supreme Court precedent directly establishes that the 

earlier decision was in error, see Jackson v. Dugqer, 547 So. 2d 1197, 
1199-1200andn.2 (Fla. 1989)(reevaluatingthedirectappealdecision 

as to evidence admitted in aggravation and ordering resentencing on 

habeas review because an intervening United States Supreme Court 

decision called into question the earlier ruling) ; James v. State, 

615 So. 2d 668, 669 ( F l a .  1993) (reevaluating the direct appeal 

decision as to the application of an aggravating factor and granting 

resentencingduringpost-convictionproceedings because an intervening 

Unitedstates Supreme Courtdecisionestablishedunconstitutionality 

in the application of an aggravator); ThomDson v. Duwer, 515 So. 

2d 173 (Fla. 1987) (reevaluating the direct appeal decision and 

ordering resentencing on habeas review because an intervening United 

States Supreme Court decision established invalidity in the direct 

appeal affirmance of death sentence) , or when its own later decision 

is on point and shows that the direct appeal decision was erroneous. 

See Alvord v. Dusser, 541 So. 2d 598, 600 ( F l a .  1989) (reevaluating 

the direct appeal decision in habeas proceedings because subsequent 

decision of the Florida Supreme Court Ilrecededll from the opinion on 

direct appeal). 

12 
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[TI he doctrine of finality, this Court has held, llshould be 

abridged" when IIa more compelling objective appears, such as ensuring 

fairness." Moreland v. State, 582 So. 2d 618, 619 ( F l a .  1991). In 

light of Richmond's holding that those few capital petitioners in 

Marvin Johnson's shoes have not. been "sentenced, it is hard to even 

discuss matters of procedure - -  procedural issues neither preclude 

review nor apply in cases such as Marvin Johnson's and Willie 

Richmond'sbecause such cases havenot made it tothe first stepwhich 

the eighth amendment requires in capital proceedings (a valid 

"sentencingll) . Richmond establishes that true fundamental error has 
infectedtheseproceedings and that this execution cannot go forward. 

Marvin Johnson was sentenced to death despite the fact that his 

jury rendered a verdict of life imprisonment. The fact that only 

three people out of the hundreds who received a jury life verdict 

in Florida have ever been executed demonstrates that the execution 

of Marvin Johnson would be Ilunusual , and consequently Ilcruel, under 

Article I, § 17 of the Florida Constitution as those terms are now 

defined by this Court. Allen v. State, No. 79,003, s l i p  op. at 8 

and n.5 (Fla. Mar. 24, 1994) (holding that it is cruel or unusual 

to execute a defendant where the "vast majority" of similarly-situated 

defendants are not executed) 

The troubling circumstances surrounding this case go well beyond 

the fact that a jury of Florida citizens believed that Marvin Johnson 

should not die, a belief shared by five (5) Florida Supreme Court 

Justices and six (6) 

mirror image of Willie 

federal Judges. Marvin Johnson's case is a 

Richmond's. Richmond controls and establishes 

13 
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that, in the eyes of the eighth amendment, there has been no capital 

sentencing here. Richmond instructs that this execution should not 

go forward in a system governed by constitutional law. 

11. STATEMENT OF' THE FACTS' 

Marvin Johnson's jurors voted that he be sentenced to life 

imprisonment. The incident at issue occurred at the Warrington 

Pharmacy in Pensacola, Florida. Mr. Johnson had become addicted to 

drugs Itnot in the usual way which a fact finder might ordinarily 

condemn, but as a result of a motorcycle accident . . . Johnson's 
drug addiction began as a result of the severe pain Johnson 

experienced from a serious back injury in a motorcycle accident. 

When the prescribed pain medication was discontinued, Johnson began 

self administering illegal narcotics in an attempt to ease the 

continuing pain." Johnson v. Sinsletary, 938 F.2d 1166, 1202 (11th 

Cir. 1991) (en banc) (Anderson, Kravitch, Johnson and Clark, JJ., 

dissenting). The pharmacy robbery at issue involved an attempt to 

steal drugs. Johnson v. State, 536 So. 2d 1009, 1013 (Fla. 

1988) (Barkett and Kogan, JJ. , dissenting) . [TI here is no evidence 

that petitioner ever intended anything other than robbing the store 

of drugs.!! Id. at 1013. 

After the robbery, the robber was leaving the pharmacy and had 

llstartedtowardsthe front ofthe storell when the store owner "grabbed 

a gun from behind the prescription counterll and fired several shots. 

'As the motion which is being filed pursuant to Fla. R. Crim. 
P. 3.850 relates, newly-discovered evidence establishes much more 
than a reasonable probability that Mr. Johnson is innocent - -  that 
he was not involved in the offense. This outline, however, addresses 
the facts as noted by prior court opinions in this case. 

14 
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Johnson v. State, 393 So. 2d 1069, 1071 (Fla. 1980) (lead opinion). 

This Court reported that IlMoulton continued to fire at Johnson until 

his gun was empty . . . Id. "At trial, the testimony indicated 

o n l y t h a t p e t i t i o n e r w a s m a k i n g t h e  getaway without havingphysically 

harmed anyone when the drugstore owner suddenly pulled out a concealed 

gun and emptied it i n  petitioner's direction a . . I 1  Johnson v. 

State, 536 So. 2d at 1013 (Barkett and Kogan, JJ.). [TI here was 

an exchange of gunfire." Johnson v. State, 393 So. 2d at 1071 (lead 

opinion). The robber was shot and injured. He shot the decedent, 

id., but "directed no overt act of hostility or harm at the witness 
[Gary] Summitt, whose subsequent testimony at trial was primarily 

responsible f o r  Johnson's conviction, nor did he attempt to harm any 

other occupant of the store.Il Johnson v. State, 393 So. 2d at 1076 

(McDonald and Overton, JJ., dissenting) ; see also Johnson v. State, 

5 3 6  So. 2d at 1013 (Barkett and Kogan, JJ., dissenting) ("Leaving 

the store, petitioner made no attempt to injure two other persons 

who were nearby. . 
On the day after the jury had convicted, !!the same jury . . 

recommended [that] Johnson be sentenced to life imprisonmentll and 

not death. Johnson v. Sinsletary, 938 F.2d at 1169. l1[T1he judge 

overrode the . , . jury's recommendation . . . and sentenced Johnson 
to death." Johnson v. Duqqer, 911 F.2d 440, 445 (11th Cir. 1990). 

A sharply divided Florida Supreme Court affirmed the death 

sentence on direct appeal. See Johnson v. State, 393 So. 2d 1069 

(Fla. 1980) (three-Justice lead opinion); see also id. at 1074 

(England, J.); id. at 1075 (Sundberg, C . J . ,  Overton and McDonald, 

15 
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JJ., dissenting); id. at 1075 (McDonald and Overton, JJ., 
dissenting) . 2 

Then-Chief Justice Sundberg, joined by Justices Overton and 

McDonald, wrote, inter alia, in dissent: 

[TI he circumstances surrounding the criminal 
episode - -  the fusillade of pistol shots 
initiated by the victim and the apparent 
conscious act of the appellant to spare the two 
other occupants of the premises frornkidnapping 
or murder - -  support a reasoned judgment by the 
jury in favor of a life sentence. Hence, I 
would affirm the convictions but vacate the 
death sentence with directions to impose a 
sentence of life imprisonment . . . 

Johnson v. State, 393 So. 2d at 1075 (Sundberg, C.J., Overton and 

McDonald, JJ., dissenting). Justices McDonald and Overton drafted 

an additional dissenting opinion in which they explained that given 

the "totality of the circumstances," the Itproper sentence in this 

case is life imprisonment." Id. at 1075-76 (McDonald and Overton, 

JJ.). 

Petitioner applied for habeas corpus relief in the Florida 

Supreme Court. Johnson v, Duqser, 523 So. 2d 161 (Fla. 1988). At 

the time, without the benefit of the United States Supreme Court's 

decision in Richmond, the Court denied relief in an opinion which 

explained that "even though the jury override might not: have been 

sustained today, it is the law of the case." Id. at 162. Justice 

Barkett wrote a separate opinion, joined by Justice Kogan, in which 

she explained: believe there was a reasonablebasis forthe jury's 

*Justice England, whose concurrence was the fourth vote for 
affirmance, wrote a separate opinion emphasizing that the heinous, 
atrocious and cruel aggravator was invalid in this case. Johnson, 
393 So. 2d at 1074. 
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recommendation of life and thus that the court originally erred in 

sustaining the jury override. 1t Johnson, 523 So. 2d at 163. In their 

dissent in the prior Rule 3 .850  appeal, Justices Barkett and Kogan 

also wrote: "there is no evidence that petitioner ever intended 

anything other than robbing the store of drugs"; l1[a1t trial, the 

testimony indicated only that petitioner was making his getaway 

without having physically harmed anyone when the drugstore owner 

suddently pulled out a concealed gun and emptied it in petitioner's 

direction"; 'I [l] eaving the store, petitioner made no attempt to injure 

two other persons who were nearby"; the override death sentence was 

fundamentally unfair. Johnson, 536 So. 2d at 1012-13 (Barkett and 

Kogan, JJ. , dissenting) . 
Fivemembers ofthe FloridaSupremeCourt (OvertonandMcDonald, 

JJ., 393 So. 2d at 1075-76; Barkett and Kogan, JJ.! 523 S o .  2d at 

163; Sundberg, then-C.J., 393 So. 2d at 1075) , even without the 

benefit of Richmond, have stated that the override death sentence 

in this case is questionable, improper and unfair.3 

3And six federal judges have not disagreed - -  District Court 
Judge Hoeveler; Eleventh Circuit Judges Anderson, Clark, Johnson and 
Kravitch; and Eleventh Circuit Chief Judge Tjoflat. District Judge 
Hoeveler explained in his order that under Tedder, this case Ifwas 
not one for which execution was appropriate. Johnson v. Wainwrisht, 
TCA No. 82-0875, slip op. at 53 (N.D. Fla. 1985). The panel of the 
Eleventh Circuit which reviewed this case in 1990 noted that the 
override death sentence and its affirmance were open to serious 
question and left serious doubts about its fairness. The panel 
grantedan evidentiaryhearingonthe claimof ineffective assistance 
of counsel, finding that the case raised serious questions relating 
to the fundamental unfairness of the death sentence imposed. Johnson 
v. Duqqer, 911 F.2d 440 (11th Cir. 1990). 

banc. In a sharply divided 6-5 opinion and over a number of lengthy 
andstrenuous dissents, theenbanc courtreversedthepanel. Johnson 
v. Sinsletary, 938 F.2d 1166 (11th Cir. 1991). The five dissenters 

The case was then reviewed by the Eleventh Circuit sitting 
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Richmond was unavailable to this Court when this case was 

previously reviewed. 

111. JURISDICTION AND PROPRIETY 
OF GMTING THE RELIEF REOUESTED 

This is an original action under Fla. R. App. P. 9.100 (a). This 

Court has jurisdiction pursuant to subsections 3(b) (7) and (9) of 

Article V of the Florida Constitution and Rule 9.030(a) (3) of the 

Florida Rules of Appellate Procedure. The petition presents 

constitutional issues that directly implicate the legality and 

validity of this Court's review of Mr. Johnson's sentence of death 

and demonstrate that death has not been validly imposed on Mr. 

Johnson. Jurisdiction in this action lies in this Court, Egg, e.s., 

Smithv. State, 400 So. 2d 956, 960 (Fla. 1981), for the fundamental 

constitutional errors challengedherein involve the appellate review 

process. See Wilson v. Wainwrisht, 474 So. 2d 1163 (Fla. 1985); 

Bagqett v. Wainwrisht, 229 So. 2d 239, 243 (Fla. 1969); ef. Brown 

v. Wainwrisht, 392 So. 2d 1327 (Fla. 1981). 

This Court has long held that "habeas corpus is a high 

prerogative writ" which "is as old as the common law itself and is 

an integral part of our own democratic process." Anslin v. Mayo, 

8 8  So. 2d 918, 919 (Fla. 1955). Because it enjoys such historical 

stature, thewrit of habeas corpus encompasses abroadrange of claims 

for relief: 

(Chief Judge Tjoflat, and Circuit Judges Anderson, Kravitch, Johnson 
and Clark) explained that there were serious questions about the 
fairness of this override death sentence. The United States Supreme 
Court then denied certiorari review on the ineffective assistance 
claim, over the dissents of Justices Blackmun, O'Connor and Souter. 
Johnson v. Sinsletarv, 113 S. Ct. 361 (1992). 
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The procedure for the granting of this 
particular writ is not to be circumscribed by 
hard and fast rules or technicalities which 
often accompany our consideration of other 
processes. If it appears to a court of 
competent jurisdiction that a man is being 
illegally restrained of his liberty, it is the 
responsibility of the court to brush aside 
formal technicalities and issue such appropriate 
orders as will do justice. In habeas corpus the 
niceties of the procedure are not anywhere near 
as important as the determination of the 
ultimate question as to the legality of the 
restraint. 

Anslin, 88 So. 2d at 919-20. See also Seccia v. Wainwriqht, 487 So. 

2d 1156 ( F l a .  1st DCA 1986) (relying on Anslin); State v. (Cecil) 

Johnson, 616 So. 2d 1 (Fla. 1993) (error involving a llfundamental 

'liberty' due process interest" can be corrected whenever it is 

presented to the court). 

Thus, this Court has held, "Florida law is well settled that 

habeas will lie for any unlawful deprivation of a person's liberty. 

Thomas v. Dugser, 548 So. 2d 230 (Fla. 1989). When a habeas 

petitioner alleges such a deprivation, the petitioner "has a right 

to seek habeas relief, and this Court will "reach the merits of the 

case." - Id. -- See also State v. Bolvea, 520 So. 2d 562, 564 (Fla. 

1988) ("habeas relief shall be freely grantable of right to those 

unlawfully deprived of their liberty in any degree"). 

Where this Court has addressed an issue on direct appeal, it 

will "revisit a matter previously settled by the affirmance, if it 

involves a claim of "error that prejudicially denies fundamental 

constitutional rights , . . . I 1  Kennedy v. Wainwrisht, 483 So. 2d 

424, 426 ( F l a .  1986). Such a claim is presented herein. 
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In accord with that analysis, in cases such as James v. State, 

615 So. 2d 6 6 8 ,  669 ( F l a .  1993), Alvord v. Dusser, 5 4 1  So. 2d 598, 

600 (Fla. 1989), and Jacksonv. Dusser, 547  So. 2d 1197 (Fla. 19891, 

this Court revisited an issue previously addressed Ilbecause all the 

pertinent facts are contained in the original record on appeal . . 
. . , fd. at 1199-1200 n.2, and an intervening decision of the United 
States Supreme Court called into question the earlier ruling. 

Similarly, in Bush v. Dugser, 579 So. 2d 725, 726 (Fla. 1991), this 

Court, in a habeas corpus action, reconsidered a claim previously 

decided on direct appeal where an intervening decision of the United 

States Supreme Court called into question the previous ruling. As 

the Court explained in Moreland v. State, 582 So. 2d 618, 619 ( F l a .  

1991), error that affects the propriety of a prior ruling may be 

corrected in collateral proceedings and [t] he doctrine of finality 

should be abridged" when IIa more compelling objective appears, such 

as ensuring fairness." 

IV. APPLICATION FOR STAY OF EXECUTION 

Richmond demonstrates that no capital sentencing recognized as 

such by the eighth amendment has occurred here, although execution 

is imminent. Such an execution should not be allowed to go forward 

in any case in a system governed by constitutional law. The 

compelling circumstances inMarvinJohnson's case, however, gobeyond 

this fundamental principle and demonstrate that his execution would 

constitute an Itunusual, and consequently cruel, punishment a The 

issues presented herein are not j u s t  debatable among reasonable 

jurists, Barefoot v. Estelle, 463 U.S. 880 (19831,  but actually 
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demonstrate that Mr. Johnson has never lawfully been sentenced to 

death and that he is entitled to relief. Since a stay is warranted 

when a petitioner demonstrates that he "might be entitled to relief, l1 

State v, Schaeffer, 467 So. 2d 689, 699 ( F l a .  1 9 8 5 )  it is all the 

more necessary here. A stay of execution in order to afford 

petitioner reasoned, judicious and meaningful review of the claims 

presented is appropriate. 

V. GROUNDS FOR HABEAS CORPUS RELIEF 

By h i s  Petition for Writ of Habeas Corpus, Petitioner asserts 

that h i s  death sentence violates the sixth, eighth and fourteenth 

amendments tothe United States Constitution and Article I, sections 

9 and 17 of the Florida Constitution. 

CLAIM I 

THE TRIAL COURT'S DEATH SENTENCE WAS INVALIDATED 
WHEN THAT COURT WEIGHED INVALID AGGRAVATION; THE 
FLORIDA SUPREME COURT FAILED TO CURE THE ERROR 
ON APPEAL; AS A RESULT, MARVIN JOHNSON HAS NEVER 
HAD A CAPITAL SENTENCING THAT THE EIGHTH 
AMENDMENT CAN RECOGNIZE AND HAS NOT HAD AN 
INDIVIDUALIZED AND RELIABLE DETERMINATION OF 
WHETHER HE SHOULD LIVE OR D I E  

Richmond v. Lewis, 121 L.Ed.2d 411 (1992), was unavailable when 

Marvin Johnson's case was previously reviewed. It squarely controls 

Mr. Johnson's case. It directly shows that Marvin Johnson has not 

had a capital sentencing that can be recognized as such by the eighth 

amendment. Mr. Johnson has neither been afforded an individualized 

trial court determination of whether he should live or die, nor 
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meaningful appellate review of the unreliable trial court decision. 

A. The Reauirements of the Eishth Amendment 

While the United States Supreme Court long ago found the death 

penalty statutes of several states to be facially constitutional, 

see e.q., Gresg v. Georsia, 428 U.S. 153 (1976); Woodson v. North 

Carolina, 428 U.S. 280 (1976); Proffitt v. Florida, 428 U.S. 242 

(1976), the Court has continued over the years to strike down the 

unconstitutional application of these constitutional statutes. The 

Court has focused, inter alia, on ensuring that aggravating 

circumstances as applied truly narrow the class of individuals who 

can be sentenced to death, see Godfrey v. Georsia, 446 U.S. 420 

(1980); Maynard v. Cartwriqht, 486 U.S. 356 (1988) ; that aggravating 

factors not be applied against individuals unfairly or unjustly, 

Lowenfield v. PhelDs, 484 U.S. 231 (1988); Johnson v. Mississimi, 

486U.S. 578 (1988); andthat mitigating circumstances inapplication 

truly provide for meaningful sentencer consideration of sentences 

less than death for individuals who may be eligible for death. See 

Lockett v. Ohio, 438 U.S. 586 (1978); Hitchcock v. Dusser, 481 U.S. 

393 (1987). 

Having in such decisions established the law of when a 

constitutional violation arises, the Court has most recently 

confronted the intractable issue of whether a person may be executed 

notwithstanding a violation of these constitutional principles. In 

this delicate endeavor, the Court has never in a llbalancingll state 

(such as Florida), found such a violation, on either the mitigation 

or the aggravation side of the sentencing equation, to be excusable. 
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See, e.q., Espinosa v. Florida, 112 S .  Ct. 2926, 2928 (1992). 

Recently, however, the Court explored circumstances underwhichstate 

courts might find such balancing errors to be excusable. Richmond 

v. Lewis; see also Clemons v. Mississinpi, 494 U.S. 738 (1990); 

Strinser v. Black, 112 S. Ct. 1130 (1992); Sochor v. Florida, 119 

L.Ed.2d 326 (1992); Essinosa v. Florida, 112 S. Ct. 2926 (1992). 

Central to these decisions is the Court’s recognition of the 

pernicious effect that consideration of invalid aggravation has on 

the entire weighing process. In a weighing state, consideration of 

evena single invalid aggravating factor skews the llweighingvl process 

by adding unfair and improper weight to “death’s side of the scale. 

Richmond, 121 L.Ed.2d at 421. Where that happens, the sentencing 

process at the trial level is invalidated because it fails to accord 

thedefendant the individualizedconsiderationof his or her sentence 

demanded by the eighth amendment. Id. at 421-22. This principle 

applies equallywherethe invalidaggravating factor is undulyvague, 

Strinser, 112 S. Ct. at 1136-37; or where the aggravating factor is 

invalid as a matter of law, see Sochor, 119 L.Ed.2d at 341; or where 
the aggravator is found to be unsupported by the facts. Id, 

The eighth amendment thus now recognize that in a “weighingtt 

state, when invalid aggravation is used by the trial court, the 

appellate court may not apply a rule that allows for affirmance of 

the death sentence because there remain other aggravating 

circumstances: 

At a minimum, we must determine that the state 
court actually reweighed. [Wl hen the sentencing 
body [weighs] an invalid factor in its decision, 
a reviewing court may not assume it would have 
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made no difference if the thumb had been removed 
from death's side of the scale.Il 

Richmond v. Lewis, 121 L.Ed.2d 411, 421 (1992) (citation omitted). 

"An automatic rule of affirmance in a weighing State would be invalid 

under Lockett v.  Ohio, 438 U.S. 586, 57  L.Ed.2d 973, 98 S. Ct. 2954 

(1978), and Eddinss v. Oklahoma, 455 U.S. 104, 71 L.Ed.2d 1, 102 S. 

Ct. 869 (1982), for it would not  give defendants . . a individualized 

treatment." Clemons v. Mississippi, 494 U.S. 738, 752 (1990). 

Instead, the appellate court must engage in a Ilthorough analysis of 

the role an invalid aggravating factor played in the sentencing 

process. Strinser, 112 S. Ct. at 1136. After all, in a "weighingll 

state, !!the invalidation of an aggravating circumstance necessarily 

renders any evidence of mitigation 'weightier' or more substantial 

in a relative sense." Richmond, 121 L.Ed.2d at 420. 

Richmond thus holds that if the trial court sentencing has been 

llinfectedll by Itan invalid aggravating factor, the "state appellate 

court or some other state sentencer must actually Derform a new 

sentencins calculus, if the sentence is to stand." at 422 

(emphasis added). 

When the [trial court] weighing process itself 
has been skewed [by invalid aggravation] I only 
constitutional harmless-error analysis or 
reweighing at the trial o r  appellate level 
suffices to guarantee that the defendant 
received an individualized sentence. 

Strinser, 112 S. Ct. at 1137 (emphasis added). 

Not onlymust the appellate court conduct either constitutionally 

appropriate Ilharmless error" analysis or "appellate reweighing" in 

order to cure such errors and provide the defendant with 
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individualized consideration of the sentence, the court must do so 

exdicitly and with a deqree of clarity. Where the reviewing court 

fails to make clear what it is doing - -  whether it is employing a 

rule of automatic affirmance, conducting appellate reweighing or 

attempting harmless error analysis - -  the appellate review is 

insufficient to cure the infected sentencing decision. Sochor, 119 

L.Ed.2d at 341 (ambiguous references to prior state court decisions 

insufficient to establish adequate harmless erroranalysis); see id. 

at 342 (O'Connor, J., concurring) (assertion of harmless error 

insufficient in absence of "principled explanationtt for conclusion 

on the basis of the actual record in the case). 

B .  Marvin Johnson's Case 

In Marvin Johnson's case, this Court's ruling did not approximate 

these fundamental principles. The three-Justice lead opinionbelieved 

that the invalid "heinous, atrocious, cruelt1 factor was part of the 

equation, and thus did not afford Mr. Johnson reliable review. The 

crucial fourth vote of Justice England held that the aggravator was 

not valid, but neither reweighed nor undertook any analysis of the 

effect of the error  on the trial court sentencer. This is exactly 

what happened in Richmond - - although under the eighth amendment the 

trial court sentencing was ltinvalidatedtt due to the infirm 

aggravation, a majority of this CourL neither reviewed the effect 

of this infirmity on the trial court sentencer (i.e., conducted 

harmless error analysis), nor properly Ilreweighedl' in the absence 

of the invalid aggravation. 
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l1[T1he Florida Supreme Court has made it clear on several 

occasions that it does not reweigh the evidence of aggravating and 

mitigating circumstances when it reviews death sentences on appeal.Il 

Parker v. Dugqer, 498 U.S. 308, 319 (1991) . 4  In Mr. Johnson's case, 

however, a majority of this Court never evaluated what the sentencer 

would have done without the invalid aggravation - -  much less so was 

there an analysis employing the "beyond reasonable doubt harmlessness 

standard. See Booker v. Duqqer, 922 F.2d 633, 644 (11th Cir. 1991) 

(Tj of lat , C. J. , concurring) ( IINor could the [Florida Supreme Court I 

be sure that, l1 absent the error, "the judge would have sentenced 

Booker to death . . . I cannot conceive of a situation in which a 
pure reviewing court would not be acting arbitrarily in affirming 

a death sentence after finding a sentencing error that relates, as 

the error does here, to the balancing of aggravating and mitigating 

circumstances") a 

The United States Supreme Court's opinion irl Richmond v. Lewis 

covers the identical situation to that in Johnson. In Richmond, as 

here, the trial court invalidly found and weighed the Ilespecially 

heinous" aggravating circumstance. The United States Supreme Court 

held that this error invalidated the trial court death sentence. 

Then, as in Johnson, the invalid trial court sentence was not cured 

on appeal. The lead opinion in Richmond, as in Johnson, was the 

opinion of less than a majority of the court. The United States 

Supreme Court held that whether or not the less-than-a-majority lead 

4This Court so reiterated again today: [il t is not this Court's 
function to reweigh"; Ifwe will not reweigh." Melton v. State, No. 
79,959, slip op. at 7 (Fla. May 12, 1994). 
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II[T]he Florida Supreme Court has made it clear on several 

occasions that it does not reweigh the evidence of aggravating and 

mitigating circumstances when it reviews death sentences on appeal." 

Parker v. Dusser, 498 U.S. 308, 319 (1991) .4 In Mr. Johnson's case, 

however, a majority of this Court never evaluated what the sentencer 

would have done without the invalid aggravation - -  much less so was 

there an analysis employing the "beyond reasonable doubtf1 harmlessness 

standard. $ee Booker v. Duqqer, 922 F.2d 633, 644 (11th Cir. 1991) 

(Tj of lat , C. J. , concurring) ( I1Nor could the [Florida Supreme Court] 

be sure that," absent the error, "the judge would have sentenced 

Booker to death . . . I cannot conceive of a situation in which a 

pure reviewing court would not be acting arbitrarily in affirming 

a death sentence after finding a sentencing error that relates, as 

the error does here, to the balancing of aggravating and mitigating 

circumstances11) . 

The United States Supreme Court's opinion in Richmond v. Lewis 

covers the identical situation to that: in Johnson. In Richmond, as 

here, the trial court found and weighed the Ifespecially heinousf1 

aggravating circumstance. Like Johnson, however, less than a majority 

of the appellate court affirmed the aggravator. This invalidated 

the trial court death sentence. As in Richmond, the invalid trial 

court sentence in Johnson was not cured on appeal. The lead opinion 

in Richmond, like the lead opinion in Johnson, was the opinion of 

less than a majority of the court. The United States Supreme Court 

4This Court so reiterated again today: I' [i] t is not  this Court's 
function to reweigh"; "we will not reweigh." Melton v. State, No. 
79,959, slip op. at 7 ( F l a .  May 12, 1 9 9 4 ) .  
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held that whatever the less-than-a-majority lead opinion did as to 

the aggravator, it was irrelevant: the concurring opinion had found 

the aggravator invalid; and the concurrence didnot ltactuallyperform 

a new sentencing calculuss1 (it neither Ilreweighedll nor undertook a 

harmless error analysis). This is just like Johnson: 

[Alt least a majority of the Supreme Court of 
Arizona needed to perform a proper reweighing 
and to affirm petitioner’s death sentence if 
that Court was t o  cure the sentence of the 
initial . error Thus, even assuming 
that the . . . justices who joined the principal 
opinion properly reweighed, their votes did not 
suffice to validate the death sentence. One 
more DroDer vote was needed, but there was none. 
As we have already explained, the concurring 
justice[ I w h o a l s o v o t e d t o a f f i r m p e t i t i o n e r ’ s  
sentence didnot perfor m a  curative reweighing, 
while the dissenter[sl voted to reverse. 
Therefore, x) etitioner’s death sentence is 
invalid, whether or not the DrinciDal ox)inion 
proDerly relied w o n  the llesDecially heinousll 

, . factor. 

Richmond, 121 L.Ed.2d at 423 (citation omitted) (emphasis added). 

Here, as inRichmond, Justice England found that the Ilespecially 

heinousll aggravating factor was invalid, but neither conducted 

harmless error analysis of what the trial court would have done 

without the aggravator, nor reweighed. Johnson, 393 So. 2d at 1074. 

Tothe extent JusticeEnglandreliedonthe leadopinion, his analysis 

was infected with the very same aggravator whose invalidity he wrote 

about i n  his separate opinion - -  the less-than-a-majority lead opinion 

relied upon the aggravator in its review. 

What is clear is that Justice England did not give much thought 

to the effect of the sentencing error he recognized. His opinion 

is far removed from what the eighth amendment requires - -  Ilactually 
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perform[ing] a new sentencing Richmond, 121 L.Ed.2d at 

422, or "thoroughll and thoughtful harmless error analysis of what 

the trial sentencer would have done without the invalid aggravator. 

Richmond; Sochor; Strinyer. 

At its core, what Justice England did was to vote f o r  affirmance 

because there were orher aggravators. This is just what the 

concurrence in Richmond did. See id., 121 L.Ed.2d at 422. And this 

is just what the eighth amendment forbids - -  !!the sort of automatic 

affirmance rule proscribed in a 'weighing' state - 'a rule authorizing 

. . . affirmance of a death sentence so long as there [remain other1 
aggravating circumstance [ s ]  . Richmond, 121 L.Ed.2d at 422 (citation 

omitted) 

Less than a majority affirmed the llheinousness" aggravator in 

Johnson, but no majority has ever Ilactually performed a new sentencing 

without the invalid aggravator. What happened in Johnson 

is identical to what happened in Richmond. The United States Supreme 

Court held that what happened in Richmond was unconstitutional - -  

Willie Richmond, the Court held, never had valid capital sentencing. 

Marvin Johnson also has not had valid capital sentencing. Richmond 

controls this case. 

Where a prior decision of this Court has been expressly 

overruled, this Court will reconsider that decision - - an intervening 

decision directly on point requires no less. See Alvord v. Dusser, 

541 So. 2d 598, 600 (Fla. 1989) ; Jackson v. Duqqer, 547 So. 2d 1197, 

1199-1200 and n.2 (Fla. 1989); James v. State, 615 So. 2d 6 6 8 ,  669 
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(Fla. 1993). Richmond holds unconstitutional exactly what happened 

in Marvin Johnson's case. 

C. The Trial Court's Findinss 

The Jury voted for life. The trial judge overrode that 

recommendation. The trial judge found five aggravating circumstances, 

including "great risk of death to many personsll and especially 

heinous, atrocious and cruel. R. 1720, 1721-22. The trial judge 

recognized that the manner in which the decedent was killed (a single 

gunshot wound) neither was intended to nor did cause a high degree 

of pain: I ' m  rather confident 

that it did not because it was pretty brief, I think, and I am 

confident that Mr. Moulton died immediately. R. 1625 (emphasis 

added). The prosecutor agreed with this assessment. See R. 1548 

("There is no real evidence that this was done to inflict a high 

degree of pain because Mr. Moulton probably died very quickly") 

( c l o s i n g a r g u m e n t a t p e n a l t y p h a s e ) ;  seealsoR. 1609 (llI'mnotsaying 

therewas anyunnecessa r i ly to r tu rous  painon thevictim"). The trial 

judge also exmresslv found that the Itmethod and manner of the murder 

was not esseciallv heinous, except to the extent that any murder is 

heinous. l1 R. 1722 (emphasis added) . Nevertheless, the trial judge 
found the aggravator because the offense was llcommitted to seek 

revenge upon Woodrow Moulton. R. 1722 . 5  Nowhere did the trial court 

apply any of the limiting constructions which this Court now enforces 

I1Irm not sure that it inflicts pain. 

5That is, the victim had shot first at the robber and, according 
to the State's theory of the case, had wounded him before he himself 
was shot. 
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on the Ilespecially heinousll aggravatorm6 Justice England was correct 

in concluding that the offense was not heinous, atrocious and cruel 

"as those terms are used in our death penalty statute.I1 Johnson, 

393 So. 2d at 1074. 

The trial judge found no statutory mitigating circumstances: 

II [TI here are no mitigating circumstances, as enumerated in [Fi 921 1411 

(6) and set forth in these findings of fact., to weigh against the 

aggravating circumstances and facts set forth, suma. R. 1723, 

citing Alford v. State, 307 So. 2d 433 (Fla. 1975) (a case which 

indicated that findings need only be made on iistatutoryff factors). 

The trial judge, however, consider- nonstatutory mitigation, Johnson 

v. Dugser, 523 So. 2d 161, 162 (Fla. 1988), andmade no findinss which 

rejected the nonstatutory mitigation in this case. As the record 

shows, the judge believed that the statute did not require any 

findings concerning nonstatutory mitigation. R. 1591; see also 

§ 921.141(3), Fla. Stat. (1977) (findings on nonstatutorymitigating 

factors not necessary at that time); Parker v. Dusser, 498 U.S. 308, 

317 (1991) (same). 

At the guilt and penalty phases of the trial, much evidence, 

most of it uncontroverted, had been presented in support of numerous 

nonstatutorymitigating circumstances. See infra. This record does 

6That the crime must be Ilunnecessarily torturous to the victim"; 
that this is what the perpetrator must intend; that the aggravator 
cannot be based on a single gunshot wound which causes instant death; 
that the offense must be both llpitilesslv or llconscienceless" and 
Ilunnecessarily torturous. See Richardson v. State, 604 So. 2d 1107, 
1109 (Fla. 1992) ("the crime must be both conscienceless or pitiless 
and unnecessarily torturous to the victim"); Rhodes v. State, 547 
So. 2d 1201 (Fla. 1989) ; Cochranv. State, 547 S o .  2d 928 (Fla. 1989). 
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not demonstrate that the trial judge declined to find nonstatutory 

mitigating factors - -  just as was the case with an identical record 

in Parker, 498 U.S. at 317-19, the record here indicates that the 

judge considered and must have found nonstatutory mitigation, but 

believed it was not enough to outweigh the aggravation, aggravation 

which included two invalid factors ( Ilheinous, atrocious, cruelv1 and 

"great risk to manyll). 

D. The Lead QDinion on Ameal 

On direct appeal, the lead opinion held that the trial court 

"erroneously found that Johnson created a great risk of death to many 

persons.Il Johnson v. State, 393 So. 2d at 1073. The three-Justice 

lead opinion, however, did not reverse the trial court's finding on 

the Ilheinous, atrocious, cruel" aggravator. Id. The lead opinion 

also believed that the trial cour t  had not found mitigating 

Circumstances, although the trial court had never said that there 

were no nonstatutory mitigating circumstances. Id. at 1073-74. Cf. 

Johnson, 393 So. 2d at 1075-76 (Sundberg, C . J . ,  and McDonald and 

Overton, J.J., dissenting) (discussing the nonstatutory mitigating 

circumstances). The lead opinion then followed an approach which 

was not unusual at Lhe time, an approach which Richmond has now 

expressly overturned - -  it affirmed because there were other 

aggravators. See, e . q . ,  DemDS v. State, 395 So. 2d 501, 506 (1981) 

(IISince death is presumedt1 where an aggravator is invalidated but 

other aggravators remain, the trial court's consideration of invalid 

aggravation "does not render the death sentence invalid.") 
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Nowhere did the three-Justice lead opinion evaluate what the 

trial court sentencer would have done without the "great risk" factor 

- -  there is no such 'Iharmless error" analysis in the opinion.7 And, 

as to the "heinous, atrocious, cruelll aggravator, the three-Justice 

lead opinion believed it applied and relied upon it in its review. 

E. Justice Ensland's Concurrence 

Justice England provided the crucial fourth vote in favor of 

the death sentence. In contrast to the three-Justice lead opinion, 

Justice England recognized that the Ilheinous, atrocious, cruelll 

aggravator was invalid in Marvin Johnson's case. His opinion, 

however, fell far short of what Richmond and the eighth amendment 

require. Justice England's entire concurring opinion was: 

While I concur in the Court's affirmance 
of Johnson's conviction and sentence, I cannot 
characterize this killing as either atrocious 
or cruel, as those terms are used in our death 
penalty statute. My disagreement on this point, 
however, is irrelevant to the outcome of the 
case. 

Id. at 1074 (England, J., concurring). 

The Arizona appellate court's review in Richmond was eerily 

similar. There also the concurring opinionprovidedthe crucial vote 

necessary for affirmance of the death sentence. As in Johnson, the 

Richmond concurrence rejected the less-than-a-majority lead opinion's 

ruling that the Ilespecially heinous and depraved" aggravating 

circumstance applied. Richmond v. Lewis, 121 L.Ed.2d at 419. The 

concurrence nevertheless voted to affirm the death sentence. Id. 

7This Court has made it clear on several occasions that it does 
not independently I1reweigh." Parker, 498  U.S. at 319. There was 
thus neither harmlessness analysis nor reweighing in the lead opinion. 
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at 419 (!I1 concur in the [principal opinion] except its finding that 

this crime was heinous and depraved, and I concur in Lhe result"). 

The United States Supreme Court found the concurring justices' 

review constitutionally deficient - -  the trial court's sentence had 

been invalidated because the concurring opinion, an opinion which, 

as in Johnson, was necessary for affirmance, had found the 

"heinousnessll aggravator invalid; a majority of the reviewing court, 

however, never cured the error by evaluating the petitioner's case 

in the absence of the invalidated factor. Richmond, 121 L. Ed. 2d 

at 423. 

In Richmond, like Johnson, neither the lead opinion (which relied 

on the aggravator) nor the concurrence "actually performed a new 

sentencing without the invalid heinousness aggravator: 

I' [OI nly constitutional harmless-error analysis 
or reweighing at the trial or appellate level 
suffices to guarantee that the defendant 
received an individualized sentence." Where 
the death sentence has been infected by [an] 
invalid aggravating factor, the state appellate 
court or some other state sentencer must 
actually perform a new sentencins calculus, if 
the sentence is to stand. 

Richmondv. Lewis, 121L.Ed.2dat421-22 (citationomitted) (emphasis 

added). There is no such analysis in Justice England's concurrence. 

The United States Supreme Court then noted that although the 

Arizona court purports to Ilreweighll the death sentence in every case, 

id. at 422, l1 [a] t a minimum, 

of the state court vvactually reweighed." Id.* 

it had to determine whether a majority 

'In contrast to the Arizona court, this Court has consistently 
disavowed the intent or ability to reweigh, Brown v. Wainwriqht, 
392 So. 2d 1327 (Fla. 1981); Hudson v. State, 538 So.  2d 829 ( F l a .  
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The Supreme Court noted that the concurrence in Richmond, like 

the concurrence in Johnson, had not Ilactually reweighed. The Court 

so noted despite the fact that the concurring justices joined in the 

plurality's holding that the Arizona court had an obligation to 

reweigh in every case. Id. at 422. The "language of the concurrence 

itself," id., like the language of the concurrence in Johnson, 
demonstrated that the concurrence had voted to affirm because it 

believed the striking of the aggravator I1irrelevantl1 to the outcome. 

This belief, in Richmond and in Johnson, was based on the fact that 

there was other aggravation in the case. 

Under Richmond, such an approach is neither I'reweighing" nor 

Ilharmless error" analysis - -  it is 

[TI he sort of automatic affirmance rule 
proscribed in a ltweighingll state - -  I1a rule 
authorizing or requiring affirmance of a death 
sentence so long as there remains at least one 
valid aggravating circumstance." 

Id. at 422 (citation omitted) I 

Indeed, Justice England actually said even less than the 

concurrence in Richmond (which specifically cited that petitioner's 

llaggravated background, Richmond, 121 L. Ed. 2d at 422) . Justice 

England's concurrence contained only the bald statement that the 

1989); Parker 498 U.S. at 319, and this distinction makes the 
infirmity even clearer here than in Richmond. In light of these 
precedents, the United States Supreme Court has required an 
unambiguous statement from this Court that harmless error analysis 
is being performed. Sochor v. Florida, 119 L.Ed.2d 341 (ambiguous 
references to prior state court decisions insufficient to establish 
adequate harmless error analysis) ; see 
concurring) (assertion of harmless error 
Ilprincipled explanation" for conclusion 
record in the case), A majority of this 
such an analysis in this case. 
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invalidity of the Ilespecially heinoustt aggravating factor was 

"irrelevant to the outcome of the case. It Johnson, 393 So. 2d at 1074. 

Since there is not a glimmer of analysis in those words concerning 

the effect of the error on the trial judge (or of reweighing of the 

sentence) the only way that they can be understood, under Richmond, 

is that Justice England believed the other aggravating factors 

provided a "justification for the death penalty. It Richmond v. Lewis, 

121 L.Ed.2d at 422. Justice England either applied an automatic 

affirmance rule or did not think about the issue at all. Under 

Richmond , there canbenootherreading ofthe concurrence inJohnson. 

Justice England's treatment of the invalid aggravation is axerox 

copy of the Richmond concurrence. As a result, Mr. Johnson's death 

sentence is invalid, just like Willie Richmond's - -  at least a 

majority of the state appellate court must perform constitutional 

harmless error analysis or appellate reweighing; no such review was 

afforded in either Johnson or Richmond: 

[Elven assuming that the . . . justices who 
joined the opinion properly reweighed, their 
votes did not suffice to validate the death 
sentence. One more D T O D ~ T  vote was needed, but 
there was none. As we have already explained, 
the [concurrence which] also voted to affirm 
petitioner's death sentence did not perform a 
curative reweighing, while the dissenter [sl 
voted to reverse. Therefore petitioner's 
sentence is invalid, whether or not the 
principal opinion properly relied on the 
"especially heinous, cruel or depraved" factor 

Richmond v. Lewis, 121 L.Ed.2d at 423 (citation omitted) (emphasis 

supplied). S o  too in Johnson, Itone more proper vote was needed" to 

"validate the death sentence. Justice England's opinion, like the 

Richmond concurrence, missed the mark. 
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This error standing alone invalidates Marvin Johnson's death 

sentence. It is, however, far f Tom the only error. The lead opinion 

and Justice England joined in striking the "great risk of death to 

manytt aggravating factor. The Court, however, then applied a rule 

of automatic affirmance to uphold death. After striking the "great 

risk" aggravator, the Court stated simply that the trial court's 

findings concerning the remaining aggravators "were proper. Johnson, 

393 So. 2d at 1073-74. With no further analysis, the lead opinion 

then concluded: 

death is the appropriate sentence to be imposed 
for this atrocious and cruel execution murder 
committed during the course of an armed robbery 
by an escaped convict who previously had been 
convicted of felonies involving the use or 
threat of violence. 

Id. at 1074. As in the Richmond concurrence, the ''plain meaning of 

this passage is that [Mr. Johnson's] aggravated background provided 

a conclusive justification for the death penalty. It Richmond v. Lewis, 

121 L.Ed.2d at 422 (emphasis in original). Under Richmond this is 

not enough, and the opinion's failure to perform a curative harmless 

error analysis or reweighing renders Mr. Johnson's death sentence 
invalid. Id. at 423. 9 

'The automatic affirmance approach which this Court applied to 
several cases at the time Mr. Johnson's appeal (that: death would be 
affirmed if there was other aggravation) relied on language from State 
v. Dixon, 283 So. 2d 1, 9 (Fla. 1973), (stating that "death is 
presumed to be the proper sentence" where there is one or more valid 
aggravating circumstance). This approach was followed in cases such 
as Armstrons v. State, 399 So. 2d 953, 963 ( F l a .  1981); Enmund v. 
State, 399 So. 2d 1362,  1373 ( F l a .  1981); Shriner v. State, 386 So. 
2d 525, 534 (Fla. 1980) (death presumed because there were other 
aggravating circumstances) ; Dobbert v. State, 375 So. 2d 1069, 1071 
( F l a .  1979); Ford v. State, 374 So. 2d 496, 503 (Fla. 1979) (death 
affirmed because there were other aggravators and the trial judge 
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F. This Court Erroneously Treated This Case As One Involving No 
Mitisation. 

The Court's erroneous review of Mr. Johnson's sentence was not 

confined to the aggravation side of the sentencing scales. Mr. 

Johnson's case was wrongfully treated as one with no mitigation. 

See Johnson, 393 So. 2d at 1073-74. In fact, the trial court only 

found that there was no "statutory" mitigation. The trial court did 

not find that there was no mitigation. This Court's reliance on a 

nonexistent finding of "no mitigation" deprived Mr. Johnson of his 

right to meaningful appellate review, as well as making it impossible 

for this Court to "perform a new sentencing calculus, Richmond, 121 

L.Ed.2d at 422. The Court left out one half of the equation. 

In performing appellate review the court must give due 

consideration tothe actual record in the defendant's case, including 

the mitigation in the record. "It cannot be gainsaid that meaningful 

appellate review requires that the appellate court consider the 

defendanL's actual record." Parker v. Dusser, 498 U.S. 308, 321 

(1991). This is particularly crucial in the context of a jury 

override case. Under the law governing such cases, the presence of 

found no mitigating factors); and Leduc v. State, 365 So. 2d 149, 
152 ( F l a .  1978)(same). As this Court said in Demm v. State, 395 
So. 2d 501 (Fla. 1981), a case decided less than a month after Johnson 
was decided, "death is presumedtt where all the aggravating factors 
are not stricken. Id. at 506.  

As discussed in the text, this Court applied such a presumption 
and rule of automatic affirmanceinMr. Johnson's case. That approach 
was expressly struck down by the  United States Supreme Court in 
Richmond. Richmond directly overrules what happened in Johnson and 
demonstrates that fundamental fairness requires that Mr. Johnson's 
execution not be allowed. See, e.s., James v. State, 615 So. 2d 668, 
669 (Fla. 1993) (reevaluating direct appeal decision because Espinosa 
v. Florida, 112 S .  Ct. 2926 (1992), lldeclaredll that the direct appeal 
affirmance was erroneous). 
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mitigation in the record on the basis of which a reasonable person 

could impose a life sentence reauires that the jury's life verdict 

be enforced. EsDinosa, 112 S. Ct. at 2928; Tedder v. State, 322 So. 

2d 908, 910 (Fla. 1975). 

Contrary to what the lead opinion said on direct appeal, the 

Itactual record" here leaves no question that the trial court never 

found that there was no nonstatutory mitigation. The trial judge 

found no statutory mitigating circumstances: "[Tlhere are no 

mitigating circumstances, as enumerated in [ R  921.1411 (6) and set 

forth in these findings of fact, to weigh against the aggravating 

circumstances and facts set forth, suDra.Il R .  1723, citing Alford 

v. State, 307 So. 2d 433 (Fla. 1975). The trial judge considered 

nonstatutory mitigation, Johnson v. Dusger, 523 So. 2d 161, 162 (Fla. 

19881, (so holding), but made no findings rejecting nonstatutory 

mitigation or finding that no such factors existed. As the judge 

himself indicated, he believed that the statute did not require 

findings concerning nonstatutory mitigation. R. 1591; see also 

5 921.141(3), Fla. Stat. (1977) (indicating that findings on 

nonstatutory mitigating factors were then not necessary). 

The United States Supreme Court has now explained that the 

absence of written trial court findings concerning nonstatutory 

mitigation in sentencing orders from this time period does not mean 

that the trial court affirmatively found that no nonstatutory 

mitigation had been established: 

By statute, the sentencing judge [was] required 
to set forth explicitly his findings as to only 
the statutory aggravating and mitigating circum- 
stances. Fla. Stat. 5 921.141(3) (1985). . . . 
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Onlyveryrecentlyhasthe Floridasupreme Court 
established a requirement that a trial court 
must expressly evaluate in its sentencing order 
each nonstatutory mitigating circumstance 
proposed by the defendant. 

Parker v. Dugger, 498 U.S. 308, 317 (1991). 

Therefore, the fact that the trial judge said nothinq about 

nonstatutory mitigation does not mean that he found that no 

n o n s t a t u t o r y m i t i s a t i o n w a s  established. As Parker and the existence 

of uncont rover tednons ta tu torymi t iga t ing  factors in the recordshow, 

the trial judge must have recognized and found nonstatutorymitigation 

(as the three dissenting Justices did on appeal). However, he found 

that it was outweighedbythe aggravating circumstances - -  including 

the invalid aggravating circumstances. The decision in Johnson 

consequentlyinvolves not  onlyreliance ona constitutionally invalid 

rule of automatic affirmance, it also deprived Mr. Johnson of 

meaningful appellate review of his Itactual record. Parker, 498 U.S. 

at 321. As the United States Supreme Court explained in Parker, after 

striking invalid aggravation, a reviewing court's harmless error 

analysis must be "based on what the sentencer actually found." Id. 

at 320. What this Court may not do after striking aggravating 

ci'rcumstances is to "ignore the evidence of mitigating circumstances 

in the record and misread the trial judge's findings regarding 

mitigating circumstances and affirm the sentence based on a 

mischaracterization of the trial judge's findings." Id. at 320. 

The starting point for determining "what the sentencer actually 

found" concerning nonstatutory mitigation is an examination of what 

nonstatutory mitigating the record discloses. Id. at 314. Perhaps 
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the strongest nonstatutory mitigating evidence in this case was 

clearly uncontroverted, as it came from the State’s own evidence and 

theory of the case. It is clear from the testimony of the State’s 

crucial witness, Gary Summitt, that the decedent fired first. R. 

975-79; Johnson v. State, 3 9 3  So. 2d at 1071. Moreover, according 

to the State’s theory of the case and argument, one of the bullets 

fired by the decedent actually hit the robber. The State argued that 

the bullet - -  according to the State’s theory, the bullet fired by 

the decedent - -  is located in Marvin Johnson’s pelvis. R. 1146-48, 

1170-71, 1175-76, 1181, 1223-39. According to the State’s theory, 

then, Marvin Johnson was shot at and wounded by the decedent before 

the decedent was shot and killed. 

This Court has found such nonstatutory mitigation sufficient 

to support a jury’s l i f e  recommendation. Hallman v. State, 560 So. 

2d 223, 226-27 ( F l a .  1990) . l o  It is also clear that the jury actually 

relied on this factor. Pearl S. Middlecoff, one of the members of 

Mr. Johnson‘s jury, expressed her belief in the reasonableness of 

the jury’s verdict of life: 

Johnson went in with the intention of getting 
drugs, not with the intention of shooting 
Moulton. If Moulton hadn’t shot him, he would 
probably be alive today . I put myself in 
Johnson’s position. I probably would have done 
the same thing. I think the judge was very much 
out of place [in overriding the jury]. 

Pensacola News Journal, March 2, 1986, p .  9A. 

“See -- also State v. Watson, 628 P.2d 943, 947, 129 Ariz. 60 (1981) 
(evidence that victim shot first found as nonstatutory mitigating 
circumstance) . 
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In addition to this powerful mitigating evidence concerning the 

circumstances of the offense, the defense presented mitigating 

evidence, most of which was uncontroverted, concerning Mr. Johnson's 

personality, his deprived childhood, his good deeds, close family 

ties and potential for rehabilitation. 

found to provide a reasonable basis for a jury's life verdict. 

e.s., McCamDbell v. State, 421 So. 2d 1072 ( F l a .  1982). 

Such evidence has also been 

See, 

Ronald C. Yarbrough, a clinical psychologist, conducted a 

diagnostic interview and psychological testing of Mr. Johnson. (R. 

1509-11). The reason for conducting these tests Ilwas to determine 

whether or not there might have been any particular emotional factors 

that might have perhaps been involved in [Mr. Johnson's1 decision 

making or what occurred in this instance" ( R .  1511). The test 

results were sufficient to allow Dr. Yarbrough to draw certain 

conclusions ( R .  1510-12) I 

Dr. Yarbrough's testing was intended to "predict . . Marvin's 
behavior under a variety of different circumstances.Il R. 1511-12. 

"His intellectual functioning . . . his approach to decision making, 
his . . . common sensell were evaluated.Il R. 1512. "Personality 

patterns" and Ifimpulse controlf1 were tested. R. 1512. And lastly 

Dr. Yarbrough tested Mr. Johnson's ability to "think . . . in a non- 
structured situation where there might be non-emotional and then 

emotional stimuli." R. 1512. 

Dr. Yarbrough explained that Mr. Johnson has "significant 

anxiety" and Itserious difficulty" when in stressful situations: 
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IH1 e exDeriences feelinss that he doesn't have 
a cosnitive - -  or, his head doesn't always know 
what his belly or his heart is soins to do. 

I then took Marvin from this sort of check list 
approach with true-false questions into the non- 
structured part of the personality evaluation 
. . . I [Tlhe importance of the ink blots . . 
. [is] to look at the factors behind his 
perception and behind his decision-making and 
thinking processes. 

R. 1517-18 (emphasis added). This t e s t ingandeva lua t iones t ab l i shed  

that Mr. Johnson has psychological problems with Ilemotional" and 

llimpulsivetl situations. He has emotional, impulsive and "very 

inadequate response [sl to [external] stimul [il : 

The emotional stimuli seemed to flood Marvin, 
and when he is in an extremely demanding 
emotional situation, he breaks down his normal 
mode of thinkins, even srocessins information. 
decision-makins: and I hvsothesize that he also 
breaks down his normal mode of resmndins with 
behavior. 

. . .  

Again, his emotional response is s o  strong that 
he does no integration of information. 

R. 1520 (emphasis added) I Under Lhe State's cross-examination, Dr. 

Yarbrough agreed that "as a hypotheticalll , if Mr. Johnson were 

involved in a robbery where Ilsomeone else decided to pull a gun on 

him,. . . this would be a highly stressful situationt1 where" his ability 

to think, make decisions, and probably his behaviort1 would 

"deteriorate very rapidly . . . R. 1524 (emphasis added). Because 

of his psychological impairments, under stress "[hie would respond 

dramatically, and i t w o u l d b r e a k d o w n f r o m h i s p r i o r w a y o f p e r c e i v i n g  

the situation. IIStress, D r .  Yarbrough explained, "breaks down" 

his llnormal way of responding.Il R. 1525. 
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Based onDr. Yarbrough's diagnosis, defense counsel arguedthat 

the injury which the State asserted Mr. Johnson suffered when shot 

by the decedent impaired his rationality at the time of the offense. 

The surprise, shock and pain caused by the shooting, combined with 

Mr. Johnson's psychological inability to cope with stressful 

situations, impaired his rationality. This is nonstatutorymitigation 

on which a jury can rely to vote for life. There is no evidence in 

this record that the trial judge rejected it. 

Mr. Johnson suffered froma severe addiction topainmedication, 

an addiction which began through prescriptions provided after a 

motorcycle accident. The addiction had consumed him. As Dr. 

Yarbrough explained, Mr. Johnson suffered from significant 

psychological impairments. 

Mr. Johnson's sister and daughter also testified as to his early 

life and family ties. While a young boy, and after Marvin's parents 

divorced, he and his sister lived with their blind father, in extreme 

hardship. R. 1528-30. The family home had no indoor toilet and no 

hot or running water. A modest amount of farm labor provided a meager 

family income. R .  1516. Marvin left school in the tenth grade and 

began working to help his family. R. 1526. Evidence was presented 

as to the adverse effect his execution would have on members of his 

family. R. 1526-28. 

Following the judge's instructions, R. 1565-72, and the jury's 

deliberations, R. 1659-60, the jurors returned a verdict for life. 

R. 1659-60. At judge sentencing, defense counsel submitted the 

following in mitigation: 
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No evidence indicated there was any intent to harm or kill 
when he entered the store or while the robbery was taking 
place. R .  1731. 

Forcewasusedonlyafter, accordingtotheState's theory, 
Mr. Johnson was being shot at when leaving; force was used, 
according to the State's case, only after Mr. Johnson was 
wounded. R. 1748. 

The exchange of gunfire was mitigated, again according to 
the State's own theory, by the fact that Mr. Johnson had 
been wounded and was in pain and did not premeditate but 
reacted spontaneously to being shot, R. 1757, as confirmed 
by Dr. Yarbrouogh's testimony about Mr. Johnson's 
impairments I 

No attempt to harm whatsoever was directed towards the two 
other persons in the store. R. 1732, 1758. 

H i s  backgroundwas of a familysuffering extreme hardship, 
R. 1734, with a blind father and a mother who had to work 
to provide for the family's meager income. 

His siblings and his children care for him, R. 1734, and 
he cared for them. 

The injury (being shot) impaired rationality at the time 
of the homicide. R. 1758. 

The offense would not have occurred had the robber not been 
shot at and injured. R .  1748. 

The psychological evidence was important mitigation. This 
evidence included, inter alia, the evidence that Mr. 
Johnson was impaired and subject to emotional I1flooding1l 
produced by stressful stimuli that caused his normal 
rationality to "deteriorate dramaticallyll. R. 1520-21. 

(10) That Mr. Johnson's emotional underdevelopment should be 
considered, Id. 

(11) That there had been nothing shown by the prosecution upon 
which to base a conclusion that the jury had reached an 
arbitrary or capricious decision for life imprisonment in 
view of the facts of the case. R. 1749. 

On appeal, the dissenting opinions of Justices McDonald and 

Overton and then-Chief Justice Sundberg recognized that there were 

nonstatutory mitigating factors which supported the jury's life 
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verdict. See Johnson, 393 So. 2d at 1075-76 (opinions of Sundberg, 

C.J., dissenting, and McDonald and Overton, JJ., dissenting). The 

trial judge never made any findings rejecting the nonstatutory 

mitigation. Here, as in Parker, the fact that there existed 

Ilsubstantial evidence, much of it uncontroverted, favoringmitigation" 

supports the conclusion that the trial judge llfound and weighed 

nonstatutorymitigating circumstances before sentencingf1 Mr. Johnson 

to death. Parker, 498 U.S. at 318. 

The lead opinion's failure to consider this nonstatutory 

mitigating evidence (based on an erroneous view of the trial judge's 

actual findings) renders the Court s review invalid under the eighth 

amendment. For this Court to have conducted constitutional harmless 

error analysis, it would have had to analyze what the trial court 

would have done, in the absence of the invalid aggravation and in 

the context. of the mitigation that was present in the record. This 

Court would have had to consider how the trial court would have 

weighed the remaining aggravation against the mitigation in the actual 

record and "the recommendation of the jury.11 Lewis v. State, 398  

So.  2d 432, 439 (Fla. 1981). It is manifest from this Court's opinion 

on direct appeal that it undertook no such Itharmless error" review, 

and thus failed to correct the infirmities in the trial court's death 

sentence. 
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G.  At the Time of Marvin Johnson's Sentencing and Appeal this Court 
Had Failed to Enforce a Reliable Limitins Construction of the 
tlEsDecially Heinous" Assravatins Factor. 

1. The Constitutional Standard 

In Florida, the sentencing authority is divided between 

the jury and the sentencing judge. Eminosa, 112 S. Ct. at 2928-29. 

There is no question that, like the penalty phase jury, the trial 

judge Itis at least a constituent part of 'the sentencer'. . . I 1  

Sochor, 119 L.Ed.2d at 341. Thus, the trial judge's sentencing 

discretion, like the jury's, must be limited by "clear and objective 

standards that provide specific anddetailedguidance, and that make 

rationally reviewable the process for imposing a sentence of death. 

Godfrey v. Georgia, 446 U.S. 420, 428 (1980). 

In a series of recent cases, the United States Supreme Court 

has articulated the eighth amendment standards governing sentencer 

weighing of vague aggravating factors. Essinosa v. Florida, 112 S. 

Ct. 2926 (1992); Sochor v. Florida, 112 S. Ct. 2114 (1992); Arave 

v. Creech, 113 S. Ct. 1534 (1993); Richmond v. Lewis, 121 L.Ed.2d 

411 (1992); Lewis v. Jeffers, 497 U.S. 764 (1990). These standards 

are fully applicable to the Florida trial judge's sentencing decision, 

and are of particular importance where, as here, the trial judge (and 

members of this Court) relied on invalid aggravation in a jury 

override case. 

"The relevant Eighth Amendment law is well defined. Richmond, 

A statutory aggravating factor "is unconstitu- 121 L.Ed.2d at 420. 

tionally vague if it fails to furnish principled guidance for the 

choice between death and a lesser penalty.Il Id., citing Maynard v. 
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Cartwrisht, 486 U.S. 356, 361-64 (1988); Godfreyv. Georsia, 446 U.S. 

420, 427-33 (1980). If the language of the aggravating factor itself 

is too vague to provide guidance to the sentencer, it must then be 

determined whether the state courts have adopted a limiting 

construction of the aggravating factor; and if so,  whether the 

limiting construction is constitutionally sufficient, Creech, 113 

S. Ct. at 1541, is actually enforced and has been actually applied 

in the defendant's case. Richmond, sumra. In order for a limiting 

construction to provide guidance to a sentencing judge, the 

aggravating factor must have been narrowed adequately by the state 

appellate court prior to the sentencing decision. Richmond, 121 

L.Ed.2d at 420. In addition, for a limiting construction to be 

constitutionally sufficient, it must "provide a principled basis" 

f o r  distinguishing "those who deserve capital punishment from those 

who do notll: "If the sentencer fairly could conclude that an 

assravatinq circumstance amlies to every defendant elisible forthe 

deathDenaltv, the circumstance is constitutionally infirm.l! Creech, 

113 S. Ct. at 1542 (emphasis added) (citations omitted). In order 

to comply with this requirement, the state courts must "adhere[] to 

a single limiting construction. Id. at 1544. Finally, if the state 

courts have adopted an adequate limiting construction, they must not 

apply it arbitrarily, i. e . ,  they may not weigh the aggravating factor 

if no reasonable sentencer could find that the factor, as limited, 

applies to the facts of the case before the court. Lewis v. Jeffers, 

497 U.S. 764, 781 ( 1 9 9 0 ) .  
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Applyingthese standards, there is noquestion that the language 

of Florida's "especially heinous, atrocious, cruelt1 aggravating 

circumstance does not provide any guidance to the sentencer - -  the 

United States Supreme Court has now so held. EsT]inosa, 112 S. Ct. 

at 2928; see also Shell v. Mississimi, 498 U.S. 1 (1990). As 

demonstrated below, at the time Mr. Johnson was sentenced to die, 

this Court did not enforce a limiting construction on the 

tlheinousnessll aggravating factor, but reviewed facts (often, as this 

Court's opinions show, randomly) to determine whether they fit one 

or more "pejorative adjectivest1 that "describe a crime as a whole. 

Creech, 113 S. Ct. at 1541. Accordingly, at the time of sentencing, 

there was no llconstitutionally sufficient" limiting construction of 

the aggravating factor, and the trial judge's weighing of the factor 

I1invalidatedtt the death sentence. Strinser, 112 S. Ct. at 1139. 

Moreover, as Justice England held, and as many of the trial judge's 

own comments indicated, on the facts of this case no rational fact 

finder could have found the factor under an adequate limiting 

construction. 

2. Marvin Johnson's Case 

Central tothe United States Supreme Court's capital punishment 

jurisprudence is the principle that an aggravating circumstance must 

Itgenuinely narrow the class of persons eligible for the death 

penalty.Il Zant v. Steshens, 462 U.S. 862, 877 (1983). To do this, 

the aggravator must "provide a principled basis" for distinguishing 

those who deserve death from those who do not. "If the sentencer 

fairly could conclude that an aggravating circumstance applies to 
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every defendant eligible for the death penalty, the circumstance is 

constitutionally infirm. Creech, 113 S Ct at 1542. For a limiting 

construction of an otherwise vague aggravating factor to be 

constitutionally sufficient, the limiting construction that relies 

on something more than Ilpejorative adjectivesll and must truly narrow 

the class of those eligible for the death penalty. Without such a 

limiting construction, the sentencer is left free to apply the 

aggravating factor to virtually any case. At the time of Mr. 

Johnson's sentencing, this Court had not enforced a limiting 

construction of the llheinousnesslf aggravating factor. The trial court 

was free to apply - -  and did in fact apply - -  unfettered discretion 

in finding and weighing the aggravator. 

In Proffitt v. Florida, 428 U.S. 246 (19761, the United States 

Supreme Court approved Florida's heinousness aggravating factor on 

the understandinqthat the factor was limited to "the conscienceless 

or pitiless crime which is unnecessarily torturous to the decedent. 

Proffitt, 428 U.S. at 255-56; see also Lewis v. Jeffers, 497 U.S. 

764, 775 (1990). The Proffitt Court's understanding of the aggravator 

was based on its reading of Dixon v. State, 283 So. 2d 1 (Fla. 1973) I 

cert. denied, 416 U.S. 943 (1974). In light of Sochor v. Florida 

and EsDinosa v. Florida, this Court has now recognized that without 

the limiting construction, the heinousness aggravating factor is 

invalid. Richardsonv. State, 604 So. 2d 1107, 1109 (Fla. 1992) ("the 

crime must be both conscienceless or pitiless and unnecessarily 

torturous to the decedent. I ! )  (emphasis original) . See also Elledge 
v. State, 613 So. 2d 434 (Fla. 1993) (disapproving reliance on the 
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aggravatorthat omittedthe I lunnecessar i ly tor turous to  the decedent" 

language) ; Cannady v. State, 620 So.  2d 165, 169 ( F l a .  1993) (holding 

that the heinousness aggravating factor applies only to Iltorturousll 

murders, and that if applied to a sudden killing by gunshot it would 

apply to most, if not all first-degree murders, and would therefore 

be questionable under the eighth amendment.). 

Prior to Sochor and EsDinosa, however, and at the time Qf 

Mr. Johnson's sentencing, this Court often failed to enforce the 

Dixon/Proffitt "unnecessarily torturous11 limiting construction, or 

any other limiting construction, to the heinousness aggravator. In 

numerous cases, this Court approved findings of the aggravator because 

the crime was Ilevil, "wicked, l1 Ilatrocious" or some similarly vague 

term standing alone. See, ems., Harqrave v. State, 366 So. 2d 1, 

5 (Fla. 1979) (crime was extremely wicked and shockingly evil) ; Henry 

v. State, 328 So. 2d 430, 432 ( F l a .  1976) (crime was atrocious and 

heinous) ; SDinkellink v. State, 313 So. 2d 666, 668, 671 (Fla. 1975) 

(shooting of decedent to recover money stolen from defendant was 

"especially cruel , atrocious and heinous" ) . Such characterizations 

of a crime are axiomatic examples of Ilpejorative adjectives . . . that 
describea crimeas awhole andthat [theunitedstates Supreme] Court 

has held to be unconstitutionally vague. Creech, 113 S .  Ct . at 1541. 

As a result, they cannot supply a constitutionally sufficient limiting 

construction. 

At times, this Court also relied on a formulation of heinousness 

derived from Dixon but not approved in Proffitt: that a crime 

Ilaccompanied by additional acts setting it apart from other capital 
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felonies, Dixon, 283 So. 2d at 9, is "especially heinous. However, 

this formulation also provided no guidance to trial judges, as this 

Courtsimplywoulddecidewhethertherewere, see, e.g., Hovv. State, 

353 So. 2d 826, 833 (Fla. 19771, or were not, see, e.q., COODer v. 

State, 336 So. 2d 1133, 1141 (Fla. 19761, sufficient Iladditional acts1' 

for the crime as a whole to be characterized as Ilespecially heinous. 

Thus, this formulation removed all boundaries from the circumstance 

since the nature of the Iladditional actst1 that could be used to find 

heinousness was completely undefined and open-ended. 

Relying on general facts of the crime, as this Court consistently 

permitted sentencing judges to do at the time Mr. Johnson was 

sentenced, allows the sentencer uncontrolled discretion to impose 

death based solely on the sentencer's subjective reactions, and does 

not allow for a constitutional narrowing of the class of those 

eligible for a death sentence. 

We agree that all of the circumstances 
surrounding a murder must be examined to 
determine whether the murder was especially 
heinous, atrocious or cruel, 11 but there must be 
some obi ective standard that mecif ies which 
circumstances sumort such a determination. 
Consideration of all the circumstances is 
permissible; reliance upon all the circumstances 
is not , . . No objective standards limit 
that discretion. 

Cartwrisht v. Maynard, 822 F.2d 1477, 1491 (10th Cir. 1987) (en banc) , 

aff'd, Maynard v. Cartwrisht, 486 U.S. 356 (1988). Allowing trial 

judges to rely on "all the circumstances1I of the crime directly 

conflicts with the holdings of precedents suchascartwrisht, 

and Creech. 
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Given that this Court had not consistently enforced an adequate 

limiting construction of the "especially heinous" aggravator at the 

time of Mr. Johnson's sentencing, it is npt surprising that the 

aggravator was arbitrarily and inconsistently applied to cases with 

materially identical fact patterns. In fact, this Court was unable 

to apply the factor consistently in the same case. In Raulerson v. 

State, 358  So. 2d 826 ( F l a .  1978) (Raulerson I), the defendant shot 

to death a policeman who had interrupted a felony. This Court 

rejected a claim that the decedent's instantaneous death meant that 

the crime was not heinous, citing the facts that the murder was 

committed during the course of a robbery and rape, and that the 

deceased was aware that his life was in danger during an exchange 

of gunshots before the fatal shot. Raulerson I, 358 So. 2d at 834. 

In Raulerson v. State, 420 So. 2d 567 ( F l a .  1982) (Raulerson II), 

the Court, however, held precisely the opposite, citing cases in which 

it struck the heinousness factor because death was quick. Raulerson 

- 11, 420 So.  2d at 572. 

Raulerson I (overruled in Raulerson 11) is the only case pr io r  

to Johnson where the heinousness aggravator was approved although 

the victim died instantaneously from a single gunshot wound. The 

Johnson prosecutor cited Raulerson I (subsequently overruled in 

Rawlerson 11) as a reason why the trial judge should find and rely 

on heinousness aggravator. R. 1755. 

The only conclusion that can be reached in light of the lack 

of an adequate limiting construction of the 

the flatly contradictory results of factually 
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is that, at the time Mr. Johnson was sentenced, trial courts decided 

whether the aggravator had been established and this Court reviewed 

those decisions based on a general "feeling1I about the facts. That 

is not enough - -  such an approach fails to give the sentencer any 

meaningful guidance in making the decision whether to allow life or 

impose death, anddoes not constitutionally narrow the class of death- 

eligible individuals. Sentencers were free to make the kind of 

arbitrary and capricious decisions concerning the ultimate penalty 

that were condemned by the United States Supreme Court over twenty 

years ago i n  Furman v. Georgia, 408 U.S. 238 (1972) I and just recently 

in a line of cases concerning the proper application of aggravating 

factors. EsDinosa; Sochor; Stringerv. Black, 112 S. Ct. 1130 (1992). 

In the absence of a clear, objective limit on the vague words of 

Florida's heinousness aggravator, Mr. Johnson's death sentence, 

imposed in reliance on that aggravator, is unconstitutional. 

3. The Trial Judse Failed to A m l y  A Limitins Construction 
to the Assravatins Circumstance 

Trial testimony established that the robber was leaving the 

pharmacy when the pharmacist grabbed a hidden gun and started 

shooting. The pharmacist continued to shoot until his gun was 

emptied. Johnson v. State, 393  So. 2d at 1071. According to the 

State's theory of the case, one of the bullets fired by the pharmacist 

hit the robber in the hip, where it lodged in the pelvis. See R. 

1146-48, 1170-71, 1175-76, 1181, 1223-39." The robber shot the 

llThe State's theorywas basedonevidence that one ofthebullets 
fired by the pharmacist was fired from short range and towards the 
ground at the robber, who was on all fours, and a crime scene 
reconstruction that according to the State showed that one of the 
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pharmacist once in the chest and the pharmacist died instantly. 

Johnson, 393 So. 2d at 1071. 

The trial judge found the heinousness aggravating factor on the 

following basis: 

While the method and manner of the murder 
was not esrseciallv heinous, except to the extent 
that any murder is heinous, the murder was 
atrocious and cruel and was committed to reek 
(sic) revenge upon Woodrow Moulton . . 

R. 1722 (emphasis added). The trial judge found that the killing 

was especially heinous." He also noted that the killing did 

not vlinflict[l pain" because it was "pretty brief" and the victim 

"died immediaLely." R. 1625. Therefore, it is clear that the trial 

judge did not find that the murder was "designed to inflict a high 

degree of pain" or that it was I1torturous." No rational fact finder 

could make such a finding in this case, as the State itself admitted. 

R. 1548. 

The trial court did find that the murder was llatrocious and 

cruel." It must be assumed, see Zeisler v. Dusser, 523 So. 2d 419, 
420 ( F l a .  1988)(a trial judge is presumed to follow his jury 

instructions), that the trial judge relied on the definitions of those 

terms that he gave to the jury. R. 1567. (llAtrocious means 

outraqeously wicked and . . . vile", cf. Godfrey [finding such a 
construction unconstitutionally vague] ; "Cruel means designed to 

inflictahighdegree of pain; utter indifference too revenenjoyment 

of the suffering of others; pitiless.", cf. Maynard v. Cartwrisht, 

[finding such a construction unconstitutionally vague]). Those 

bullets fired by the pharmacist was unaccounted for. 
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definitions donot containany adequate limiting construction of the 

aggravating factor. Shell v. MississiDpi, 498 U.S. 1 (1990) ; Atwater 

v. State, 626 So.  2d 1325, 1328-29 ( F l a .  1993). Nor is there 

reference in the findings to any other limiting construction. Rather, 

the findings merely recite characterizations of the facts that in 

no way reflect a narrowing of the class of death eligible defendants. 

Such an ad hoc decision to apply and weigh an aggravating factor 

violates the eighth amendment and invalidates the death sentence. 

4. No Rational Fact Finder Could Find the Heinousness 
Aqsravatinq Factor if an Adeauate Limitins Construction 
Were ADDlied 

The limiting construction this Court now consistentlyenforces, 

had it been applied in Johnson, would have required the sentencer 

to determine that the crime was llunnecessarily torturous to the 

victim" before finding and weighing the heinousness aggravating 

factor. As this Court explained in Richardson v. State, 604 So.2d 

1107, 1109 (Fla. 1992) (emphasis in original), the aggravating factor 

only applies if the crime is "both conscienceless or pitiless and 

unnecessarily torturous to the 

No rational fact finder could find that this crime was 

unnecessarily torturous to the victim. Until moments, if at all, 

before the fatal shot, the decedent did not know that he would be 

killed. He was killed by a single shot to the heart, and "died 

immediately.11 R. 1625. The prosecutor asreed that there was no 

"unnecessarily torturous Dain on the victim.11 R. 1609. The trial 

judge himself also agreed, noting that there was no evidence that 

great pain or torture was inflicted, R. 1625, and that the Ilmethod 
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and manner" of the homicide was not l1heinousl1. R. 1722. There was 

- no basis for finding that this was a torturous killing. On these 

facts, the trial judge's finding of the heinousness aggravating factor 

was arbitrary, capricious and invalid. 

5. Mr. Johnson Is Entitled to Review Under Esdnosa .  Creech, 
Ri chmond and Lewis v I J e f f  ers . 

Essinosa invalidated Florida's application of this very 

aggravator and overruled a substantial body of precedent from this 

Court upholding this aggravator. l2 Recognizing this fact, this Court 

held in James v. State, 615 So, 2d 668 (Fla. 19931, that EsDinosa 

must be retroactively appl iedwherethevagueness  of the aggravating 

factor was objected to at trial and the issue was raised on appeal 

- -  as this Court concluded, !lit would not be fair to deprive" such 

petitioners of the benefit of what Eminosa recognized. James, 615 

So. 2d at 669. 

Mr. Johnson's counsel objected to the vagueness of the 

heinousness aggravating factor and to its applicabilityattrialand 

raised the issue on appeal. He argued that the homicide was a 

shooting in a felony murder situation, and that "if this case is out 

of the category of the normal capital crime, it's out of the category 

. . . in the other direction fromv1 crimes to which the "heinousnessll 
factor applies. R. 1732. He raised the argument that if the 

aggravator applied to Mr. Johnson's case, the aggravating factor would 

12E.g .  I Cooser v. State, 3 3 6  So. 2d 1133, 1140-41 (Fla. 19761, 
and Smalley v. State, 546 So. 2d 720, 722 ( F l a .  1 9 8 9 )  (ruling that 
the standards of Godfrey v. Georsia, 446 U.S. 420 (1980) I and Maynard 
v. Cartwriqht, 486 U.S. 356 (1988), are inapplicable to Florida); 
Occhicone v. State, 570 So. 2d 902, 906 (Fla. 1990) (same). 
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be overbroadly applied to virtually all first degree murders, in 

violation of the eighth amendment requirement that aggravating factors 

genuinelynarrowthe class of persons eligible forthe deathpenalty. 

See, e . g . ,  R. 1731 (crime not heinous, atrocious and cruel and 

aggravatorwouldbe overbroadlyappliedwherethe robber hadnoprior 

intent to kill anyone and had himself been wounded at time of 

killing) ; R. 1734 (manner of killing much less aggravated than cases 

involving Ilhorrible things that people have done to other people where 

the death penalty is not imposed."). See also Cannadv v. State, 620 

So. 2d 165, 169 ( F l a .  1993) (agreeing with Mr. Johnson's counsel's 

analysis - -  that the aggravator is overbroadly applied in 

circumstances such as those involved in this case). 

\ 

Mr. Johnson ' s thencounse larguedonappeal tha t theaggrava t ing  

factor was not applicable, and that applying the factor to this case 

would be arbitrary and overboard. See dohnson v. Dusser, 523 S o .  

2d 161, 162 ( F l a .  1988) (rejecting claim of ineffective assistance 

of appellate counsel on the grounds that this issue was "raised on 

direct appeal" ) 

Thus, the objection to the vagueness and applicability of the 

Ilespecially heinousll aggravating factor was preserved at trial and 

raised on appeal. As in James, Ilit would not be fair" to deprive 

Mr. Johnson of the benefit of EsDinosa and the other decisions that 

have made clear that there was a violation of the eighth amendment 

when the trial judge weighed the Ilespecially heinous1' aggravating 

factor. 
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6. The Constitutional Error That Infected the Trial Judqe's 
Weishins Process Was Not Harmless Beyond a Reasonable Doubt 

Two of the aggravating factors weighed by the trial judge - -  

the "heinousness11 aggravating factor and the "great risk of death 

to many" aggravating factor - -  were invalid. This Court has never 

considered the issue of whether those errors were harmless. In fact, 

the three-Justice lead opinion f o r  death affirmed with the belief 

that the "heinousness1I factor applied. Johnson v. State, 393 So. 

2d at 1073-74. Justice England, who found the Ilheinousness" factor 

invalid, neitherdiscussedharmless e r r o r n o r m a d e a c o n s t i t u t i o n a l l y  

adequate finding concerning harmless error. a at 1074 (England, 
J., concurring). 

No such finding could have been made. Two of the aggravating 

factors weighed by the trial court - -  and the two most weighty - -  

were invalid. In deciding whether to impose death or life in the 

absence of those circumstances, the trial judge would have been 

required to weigh the remaining aggravating circumstances against 

the uncontroverted and extensive nonstatutory mitigation and the 

jury's verdict of life. Lewis v. State, 398 So. 2d 432, 438-39 ( F l a .  

1981). There is no way for this Court to know how the trial judge 

would have measured those scales. The only way to know whether a 

judgewhose considerationwasuninfectedbyinvalidaggravationwould 

have imposed life or death is to conduct a new sentencing proceeding. 

Mr. Johnson is entitled to relief. 
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CLAIM I1 

THE EXECUTION OF MARVIN JOHNSON WOULD CONSTITUTE 
A CRUEL OR UNUSUAL PUNISHMENT, IN VIOLATION OF 
ARTICLE I, § 17 OF THE FLORIDA CONSTITUTION13 

Florida's Constitution is a primary and independent source of 

individual rights that exceeds the rights grantedbythe United States 

Constitution. Travlor v. State, 596 So. 2d 957 (Fla. 1992). Article 

I, § 17 of the Flor ida  Constitution prohibits Itcruel or unusualtt 

punishments. Unlike the United States Constitution's tlcruel and 

unusualtt punishments clause, Florida's provision is worded in the 

disjunctive. This difference has substantive significance - -  

Article I, § 17prohibits i rnpos ing thedea thpena l ty i f todosowould  

be either ttcruelll or vvunusual." Allen v. State, No. 79,003, s l i p  

op. at 8 and n.5 ( F l a .  Mar. 24, 1994); Tillman v. State, 591 So.  2d 

167, 169 n.2 ( F l a .  1991) * 

In Allen, this Court held that it would be cruel or unusual, 

in violation of Art. I, § 17, to impose the death penalty on a 

defendant who was under sixteen at the time the crime was committed. 

Allen, slip op. at 8. This Court considered several pertinent facts 

in arriving at the conclusion that it would be cruel or unusual to 

execute such a defendant. The Court noted that the execution of such 

death sentences is rare, and that such death sentences - - for various 

reasons - -  have been generally reversed. Allen, slip op. at 7-8 and 

n.4. The Court did not inquire into the reasons for these facts, 

holding instead that "the relevant fact we must confront'' is the 

I3Mr. Johnson's execution would also be so freakish, for the 
reasons set forth herein, as to violate the Eighth Amendment to the 
United States Constitution. 
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rarity of death being imposed and upheld in such cases. Id., slip 
op. at 8. In light of this fact (rarity), the Court held that it 

wouldbe cruel orunusual for some small number of similarly-situated 

defendants to be executed "while the vast majority of others are not, 

even where the crimes are similar." a, slip op. at 8-9. 
What this Court said about young defendants in Allen is equally 

applicable today to persons, like Mr. Johnson, who have received jury 

verdicts of l i f e .  The relevant fact that this Court must confront 

here is that defendants who receive a jury verdict of life are almost 

never executed. Prior to Furman v. Georgia, 408 U.S. 238 (19721, 

of course, a defendant who received a jury verdict of life could not 

be executed. 5 775.082 (l), Pla. Stat. (1971) (providing for mandatory 

sentence of life imprisonment where a majority of the jury so 

recommended). Since Florida's death penalty statute was amended to 

permit trial judge overrides of jury life verdicts, only three persons 

who received a life verdict have actually been executed - -  Ernest 

Dobbert, Beauford White and Bobby Francis. 

Following review by this court on direct appeal, only a minuscule 

number of persons with a jury-override death sentence remain under 

sentence of death. Since 1974, this Court has rendered 140 decisions 

on direct appeal, involving 129 individuals, in cases in which a death 

sentencewas i m p o s e d f o l l o w i n g a j u r y l i f e v e r d i c t .  Inonly40 cases, 

involving 37 individuals, was the death sentence affirmed by this 

Court on direct appeal. 

Then, in post-conviction proceedings, over half of these 37 

Only fourteen individuals obtained relief from the death sentence. 

I 
I 
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individuals, including Marvin Johnson, whose jury life verdicts were 

now overridden remain under sentence of death. Of the remaining 115 

( 8 9 %  of the total) almost all have received a life sentence or had 

their convictions reversed (a few are awaiting resentencing 

proceedings) . See Appendix A .  And, of course, there is a likelihood 

that many and perhaps all of these 14 will obtain relief in post- 

conviction proceedings. 

These figures become even more significant when viewed in 

conjunctionwiththose concerninghornicidedefendantswhose jury life 

verdicts are acceDtedbythe trial judge. Although it is impossible 

to determine the precise number of persons who, following Florida's 

enactment of its current death penalty statute in December, 1972, 

have been sentenced to life in prison after a jury life verdict, some 

estimates may be made. Figures from the Department of Corrections 

show that since 1980, the earliest point at which computerized records 

are available, some 2,000 persons have been sentenced to life 

imprisonment as principals in first-degree murder cases. See 

Appendix B. Even accounting for those life sentences imposed as a 

result of guiltypleas, any small number of death-to-life overrides, 

and cases in which the death penalty was not: sought, it is clear that 

there are hundreds of cases in which jury life verdicts were accepted 

by the trial judge. These cases stand in contrast to the rare cases 

inwhichdefendants who receivedl i feverdictswere actually executed 

or might still be executed. 

These facts bear ou t  that under Allen and Art. I, S 17, the 

execution of Marvin Johnson would be llunusuallt by any definition and 
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thus would violate the Florida Constitution. 

this pending execution also sheds light on its cruelty. 

The unusual nature of 

The unusual and indeed cruel nature of the imposition of the 

death penalty on Mr. Johnson is highlighted by the grave doubts that 

numerous judges have harboredconcern ingtheval id i tyof  the override 

i n  his case, and the fact that at the time Mr. Johnson's sentence 

was reviewed, t h i s  Court did not give jury override cases the same 

searching review that it now provides. Three (3) Justices of this 

Court, including two who are now sitting - -  Justices Overton and 

McDonald - -  believed that there was a "reasoned judgment by the jury 

in favor of a life sentence," Johnson, 393 So. 2d at 1075 (Sundberg, 

C.J., dissenting), based on the facts, inter alia, that the manner 

of the homicide was not especially aggravated; that the victim had 

initiated the shooting; that other persons present were spared, id.; 

and that the psychologist's testimony supported the conclusion that 

the killing was "an unplanned reaction to being fired at.!! Id. at 
1076 (McDonald and Overton, JJ., dissenting). 

Since Mr. Johnson's direct appeal, the law regarding the 

propriety of the jury override has evolved to the extent that there 

is no doubt today concerning the wrongfulness of the override in this 

case. The original dissenters' opinions accurately reflect the 

current state of the law of overrides. In 1988, two more Justices 

of this Court agreed with Justices Sundberg, Overton and McDonald 

that there was a reasonable basis €or the jury life verdict and that 

this override death sentence was wrong under this Court's current 
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standards. Johnson v. Dusser, 523 So. 2d 161, 163 ( F l a .  1988) 

(Barkett and Kogan, JJ. 1 . 
Then, onlyayearaf te r !Johnsonv.  Dusserwas decided, this Court 

acknowledged that prior to 1986 - -  during the time period in which 

it affirmed Mr. Johnson's death sentence - -  it had failed to apply 

Tedder v. State, 322 So. 2d 908, 910 (Fla. 1975) , consistently. As 

this Court explained in Cochran v. State, 547 So. 2d 928, 933 ( F l a .  

1989) (emphasis added) : 

During 1984-85, we affirmed on direct 
appeal trial judge overrides in eleven of 

contrast, during 1986 and 1987, we have affirmed 
overrides in only two of eleven cases, less than 
twenty percent * This current reversal rate of 
over eighty percent is a strong indicator to 
judges that they should place less reliance on 
their independent weighing of aggravation and 
mitigation. . 

. . . . Clearly, since 1985 the Court has 
determined that Tedder means sreciselv what it 
saw, that the judgemust concurwith the jury's 
life recommendation unless Itthe facts suggesting 
a sentence of death [are] so clear and 
convincing that virtually no reasonable person 
could differ." Tedder, 322 So. 2d at 910. 

fifteen cases, seventy-three percent. BY 

As this Court explained in Cochran, override cases decided in 

1984-86 or earlier are "not indicative of what the present court does 

. . . v v v  Id. at 933. In light of Cochran, the following facts are 

indisputable: (1) at least half of the members of the current Court 

believe that an injustice was done to Mr. Johnson when his death 

sentence was affirmed and (2) at least half of the Court also believes 

that that injustice was the result of the Court's former practice, 

now corrected, of not treating Tedder as "meaning what it says.ll 
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Five (5) members of the Florida Supreme Court and s i x  (6 1 federal 

Judges have explained that Marvin Johnson's override death sentence 

is questionable, unfair or wrong. See Johnson, 393 So. 2d at 1075-76 

(Overton, McDonald and Sundberg, JJ.); Johnson, 523 So. 2d at 163 

(Barkett and Kogan, JJ.) ; Johnson v. Dusser, 911 F.2d 440 (11th Cir. 

1990) (Anderson and Kravitch, JJ.) ; Johnson v, Sinsletary, 938 F.2d 

1166, 1186, 1196 (11th Cir. 1991) (en banc) (Tjoflat, C.J., and 

Johnson, Clark, Anderson and Kravitch, JJ. ) ; Johnson v. Wainwrisht, 

No. TCA 8 2 - 0 8 7 5 ,  s l i p  op. at 53 (N.D. Fla. 1985) (Hoeveler, J.) (Under 

Tedder, this case "was not one for which execution was appropriateff). 

This case strikingly demonstrates that Ifappealing a 'life override' 

under Florida's capital sentencing scheme [has been] akin to Russian 

Roulette." Ensle v. State, 495 U.S. 924, 928 (1988) (Marshall and 

Brennan, JJ.) . 
Inlight ofthe statistics set forthabove, it is freakish, cruel 

and unusual enough for any person who received a jury life verdict 

in Florida to be executed. It would be even more freakish to execute 

Marvin Johnson, where numerous jurists agree that it would be unjust 

toexecutehim, andwhere hisdeathsentencewas onlyaffirmedbecause 

this Court misapplied Tedder. 

Mr. Johnson's case is unique among override cases: it is the 

only such case in which the override still stands despite a finding 

by a majority of the Court that last reviewed the case that the 

override was improper. This Court's analysis in Allen counsels that 

Mr. Johnson's execution should not be allowed. 
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The execution of a person who does not deserve to die would be 

the ultimate injustice. The writ of habeas corpus lies to prevent 

exactly this type of injustice. Habeas corpus relief is "freely 

grantable of right to those unlawfully deprived of their liberty in 

any degree," State v. Bolvea, 520 So. 2d 562, 564  (Fla. 1988) , and 

thewrit of habeas corpus allowsthis Court: to Itissue suchappropriate 

orders as will do justice." Anslin v. Mavo, 88 So. 2d 918, 920 (Fla. 

1955). This Court should issue the writ to prevent the unjust, cruel 

and unusual execution of Marvin Johnson. 

CONCLUSION 

For the reasons stated herein, Petit,oner prays that the Court 

stay his execution and vacate his death sentence. 

Respectfully submitted, 

BILLY H. 1 NOLAS 
Fla. Bar No. 806812 
JULIE D. NAYLOR 
Fla. Bar No. 794351 
P.O. Box 4905 
Ocala, Florida 32678-4905  

\ 

( 904 )  620 -0458  

STEVEN J. UHLFELDER 
Fla. Bar No. 139581 
Holland & Knight 
Suite 6 0 0  Barnett Bank Building 
315 South Calhoun Street 
Post Office Drawer 810 
Tallahassee, FL 32302 
( 9 0 4 )  2 2 4 - 7 0 0 0  

Counsel for Petitioner, 
Marvin Edward Johnson 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing 

has been hand delivered to Mark Menser, Assistant Attorney General, 

Department of Legal Affairs, The Capitol, Tallahassee, FL, this 13th 

day of May, 1994. 

Attorney I 
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RLORlDA SUPREME COURT UFE OVERRIDE DECISIONS 
ON DIRECT APPEAL, from 1974 through May 5, 1994 

Since 1974, the Florida Supreme Court has rendered 140 decisions on direct appeal in 

capital cases in which a sentence af death was imposed by the trial court following a jury 

recommendation of life. These 140 decisions involved 129 individuals since in one case, 

(Ziegler), the override has been &fumed twice by the court, once following his conviction and 

sentence and later following a resentencing; in two cases (Dobbert and Barclay), the ovemde 

was affirmed on direct appeal and again following a Gardner remand; in three cases (Spaziano, 

Porter and Engle), the ovemde was affirmed after the FSC had remanded the matter for further 

sentencing proceedings; and in five cases (Douglas, Barclay, Buford, Stevens and McCrae), the 

court imposed a life sentence on direct appeal after it had initially aFfirmed the override (twice 

for Barclay), but the sentence had been subsequently set aside in collateral post conviction 

. 

proceedings. 

Of the total of 140 jury ovemde decisions rendered on direct appeal, the FSC bas set 

aside the death sentence and imposed a sentence of life in 83, reversed the conviction in 14, 

remanded for further sentencing proceedings in five, and flmed the override in 40. The 

numbers total 142 because in one case, Mac Wright (1991), the court reversed the conviction 

and precluded a death sentence on retrial, and in another, Robert Craig (1983, the court 

"affirmed" the override but remanded for a new sentencing proceding for other reasons. It 
c+- 

should also be noted that of the 40 affmances, two cases, Dobbert and Barclay, were m which 

the override was affirmed a second time following a Gardneg remand hearing. So technically 

they are not separate override decisions given that the limited purpose of the remand was to 

determine if the trial court considered matters in sentencing not disclosed to the capital defendant 

and his counsel. The 40 affiiances then involve 37 individuals given that the overrides were 

"affirmed twice" in Dobbert, Barclay and Ziegler. The year by year breakdown of f l m m c e s ,  



life sentences, reversals, and remands for further sentencing is set out below. Following this 

breakdown is a listing of this court’s direct appeal jury override decisions. It should be noted 

in the following cases, that death was also imposed for a murder in which the jury recommended 

death; Groover (1984), Cfaig (1987, Amos (1989) and Garcia (1990) and that in the following 

cases, the FSC reversed the conviction without referencing the fact that the case involved an 

ovemde, Jones (1985) and Amos (1989). In light of double jeopardy considerations, see Wright 

(1991), one would expect the FSC to now address the propriety of the override, irrespective of 

whether a reversal of the conviction is warranted. 
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AFFIRMANCES, LIFE 
FfEvER$ALs, AND 
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FSC JURY OVERRIDE DECISIONS 

1974: 
Taylor v. State, 294 So. 2d 648 (Ha. 1974). Life sentence on appeal. 

1975: 
Gardner v. State, 313 So. 2d 675 (Ha. 1975). Affmed. 
Sawver v. State, 313 So. 2d 680 (Fla. 1975). Affmed. 

Slater v, State, 316 So. 2d 539 (Fla. 1975). Life sentence on appeal. 
Swan v. State, 322 So. 2d 485 (Fla. 1975). Life sentence on appeal. 
Tedder v. State, 322 So. 2d 908 (Fla. 1975). Life sentence on appeal. 

1976: 
Douglas v. St&, 328 So, 2d 18 (Ha. 1976). Affmed. 

Chambers v. State;, 339 So. 2d 204 (Fla. 1976). Life sentence on appeal. 
Jones v. State, 332 So. 2d 615 (Ha. 1976). Life sentence on appeal. 
Provence v. State, 337 So. 2d 783 (Fla. 1976). Life sentence on appeal. 
Thompson v. State, 328 So. 2d 1 (Ha. 1976). Life sentence on appeal. 

Dobbert v. State, 328 So, 2d 433 (Ha. 1976). Affmed, but later remanded for Gardneg 
hearing, see 1979. 

1977: 
Barclav v. State, 343 So. 2d 1266 (Ha. 1977). Affsmed, but later remanded for Gardner 
hearing, see 1981. 

Burch v. State, 343 So. 2d 831 (Fla. 1977). Life sentence on appeal. 
McCaskill v. State, 344 So. 2d 1276 (Fla. 1977). Life sentence on appeal. 
-, 344 So. 2d 1276 (Fla. 1977). Life sentence on appeal. 

1978: 
Hov v. State, 353 So. 2d 826 (Fla. 1978). Affumed. 

Buckem v. State, 355 So. 2d 111 (Fla. 1978). Life sentence on appeal. 
Shue v. State , 366 So. 26 387 (Fla. 1978). Life sentence on appeal. 

1979: 
Dobbea v. State, 375 So. 2d 1069 (Fla. 1979). Mmed after remand. 

Brown v. State, 367 So. 2d 616 (Fla. 1979). Life sentence on appeal. 
Mallov v. State, 382 So. 2d 1190 (Fla. 1979). Life sentence on appeal. 
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1980: 
N a r y  v. State, 384 So. 2d 881 (Fla. 1980). Life sentence on appeal. 
Phipen v. State, 389 So. 2d 991 (Fla. 1980). Life sentence on appeal. 
Williams v.  State , 386 So. 2d 538 (Fla. 1980). Life sentence on appeal. 

Hall v. State, 381 So. 2d 683 (Fla. 1980). Conviction reversed. 

1982: 
Barclav v. State, 411 So. 24 1310 (Fla. 1981), Afflmed. 
Buford v. State, 403 So. 2d 943 (Fla. 1981). AfFrrmed. 
Johnson v. !&& , 393 So. 2d 1069 (Fla. 1981). Affirmed. 
McCrae v. State, 395 So. 2d 1145 (Fla. 1981). Affirmed. 
White v. State, 403 So. 2d 331 (Fla. 1981). Aff i ied .  
Zieeler v. State, 402 So. 2d 365 (Fla. 1981). Affirmed. 

. 

Lewis v. State , 398 So. 26 432 (Fla. 1981). Remand for judge sentencing. 

Porter v. State , 400 So. 2d 5 (Fla. 1981). Remand for Gardner hearing. 
azlano v. StatG , 393 So. 26 1119 (Fla. 1981). Remand for judge sentencing. 

Barfield v. State, 402 So. 2d 377 (Fla. 1981). Life sentence on appeal. 

Jacobs v. state , 396 So. 2d 713 (Fla. 1981). Life sentence on appeal. 
McKennon v. State ,403  So. 2d 389 (Fla. 1981). Life sentence on appeal. 
Odom v. State , 403 So. 2d 936 (Fla. 1981). Life sentence on appeal. 
Smith v. sQ& , 403 So. 2d 933 (Fla. 1981). Life sentence on appeal. 
Stokes v. Sm ,403  So. 2d 377 (Fla. 1981). Life sentence on appeal. 
Weltv v, st.& ,402 So. 2d 1159 (Fla. 1981). Life sentence on appeal. 

Good win v. state , 405 So. 2d 170 (Fla. 1981). Life sentence on appeal. 

1982: 
422 So. 2d 833 (Fb. 1982). Affirmed. 

M a r  v. v* Sta f y 4 k  So. 2d 1262 (Fla. 1982). Affirmed. 
Stevens v. State, 419 So. 2d 1058 (Fla. 1982). Aff"rrmed. 

Gilvin v. State, 418 So. 2d 996 (Fla. 1982). Life sentence on appeal. 
McCampM v. Staa , 421 So. 2d 1072 (Fla. 1982). Life sentence on appeal. 
McCraV v, sm , 416 So. 26 804 (Fla. 1982). Life sentence on appeal. 

v. statg , 418 So. 2d lo00 (Fla. 1982). Life sentence on appeal. 

Brvant v. state , 412 So. 26 347 (Fla. 1982). Conviction w e d .  
Jaxam flC! V, sm, 417 So. 2d 257 (Fla. 1982). Conviction reversed. 
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1983: 
Routly v. State, 440 So. 2d 1257 (Fla. 1983). Afhned. 
Porter v. State , 429 So. 2d 293 (Fla. 1983). Mmed after remand. 
Spaziano v. State, 433 So. 2d 508 (Fla. 1983). Affiied after remand. 

Engle v. State, 438 So. 2a 803 (Fla. 1983). Remand for judge resentencing. 

CaIIXidV v, State, 427 So. 2d 723 (FJa. 1983). Life sentencq on appeal. 
Hawkins v, State, 436 So. 2d 44 (Fla. 1983). Life sentence on appeal. 
Helzoe: v. State, 439 So. 2d 1372 (Fla. 1983). Life sentence on appeal. 
Norris v. SUE, 429 So. 2d 688 (Fla. 1983). Life sentence on appeal. 
Richardson v. state , 437 So. 2d 1091 (Fla. 1983). Life sentence on appeal. 
W a s w o n  v. State , 432 So. 2d 44 (Fla. 1983). We sentence on appeal. 
Webb v. Sta& , 433 So. 2d 496 (Fla. 1983). Life sentence on appeal. 

Anchws v. State , 443 So. 2d 78 (FIa. 1983). Conviction reversed. 

1984: 
Eulxy v. state, 458 so. 26 755 (Fla. 1984). 
Gorham v. state, 454 So. 2d 556 (Fla. 1984). Affirmed. 
Groover v. m, 458 So. 2d 226 (Fla. 1984). Affirmed. 
Heinev v. State, 447 So. 2d 210 (Fla. 1984). Affmed. 
Usk  v. State , 446 So. 2d 1038 (Fla. 1984). Affirmed. 
m e r  v. Sw, 458 So. 2d 750 (Fla. 1984). Affirmed. 

Affirmed. 

omas v. state , 456 So. 2d 454 (Fla. 1984). Affirmed. 

Rivers v. State, 458 So. 2d 762 (Fla. 1984). Life sentence on appeal. 
ommon v. Sue, 456 So. 2d 444 (Fla. 1984). Life sentence on appeal. 

Livingston v. State, 458 So. 2d 235 (Fla. 1984). Conviction =versed. 

1985: 
Brown v. State, 473 So. 2d 1260 (Fla. 1985). Affirmed. 
Burr v. State, 466 So. 2d 1051 (Fla. 1985). Affirmed. 

473 So. 2d 672 (Fla. 1985). Affirmed. 
Millsv. Francis v' Sta 'tFi76 So. 26 172 (Fla. 1985). Aff'hmd. 

Barclay v. SQ& , 470 So. 2d 691 (Fla. 1985). Life sentence on appeal. 
Huddleston v, State, 475 So. 26 204 (pla. 1985). Life sentence on appeal. 
Jones v. StatG, 464 So. 2d 547 (Fla. 1985). Conviction reversed. 
Brown v. State, 471 So. 2d 6 (Ma. 1985). Conviction mwsed. 
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1986: 
Echols v. State, 484 So. 26 568 (Fla. 1986). Affirmed. 

m n  v. State, 487 So. 2d 8 (Fla. 1986). Life sentence on appeal. 
Brookinns v, State , 495 So. 2d 135 ma. 1986). Life sentence on appeal, 
Irkany v, State, 496 So.2d 822 (Fla. 1986). Life sentence on appeal. 
Van Royal v, State , 497 So. 2d 625 (FIa. 1986). Life sentence on appeal. 

Nelson v. State, 490 So. 2d 32 (Fla, 1986). Conviction reversed.’ 
Ramos v. State;, 496 So. 26 121 (Fla. 1986). Conviction reversed. 
ThomDson v. State , 494 So. 2d 203 @la. 1986). Conviction reversed. 

1987: 
Craig: v. state , 510 So. 2d 857 (Fla. 1987). Affvmed propriety of the override but remanded 
for new sentencing for other reasons. 
m e  v. State, 510 So. 2d 881 (Fla. 1987). Afiixmed after remand. 

Feadv. State , 512 So. 24 176 (Fla. 1987). Life sentence on appeal. 
Pew v. state , 507 So. 26 1373 (Fla. 1987). Life sentence on appeal. 

broueh v. sQ& , 509 So. 2d 1081 (Fla. 1987). Life sentence on appeal. 
Masterson v. StatG , 516 So. 26 256 (Fla. 1987). Life sentence on appeal. 
Wasko v. State, 505 So. 26 1314 (Fh. 1987). Life sentene on appeal. 

1988: 
S-ArbokdQ V. Stat& 524 SO. 2d 403 (Fla. 1988). Affkmd. 

Brown v. State , 526 Sa. 24 903 (Ha. 1988). Life sentence on appeal. 
Burch v. && , 522 So. 24 810 (Fla. 1988). Life sentence on appeal. 

, 523 So. 2d 158 (Fla. 1988). Life sentence on appeal. w e r  v. Stae 
D u s O l s e V .  State , 520 So. 24 260 (Fla. 1988). Life sentence on appeal. 
Harmon v. State, 527 So. 26 182 (Fla. 1988). Life sentence on appeal. 
Ffolsworth v. state , 522 So. 2d 348 (Ha. 1988). Life sentence on appeal. 

Spivev v. She, 529 So. 2d 1088 (Fla. 1988). Life sentence on appeal. 

* .  

v. state , 522 So. 2d 817 (Pla. 1988). Life sentence on appeal. 

Memtt v. stz& , 523 So. 2d 573 (Fla. 1988). Conviction reversed. 
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1989: 
Thommon v. State , 553 So. 26 153 (Fla. 1989). Affirmed. 

Pentecost v. State , 545 So. 2d 861 (Fla. 1989). Life sentence on appeal. 
Freeman v. State , 547 So. 2d 125 @la. 1989). Life sentence on appeal. 
cochran v. State , 547 So. 26 928 (Fla. 1989). Life sentence on appeal. 
Fuente v. State, 549 So. 2d 652 (Fla. 1989). Life sentence on appeal. 
Christian v. State, 550 So. 2d 450 ("la. 1989). Life sentence on appeal. 

Amos v. state , 545 So. 2d 1352 (Fla. 1989). Conviction reversed. 

1990: 
Morris v. State , 557 So. 2d 27 (Fla. 1990). Life sentence on appeal. 

Charles Carter v. St& , 560 So. 2d 1166 (Fla. 1990). Life sentence on appeal. 
Cheshire v. state , 568 So. 26 908 (Fla. 1990). Life sentence on appeal. 
Buford v. StaQ, 570 So. 2d 923 (Fla. 1990). Life sentence on appeal. 

Ballman v. state , 560 So. 26 223 (Fla. 1990). Life sentence on appeal. 

Garcia v. Stats , 568 So. 2d 896 (Fla. 1990). Conviction reversed. 

1991: 
ZieFler v. , 580 So. 2d 127 (Fla. 1991). Aff"umed. 

IJgglaSv, st2@ , 575 So, 2d 165 (Ha. 1991). Life sentence on appeal. 
wns v, Sta& , 574 So. 2d 1095 (Fla. 1991). Life sentence on appeal. 

v, sj& , 575 So. 24 170 (Fla. 1991). Life sentence on appeal. 
So. 2d 271 (Fla. 1991). Life sentence on appeal. 

, 582 So. 2d 613 (Fla. 1991). Life sentence on appeal. 

HmOOd 

, 581 So. 2d 49 (ma. 1991). Life sentence on appeal. 

Mac w- v. state ,586 So. 24 1024 (Fh. 1991). New trial ordered as well as life sentence, 
i.e., double jeopardy precludes a death sentence given that the override was improper. 

ne C& v. StaR, 585 So. 2d 278 (Ha. 1991). Life sentence on appeal. 
a v m v .  Statg , 588 So. 2d 975 (Fla. 1991). Life sentence on appeal. James S 

chael Bedford v. Sta&, 589 So. 2d 245 (Fla. 1991). Life sentence on appeal. 

1992: 
Coleman v. St&, 610 So. 2d 1283 (Fla. 1992). Affirmed. 
Robinson v. , 610 So. 2d 1288 (Fla. 1992). Affirmed. 

hall v. S&&, 604 So. 2d 799 (Fla. 1992). Affirmed. 

Jackson v. State , 599 So. 2d 103 (Fla. 1992). Life sentence on appeal. 
lllv v. state , 601 So. 2d 222 @la. 1992) Life sentence on appeal. 

scottv. Sta& , 603 So. 2d 1275 (Fla. 1992). Life sentence on appeal. 
Stevens v. stat$ , 613 So. 2d 402 (Fla. 1992). Life sentence on appeal. 

1993: 
Williams v. stats, 622 So. 2d 456 (Fla. 1993). Affirmed. 
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1994: 
Chrimas v. State, No. 79,044 (Fla. 1/13/94). Life sentence on appeal. 

. 
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