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STATEMENT OF THE CASE AND FACTS

This case involves the issue of whether a municipality can
lawfully use economic coercion to deprive its citizens of their
constitutionally-protected rights to equal protection, due process
and access to the courts.

Petitioners' suit challenged the constitutionality and
procedural validity of certain c¢ity charter provisions and
ordinances (hereinafter, sign ban regulations) which were designed
to force property owners and outdoor advertising companies to
abandon their property rights by threatening to impose massive
fines which would bankrupt petitioners. Under these regulations,
fines are accruing against Petitioners at a rate of $250,000 per
day. As of the date of the temporary injunction hearing, the
accrued fines already exceeded the value of Petitioner's individual
businesses, in some cases by five to six-fold. Those fines now
exceed $180,000,000. The City is using its power to fine to
confiscate Petitioners' property without payment of compensation
and the District Court has, by quashing a temporary injunction,
effectively deprived Petitioners of their rights to challenge
confiscatory regulations.

Following a 1lengthy evidentiary hearing, the trial court
entered a temporary injunction prohibiting the city from imposing
$500 per day per sign fines pending adjudication of the validity
of said penalty and otherwise preserving the status quo until after

a full hearing on the merits.




On appeal, the District Court quashed the injunction and
refused to follow the principle of "constitutional tolling” of
accrual of fines during the pendency of litigation, a principle
which has been the law of Florida since at least 1920. The
District Court stated that it was premature to adjudicate whether
Petitioners were liable for fines imposed during the pendency of
the litigation. The District Court noted but refused to pass upon
Petitioners' contention that the fines involved were so excessive
as to intimidate Petitioners' exercise of the right to litigate the
validity of the enactment authorizing the fines.

The opinion of the District Court also has the effect of
impermissibly amending Rule 1.610, Florida Rules of Civil
Procedure. Petitioners have timely filed their notice invoking
this Court's diséretionary jurisdiction. Unless this Court grants
reljef, Petitioners' constitutional rights will be taken from them
by economic coercion.

SUMMARY OF ARGUMENT

In Florida East Coast Ry. Co. v. State, 79 Fla. 66, 83 S0.708

(1920), this Court held that a state agency could not penalize a
litigant for bringing a good faith challenge to the validity of
regulations by imposing fines for non-compliance with the
regulations during the pendency of the litigation. Until there
had been a judicial determination of whether the regulations were
valid, this Court pointed out, the state could not constitutionally

impose fines so onerous as to intimidate its opponent by making the




risk so great that it was better to yield to orders of uncertain
legality than to ask the law's protection.

In the present case, the First District has permitted the City
to penalize Petitioners for bringing a good faith challenge to the
sign ban regulations by accruing multi-million dollar fines for
non-compliance during the pendency of the litigation. Because
there had been no Jjudicial determination of the regulations'
validity, the First District held that the City could continue to
accrue $500 per day, per sign, fines even if the effect was to
intimidate Petitioners into yielding to orders of uncertain
legality rather than seeking the protection of the law.

Because the First District's decision is in express and direct
conflict with this Court's decision in Florida East Coast, this
Court has discretionary jurisdiction under Article V, Section
3(b)(3), Florida cConstitution. This Court should exercise that
jurisdiction in order to reaffirm that the state will not be
permitted to create a "chilling effect" through economic coercion,
and to reaffirm that the constitutionally-protected rights to equal
protection, due process and access to the courts will not be
restricted to only those wealthy enough to risk enormous sums in
order to protect their rights.

ARGUMENT

THE DECISION OF THE DISTRICT COURT IN THE INSTANT CAUSE

I8 IN DIRECT AND EXPRESS CONFLICT WITH THE DECISION OF

THIS COURT IN FLORIDA EAST COAST RY. CO. v. STATE, 79

FLA. 66, 83 S0. 708 (1920), THEREBY GIVING THIS COURT

JURISDICTION TO REVIEW THIS CAUSE PURSUANT TO ARTICLE V,
SECTION 3(B) (3), FLORIDA CONSTITUTION.




Under Article V, Section 3(b) (3), Florida Constitution, this
Court has jurisdiction to review decisions of District Courts of
Appeal which are in express and direct conflict with decisions of
this Court. In the instant case, the decision of the First
District Court of Appeal is in express and direct conflict with

this Court's decision in Florida East Coast Ry. Co. v. State, 79

Fla. 66, 83 So. 708 (1920), thereby giving this Court jurisdiction
to review this cause. In light of the serious constitutional
issues involved, this Court should exercise its discretionary
jurisdiction in this cause and resolve the conflict.

In Florida East Coast, the Railroad Commissioners had

promulgated certain rules requiring a percentage discount on joint
line rates and requiring prior submission to, and approval by, the
Railroad Commissioners of any increase in any rate by any railroad
doing business in Florida. Believing that these rules were
unconstitutionally confiscatory of its property, the railroad
promulgated supplementary rate schedules which, by eliminating the
joint line discount, had the effect of increasing its rates. It
did not submit these changes to the Railroad Commission for prior
approval. The Railroad Commission imposed two fines of $2,500
each} with interest. While the railroad was preparing to challenge
the regulations in court, the Railroad Commissioners brought a
mandamus action in the Supreme Court. Desiring to contest the
validity of the regulations in court, the railroad elected to

litigate the issue in that proceeding.




Among the defenses raised by the railroad was a contention
that, for constitutional reasons, the railrocad could not be
subjected to a penalty while 1litigating the validity of the
administrative regulations. This Court agreed, and held that this
was a valid affirmative defense. This Court, relying on Wadley
Southern Ry. v. Georgia, 235 U.S. 651 (1915), stated (83 So. at
715) that:

. . pending a Jjudicial determination of the validity

of the administrative rates, rules, orders, etc., which

are only prima facie valid, the state may not impose such

excessive penalties for non—compllance with the

challenged rates, etc., as will intimidate the parties
complalnlng from contesting the validity of the rates,
etc., in due course of judicial proceedlngs since that
would in effect be a denial of organic rights to equal
protection of the laws, and to resort to the courts to
finally establish the validity or invalidity of the
rates, etc., whose legality are challenged.
An affected party, this Court said, was entitled to a safe and
adequate judicial review of the legality of the enactment, and it
would be a denial of due process of law if such review could be
effected by appeal to the courts "only at the risk of having to pay
penalties so great that it is better to yield to ~orders of
uncertain legality than to ask the protection of the law." 83 So.
at 715. Other courts also apply this "constitutional tolling

principle." U.S. v. Pacific Coast Furopean Conference, 451 F.2d

712, 717 (9th Cir. 1971) (defendants should not have to pay a
penalty for non-compliance during the time they were judicially
testing the validity of a statute).

This Court observed in Florida East Coast that (83 So. at 715~

716) :




- . .« 1if the defendant reasonably and in good faith
regarded the rule, for the violation of which the fines
here sought +to be enforced were imposed, as an
unconstitutional violation of its property rights, it had
the privilege of testing the validity of the rule in the
courts. And, if the defendant proceeded in good faith
and with due diligence to make the test in actions
brought by the Railroad Commissioners for the enforcement
of such contested rule, heavy fines cannot lawfully be
imposed for violations pending such test, where the fines
are so onerous as to intimidate the defendant in
exercising its right to contest the validity of the
administrative rule not having the characteristics of a
final judgment, since such action would be a denial to
the defendant of the equal protection of the laws, in
violation of the federal Constitution, if not also a
deprivation of property without due process of law in
violation of the state and United States Constitutions.

In the instant case, the District Court reached precisely the

opposite result. Apparently failing to recognize that Florida East

Coast required a different analysis than the traditional four-prong
test for temporary injunctions under Florida Rule of Civil
Procedure 1.610(a), the District Court held that the City could
continue to accrue fines of $250,000 per day during the pendency
of this litigation. Moreover, the District Court did so on the
express basis that it would be premature to enjoin accrual of the
fines because a "full hearing” on the merits of Detitioners'
challenge to the sign ban regulations had not yvet occurred. The
District Court ruled that whether Petitioners were liable for
penalties under the sign ban regulations depended on who ultimately
prevailed on the merits of the lawsuit. The District Court noted
Petitioners' contention that the fines were so excessive as to
intimidate their exercise of the right to litigate the validity of

the enactments authorizing the fines, but nonetheless ignored the




principle of constitutional tolling and dgquashed the temporary
injunction, although claiming (slip opinion at 11) not to "prejudge
this question."

In Florida East Coast, this Court held that the government
could not constitutionally subject a litigant to economic coercion
as the price of litigating regulations whose validity had never
been passed upon by a court of competent jurisdiction. To hold
otherwise, this Court said, would deprive the litigant of its
property without due process of law, as well as raising significant
equal protection and access to the courts issues. In the instant
case, the First District has held that the City may engage in
precisely that type of economic coercion by continuing to accrue
these enormous fines during the pendency of this 1litigation,
regardless of the chilling effect that such huge and ever-
increasing fines might have on a litigant's willingness to continue
the litigation.

In Florida East Coast, this Court stated that it was a denial

of due process if judicial review could only be effected by appeal
to the courts at the risk of having to pay penalties so great that
it was better to yield to orders of uncertain legality than to ask
the protection of the law. In the instant case, the District Court
held that Jjudicial review of the validity of the sign ban
regulations could only be had at the risk of having to pay
precisely such penalties.

In Florida East Coast, this Court held that a state agency

could not attempt to impose fines for disobedience to regulations




which were the subject of a good faith court challenge, because
there had been no judicial resolution of the validity of the
regulations. In the instant case, the First District held that

the City could continue to accrue enormous fines until there had

been a judicial resolution of the validity of the regulations.
For all these reasons, the decision of the District Court in
the instant cause is in express and direct conflict with the

decision of this Court in Florida East Coast Ry. Co. v. State,

supra. This Court thus has Jjurisdiction, pursuant to Article V,
Section 3(b) (3), Florida Constitution, to review the decision of
the District Court in the instant case.

This Court should exercise its discretion in favor of

reviewing the District Court's decision. In Hoffman v. Jones, 280

So.2d 431, 433-434 (Fla. 1973), this Court held that a District
Court of Appeal is not empowered to overrule a decision of this
Court; if a District Court disagrees with this Court's prior
decision, its proper function is to rule in accordance with this
Court's decision and certify the issue to this Court.
Additionally, this court should exercise its discretion to
review this cause because of the "chilliné effect” the decision of
the District Court of Appeal would have on the rights of litigants
who, in good faith, contest the validity of a regulation, but who
are subjected to economic coercion by a state agency as a
consequence of making that challenge. This state has long been
committed to ensuring access to the courts --indeed, that policy

is a part of the Declaration of Rights, where it is found as




Article I, Section 21, Florida Constitution. If agencies of the
state are permitted to make the exercise of the constitutional
right to access to the courts subject to the risk of huge and ever-
increasing fines, a necessary and healthy check on potential abuses
of governmental power will be removed, to the great detriment of
our constitutional system of checks and balances. Those who cannot
afford to incur that risk will be effectively denied access to the
judicial system, and only those wealthy enough to take that risk
will truly be protected by the laws. The majority of the citizens
of this state would have to accept whatever government chooses to
do to them, without hope of protection by the judiciary.

Such is not the system of government our forefathers intended,
nor is it the structure of government which our constitution
protects. Not only is the decision of the District Court of Appeal
in the instant éause in conflict with the prior decision of this

court in Florida East Coast, but the public policy it establishes

is anathema to our constitutional systemn.

The District Court also impermissibly amended the Florida
Ruleg of Civil Procedure by holding that the temporary injunction,
issued after a lengthy and hotly-contested evidentiary hearing
conducted after due notice, was deficient because it did not
contain "clear, definite and unequivocally sufficient factual
findings [to] support each of the four conclusions necessary to
justify entry of a preliminary injunction" (slip opinion at 8).
The District Court misapprehended the distinction in Florida Rule

of Civil Procedure 1.610 between injunctions issued without notice




(Rule 1.610(a) (2)) and injunctions issued after notice and hearing
(Rule 1.610(c)).
CONCLUSION

For all the reasons set forth above, this Court has
jurisdiction to review this case under the provisions of Article
V, Section 3(b) (3), Florida Constitution, and should exercise that
discretion and review this cause on the merits.
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BENTON, J.

In conformity with Florida Rule of Appellate Procedure
9.130(a) (3) (B), the City of Jacksonville (City{ appeals a non-
final order granting plaintiffs' motions for temporary injunctive
relief. The trial court entered the temporary injﬁnction under
Florida Rule of Civil Procedure 1.610(a), after notice and an
evidentiary hearing, in the course of litigation initia£ed by
appellees in the court below. We reverse the order granting
plaintiffs' motions for temporary injunctive relief, and quash
the temporary injunction.

In dispute is the fate of certain outdoor advertising signs

owned or leased by appellees within the City. Capsiqns! Inc., a




nonprofit corporation, helped organize a petition drive to place
on the ballot an amendment to the City's charter restricting
outdoor advertising. In 1987, the charter was in fact amended as
a result of the referendum, although plaintiffs below (appellees
here) have called inte question the legality of the amendment,
citing Holzendorf v. Bell, 606 So. 24 645 (Fla. 1lst DCA 1992),
and other cases. '

The original charter amendment aukhorized a five-year
"amortization period" ending June.l, 1992, during which targeted
outdoor advertising signs were allowed to stand, before removal.
Only as the fourth year came to a close did the firét of the
plaintiffs below file in circuit court to block action by the
City. Most of the plaintiffs filed still later, once the City
began "tagging" signs. C;aiming irreparable harm if the signs
should be removed, the plaintiffs sought broad injunctive relief
pending the outcome_of the litigation. They asked the trial
judge, before whom all four lawsuits were consolidated, to.enjoin
enforcement against them of pertinent City ordinances and charter
provisions.

In a series of some ten ordinances since 1987, the City has
made repeated efforts to accomplish the charter amendment's
objectives. Effective June 30, 1992, moreover, the Legiélature
enacted a superseding City charter containing the very language
voted on in the 1987 amendment. Ch. 92-341, § 1, at 130, Laws of

Fla. Like the original charter amendment, these measures contain

provisions requiring the removal of certain signs and authorize




substantial fines ($500 per day) for failure to comply. As
appellees' counsel conceded at oral argument, appellees must
demonstrate a vitiating infirmity in each of these provisions in
order to prevail on the merits.

In the order under review, entered on December 29, 1992, the
court below granted all injunctive relief requested by any
plaintiff. The court enjoined the City from removing any of the
plaintiffs' signs, enforcing the challénged ordinances or charter
provisions against p;aiptiffs or their 1e$sors,1 threatening to
enforce the challenged provisions against them, "[e]lnforcing
those provisions . . . that the City contends permit the . . .
impositions of fines, penalties or sSanctions for failure to
remove signs . . . [and alccruing the penalties provided for in
. «... the Charter . . . from June 1, 1992 . . . against the
Plaintiffs or the owners of the real property upon which
Plaintiffs' signs are located during the pendency of this

action."

Procedural Requirementg Not Met

'The City complains that the temporary injunction is
overbroad because it inures to the benefit, not only of the
plaintiffs, but also of land owners not party to the lawsuit.
Some of the advertising signs in controversy stand on land owned
by strangers to the litigation and leased to plaintiffs. While
an injunction should rarely, if ever, run against a non-party, it
1s no objection that a non-party is incidentally benefitted by an
injunction. The City has not complained about the amount of the
bonds plaintiffs have been required to post.

4




Even after hearing and notice, a temporary injunction? is

properly entered only in certain well-defined circumstances. As

we said in Thompson v. Plapning Commission, 464 So. 2d 1231 (Fla.

lst DCA 1985):

[T)he issuance of a preliminary

injunction is an extraordinary remedy which
should be granted sparingly, which must be
based upon a showing of the following
criteria: (1) The likelihood of irreparable
harm; (2) the unavailability of an adequate
remedy at law; (3) substantial likelihood of
success on the merits; and (4) considerations

of the public interest. See Islandia

Condominium Association, Inc. v. Vermut, 438
So. 2d 89 (Fla. 4th DCA 1983); Plavpen South,
Inc, v, City of Oakland Park, 396 So. 2d 830

(Fla. 4th DCA 1981).
Here the trial court perceived "sufficient testimony and other
evidence of" irreparable harm and the unavailability of an
adéquatgfremedy at law, and concluded that unspecified "public.
ihteteét;cohsiderations favor the issuance of an injunction.™"
The order under review acknowledges that entry of a

temporary injunction "generally requires" a showing of a

"substantial likelihood of success on the merits." But the order
also cites Bailey v, Christo, 453 So. 2d 1134 (Fla. 1st DCA
1984), for the proposition that a temporary injunction need not

*As amended in 1980, Florida Rule of Civil Procedure
"1.610(a) use(d] 'Preliminary Injunction,' and distinguishe[d] it
from 'Temporary Restraining Order,' Fla. R. Civ. P: 1.610(b)."
Ladner v. Del Prado Condominium Ass'm, 423 So. 2d 927, 929 n.1l
(Fla. 3d DCA 1982). 1In appropriate emergency circumstances, the
latter was available even without an evidentiary hearing. 1In
1984, the temporary restraining order and procedure were
abolished. Since then, any injunction entered before decision on
the merits is denominated temporary.

5




be supported by a finding of a substantial likelihood of success,

and states:

Whether the remaining requirement that
Plaintiffs demonstrate a substantial
likelihood of success on the merits has been
met will not be decided at this time. The
controversy that is the subject matter of
this litigation dates back at least to 1986.
The issues involved are extremely important
to parties and the community. The Plaintiffs
have presented substantial facts and law in
support of their position. The Defendants
likewise have presented substantial facts and
law in defense to the Plaintiffs' claims.
The merits of these positions should be
decided after trial.

The preliminary injunction in Bailev required Béiley to operate a
night club and disburse a fraction of gross revenues to Chfisto
'during the pendenéy of a lawsuit Christo brought against Bailey.
Since Railey's answer had admitted Christo's co-ownership of the
enterpriseh-;hg\substantial likelihood that Christo would obtain
some relieﬁ_bn‘the me;its must- have been clear to all. Entéred
to prevent waste of an asset, the preliminafy injunction was
upheld on appeal on that basis, without reference to the
likelihood of success on the merits.

. In the course of the Bailey opinion, we said that a
temporary injunction pending final hearing "may be granted if the

totality of circumstances warrant," at 1137 (citation omitted),

see also Cordis Corp. v. Prooslin, 482 So. 2d 486, 491 (Fla. 3d
DCA 1986) ; vig v r, 409 So. 2d 1193, 1195 (Fla. 4th DCA

1982), but we in no way meant to suggest that traditional

equitable rules could be selectively jettisoned, or that a




temporary injunction should ever be entered in the absence of a
substantial likelihood that the party seeking the injunction is

entitled to relief on the merits. Such a likelihood is required

“under Florida law. Our decision in Bailev v. Christo, supra,
antedated our decision in Thompgon v, Planning Commission, supra.

A substantial likelihood of success on the merits is shown
if good reasons for anticipating that result are demonstrated.
It is not enough that a merely colorable claim is advanced.

"Prior to issuing a temporary injunction, a
trial court must be certain that the petition
or other pleadings demonstrate a prima facie,
~clear legal right to the relief requested.
ﬁeﬂ €.g., Qxford International Bapnk and

v, M i1 F
&_&miLnL_ngh. 374 So. 2d 54 (Fla. 3rd DCA

1979), cert. dismissed, 383 So. 24 1199 (Fla.
1980) It must appear. that the petition has

‘a substantial 11ke11hood of success, on the
‘merits. v v A4
TUOURLW, Plorida Regjon, Inc., 418 So. .24 1074
(Fla. Sth DCA 1982); Russell v. Florida Ranch
“Lands. Inc., 414 So. 2d 1178 (Fla. 5th DCA
1982). The establishment of a clear legal
right to the relief requested is an essential
requirement prior to the issuance of a

temporary injunction. Reinhold Construction,

11 v il i £ ‘
429 So. 2d 699 (Fla. 4th DCA 1983); Heavener.
Mid-Florida at Eugtis, Inc, v, Griffin, 521 So. 24 357 (1988).

Not without force, the City argues that the trial court's
conclusion that it has "presented substantial facts and law in

defense" precludes a temporary injunction.?®

'We do not reach this contention because the order lacks the
requisite specific reasons and findings of fact. Among the
matters as to which the trial court made no findings are those
bearing on the City's defenses that some of plaintiffs' claims
are time barred, and that others are moot.

7




If it is to be subject to meaningful review, an order
granting a temporary injunction must contain more than conclusory
legal aphorisms. BAppellate review of temporary injunctions is a
matter of right. Fla. R. App. P. 9.130(a) (3) (B). Florida Rule
of Civil Procedure 1.610(c) provides simply that "[e]very
injunction shall specify the reasons for entry." Court
commentary to the 1984 rule amendment makes clear, however, that
the rule retains the "requirement of findings and reasons." The
cases also establish the necessity to do ﬁore than parrot each
tine of the four-prong test. Facts.must be found. Seashore Club
Qf Atlantic Citv, Inc. v. Tessler, 405 So. 24 767, 768 (Fla. 4th
DCA 1981). An "application for temporary injunction is
. insufficient . . . [if}] it fails to set forth clearly, definitely
and uneqguivocally sufficient factual allegations to suppért - e .

[the] conclusion of 'irreparable damage' necessary to warrant

intervention of a court of equity." Swensen v, Lofton, 457 So.
2d 1069, 1070 (Fla. 2d DCA 1984) (citations omitted). Clear,

definite, and unequivocally sufficient factual findings must
support each of the four conclusions necessary to justify entry
of a preliminary injunction.
J4udi . I

Whether the plaintiffs are liable for.penalties for failure
to remove outdoor advertising signs is a question lying at the
heart of the main litigation. To the extent the order granting
plaintiffs' motions for temporary injunctive relief may be read

to apply retroactively to relieve the plaintiffs of




responsibility for fines already incurred, it prematurely
adjudicates "material points in controversy," City of Miami

Beach v, State ex rel. Tavlor., 49 So. 2d 538 (Fla. 1950), that

are not properly decided until the parties can be heard on the
merits. "A dec¢ree cannot be violated in advance of its entry and
it cannot be made retroactive so as to establish a violation by
the acts of parties committed before the decree was entered."
South Dade Farms v, Peters, 88 So; 2d‘891, 900 (Fla. 1956).
whether prohibitory or mandatory, an injunction is
prospective. "[Aln injunction does ﬁot lie ﬁo prohibit an act
which has already been committed." Qggdgmainwgggdgminium_AﬁaLnA
Inc. v. Pomerantz, 341 So. 2d 1041, 1042 (Fla. 4th DCA 1977).

"It is well settled that injunction will not lie to enjoin that

which has already been done." Wilkinson v. Woodward, 105 Fla.
376, 141 So. 313 (1932). "I[Aln injunction will lie only to
restrain . . . future injury,-siﬁce it is impossible to prevent

what has already occurred." Citv of gg;é] Spripngs v, Florida
Ngt'l Properties, 340 So. 2d 1271, 1272 (Fla. 4th DéA 1976) .
The trial court's stated obiective of preserving the status quo
is not served by a decfee invalidating penalties already imposed.
Pending the outcome of litigation, the trial court's order
enjoins not only enforcement, but also accrual, of the fines
called for by ordinances and charter alike. Enjoining accrual,
as opposed to enforcement pendente lite, adjudicates material
points in controversy in much the samé way that enjoining

collection of past fines does.




The purpose of a temporary injunction is
to preserve the status quo until a final
. hearing when full relief may be granted.
A\'4 Il
Inc., 212 So. 24 365 (Fla. 4th DCA 1968). A
preliminary injunction does not decide the
merits of the case unless (1) the hearing is
specially set for that purpose, (2) the
parties have had a full opportunity to
present their cases, Universitv of Texas v,
Camenisch, 451 U.s. 390, 101 s. Ct. 1830, 68
L. Ed. 2d 175 (1981), and a denial of a
preliminary injunction or reversal of an
order granting same does not preclude the
granting of a permanent injunction at the

conclusion of a full hearing. Hjialeah, Inc.
i , 368 So.

2d 930 (Fla. 34 DcAa 1979)
mw&mmm 423 So. 24 927, 929
(Fla. 3d DCA 1982). There has not yet been a "ful; heariﬂgf in
the_present casg. Whether appellees or any of them are liable
fof penalties under one or more ordinances or charter provisions
dependé on whshpreQails on ﬁhe ﬁﬁéstions that coﬁprise the merits
of the-Iawsuit.

"Because a party is not required to prove his case in full
at a préiiﬁihéry injunction hearing, the findings of fact and
conclusions of law made by the court at that héaring are not
b?pding at the trial on the merits. Universitv of Texas v,
Qéﬁgni&gh, 451 U.S. at 395, 101 S. Ct. at 1833. Ladner v. Plaza
Del Prado Copndomipium Ass'n, 423 So. 24 927, 929 (Fla. 3d DCA

1982). Among appellees' contentions is that the fines are so
excessive as to intimidate their exercise of the right to

litigate the validity of the enactments authorizing the fines.

See Wadlev Jouthern Rv, v, Georgja, 235 U.S. 651 (1915) and

10
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WML_V._SLQLE 79 Flé. 66, 83 So. 708 (1920).
In .reversing the temporary injunctj.on, we do.nc_)t prejudge this
question, the lawfulness of the fines, or any other aspect of the
merits of the controversy.

The temporary injunction is quashed, and the order granting
plaintiffs' motions for temporary relief is

REVERSED.

BARFIELD and ALLEN, JJ., CONCUR.
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-~ »PHR CURIAM. The following is the: mtry

ofappeal herein:
“.Todah 8. Richardson v. W. C. Galther at al.

+"¥Now comes Swann & Holtsinger Company, 2

‘ corporation, and C. M, Knott, as receiver of

the said Swann & Holtsinger Company, defend-
ants and - counterclaimants in the above-stated
cause, and bereby take and enter their appeal,
on this the 15th day of July, A. D. 1919, to the
Sopreme Court of the State of Florida, from the
final decree made and entered in the above-stat-
ed .cause, the said appeal being hereby taken
and made returnable to the Bth day of October,
Af D 1919,

“Dated this the 15th day of July, A. D. 1919.”
s -

-J-;The proceeding is a mortgage foreclosure

brought by Richardson against the mort-
gagors and others in which the interests of
various parties in the mortgage rights were
adjudicated. The appellants weére among the
defepdants against whose claims to the mort-
gage rights the decree was rendered. The
mortgagors and owners.of the legal title,

- whether they be the original mortgagors or

their graniees, are not made parties. to the
apgeal, and mainly for this reason a motion
Iz"made to dismiss the appeal. A large

. ammmt is involved, and a reversal of the de-

cred! may affect the rights of the mortgagors,
in ‘the expense and delay of further litiga-

_ﬁon, if not also In the matters of consequence

involved in the unusual matters and contro-

. vergies disclosed by the transcript; there-

fore, the court will not adjudicate this ap-
veal in the absence of the miortgagors. See
Henry Vogt Machine Co. v. Milton Land &
Inv,; Co., 74 Fla. 116, 76 South. 695; Nichola
&.Johnson v. Frank, 59 Fla. 588, 52 South.
]_43';.;’. H

“A:-material defect in parties may be noticed
at any time upon motion of counsel, or by
the: court of its ewn motion.
4 The appeal is dismissed,
. All concur, :

On Petition for Rehearing.

_PER CURIAM. In an application for re-
heqring, it is urged that the mortgagors and
holders of the legal title are not necessary
parties to this appeal. The apswer avers
that the original mortgagors, Henderson and
Gaither, had conveyed the property to the
Tampa Kissingen Wells Company “subject to
the privity of lien of the said mortgage.”
But:this merely places the named grantee In
the: place of the original mortgagors, and
such grantee is not a party to the appeal.

. Among the assignments of error 18 one
that—

“The court erred in its findings and final de-
cree and entry of final decree of foreclosure in
said cauge.”

This covers matters of vital interest to the
original mortgagors and to their grantee ot

83 SOUTHEBN REPORTER.

the legal title to the property. subject to: the
mortgage, against all of whom the decree ‘s

against the original mortgagors. The aw
ities cited by the petitioner are not con
ing under these circumstances, 5
The mortgagors or holders of the lega]. Rv i3]
have not appeared here or asked to be made
parties to this appeal 7
Rehearing denied.
All concur,

(Supreme Court of Florlda. Jan. 26 1920):‘,'{;?::

AT

(Byllalma by the Court.) "t

P nmu

1, PUBLIC BERVICE COMMISSIONS @=2I~—Srm B

MAY IMPOSE PENALTIES  TO SECUBE om:-umw

ENCE.TO LAWFUL OBDRRS OF PUBLIC i

COMMISSIONS AFTEER THE PARTIES Ammnm
HAVE FAILED TO TEST THEIR VALIDITY. !i'.iidi

.. A state has power to impose pennlues« nf-
ficiently heavy to secure obedience to ordérg' of
public utility commissions after they have bee
found lawful, or after the parties affected! Have
had ‘ample opportunity to test: the: validity’ of
administrative orders and.failed to do- so.f"

2. CONSTITUTIONAL IAW €=303—IT 18 A, Dl_
NIAL OF DUE PROCESS OF LAW IF REVIEW, O _
LEGALITY OF STATUTE MAY BE HAD ONLY. ATHEWEL
BRISKE OF PENALTIES 80 GREAT THAT IT*] 3

BETTER TO YIELD TO OBDEES OF Uncmmm*l
LEGALITY. md,
A party affected by a statute passed witl.\o
his having an opportunity to be heard is enti
tled to a safe and adequate judicial review; of
the legality thereof, It is & denial of due pro-iemes
cess of law if such review can be effected. by
appeal to the courts only at the risk of ha T
to pay penalties so great that.it is beﬁe%’
vield to orders of uncertain legality than % =
ask the protectlon of the law: - X v

3. CONSITTUTIONAL LAW @298(1)¥-P1-TB

ORDERS OF RAILROAD COMMISSIONEES DO ;t T
BAVE ATTEIBUTES OF FINAL JUDGMENT OE..c
DECREE OF JUDICIAL TRIBUNAL; DUE PRO
CEfS CLAUSE ENTITLES PERSONS AFFECTED
JUDICIAL REVIEW. #

Rates, rules, orders, and regulations mad
by the Railroad Commissioners, who are-ag~
ministrative officers, acting under statutory o.u-'- &
thority, are generally legislative in their naturesis
and have pot the atiributes of a final judgmen
or decree of a judicial tribunal; and those wh
are directly affected by such administrative:
rates, etc., are, under the due process of law“
clauges of the state and federal OOnstituuon&%‘l.
entitled to a judicial review of questions in' ‘
good faith duly presented, challenging the v&-f.w
lidity of the administrative action taken as itTa%

affects private property rights. e VT

@==For other cases see 2ame topic and KEY-NUMBER in all Key-Numbered Digests and Indexes
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ﬁrconsmm'mmm LAW @247, 328—ExcES-
£ BIVE. PENALTIES -FOR NONCOMPLIANCE: WITH

UIIOHALLENGED ADMINISTRATIVE ‘RATES IS DE-

. -Jueratsc oF THE EQUAL PROTECTION OF THE

v TAWEL Y :

{48 Pending 2 Judlcial determination of the va-
Hdity of the administrative rates, rules, orders,
ete)' which are only prima facie valid, the state
may-not impose such excessive penalties for
noncompliance with the challenged rates, ete.,

as-will intimidate the parties complaining from
contesting the validity of the rates, ete., in
die “courze of judicial proceedings, since that
would, in effect, be a denial of organic rights to
equal protection of the laws, and to resort to
¢ thesl courts - to finally establish the validity or
invalidity of the rates, ete., whose legality are

_challenged.

g’:gELomnA CONSTITUTION FORBIDS 'rﬁm M-
»POSITION OF KXCESSIVE FINES, AND PROVIDES
.HTHAT FOR ANY INJURY THERE SHALL BE A
,}‘BEMEDY IN DUE COURSE OF LAW.

Ms .The state Constitution forbids-the imposi-
tion. of excessive fines; and also provides that
the..courts. of the state shall be open so that
for any injury there shall be a remedy by due
course of law. -

61" CONSTITUTIONAL LAW M—Cowmuc-
TTION' SHOULD MAKE STATUTE COMFLY WITH
" OBGANIO LAW; LAWMAEKING POWEHK I8 A8~
.B‘UMED ‘T0 HAVE INTENDED A VALID ENACT-
TMENT!! 80° THAT A CONSTRUCTION RAISING
#'pOuRTS- AB “TO CONBTITUTIONALITY .SHOULD

”B‘E‘LVOIDED
78" statute should be construed and applied

so.;__a_s_., to make it accord with organic law, and
the. Tawmaking power is held to have intended
ayalid enactment, and. that a construction that
dvoids’ raising doubts as to the constitutional-
ity of the statute should be applied.

7."PLEADING &=354(2)—IN ACTION FOR FINES
_.IMPOSED BY RAILEOAD COMMISSIONERS A
. PLEA THAT ATLLEGED VIQLATIONS NECESSARI-
LY. QCOURRED WHILE DEFENDANT WAS CON-
' TESTING THE CONSTITUTIONAL VALIDITY OF
JANOTHER RULE SHOULD NOT BE STRICKEN,
snell-an action to recover fines 1mposed by the
Railroad Commissioners, a plea that in. effect
avers-that the alleged violation of rules.of the
Railroad Commissioners, for which. large finea
were; imposed, were committed while the de-
fendant. was with due diligence contesting in
the. courts of the state the constitutional va-
lidity of one of the rules, and that in taking ap-
- propriate action to test the validity of such
rule. the alleged violations of another rule neces-
sarily . oceurred, should not be stricken.

“Brror to Circuit Court, Dade County; H.
Pierre Branning, Judge.

Action by the State of TMorida against the
Florida East Coast Railway Company. De-
. mmurrer to original third and fourth counts
sustained, and demurrer to amended third
and fourth counts overruled, demurrers to
pleas sustained, and final judgment rendered
for plaintiff, and defendant brings error. Re-
versed..

Brown, Twyman & Scott, of Miami, and
Secott M. Loftin, of Jacksonville, for plalnd.ﬂ!
in error.

Dozier A, DeVane, of ’l‘allahassee. for the
State. i

WHITFIELD, J. In this action brought
under section 2908, General Statutes of 1906,
as. amended by section 12, ¢, 6527, Acts of
1913 (Comp. Laws 1914, § 2908), to recover
fines imposed by the Railroad-Compmissioners
for violations of the Commissloners’ rates,
rules, and regulations by the defendant, the
first and second .counts of. the declaration
‘were abandoned.

The first count sought a recovery of a flne
of $3,000 imposed by the Railroad Commis-
gloners July 16, 1915, for violations of rule
19 in September and November, 1914; and
the second count related to a fine of $1,000
for a violation of rule 19 on October 15, 1914,
imposed Qectober 30, 1916. Other counts as
amended are:

“Third Count,

“The plaintiff aforesaid further sues the de-
fendant aforesaid for that the defendant is and
has: been from. a.date prior to- September 18,
1914, a railroad company and common carrier
operating its line of railroad within the state
of Florida, for the transportation: of goods and
passengera for hire, and running into and doing
business in- the county of Dade aforesaid; that
prior. to the 18th day of September, 1914, the
Railroad Commissioners of the State of Florida
had, pursuant to statute, adopted, promulgated,
and prescribed certain rules and regulations for
the government of the transportation of per-
sons aud property by the railroad companies
and common ecarriers doing business wholly or
in part within the state of Florida, and among
other rules and regulations so adopted, pro-
mulgated, and prescribed was rule 7, of the
‘General Rules,’ which is as follows:

“ ‘Increased Rates.

“ 7, In no cage ghall any railroad or common
carrier doing business wholly or in part with-
in the state of Klorida advance or increase any
special rate, or other rates, demurrage charges,
storage or wharfage charges, without first sub-
mitting the proposed. increased rate or rates,
demurrage, storage, or wharfage charges, to
the Railroad Commissioners and receiving their
approval’

“That said rule 7 wag in full force and ef-
fect on the 18th day of September, 1914, and
has continued in full force and, effect from
thence hitherto. ,

“That on the 21st day of October, 1914, the
Railroad Commissioners of the state of Florida
charged the aforesaid defendant that the de-
fendant did, in and by its ‘Supplement No. 6
to Rate Issue 1135, izsued September 18, 1914,
effective September 18, 1914, advance and
incrense its joint rates on business destined to,
or originating at, points on other lines in Flori-
da, destined to, or originating at, Florida East
Coast Railway stations, without first submitting

See, algo, 82 Sonth, 136, 139,

the said proposed advance and increased rates

——

@&=sFor other cases see same topic and KEY-NUMBER in all Key-Numbered Digests and Indexes
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|- fgreds'adjudged the said defendant guilty. of

910

o !,-;tes ou business destined to, or:originating: at,
v Q.ﬁ&ints on.other lines in Florida,.destined to, or
S inating at, Florida East Coast Railway sta-

. '-; e

-~ erg_having, in accordance with law, duly tried

.- interest. thereon from the 18th day of July,
~ .. 1815, Yet the defendant has not paid the same
... popgany part: thereof, but neglects and 'refuses
: 7 gowtordo, to the damage of the plaintiff, and the
"Dlamtifi claims fifteen thousand dollars ($15,-

“In. the Matter of the Violation of Rule 7 by

- matter, admitting that it did issue Supplement

., A -),k_‘
- M&he said ‘Railrond Commissioners, and w‘lth-
Entf.mcewmg their: approval thereof; and the
.'said Railroad Coommissioners gave the said de
fendany more. than ten days’ notice that . the
naid.charge of violating or dmreg'ardmg said
ﬂ-\h No! 7 would be heard at their office in the
Jof Tallahassee, Fla., on the 12th day of
vember, 1914,
‘hat on; to- wit, the 12th dny of November,
914"' the Railroad Commissioners of the state
-ofi:Florida did hold in their office in. the city of
- Tallahassee, Fla., a meeting for the purpose of
hgatmg' and c'onmdenng whether .or. not the
ﬁa.ﬁr defendant, to wit, the Florida East Coast
way Company, had violated said rule 7 by
-"iidiling on the 18th ‘day of September, 1914, ef-
., fective the 18th day of September,’ 1914‘, its
. Bubplement No. 6 to Rate Issue 1135, in which
mpplement itdid. advance or increase its’joint

w1thout first ‘submitting. the said advance
'fncrease to the said Railroad Commissioners,
* §8d° withont receiving their approval thereof.
vw'*That afterwards, to wit, on the 16th day
of. July, 1915, the said Railroad Commission-

the defendant, and the defendant, by its sworn
n.nuwer. having admitted that it did advance or
itigrease 'its joint rates on- business destimed- to,
difbriginating at, points on other linea-in Flori-
Risgidestined to, or originating at, Florida-East
QuastiRailway stations, without first submitting
tHéR’aid: proposed ‘advance or'-incresss”to- the
iﬂﬁf Railroad Commissioners; and without re-
cmvmg their approval, as required by rule 7
.nﬂ‘the' General Rules, by their order. duly en-

“vidlating said rule 7, and, in ‘accordance with
liwe..ithe  said Railroad Commissioners - duly
fizédicand imposed upon the said defendant a
pendlty for such offense in the sum of twenty-
fivea hundred dollars ($2,500), a copy of which
order .-and judgment is hereto attached, and
marked Exhibit C, and made a part hereof.
And: the said plaintiff alleges that by reason of
the premxses and according to the form of the
statute in such cases made and provided, the
said/defendant became liable to pay to the State
Tressurer: of. Florida,. the sum -of $2,500, with

. “Q,
#' “Order No. 492, File No. 3726,

“Before the Railroad Commissioners of the
State of Florida.

the Florida East Coast Railway Company.

» “Pursuant to Notice No, 61, dated October 21,
1914r this matter came on for consideration be-
fore the Railroad Commissioners af the State
of; Florida at their office in Tallahassee on
"November 12, 1914, and then and there appeared
the! Florida East Coast Railway Company, by
Alexander St. Clair Abrams, its counsel, The
paid company filed its sworn answer in the said

83 SOUTHERN REPORTER !
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No._6 ‘to- Rate. Issue 113%5; issued: rSeptemher
18,:1914, effective- September 18, 1914, ay charg-
ed’ im said Notice: No.: 61, but ‘-aettingt forthrita
reagons - for- 8o. doing and: why: it shouldsmot
be penalized therefor. And after a fullZhear-
ing -the Commisgioners took. the ma.tte::‘iunder_
advisement,. : o e SRl

:“And now,; on this day, the said mattez;comq-
ing on.for further and final. cousideration} a,the_r_;_'_
Raﬂroad Commissioners; ; being fully~ uadvmed ;
in. the premises, do find that the Florida;East
Coast Railway did, in and by its Supplement’: *
No. 6 to Rate Issue 1135, issued Sepr.ember«J.S,
1914, effective September: 18, 1914, advancetand-
increage its. joint rates on-business destineditops
or originating at, points on other lines in.Kloris
da, destined to,.or originating at; Florida;Baag """
Coast Railway stations, without first submitting ¥
the said proposed advance and increased Tate - '
to the Railroad Conomissioners and thhou' 2
celving their approval e h
- “Wherefore, it i considered, ‘ordered, aum
judged by the' Railtoad Commissioners of ™ i
State ‘of Florida’' that theé’ Florida ' East: C’oa ;{‘
Railway Company has been’ guilty, as chargéd i
of violating rule T of the General Rules adop 9
by’ the' Railroad Commissioners- of ' the State ofiasms
Florida for the government of the transpom-\-“-'
tion . of . persons and property by common. cargvmm
riers in Florida, and then and.now of full force: W
and. effect, and has thereby incurred -8 penaltyuaes
for: such.. violation, which- is-hereby.: fixédi’ and.m
imposed in the sum: of ‘twenty-five. hundred.
($2,500) dollars; ~which, said;”sum . the, ‘B'Xonﬂ@
Yast Coast Railway .Company is required twpw
i)romptly to the State Treasurer ag provlded hy®
aw.

“Done and ‘ordered by the’ Railroad Oo

tal, this 16th day of Ju.ly, A D, 1915
. . *Fourth Count.: :

1914, a railroad company and common came
operating- ite' line of railroad within' the sfdfdzsss
of Florida for the transportation of goods® a.ndm
passengers  for- hire, and running into am:‘lfdr

ing business in the county- of Dade aforesdi

that prior to the 18th day of September; 10Td)
the Railroad Commissioners of the stateXof]
Florida has pursuant to statute adopted,’ pro
mulgated, and preseribed certain rules and: reg?
ulations for the government of the. transports:
tion of persona and property by the railros
companies and common carriers doing business
wholly or in part within the state of Florid#:

and among other rules and regulations so
adopted, promulgated, and preseribed was ralet

7 of the ‘General Rules,’ which is as follo\wr‘s

“ ‘Incrensed Rafes.

“#¢7. In no case shall any railroad or commong
carrier doing business wholly or in part witbing.
the state of Florida advance or increase anyy
special rate, or other rates, demurrage chargesag
storage, or wharfage chargea. without first sub-
mitting the proposed increased rate or rates,,;‘?
demurrage, storage. or wharfage charges. ; ek
the Railroad Commissioners and receiving. them

A-14
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.H"fé? FLORIDA EAST-COAST:RY. CO. v: STATE T11
’ (83 Bo.)

o %W.l.‘hat said rule 7 was in’full force and. effect

onithe 18th day of September, 1914, and has

v continged in full force nnd eﬁect from thence
ftherto, "~ ¢

¥i'That on the 7th day ol Qectober, 19145, the

road Commissioners of the State of Flori-

_d#‘'charged the aforesaid defendant that the de-

. feridant did, in and by its Supplement No, 7 to

; Rnte Issne 1142m issned September 18, 1014,

’ effectxve September 18, 1914, advance and in-

crease its joint rates on busmesa destined to, |

.. or. orlgmatmg at, points on other lines in Flor-
ida; destined to, or originating at, Florida East

g Coaat Railway stations, without first submit-
o tmg' the said proposed advanced and increased
ratem to the said Railroad Commissioners and
thout receiving their approval thereof; and

. the _said Railroad Commissioners gave the said
- detendzmt more than ten days’ notice that the
‘‘gaid "charge of violating' or disregarding said

“Ymle-No. T would be heard at their office in the

.eitysof Tallahassee, Florida, on the 20th day.

“mof’ QOctober; 1914; and at the request of said
‘defendant consideration thereof was postponed
until the 12th day of November, 1914.

{4*That on, to wit, the 12th day of November,

+ 1914, the Railroad Commissioners of the State
of.Florida did hold in their office in the city of
Tallahassee, Fla., a meeting for the purpose of
’heuing and conmdering whether or not the
sa.ut defendant, to wit, the Florida East Coast

wax Company, had violated said rule T by

_ Zumumg on the 18th day of September, 1914,

- eﬂ’ecuve the 18th. day of . September, 1914, its

. ISupplement No. 7 to Rate Issue 1142, in which
.‘aupplement it did advance or.increase its. joint
jrates on business destined to, or originating at,
points on other lines in Florida, destined to, or
originating at, Florida Xast Coast Railway
‘stations, without first submitting the said ad-
yance or increase to the said Railroad Commis-
mioners and without receiving their approval

" thereof,
aly'That afterwards, to wit, on the 16th day of
J’uly,..1915, the said Railroad Commissioners
‘..having,. in accordance with law, duly tried the
‘defendant, and the defendant by its sworn an-

swer-having submitted that it did advance or in-

 .crease- its joint rates on business destined to,

* orjoriginating at, poinis on other lines in Flor-

1da,1 .destined to, or originating at, Florida
East.Coast Railway stations, without first sub--

 mitting the said proposed advance or increase
‘toythe gaid Railroad Commissioners, and with-
out, receiving their approval, as vequired by
rule-7 of the General Rules, by their order duly
entered adjudged the said defendant guilty of
violating said rule 7, and in accordance with
law the said Railroad Commissioners duly fixed
and imposed upon the said defendant a penalty
for such offense in the sum of twenty-five hun-
dred, dollars ($2,500), a copy of which order
and.judgment is hereto attached, and marked
Exhibit D and made a part hereof.  And the
said; plaintiff alleges that by reason of the
premises, and according to the form of the
gtatute in such cases made and provided, the
gald "defendant became liable to pay to the
Treasurer of the State of Florida the said sum
of $2,500, with interest thereon from the 16th
day of July, 1915, yet the defendant has not
paid the same nor any part thereof, but neglects

plaintiff, . and the plamtjﬂ! claims ﬁfteen thou-
sand dollars. ($15,000) ‘ .

T T N . o -

“p. L -

o -‘;-"-_-' “Order No. 491, File No 3726._ :

"Bet‘ore the leroad Commisgsioners of the
" State of Florida. -

"Iu the Matter of the Violation of Rule 7 by the
Florida East Coast Railway Company

‘““Pursuant to Notice: No, 60, dated October
7, 1914, this matter came on for hearing before
the  Railroad Commissioners of the State of
Florida, at their office in Tallahassee, Florida,
on. the 20th day of October, 1914; and thereup-
on, at the-request of: the. Florida. Kast Coast
Railway Cowmpany, the. consideration thereof
was postponed until November 12, 1014, Pur
suant . to such' postponement the said. matter
came- on for congideration on said - date, and
then and there -appeared the Florida - East
Coast’ Railway Company, by Alex.. .8t Clair
Abramas, -counsel, who waa fully heard, and the
said Florida East Coast Railway Company hav-
ing filed its sworn answer in the said matter,
which said apswer admitted that the said com-
pany did issue its Supplement No. 7 to Rate
Issue 1142, issued September 18, 1914. effec-
tive September 18, 1914, as charged. in said
Notice No. 60,.the Commigsioners thereupon
took the matter under advisement..

- “Axd now,:on this-day, the-said matter com-
ing+ onfor further and final :consideration, the
Railroad’ Commissioners, .-being - fully. advised
in- the premises,” do- find: that the said. Florida
East- Coast Railway: Company, in and by ita
Supplement No.- 7: to: Rate Issue 1142, issued
September 18, 1014, effective September 18,
1914, did advance or increase its.joint rates
on - business destined to, and originating at,
points on other lines in Florida, destined to,
or originating at, Florida East Coast Railway
stations, without first submitting the said pro-
posed advance or incresse to the said Railroad
Commlsamnere and without receiving their ap-
proval.

“Wherefore it is consxdered ordered, and ad-
judged that the Floride East Coast Ra:]way
Compe,ny has been guilty as charged of violat-
ing rule 7 of the General Rules adopted and
promulgated by the Railroad Commissioners
of the Btate of Florida for the government of
the transportation-of persons and property by
common carriers in Florida, as above get out,
and has thereby incurred a penalty for such
violation, which is, hereby fixed and imposed in
the sum of twenty-five hundred ($2,500) dollars,
which s38id sum the said Florida East Coast
Railway Company is required to pay promptly
to the State Treasurer, as provided by law.

“Done and ordered by the Railrond Commis-
gioners of the State of Florida in session at
their office in the city of Tallabassee, this 16th
day of July, A. D, 1915.”

A demurrer to the original third and
fourth. counts was sustained, and a demur-
rer to the amended third and fourth counts
wasg overruled.

Among the pleas were the following:

“The defendant, for plea to the third and
fourth counts of the declaration, severally and

and, refuses so to do, to the damage of the, separately says:
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-4 (1) That:the defendant, Florida. East Coast
way Company, denieg that at the time men-
" tloned in the declaration it had advanced or in-
" ereased any joint rate on business destined to,
77 o originating at;, pomts on.any other line or
_'hnes of railroad in Florida, and says that it
‘had never made, and never had, any joint rate
w1th any railroad on business destined to, or
- ‘briginating at, Florida East Coast Reilway
- Qompany’s stations.

18¢2) And for a further and second. plea to
snid third and fourth counts separately defend-
antspays that it has not in any way. violated
Fule: 7-of the (feneral Rules promulgated hy
.. the:Railroad Commissioners: of Florida; . that
itgdid not by its Supplement No..6 of Rate Is-
‘Bue1135, nor by its Supplement No. 7, Rate, Is-
sue{1142, mentioned in said counts, advance or
increase any rate fixed by said Commissioners,
but.-thereby changed pnly the regular rate au-
" thorized. by. said Commissioners, without, how-
_ever, making the reductions of ten per cent. and
- twenty per cent. below the rates so-fixed by the
- Qommiszioners, as required by rule 19 promul—
gated by said Commissioners, and set forth in
full.in'the first and second counts of the decla-
mhon.

+2(3) And for a further and third plea defend-
ant says that the matters complained of in the
said::third and fourth counts of the declaration
are-identical with the matters complained of in
the-firat-and second counts. thereof, and are not
other or- additional matters;  that the said first
-pndvgecond counts allege: the substantial viola-
Hom. of the: orders of.the: Railroad Cominission-
«ergzand the said third and:fourth counts.deal
solely thh the e\ndence of such vxolntion

B e :
m‘l‘he fourth and fifth pleas were apparent—
lrabandoned .

-;‘(6) ‘As amended, and for a further and sixth
plea to the. third and fourth counts; defendant
gayethat upon the making and promulgation
by: the Railroad Commission of ¥lorida’ of aaid
rule-19 the defendant, believing, upon the facts
as known to it, that. the said rule was unrea-
sonable, arbitrary, and unjust, and confiseatory
ofif the ‘property of the defendant, prepared to
test by a bill in equity in a competent court in
the: state of Florida the quesation as to wheth-
‘erits. order as applied to the defendant was
unreasonable, arbitrary, unjust; or. confiscatory
as; aforesaid, and to enjoin.the said Railroad
Commissiop from the-enforcement of said. or-
der-as against defendant.

*“That while the defendant waa: proceeding,
thh all due and reasonable speed, to collate
the:facts required to be set forth in said bill
im-equity, and prepare: the said bill, the said
Railroad Commission brought in the Supreme
Court. of Florida a relation for mandamus di-
rected: to the defendant to compel it to put in
force, obey, and abide by said rule 19, and to ap-
ply it to all shipments on ita line of railway
coming within the scope of aaid rule.

- “That the defendant, with the desire that its
- rights should be adjudicated by the court, filed
a return to the alternative writ, which return
is substantially set forth in 85th volume of the
Reports of the Supreme Court of Florida, at
page 425 and following, and what was therein
gt forth is hereby made a part of these pleas,
‘“That a replication was filed by said relators
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and testimony taken; that-the determination -
of the question at issue as. aforesmd required. :
the introduction in evidence in. said mandamus:, -
proceedings of the testimony of a great many
witnesses and of many. voluminous calculations
and papers, -

‘“That none of the said matters, a
dence as to .them, were before the said. Rail-
road Commisgion at or before its ez;.ctum:;,r by o
which it fines the defendant as set forth in said ...
count, but that it based its fine, as appears in
the declaration, on the answer of the defend. Sédk
ant. admitting that it had’ 1s|ued its smd Sup- o
plements No. 6 and No, 7, -

“That the said mandamus proceedings’ wnq
prosecuted with ail reasonable speed by ®aid
relators, and that up to the time of the'decrea ;
therein rendered the said defendant believed iy
said rule to be invalid and unenforceable. 41,
~ “That the issne of defendant’s Supplement - &
No. 6 to- Rate Issue No. 1135 on the 18th day* ;m,
of September, 1914, effective the 18th day of «F
September, A, D, 1914, and of ity Supplement’ ,@
No. 7 to Rate Issue 1142 on the 18th day:of "'%
September, 1914, effective on said 18th day of
September, 1914. by which defendant refused ,‘E
to put in operation said rule 19, as charged e
in said counts, were made after the filing. of ?
said mandamus proceedings, and before the said
decree of the said Supreme Court of Florida): 3
and that, as shown by the said count, the said; %

fines were imposed by the said Florida Railt
road Commission after the decree of the’said,
Supreme Court.” - 77" Lo

make and promulgate-its-Sopplement No. 6 and:
its- Supplement No. 7, above mentioned, in' or~
der that it might test the right of the Railroad
Commiggion to make said rule 19, and that]:
without such making  and promulgation,::it
would have been obliged to submit to the dep~
rivation of its- rights and the confiscationitof
its property, as it believed, by yielding without
contest to the demands of said rule 19, . -iui
“As under the law of the state of Florida
the defendant was liable to a fine by the said
Railroad Commission for each and every.vi
lation of the said rule 19, if the same was v
id as applied to the defendant, ang  in “the-
course of business of the defendant both prioe
to and in the year 1914 'and -thereafter, thera
Were very numerous shipmenta made over 1ts-»‘ i
line made over more than one line of railway Anee
in Florida, and to and over its lines from.: ome 4%k
or more railways in Florida, and coming in: the:%:
scope of said rule 19, and it was its duty to:
receive and transport said shipments; and de-
fendant avers that it was either compelled to
obey said rule and charge rates accordingly, to
its great loss of earnings, or to resist by due
resort to the courts the enforcement of smid - -:.
rule, and procure a determination by said
courts of its validity and enforceability or in-
validity and unenforceability, and that the im-
position and collection of a fine or fines upon
defendant by the said Florida Railroad Com-
mission, and thus reduce ‘'its earnings during . -
the pendency of the said suit to secure such
determination, are without due process of law, -
and in violation of the rights of the defendant
under the Constitution of the United States.” -

Demurrers to all the pleag were sustained.
The sixth plea above, having been amend-
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‘ ed,‘ was stricken on motion. The amend-
- metit” to plea’ No. 6 is'.covered by the next
_tolthe last pamgraph of such. plea as’ set

'.‘out’ ‘above;.

"B)The ‘defendant declined to further pleud
and final judgment for the plaintiff was ren-
dered to which the defendant took writ of
error,

- he statutes of the state contain the 101—
I‘IOfing provisions' .
ar/Ther Railroad. Commxssmners sball have pow-
‘er+“to make reasonable and just joint rates for
all’: connecting carriers doing business in this
state as to all traffic passing from the line of
ond ‘common carrier to another, and ‘to appor-

tlon' such joint rates between said carriers- par-

ticipating therein.” “To prescribe all rules and
tegulations appropriate for the execution - of
any: of the powers conferred upon them by law
either:in express terms or by implication.”
“All -rules and regulations made ¢ * * by
the:Commissioners shall be deemed to be prima
facie * ¢ * reasonable and just” “If any
mﬂrond railroad .company, or other common
carrier doing business in thig state shall by
any ‘officer, agent or employé be guilty of a vio-
lation or 'disregard of any rate, schedule; rule
or‘regulation provided or preseribed by said
©ommission, or: shall fail -to make any report
required. to be. made. under: the provisions of
thm chapter, or.shall otherwise violate any pro-
.vmqn. of this chapter, such company or com-
mon: carrier shall thereby incur a penalty for
i"such offense of not more than five thou-
sand’ dollars, to be fixed and imposed by said
‘Commissioners' after not less than. ten days’
notice of the charge of such violation or disre-
gard- of' rate, schedule, rule or regulation. or
failure to make report or other violation or dis-
regard of the provisions of this chapter, and
upon,which charge such company or common
carrier shall have had an opportunity to be
heard by said Commissioners.
%Pl common -earrier charged shall file its
" défense or: defénses in writing under oath; spe-
cifically setting’ forth: each particular defense.
TheCommissioners may permit amendments to
charges and defenses upon. such terms -and con-
d.itiona,l,amd‘ with- such- postponements of heax-
ing, if.any, as in their opinion the ends of jus-
tice,. .Tnay require. They may also adopt rules
to regulate the proceedings before them.
“The said penalty in the amount so imposed,
it™not promptly paid to the State Treasurer,
shall*be recovered with interest thereon from
the-date of the order, in a civil action brought
by the srid Commissioners in the name of the
state of Florida in any county in the state
where such violation. has oceurred, or in any
other country through or in whmh such com-
mon earrier runs or does business.
‘“Phéideclaration shall be deemed sufficient if
it: récites. fully or gets forth the said order in
which: suit is brought, with an averment that
the-defendant is indebted to the plaintiff there-
on in the amount of the penalty imposed with
interest as aforesaid, In such cases there shall
be no general issues, but the plea or pleas shall
specifically set forth the particular defense or
defenses to the action; and no defense which

existed prior to the day of hearing before the
Commissioners, and which was not made before

FLORIDA EA.ST COAST RY. CO. v. STATE
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‘state, proceedings by or for mandamus,
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them, shall be permitted in the aection. The.
fact of the fixing and imposing of such-fine-by
the Commissioners shall constitute prima-facie
evidence of ewverything necessary to. create. the
liability or- require the payment:-of the: fine
or penalty as fixed and imposed, and to author-
ize a recovery thereon in any actions or pro-
ceedings brought by the Commissioners, and
a copy of the entry in the minute book of the
Commissioners of the order fixing and impos-
ing such fine or ' penaity, certified by the chair--
man of the Board of Railrond Commissioners,
shall. copstitute prirma. facie evidence:- of the
fact that such fine or penalty wag ﬁxed and ime
posed by the Commigsion,  :

“Every fine when 1mpoaed by the Commm-
sioners shall be a lien upon the railroad, equip-
ment, boats and real property of the common
carrier on which it is imposed except such resa]
property as is not used in:the business. of
transportanon "

“The writ of injunction shall lie and obtnm in
all cases of the violation of any freight or pas-
senger rates, or of any schedule of either, or of
any failure or refusal to conform to or enforce
or'put and keep the same, or any or either, in
operation, by any railroad company or other
common carrier, to prevent the violation of
any such:rate or schedule, and to compel any
such railroad: or common carrier to observe and
put-and keep in operation the same.” . Chapter
6527, Acts of ‘1913, sections. 2893 2908 2924
Compiled.. Laws 1914, R
" “8aid Commissiopers may, a.t then- dmcre-

tiop,..cause fo be instituted-in any court of

competent jurisdiction in this: state, by the At-
torney General, State Attomey or special coun-
sel, designated by them, in the name. of the
in-
junction, mandatory injunction, prohlbltion or
procedendo, against any such company or com-
mon carrier subject to the provisions of this
chapter, or against any office or officer, agent
or agents thereof, to compel the observance of
the provigions of this chapter, or any rule; rate
or regulation of the Commissioners made there-
under,. or to- compel the accwunting' for ‘and
refunding of any moneys exacted in violation of
any onme of the provisions of this chapter. In
all cages where any common carrier shall have
become indebted or liable for damages.to a
large number of persons by reason of its fail-
ure to abide by or comply with the provisions
of any rule, rate or regulation of the Commis-
siopers, or by its violation of any provisions of
this chapter, it shall be the duty of the Rail-
road Commissioners to demand of such common
carrier by written notice served upen it, a
discovery of the names of all such persons
and an accounting and payment to all sueh per-
song of all such indebtedness or damages, aund
if such common carrier shall refuse or shall
fail to make such accountings and payments
within sixty days after such notice shall have
been served upon it, it shall be the duty of the
Railroad Commissioners to institute a proceed-
ing or proceedings by or for mandamus or
mandatory injunction against such common ear-
rier to compel the making of such accountings
and payments, and in any such proceeding upon
an adjudication against common carrier there
shall be taxed as costs and paid over to the
Railroad Commissioners to be paid out by them
all such costs, attorneys’ fees and expenses of
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bl proceedings as shall appear to-the court
\réuona.hle under all the circumstances and nec-

- angary-toreffect such aceounting. and settlement:
-7 “wiiithdut-cost or-expense to- the state or to:the
_icliimants,: and the courts shall make all auch

ol:tfe):a as 'may. be necessary .or advisable to

- ‘pe¢ura an accounting and payment of costs and
"damages as full and complete as maey appear to

-be¥ practicable, and any money not paid over
tovthe persons to whom it shall be due within

: vthinty days after such payment shall have been

ordered made, shall be paid into the registry
wofythe court to be disbursed to the proper per-

“igong upon orders of the court:.: And. said: Com-

‘missioners’ are hereby. given and granted full
‘anthority to do and perform.any act or.thing
‘necegsary to be-done to:effectually. carry out

" sandrenforce the provisions and -objects: of thia

chapter.” :: Chapter 5816, Acts 1907 section
m,_comp Laws 1914, : -r

. M;.Rule 19, contained in the ﬂrst ‘and second

counts and in the fourth ples, i3 as follows:

Mo .
.&.Mﬁ * ‘Joint. Rates..

i %*%19.. On intrastate shipments of freight pass-

" ingr.over two or more lines, and not governed
- by:rule I, no railroad which is:a party to the
- 'hanl-ghall: charge or receive for-its:services: in

iconnection: with. such equipment more' than its.
-maximum’' rate: for- the distance: hauled -by::it,.

" TemgGten per cent., when ' the entire- hanl'is*over
" “twox lines, nor more thanits maximum' rate,

lessytwenty per cent., when- the entire hanl is.
‘overtithree or more lines, nor: in’ any instance
anore: than the. published rate applicable for the
same movement: when. handled as a . one-line
haul';. but any such rate collected, or received by
Aany, such roads as above Dprescribed, may be di-
'ﬂdeduamong themselves by the parties to any
sugh rate in such proportmn as may be agreed
upont by them '

i B.ule 19 mentloned in the amended sixth
Dlea,. is. contained. in: the first and. second
counts,-but it 18 not referred to in the third
‘and'-fourthi:counts of the declaration; and
‘Supplement: No. 6 to Rate Issue No. 1135, and
‘Supplement No. 7 to Rate Issue No. 1142, re-
’!erred to in those counts, are not tound in
theé! pleadings.

™ “Assuming that the demurrers to the origi-
nal ‘Dleas were properly sustained, the mnain

. contention - with reference to striking the

amended sixth plea will be considered.

i [11.The statute provides that, if a plead-
ing be so framed as to prejudice or embar-
TRy or delay the fair trial of the action, it
‘mfiy be stricken, Section 1433, Gen. Stats.
1906° (Compiled Laws 1914); State ‘ex rel.
Ema v.. Atlantiec Coast Line R. Co., 53 Fla.

'711; 44 South, 230,

+7/To. authorize the striking of a plea on mo-
ton,. it must not only be informal and bad,
‘but.it' must be wholly irrelevant or for some
Teason improper. Russ v. Mitchell, 11 Fla.
"80';7'Southern Home Ins. Co. v. Putnal, 57
g’ 199, 49 South. 922,

..+ The grounds of the motjon to strike the
amended sixth plea are, in effect, that it ap-

‘pears from the plea that the defense set
A-18

up- existed prior to-the: hearing;be;tpre? thg_\
Railroad Commissioners when the:fing; u'gh "
to be: recovered was imposed,.and.

averred that such defense was mad 01
the Railroad Commissioners, as. is. requlred
by the statute, and that the. plea: is,duple-J;
itous. - The latter ground of the  motion
strike the amended sixth plea is not argued-
here by counsel for the defendant.in error.
If it -be conceded that the Arst ground:of
the motion to stnke the plen Would other

suggested averment. ’

Section 2908, General Statutes of 1
amended by section 12, chapter 8527, Fer
of 1913, provides that, in the actions author- il
ized to be brought to recover the penalties. i
imposed by the Railroad ' Commissioners; %pﬁ’i
“there shall be no general issues, but™ theus
pled or pleas shall specifically set forth'
particular defense or defenses to the" acﬂom'*.,;;*““';i‘."%;
and no defense which existed prior to:th
day of hearing before the Commissio
and which was not made before. them,
be- permitted in the action.” Section
Oompﬂed Laws 1914. o

'I'he quoted enactment does not:

not exist prior to the hearing beforq
Cammissioners ‘when the flne was imp

ed at such hearing "The statute apparen
does no more than to enable the plaintiff
reply that the defense was not presenteds
the hearing when the fines were imposed;
to' make such defenses -inadmisgible "
jected to at the trial. The statement in"
order of the Railroad Commissioners (Ex.hibit
(), imposing the fines mentioned in the
count of the declaration, that the defendam
company in. itg answer get. forth its reason
why: It should not be penalized for the:
fractions charged, indicates that the:eo
pany may have presented at  the hearing-ze:
when the fines were imposed the defense:tens
dered by the amended sixth ples, and. thiﬁﬁ
comports with the averments of the ame:
gixth plea.
'The matters of defense referred to in th
sixth plea, as not having been “beforet
said Railroad Commissioners at or before its
actions, by which it fines the defendant as
set forth in said count,” do not relate to th
right to test the validity of the rule wit.hout;
being intimidated by onerous fines in viola-
ifon of organic rights, but to the- valid,lty 3
of rule 19 as an administrative regulation:i .7~
However, If the plea tenders no defense, it %%
may be immaterial whether the proper pro-
cedure was had in eliminating it. - T
The defense tendered by the sixth plen. A
is, in effect, that the fines were imposed for .
violations of rule 19 of the rules adopted by
the Raiilroad Commissioners, which the de-
fendant regarded as violative of its consti-
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: r.ution.al rights, the validity ‘of which* rule

' the.defendant with-due diligence was: con-
" testing’ in.the courts of the state when' the

rate charges were made in violation of -the
nle for which the fines were imposed. -

{11 A state has power to impose penalties

gsufficiently heavy to secure obedience to or-
dera of public utility commissions after they
have been found lawful or after the parties
gffected have had ample opportunity to test
the: validity of admimstrative orders and

" failed to do so.

A[21 A party affected by a statuta passed
without his having an :opportunity to- be
Heard is entitled to a safe and adequate jo-

“diclal review of the legality thereof. It is
i audenlal of due process of law if such re-

view ean be-affected by appeal to the courts
only at the risk of having to pay penalties
so-‘great that it iz better to yleld to orders
of iuncertain legality than to ask the pro-
tection of the law. Ex parte Young, 209 U.
8. 123, 28 Sup. Ct. 441, 52 L. Ed. 714, 13 L.
RaA: (N, 8.) 932, 14 Ann. Cas. 764; Wadley
Southern R. Co.'v. State of Georgia, 235 U

87851, .35 Sup. Ct. 214, 59 L. Ed. 403; At—
torney- Gen; of N. Y. v. Com: Gas: Co., 212
UwS.L19; 29 Sup. Ct- 192, 53 L. Ed. 382; 48
THRSA. (N S) 1184, 15 Ann. Cas. 1034;

" Missouri Pae. R. Co. v. Tucker, 230 U. 8,

340733 Sup. Ct. 961, 657 L. Ed. 1507..

31[87 4} Rates, rules, orders, and regulations
mader by the Railroad Commissioners, who
are-administrative officers; acting under stat-
utory . authority, are generally legislative in
their: nature, and have not. the attributes
of:& final judgment or decree of .a judieial
tribunal ; and those who are directly affected
by such administrative rates, etc., are, under
the:due process of law clauses of the state
ahd:federal Constitutions, entitled to a Jju-
dicial review of questions in good faith duly
presented, challenging the valldity of the ad-
ministrative action taken as it affects private
property rights. The statutes of this state
also. contemplate a judicial review of such
administrative orders at the suit of the Rall-

. road Commissioners to enforce their rules

and. orders that are not obeyed in due course,
And. pending a judicial determination of the
validity of the administrative rates, rules,
orders, ete,, which are only prima. facie valid,
the:state may not impose such excessive pen-
alties for noncompliance with the challenged
rates, etc., as will intimidate the parties com-
plaining from contesting the validity of the
rates, etc, in due course of judicial proceed-
ings, since that would in effect be a denial
of organic rights to equal protection of the
laws, and to resort to the courts to finally
egtablish the validity or invalidity of the
rates, etc, whose legality are challenged.
See Wadley Southern R. Co. v. State of
Georgia, supra; Attorney General of State
of New York v, Consolidated Gas Co., 212

" ceeded in good faith and with due diligence

U.:8:-19, 29 Sup. Ct. 162, 53:L. Ed. 382,:48 -
[ T.iR.-A. (N. §.) 1134, 15 Ann. Cas. 1034:. -

»iThe gtatutes: of this state expressly make
only “prima facie reasonable and-just” any
action taken by the Railroad Commissgioners
within their statutory authority, and specifie-
ally ‘provide that the rates, rules, orders,
and regulations' made by such Commission-
ers ghall by them be enforced in the proper
courts of the state; thus providing a prompt
method for determining the validity of the
administrative orders, ete. No express pro-
vision is made in the statutes for those. af-
fected ‘by the rates, rules, etc, of the Rail-
road Commlssioners to test their vanchty in
the courts.: L e

It has’ been held by this court: that where

the Railroad Commissioners exceed or abuse
the authority and discretion conferred upon
them, by making an order that -illegally in-
vades the property rights of a railroad com-
pany, the illegality of the order is available
as a defense in proceedings at law to eompel
the company to obey the invalid. order; or in
an. action for a statutory penalty for a viola-
Hon of the.order;.therefore the remedy at
law i3 adequate;'and anm injunction will not
be -granted:in the:absence of some- grotind
for equitable. relief. - Louniaville & N.:R.: Co.
v. Railroad. Com’rs, 83 Fla.. 491 LU South.
543, 44 L. R. A=:(N. 8.) 189. -

In- view of the statutes and of the deci—
siong of this court, it must be assumed that
the statutes contemplate that: if: those who
are to observe the administrative rates; rules,
and orders of the Railrond Commissioners,
duly and reasonably. assert the invalidity
of the rates, etc., as they affect private prop-
erty rights, and decline to observe .the rates,
ete,,: the . Railroad Commissioners. shall, in
due course and without needless delay, test
the validity of theirraction by invoking ap-
propriate judicial proceedings to enforce the
questioned rate; etc. When this is- done,
those who assert a violation of their organic
property rights may contest the enforcement
of the challenged rates, rules, or regulations.

Rules and orders of the Railroad Commis-
sion are administrative, not judicial, and are
not conclugive. They are subject to review
by the courts in any appropriate proceeding;
and if the defendant reasonably and in good
faith regarded the rule, for the violation of
which the fines here sought to be enforced
were imposed, as an unconstitutiopal viola-

tion of its property rights, it had the privi-

lege of testing the validity of the rule
in the courts. And, if the defendant pro-

to make the test in actions brought by the
Railroad Commissioners for the enforcement
of such contested rule, heavy filnes cannot
lawfully be imposed for violationg pending
guch test, where the fines are 30 onerous as
to intimidate the defendant in exercising ita
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: right to contest: the validity of the adminis-

trative rule not having the characteristics

. ofip:final judgment, since such action would

beria 'denlal to the defendant of the equal
_-protecton' of the laws, in violation of the
fedéral Constitution, if not also-a- depriva-~
ﬂonf of property without due process of law
mviolation of the state and United States

' Constitutions. Wadley Southern R. Co.. v:
"% Statevof Georgia, supra:; Ex parte Young,
.+ supra; Southwestern Telegraph & Telephone

Co. v. Danaher, 238 U. S.. 482, 35 Sup. Ct. 836,

- 59: L. Bd. 1419, L. R. A. 19164, 1208; State

- .Public: Utilitles Commission ex rel. v. Chi-
mgot&W T. R. Co., 275 IIl. 555, 114 N. E.
325, Ann. Cas. 1917C, 50; Missouri Pac. R.

-Qoyiv: State -of Nebraska, 217 U. $. 196, 30
" Supi,Ct. 461, 54 L. Ed. 727, 18 Ann. Cas. 989;

" Missouri- Pac. R. Co. v. Tucker, supra.

.~y {611 The: state Constitution forbids the. im-
" position of excessive fines. Section 8, Decla-
. yation. of Rights. And also provides. that
~ “ altjcourts in the state shall be open so that
" forrany injury there shall be a remedy by

duercourse of law,; and right and justice ad-

ministered without sale,. denial, or delay.

Section. 4, Declaration of Rights. .
a[8]):Section 2908, General Statutes of 1906
asyamended by chapter 6527, Acts of 1913,

. prowides that if a railrond company shall be
. giifity of a violation or ‘disregard:of any

rabe, schedule;: rule, or regulation prescribed

'“‘:_.-hii:the:-Railroad Commissioners,” such com-

- pany -‘shall. thereby incur-a penalty for each
-« " suelvoffense of not more than five thousand
.-, dollarg, to be fixed and imposed by said Com-

* migsioners,” ete. In view of the express pro-

- -vigion - of the. statute making such rates,

schedules, rules, or regulationsg only prima
facie reasonable and just, and of the orgunic
right of the companies to have:the validity
of; -such. administrative - rates, -schedules,
aules, . and regulations  tested In appro-
priate. - judicial. proceedings,. before such
~rates; etc., may be regarded as- conclusively
established, and binding: on the. companies,

. thesstatutory provision: that for "a: violation
. -ofrdisregard of any rate, eta.,. the: company
- #shall thereby incur a penalty for each such

‘offense,” apparently has reference to-rates,
schedules, rules, and regulations whose valid-

. itysis not contested or has been duly estab-

lished: in  appropriate judicial proceedings.
Thim;conatruction of . the quoted .statutory
provision: seems approprinte under the rule

' of'interpretation that statutes must be con-

atrued with- reference to constitutional re-
quirements, that the Legislature must be held
to:have intended a valid enactment, and that
acconstruction: that avoids raising .doubts as
_to:the. constitutionality of the statute should
bevapplied. These rules are particularly ap-
plicable to penalty statutes, - See Burr v.
Florida East Coast Ry, Co., 81 South. 464;
Langford v. Odom, 81 South. 469; United

States' v, Jin Fuey Moy, 241 TU. S. 394 36
Sup. Ct. 658, 60 L. Bd. 1061, Ann. Cas. 101D,
854; U. 8. v. Brewery (Jan. 5, 1920).251U..
8, 210, 40 Sup.. Ct. 139, 64 L. Ed. ——r
These principles of the interpretation may,
have a bearing upon.the provisions..off th
statute relative: to- the presentation:of: g
fenses in actions to recover fines imposed fo;
violations of such administrative rules, ete
while. they are of only prima facie validity.
- The validity of rule 19 having béen estab
lished by a judgment of this court (State ex
rel. Railrond. Com’rs v. Florida East Coast'R._
Co., 69 Fla. 480, 68 South. 729,. L. Rui
1918F 272, it may be enforced- by: direc A
judicial proceedings or by fines: recoverabl .
as provided by the statute; and the statut
also- provides for enforcing, at the- suit.of
the Railroad Commissioners, an aecountin
and payment of overcharges made: in-viola
ing- the rules of the Commissioners- fixing
rates. - Chapter 5616, Acts 1907 ; Florida Ea:
Const Ry. Co. v. State, 82 South, 136.- T
Amended * sixth plea  states a . defenge
Among other statements, it in effect.ave
that the alleged infractions of rule. T.ifo:;

gt s £ TR

b

wag being tested in the courts,. andxb&fd:-
its validity was established by a:finat?j
ment of a competent tribunal; and:tha
making of supplements 6 and 7 to defend
rate issues, in alleged violation-of..rul
Wag neceasary to test the validity; otg nle
19; and that. the defendant carrier duly
tested the legality of rule 19 when the R:
road Commissioners sought. to-: enforce
against the defendant compaxny.. In vie}

of the rules of the Railroacl Commissio
and the absence of specifie provislon y
testing such rules at the suit of theiean
riers, and In consideration -of: the: rule

reference to injunctions against the B
Commissioners where there -is:an-adeq
remedy at law by defenses in: action. brot §
by them, and in view of the:averments:as
diligence on the part of the defendant.!
rier in contesting the validity of.: thef'
a lack of dilizgence on the partiof the de
ant. in contesting the validity of thesruli
does not appear. Thig holding: accordszwith
8t. Louis, I. M. & 8. Ry. v..Willlams,;:
U. 8. 63, 40 Sup. Ct. 711, 64 L. Bd, —
cided December 8, 1919; Gulf, 00101'&(10”‘
Santa Fé& Railroad Co. v.- State of *Texas;
246 TJ. 8. 58, 38. Sup. Ct. 236, 62 L. Ed. e
There was error in striking amended

versed.

BROWNE, C. I, and TAYLOR
and WEST, JJ., concur, Lot ".




