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PRELIMINARY STATEMENT 

Respondent, Keith Bernard Brown, t h e  Appellant in the First 

District Court of Appeal and the defendant in the trial court, 

will be refernced in this b r i e f  as Respondent or his proper name. 

Petitioner, t he  State of Florida, the A p p e l l e e  in the First 

District Court of Appeal and the prosecuting autharity in the 

trial court, will be referenced in this b r i e f  as "Petitioner, the 

"Prosecution" or the "State". 

References to t h e  opinion of t he  First District Court of 

Appeal, found in Appendix brief, will be noted by its Florida Law 

Weekly citation. 

Respondent is filing an appendix, the appendix will be 

referred t o  as "A"lfo1lowed by t h e  appropriate page number. 

All emphasis is supplied unless the contrary is indicated. 

1 
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STATEMENT OF THE CASE AND FACTS 

Respondent, a juvenile, was indicted f o r  first degree murder 

and armed robbery with a firearm. Following a jury trial, he was 

convicted of the lesser o f f e n s e  of second degree murder and armed 

robbery as charged. "A-2" 

Respondent was certified as an adult for sentencing. The 

recommended guidelines sentence in the case was 22 to 27  years. 

The State filed a notice of intent to seek a departure from the 

sentencing guidelines based on: (1) the escalating pattern of 

criminality; ( 2 )  excess use of force in the commission of the 

robbery resulting in the homicide; ( 3 )  attempt to cover up the 

commission of the crime; and ( 4 )  lack of respect for t h e  law and 

the judicial system. "A-2" 

The trial court sentenced respondent to a term of Life in 

prison for the murder and to a consecutive term of 27 years in 

prison f o r  the armed r o b b e r y  with t h e  three ( 3 )  year mandatory 

minimum terms to run concurreatly. Six ( 6 )  days after the 

sentencing, the trial court issue its written reasons. "A-2" 

Respondent, filed a direct appeal in the  First District of 

Appeal. Respondent, argued that the trail court erred in 

departing from the sentencing guidelines "without providing a 

contemporaneous written statement of the reasons at the time t h e  ' ' 1 .  

sentence was imposed." Brown v. State, 565  So.2d 369 (Fla. l.st 

DCA 1990)  "A-1''  I 

On April 26, 1990, Pope v. S t a t e ,  561. So.2d 5 5 4  (Fla. 1.9901, 

was decided. On July 19, 1990, Ree v. State, 565 So.2d 1329 (Fla. 

2 



19901, was decided. 

On August 6, 1990, the First DCA decied Brawn v. State, 

supra; rehearing was denied on September 6, 1990. Brown I t l A - l . t '  

stated: 

"that the question of the legality of the 
procedure utilized by the trial judge in 
departing from sentencing guidelines has now 
been resolved by the  Supreme Court in Ree v. 
State, supra. 

While - Ree requires that the written reasons f o r  a departure 

from sentencing guidelines be produced at the sentencing hearing, 

the new requirements are only to be applied prospectively. We, 

therefore, find that the trial Judge did not commit error in the 

sentencing procedure which he utilized --- at the time he sentenced 

the defendant. The First District Court of Appeal's mandate 

issued on September 24, 1990. Respondent sought review in the 

Florida Supreme Court, and on January 2, 1991, this court denied 

review in Brown v. State, 576 So.2d 285  ( F l a .  1.991).  "A-4" 

On April 2, 1.992, Smith v.  State-, 598 So.2d 1063 (Fla. 

19921, was decided, with rehearing denied on June 16, 1992. 

Respondent, on November 17, 1994, filed the Motion For 

Post-Conviction Relief, Pursuant to Rule 3.850,  F.R.Cr.P., 

(1988). "A-6'' One of the grounds in the Motion alleged: "The 

trial court erred in departing from the sentencing guidelines t t t ,  

without providing contemporaneous written statement of reasons a t  

the time the sentence was imposed. "A-5" 

On December 22, 1.992, the trial court denied Respondent's 

Motion f o r  Post-Conviction Relief. "A-5" 

3 
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Respondent appealed to the First District Court of Appeal 

Relief. Respondent's appeal raised o n l y  one issue, 

"respondent  contends that in accordance with 
Smith v. State, 598 So.2d 1.063 (Fla. 1.9921, 
since his case was - not yet final when Ree was 
decided, it must be reversed and r e m a n m  for 
sentencing within the guidelines." 

The State moves for the District Court of Appeal t o  take 

judicial notice of the issuance o f  its September 24, 1,990, 

mandate in Brown v. State, supra, and moved to dismiss the a p p e a l  

because the Motion for Post-Conviction Relief was untimely. The 

State argued that, when measured from the date of the DCA's 

mandate in Brown, I "A- l " ,  respondent's Motion f o r  Post- 

-Conviction Relief was outside the two-year limit of Rule 

3 . 8 5 0 ( b ) ,  F.R.Cr.P., by published order in Brown v. State, 61.7 

So.2d 1105 (Fla. 1993) " A - 9 " ,  the DCA granted the State's motion 

to take Judicial notice of the date  of issuance of mandate in 

case number 89-2430 .  Respondent has expressed no objection to 

this request and such judicial notice appears tlo be appropriate. 

Gulf Coast Home Health Services, Inc. v. Department of 

Rehabilitative Services, 503 So.2d 415 ( F l a .  1st DCA 1 9 8 7 ) .  

Accordingly, the State request for judicial notice is granted. 

"A-9" But denied the Motion to dismiss the a p p e a l .  Erown, .IV.. "A- ';I(. 
3 

I '  

In Brown v. State, 19 Fla.L.Weekly D645 (Fla. 1st DCA March 

24,  1 9 9 4 ) ,  the First District Court of A p p e a l ' s  reversed the 

4 
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trial court denial of respondent's motion f o r  post-conviction 

relief. Brown, V "A-11" The district court of appeal's Judges 

stated: 

" A p p e l l a n t ' s  direct appeal was pending in 
this court when Supreme Court's opinon on 
rehearing in - Ree was issued. Even though this 
ocurt's decision was correct under the law as 
it existed at the t i m e ,  Smith, r e q u i r e s  that 
we reverse and remand case f o r  re- 
-sentencing within t h e  guidelines. See Owens 
v. State, 598 So.2d 64 (Fla. 19921, and Blair 
v.  State, 598 So.2d 1068 (Fla. 1 9 9 2 )  (Brown, 
V "A- ' '1  (italics in original) 

Brown, V stated the DCA's mandate and certified as  having 

"great public importance the question presented i n  t h i s  brief as 

the issue. Therefore ,  this case treated by this respondent's 

b r i e f  may be called Brown, VI. 

5 
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I\ ' 
SUMMARY OF ARGUMENT 

ISSUE. 

Pet tioner is intentionally contradicting and c 8  

law. Therefore, the Petitioner b r i e f  is without 

fusing the 

merits and 

frivolous because the First District Court of A p p e a l ' s  render the 

correc t  decision; 

"the Respondent's case requires that we 
reverse and remand the Respondent's case for 
re-sentencing within the guidelines. Brown, V 
IIA- 11 

Moreover, the certified question should be answered 

Affirmative. 

Respondent precisely demostrated how Smith, apply Ree 
retrospectively to Respondent's case f a r  Motion of Post- 

-Conviction Relief. Therefore, to the degree that Petitioner 

relies upon Smith is inaccurate. Moreover, the Petitioner 

constantly emphasises that the Respondent case became final 

I 

fifteen months before Smith, this is clearly not the problem 

because Smith indicated who will and will n o t  benefit from Ree, 

"Ree, - s h a l l  apply to all cases not yet final - when mandate issed 

after rehearing in - c _  Ree. Ree became final August 3 ,  1.990, (the 

date the mandate was issued), and respondent mandate was not 

issued until August 6, 1.990, and did not become final until ,, 

January 2 ,  1.991, the date the Supreme Court denied review. 
' 1 1 .  

Clearly, Respondent s h o u l d  r e a p  the benefit from Smith. 

A t  the time of Respondent's direct a p p e a l ,  - Ree indicated 

that contemporaneous written reason would be applied 

6 
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prospectively, therefore, the Respondent did not benefit from - Ree 

at that time. Since, Smith announced a -- New Law that recede from 

- Ree, indicating - Ree is - now retospectived and Smith dicta 

announced that the -- New Law shall apply t o  the Respondent. Brown,V 

Consequently, Respondent's claim was correctly decided on 

direct appeal, and because of the -- N e w  Law established in _I Ree 

through Smith, the Respondent shall be allowed to reap the 

benefit. Accordingly, the issue is controlled by Witt, and Witt 

do apply to the Respondent case. Witt clearly states, "its 

decisioon was - not inconsistant with decisions in which it 

addressed application or changes in the - law to cases on 

collateral review." Petitioner, insist that Witt stated: "its 

decision do not address application of  change in the law to cases 

on collateral review," which it does not  say. 

The decision of the F i r s t  District Court of Appeal that 

produced the certified question should not have been because if 

the petitioner was n o t  trying to change the law in the language 

of Smith f o r  their own purposes, it would not be a certified 

question. Respondent urges this Court to uphold Smith because 

Smith already have limited facts. 

7 



ISSUE 

ARGUMENT 

IN VIEW OF SMITH V. STATE, 598 Sa.2d 1063 
(FL. 19921, THE DECISION IN REE V. STATE, 
SUPRA, REQUIRE REVERSAL AND REMAND FOR 
IMPOSITION OF A GUIDELINES SENTENCE IN A CASE 
THAT WAS PENDING ON DIRECT APPEAL WHEN REE 
WAS DECIDED, WAS FINALLY DEPOSED OF T N  
ACCORDANCE WITH REE, AND IN WHICH THE ISSUE 
WAS RAISED A G A T  BY MOTION FOR POST- 
-CONVICTION RELIEF AFTER ISSUANCE OF SMITH? 

The question certified by the First District Court of Appeal 

is stated as the issue above. This case, Brown, V, arose do to 

tlhe district court's reversal of Respondent's motion for post- 

-conviction relief relying on Smith. Respondent contends that in 

accordance with Smith, since his case was n o t  y e t  final when - Ree 

was decided, it must be reversed and remand f o r  sentencing within 

the g u i d e l i n e s .  See, Brown, 1 9  Fla.L.Weekly D645 (Fla. 1 s t  DCA 

March 2 4 ,  1 9 9 4 ) .  Petitioner contends t h a t  since Respondent filed 

h i s  Motion For Post-Conviction Relief after t h e  issuance of 

Smith, Respondent can not obtain benefit from Smith. Clearly, the 

time factor is not the problem because Smith v.  State, 598 So.2d 

1063 ( F l a .  19931, precisely stipulate who will and will not 

benefit from - Ree through Smith. I d .  at 1066. 

More specifically, if the petitioner was not trying to 

contradict the language in the body of Smith v. State, supra ,  the'.%,. 

Respondent would not have to respond to t h e  Petitioner petition. 
,v  

Respondent correctly used I_ Ree through Smith, Brown, V 

"A-ll", is evidence  of the appropriate procedure. Petitioner is 

8 
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intentially trying to confuse the, ( a )  fundamental nature of 

precedent, the wisdom of ( b )  Witt v. State, 387 Sa.2d 922 ( F l a .  

1980) and (c) t h e  doctrine of law of  the case.  Therefore, the 

District Court of Appeal corretly reversed and remand Respondent 

case f o r  re-sentencing within the guidelines because the t r i a l  

court failed to provide contemporaneous written reasons. Brown, 

V, 1 9  Fla.L.Weekly D645 (Fla. 1st DCA March 24 ,  1994) "A-11 ' '  

Before proceeding with the facts of  the first argument, 

however, i t  may be helpful to summarize some key events and their 

dates: 

Judgement and sentence August 1.8, 1.989. 

I August 24,  1989, trial courts written reason for 
I 

departure from guideline filed; six days a f t e r  sentencing. 

August 31, 1.989, Respondent f i l e d  Notice of Appeal 

alleged; trial court errored in t h e  sentence imposed on 

Respondent. 

April 26, 1990, Pope decided. 

July 1.9, 1990, _I Ree decided. 

August 6 ,  1990, Brown, 1 "A-1." d e c i d e d ;  DCA affirmed 

the judgement and sentence based upon t h e  language in -- Ree then; 

that it was prospectively only: Respondent did not have a problem 
4 ,  ' with that because that was law. 'ti. 

September 6, 1.990 Brown, I "A-1" rehearing decided:Denied. 
- I 

January 2 ,  1991., Brown II "A-4" decided; in Brown, 11 



Apr i 1 1 9 9 1 ,  Smith 

extent that we now hold that - 

decided; recede 

Ree shall 

from Ree to the 

all cases not yet 

final when mandate issued after rehearing in Ree. - 
June 16,  1992, Smith rehearing decided:Denied. 

November 1 7 ,  1992 ,  Brown filed Motion For Past- 

-Conviction Relief:Brown, VI claims that he is entitled to relief 

based on Smith v. State, supra, in which the Florida Supreme 

Court receded in part from - Ree ta the extent that it made the - Ree 

holding retroactive. 

December 22,  1 9 9 2 ,  Brown, LV decided;denying motion f o r  

post-conviction reilef. 

March 24 ,  1994 Brown, V l l A - l l . ' '  decided; DCA reversed 

denial f o r  Post-Conviction Relief do to Smith v. State, supra, in 

which the Florida Supreme Court recede in p a r t  from - Ree to the 

extent that it made the - Ree holding retroactive. 

understanding pertaining to t h e  fundamen-tal nature of precedent 

and its application to - Ree and Pope,  nor the wisdom of Witt v. 

State, 387 So.2d 9 2 2  ( F l a .  19901, not the law of the case. The 

Petition concluded by attempting t o  argue in this Court in a way 

of confusing the language in the body of Smith, to believe that 

facts pertaing to Smith is unanswered in Brown, V. The State+'**, 

attempted to confuse the DCA decision in Brown, V, by stating: 

"The State ar ues the language in Smith means 

which were in the "pipeline" when Smith 
became f i n a l .  The State's position appears to 

thatl the r u  + e s  apply retroactively to cases 

1.0 
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be t h a t  the Smith case make the pertinent 
change of l a n e r e ,  nat the Ree case, 
therefore "pipeline cases a r e  thosethat were 
not yet kina1 when Smith was decided. A 

language i n m  body of  the Smith opinion, to 
effect that - Ree applies to a n c a s e s  not y e t  
final when it was issued, __L. with language in 
footnote five of the Smith opinion, 
distinguishing cases i.n the "pipeline" from 
cases on collateral review from motion f a r  
post-conviction relief. 

expresses "some" c o E o n  in reconciling + t e 

Brown, V, 19 Fla.L.Weekly March 24,  1994 (italics in original) 

The State intentionally tried to confuse Smith when this 

Court precisely modified - Ree and held: 

"any decision of this Court announcing a new 
rule of law, or merely a p p l y i n g  an 
established r u l e  of law to a new or different 
factual situation, "mus ttl  be given 
retrospective applicationT t h e  courts of 
this Stape in every case pending on direct: 
review or not yet f i n a l  .......... 
Our decision today requires us t o  recede in 
part from Ree to the extent that w e m o l d  - 
the Ree " s h a l l t t  a p p l y  to a l l  cases not yet 
finalen-ate - i s s u e d  a x e r  rehearng in 
Ree. 

-- 

- 
Brown, V, t ' A - l l ' ' ,  Smith, Id.1066 (itialtcs in original) 

A. The significance of _c Ree and Pope 

The Petitioner attempted t o  interpret - Ree to the extent of 

expressing t o  this Cour t  the similarities that - Ree coincide with 

the Florida Statute, Rules 3 . 7 0 1 . ( b ) ( 6 ) ,  Fla.R.Cr.P., and 3.701 

( d )  ( l l ) ,  F1a.R.Cr.P.. The Petitioner interpretation is specious." 

Moreover, since - Ree has similarities of the Florida Statute, the 

Petitioner would like for this Court to adopt a Florid Statute t o  

'% 

Smith by receding from Smith, which would be illogical, because 

1.1. 



Smith is accurat in its facts. 

The cases that t h e  Petitioner would like for this Court t o  

reconsider f o r  Smith are : Stewart v. State, 549  So.2d 1.71 ( F l a .  

1 9 8 9 ) ;  State v.  Jackson, 4 7 8  So.2d 1054 ( F l a .  1985); Pope v. 

State, 561 So.2d 5 5 5  (Fla. 1 9 9 0 ) .  However, Smith have provided 

.the facts without any reconsideration. Moreover, the Petitioner 

would a l s o  like f o r  this Court to believe that - Ree is a 

misunderstood case. Whereas, this Court should adopt Pope facts 

concerning the way I_ Ree through Smith should render a remedy for 

the t r i a l  court's failure t o  provide written reasons, Petitioner 

argument is frivolos. Moreover, the interpretation that the 

Petitioner interpeted of Statute 9 2 1 . 0 1 6 ( 1 ) ( c ) ,  Fla.Stat. ( 1 9 9 3 )  

would not be correct for this Court t o  adopt under the 

constitution by r eced ing  in Smith to their way. Petitioner 

interpretation is fallacious. 

Petitioner, emphatically refuse by a way of endeavoring to 

confuse that Ree v. State, 565 So.2d 1329 ( F l a .  19901, has not 

been receded from prospectively t o  retroactively in Smith v. 

State, supra, when this Court modified - Ree and held: 

"Ree shall a p p l y  to a11 cases not yet f i n a l  
WG mandate issued after rehearing in - Reel'. 

Smith, ld. at 1066 (italics in original) 
I ,  ' 
"I. 

Clearly, the DCA's decision was correctly applied in - Reg 

through Smith accorda.nce Brown, V "A-11.". 

Petitioner explained two-in-a-half pages to this Court t h e  

definition of precedent, which was sophistical because the 

1 2  
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Respondent is certain that this Court is well versed in the 

definition of precedent and its entirely. 

Since the Respondent h a s  answered the question that prompted 

the Petitioner discussion of precedent, thi-s Court knows what - Ree 

represent. Therefore, Brawn, V t l A - l l "  should be reversed 

regardless of Petitioner own view of - Ree through Smith in this 

ma.tter. It was necessay for the resolution of - Ree through -- Smith. 

Respondent determine that - Ree through Smith was precedent to 

Brown, V, by looking to its facts and what it did or did not do 

in terms of the outcome effecting - Ree through Smith accordance 

Brown, V "A-11" .  Its facts regarding the writing requirements 

were identical in both cases. Smith, Id. at 1066, clarified - Ree 

t o  apply retroactively "to a l l  cases not final when mandate 

issued after rehearing in - Ree." - Ree mandate was issued August 3, 

1990, Brown, V ' l A - l l , t l ,  mandate was issued August 6, 1.990, and did 

not became final until January 2, 1991. - Ree through Smith did 

a p p l y  the rule to its facts, therefore- the - Ree through Smith 

Court said that they will apply the rule retroactively in a past 

set of cases, "not yet final when mandate issued after rehearing 

in - -  Ree. Ree through Smith was precedent to - 9  Brown V t t A - l l t t  and 

was not limited by what this Court said in - Ree through Smith. It 

was the proper vehicle that Respondent used and the DCA reversed 
J 

Brawn, V, "A-11" 

Therefore, as of  t h e  moment that - Ree was issued in Smith, 

l d -  at 1066,  its language regarding t h e  contemporaneous writing 

1.3 
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requirement was precise for the district court of appeal's to 

follow, and binding on them a s  precedent. This Court in essence, 

by stating that - Re@ through Smith is retroactive, is telegraphing 

to all of the courts of the s t a t e  of  Florida what t h i s  Court 

shall do if presented with facts meeting the conditions s e t  out 

in Smith, Id. at 1066. Petitioner question then becomes what Lype 

of cases did - Ree through Smith indicated that would apply its 

retroactive application? S e e ,  Owens v. State, 598 So.2d 64 (Fla. 

1 9 9 2 ) ;  Blair v. State, 598 So.2d 1068 (Fla. 1 9 9 2 ) ;  Brown v. 

State, 19 Fla.L.Weekly D645 ( F l a .  1 9 9 4 )  Brawn, V, " A - l l " ,  provide 

an answer to the question. 

Petitioner contends that State v .  Williams, 576 So.2d 281. 

( F l a .  1 9 9 1 ) ;  S t a t e 2 v .  Lyles, 576 So.2d 707 (Fla. 1 9 9 1 ) ;  and Brawn 

v. State, 565  So.2d 369 (Fla. 1 9 9 1 )  Brown, I, ' ' A - l l " ,  did not 

benefit from - Ree prospectively rule. Respondent agreed then, but  

Petitioner seems not: to be aware of the change in the law of Ree - 
through Smith v. State, s u p r a ,  th'at changes - Ree from 

prospectively to - Ree retroactively. Moreover, this Court receded 

in LyLes and Williams to the extent that this Court declined to 

apply - Ree retroactively to non-final c a s e s .  Since the Petitioner 

expresses much confusion in reconciling in the body of Smith new 

rule, Respondent feels obligated t o  explain in what manner of *. 

declined that t h i s  Court used  it in. This Court only meant that 

in L y e s ,  Id. at 706 and Williams, Id. a t  281., " then" ,  this Courtl 

decline retroactively application to bath cases. If this Court 
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would have stated; "in Smith Id. a t  1066," this Courtl decline to 

apply Ree retroactively to non-final cases, which it did n o t .  

Clearly, the Respondent could not benefit from Smith, I d .  a t  

1.066. 

Therefore, Judge Wolf's opinion in Brown, 1 " A - I " ,  although 

dec ided  prior to Williams or Lyles, was insightful when it: 

correctly interpreted - Ree prospectively o n l y  language. However, 

The judges decision in Brown, V "A-ll", although, decided prior 

to Smith, Owens and Blair, was insightful when it correctly 

interpreted - Ree through Smith retroactively rule for cases not 

yet final when mandate issued after rehearing in - Ree, expressly 

stated it would apply to Respondent. 

Therefore, a t ,  the time t h e  Respondent filed h i 5  motion for 

post-conviction relief, the trial court should have reversed the 

Respondent motion because Brown, V, " A - I l ' ' ,  did have the benefit 

from - Ree through Smith. This is precisely the reason that Smith 

held, in the sense of establishing precedent, that the 

contemporaneous written requirement would apply in a situation 

like Brown, V, " A - l , l ' ' .  And, this is precisely the reason thatl the 

DCA Court reversed a n d  remand for resentencing in the guidelines 

the Respondentl's motlion for post-conviction relief: !'this Court 

[followed] ... Even though this court's decision was correct under 'I(, 

the law a s  it existed at tlhe time, Smith, requires that we 

reverse and remand this case for re-sentencing within the 

guidelines. See, Owens v. State, 598 So.2d 64 ( F l a .  1 9 9 2 ) ;  Blair 

15 



3 v , ,  
l', ' 

v. State, 598 So.2d 1068 ( F l a .  1 9 9 2 ) ;  Brown, V, " A - 1 1 " .  

Another compelling r e a s o n  g i v e n  by the district cour t  for 

reversing Respondent's motion for post-conviction relief was that 

Smith expressly decided that the Respondent w a s  entitled to 

benefit from the new changes in 7 Ree through Smith, Id. at 1066. 

The DCA's reasoning was impeccable a s  following no t  o n l y  the 

precedent of Brown V but a l s o  t h e  l a w  of the case .  Moreover, the 

DCA's reversal of the motion ws absolutely correct when analyzed 

according to the principles of  Witt v. State, 387 Sa.2d 922 ( F l a .  

1980)  regardless of Petitioner own view of whether - Ree through 

Smith language in non-precedent. 

B.  Witt v. S t a t e ,  387 So.2d 922 ( F l a .  19801, clearly, constitute 

reversal of the Respondent's motion f o r  post-conviction relief. 

T h i s  ca se ,  Brown, V ,  I ' A - l l ' ' ,  i s  here as a result of the  

Petitioner n o t  wanting the Respondent t o  benefit from 

retroactively application. Petitioner do not want the Respondent 

to benefit from - Ree through Smith because Smith was decided 

fifteen months after Respondent case was final. Clearly, the time 

factor is not a dilema that derived from Smith. Smith accurately 

stipulates who will and  will not benefit r e t r o a c t i v e l y  from - Ree 

through Smith; t h i s  Court stated: 

598 So 

"our decision Loday requires us t o  recede in (1%. 

part from Ree to the extent that we now hold 
that Ree s m l  a p p l y  to all cases  n o t  yet 
final Z e n  mandate issued after rehearing in 
Ree . ' I  - 

2d 1068 ( F l a .  1 9 9 2 )  ( i t a l i c s  in original) 
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Witt v. State, 387 So.2d 9 2 2  ( F l a .  19801, 

Witt controls and indicates that Respondent entitled to 

certified question would not: b e .  Witt did not benefit from his 

motion for post-conviction only because this Court stated: 

Applying these principles to the present 
case, we f i n d  that Witt may not raise most of 
the matters he haspresented by way of  
collateral attack on his original conviction . _  . 

and sentence. Witt Frist, SGcond and Thrid 
alle ed" law c h a n  e are unconstitutional, 
evo utionar a e e p l  ica t ion of Florida 

deve + o ments in the law, arising 

thev may not be raised in this procee F, ing. 
Death Penalty "Statute". Being of that 

, * -  
His fourth a l l @  ed law chan e emantes 

ourt and is 1 
or consideration in a -. 'witt fifth alleged law 

a l t h o u g h  I a r g x y  constitutional in 

"intermediate + +  ederal 

and emanatin from a ro er court, is 
fact a d chanEe of law w lnasmuch as  it 

from a n  
ikewise 
3.850 

change, 
nature 
not in 
is not - 

" 
a precedent. Id. at 930 

[ 1 4 ]  Witt's s i x t h  alleged Law chan e t h e  
d e v e l o p m e n m e -  in Brewer v. d a m s  
430 U.S. 3 8 7 ,  9 7  S.Ct. 1232 ,  51 L.Ed.2d 42 I 
( 3 9 7 7 )  is the only claim which, on its f a c e ,  
could qualify " f o r r '  relie'f Rule 3.850. 
Normally, we would n o w T e r m =  w m r  
Brewer should be retroactively applied tothe 
instant case under the three-part test of all 
Stovall and Linkletter. That exercise would 
be futile, however, for the factual predicate 
for Witt's sixth claim precludes any benefit 
for Witt even if Brewer were retroactively 
a p p l i x T h e  Supreme Court in Brewer did not 
ho ld  that a defendant may - not w m i s  right 
to counsel after re uestin an attorne . 
circumstances, that defendant had n o t  done s o  
and the state had failed to meetits - burden 
Rather, it merely M a t ?  un a - d e  er 

"an intentional relinquishment or 
of a known right or privilege." 

Id. at 404,  97 S.Ct. a t  12L2 (quoting Johnson 
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v. Zerbst, 304 U.S. 4 5 8 ,  464,  58 's.Ct. 1019, 
1023, 82 L.Ed. 1461 ( 1 9 3 8 ) ) .  In contrast, we 
specifically hold an Witt's direct appeal 
that Witt had waived h i s m t  to counsel and 
that "the h e a v m d e n  o €3- emonstrating that 
the defendant knowin 1 
waived.. . .his rig -h+2 t - 
-the circumstances in 
State, 342 So.2d at 500. 
certiorari was denied bv 

and intellieentlv 
counsel ... was _I met 
this case" Witt v.  
Wit t ' s T q u e m  
t h e n i t e d  States 

Supreme Court. That confirmed, factual 
determination is now the "law of the case," 
in order to now raise a legal issue under 
Brewer V .  Williams, for retoractive 
application. 

387 So.2d at 930 ( i t a l i c s  in original) 

Witt motion f o r  post-conviction relief does not coincide to 

Respondent Motion For Post-Conviction Relief. 

Respondent's claim was constitutional in nature and 

constituted a development of fundamental significance that 

devired from this Court. Therefore, Witt did n o t  benefit from his 

Motion For Post-Conviction Relief only, because his first, second 

and thrid alleged law change non-constitutional, evolutionary 

development in t h e  law, arising from this court case  application 

ijf Florida's death penalty statute. - Witt fourth alleged law 

change emanates from an intermediate federal court and is 

likewise ineligible for consideration in a 3 . 8 5 0  proceeding. Witt 

fifth alleged law change, although arguably constitutional in 

nature and emanting from proper court, is not in fact a "change 

of law inasmuch as it is not a precedant. W i t t  sixth alleged law 
,' 

change the development refleced in Brewer v. Williams, supra, is 

the only claim which on its face, could qualify for relief under 

1 8  
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Rule 3.850,  however, Witt had waived his right to counsel and 

that "the burden of demonstration that the defendant knowingly 

and intelligently waived his right to counsel was met under the 

circumstances in this case ,  contray to Brewer v Williams, supra. 

Normally, this court would determine whether Brewer whould be 

retroactively applied to Witt case under the three-part test of 

Stovall and Linkletter. That  exercise would be futile, however, 

f o r  the factual predicate f o r  Witt's sixth claim precludes any 

benefit f o r  Witt even if Brewer were retroactively applied. The 

supreme Court in Brewer did not hold that a defendant may not 

waive his right to counsel after requesting an attorney. Rather, 

it merely found that, under  the circumstances, that defendant had 

not done so and .the state had failed to meet its burden of 

proving Ivan intentionally relinquishment or abandonment of known 

right or privilege." Id. at 404, 97 S.Ct. at 1242 (quoting 

Johnson v. Zerbst, supra). Moreover, this court stipulated who 

will benefit from "change of law" under Rule 3 . 8 5 0 .  This court 

stated: 

To summarize, we today hold that an alleged 
change of law will not be considered in a 
capital case under Rule 3.850 "unless" the 
change: ( a )  emanates form this court or the 
United States Supreme Court, ( b )  is 
constitutional in nature, and ( c )  constitutes 
a development of "fundamental significance." 

W i t t  v. State, supra (italics in original) 

Clearly, t h e  Respondent met the criteria of ( a ) ,  ( b )  and 

(c), therefore che district court of appeal's correctly reversed 

1 9  
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the Respondent's motion f o r  post-conviction relief. Brown, V, 

"A-1 1.'' 

The Petitioner's reliance on McCuiston v. State, 534 So.2d 

11.44 (Fla. 1988); Whitehead v. State, 498 So.2d 863 ( F l a .  19861,  

is misplaced and misleading. The sentence in McCuiston and 

Whitehead was based entirely upon "habitual offenders statute, 

and this Court held that ' 'a habitual offenders statutes is not an 

adequate reason to depart from the sentencing guidelines. 

Moreover, McCuiston filed under Fla.R.Cr.P., 3 . 8 5 0 ,  "asserting 

the illegality of h i s  sentence. the motion was denied. This Court 

stated the reason that McCuiston motion for post-conviction 

relief was denied by stating: 

"The SeFand District Court of Appeal's 
pointed out that the sentence McCuiston 
received was valid when it was imposed and 
became final but could n o t  have been properly 
imposed a f t e r  the Whitehead decision.- The 
Court c o n x e d  that the Whitehead did not 
have retroactive amlication and affirmed 5 
denial of McCuistoh' 3.850. 

McCuiston v. State, supra, (italice in original) 

Clearly, McCuiston and Whithead is misplaced and misleading 

accordance Brown, V, " A - l l l ' .  Brown, V deals with retroactive 

application. Witt ensures finality of decisions on one hand and 

fairness and uniformity on t h e  other hand. 

C. Brown, V, constituted the law of the case that the F i r s t '  
':-L 

District Court of Appeal's followed in - Ree through Smith. 

The Respondent is aware that t h i s  Court is not bound by 

-' Brown I, " A - l " ,  a First District Court decision. On t h e  other 

20 
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hand, it would further this Court case, Smith, Id .  at 1066, be 

decided that the DCA's decision in Brown, V, followed adhered t o  

I__ Ree through Smith a s  the law of the c a s e .  

Since this Court r e f u s e d  to review Brown, I l l A - l , ' l ,  

adjudicated the p o i n t  of law, explicitly relying upon - Ree, Id. at: 

369 prospectively only language, that camtemporaneous writing 

requirements did not apply to Brown, 1 ,  "A-1" .  However, Brown, V, 

" A - l l " ,  is reversed and remand for re-sentencing in the 

guidelines by the First District Court of Appeal's, Brown, V, 

" A - l l " ,  adjudicated the point of  law explicitly relying upan - Ree 

through Smith, Id. a t  1066 retoractively application, that the 

contemporaneous writing requirements do apply to Brown, V, 

" A - 1 1 " .  In the past-conviction relief motion, the DCA's Court 

.fundamental significance chat derived from this court, Brown, V 

have been correctly reversed and remand f o r  re-sentencing in the 

guidelines. 

It is clear that without Smith, Respondent would have no 

argument whatsoever that the contemporaneous writing rule applied 

to him. However, do t o  Smith Respondent do have an argument that 

- Ree through Smith, this Court changed - Ree language from +f ';+f. 

prospectively to retroactive. Therefore, t h e  Respondent should 

benefit from Smith v. State, supra. Although, the Petitioner do 

not want the Respondent to benefit from Smith, Id. at 1066, 

2 1. 



I, "A-1" was decided. The time factor is not a problem because 

this Court precisely stipulated that only the cases not yet final 

through Smith, Id. at 1066 retroactive application. Clearly, the 

Respondent shall benefit from - Ree through Smith because - Ree 

mandate was issued August 3 ,  1994, the Respondent mandate was 

issued August 6, 

1991, when this Court denied review. Brawn, V, " A - l l l l .  

1990, and did not become final until January 2, 

If ever the goa l  of fairness and unformity should apply 

through the law of a case,  as well as through the application or 

Witt. Id. at , it should be definately applied in Brown, V, 

summarized in a situation similar t o  Witt: 

"Issue raised and deposed of an direct appeal 
a re  procedurally barred in post-conviction 
praceddings. When they - are "evolutionary 
refinements, r a x r  than major constitutional 
changes, in t h e l a w  and - -  do not require 
retroactive application on pose-conviction 
proceedings - The issue of the Jury override 
- is , therefore, p r x u r a l l b a r r e d  in this 
succesive petition. We consider the propriety 
of. finding witness elimination in aggravation 
on direct appeal, and using a different 
argument to relitigate. Therefore, the Second 
and Third issues a re  procedurally barred. 
[citations omitted] ' 'h t. 

Francis, Id. at 584 (italics in original) J 

A unanimous Francis Court analyzed the case using the 

priniciples of Witt and concluded that the decision in Francis 

was an evalutionary refinement of the law and not one which 
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should have retroactively applied. Francis, I d .  at 548 (italics 

in original), therefore, Francis, post-conviction was 

procedurally barred. However, f o r  the Petitioner to compare 

Brown, V "A-",  with Francis is misplaced and misleading. Brown, V 

deals with ( A ) ,  a decision that emanated from this Court ( B ) ,  

constitutional in nature, and ( C ) ,  constitutes a deve1;opment of 

fundamental significance. Brown, V ( A ) ,  should b e n e f i t  from Witt 

and Smith. If the goa l  of individual miscarriage of justice or to 

permit roving judicial error corrections in absent of fundamental 

and constitutional law changes and evolutionary refinement barred 

Francis and -' Witt the certainly the goa l  of fundamental 

significance and constitutional in nature that derived from this 

Court, and p r o p e r l y  raised in accordance with post-convictional 

relief, should benefit from Smith and Witt. Accord Brown, V, 

I 

"A-1 1". 

D- This c a s e  presents an opportunity for this Court to ensure 

fairness and unifomity Smith. 

Smith, as precedent, became the law of the State, because 

Smith facts includes its arrival in the appellate process through 

-, Witt is applicable as precedent to Brown, V, "A-11 ' '  case. 

Moreover, Smith, dicta suggestes its intentions to include that 

contemporaneous writing rule to cases that has (a) emantes from Y ':lt, 

this Court, ( b ) ,  constitutional in nature and ( c ) ,  constituties a 

development of fundamental significance, like in Brown, V,"A-lItt. 

In addition, the Petitioner would like for Chis Court to adapt: 

2 3  



I .  

\ -; 
Statute 921.016 (l)(c), Fla.Stat. (19931 ,  Lhsing on providing a 

fifteen day window f o r  the Judge's to reduce the departure 

reasons in writing, which would be fallacious. Therefore, without 

the Petitioner's ideal, Smith's language already indicates to the 

district court's who will and will not benefit from - Ree 

"retroactive" rule; "all c a s e s  not yet final when mandate issued 

after rehearing in - Ree. Smith Id. at 1066. Moreover, this case 

Brown, V, presents an opportunity for this Court to ensure 

fairness and uniformity in Smith. 

Theoretically, there is only one basic way inwhich a 

defendant can apply a rule that has n e w l y  announced, that would 

like to benefit from - Ree or created, as in Smith. This Court have 

stipulated that the new rule will only be retroactively to all 

cases not yet final when the mandate issued after rehearing in 

- Ree. This limited the application to those cases pending at the 

time Ree case was decided. This Court can know t h a t  such  limit 

application, would severely undermine finality, would be reserved 

f o r  the most significant changes in t h e  law, generally ones that 

- 

are profound and constitutionally based.  Ta use W i t t  term, this 

would likely be reserved for "constitutional in nature", 

"constitutes a development of fundamental significance that 

derived from this Court, and that would also allow 

through collateral review. This is the "pipeline" rule; that is, 
," 

the new r u l e  is applicable t o  a l l  cases in the appellante direct 

appeal "pipline" at the time of  t h e  decision. This is the r u l e  

Smith created pretaing to the contemporaneous writing 
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requirements. 

Smith ensured fairness and uniformity not only law rega.rding 

the application of the contemporaneous writing rule on direct 

appeals, but language appearing I t  justice" to pipeline rule over 

all changes in the law. This Court stated: 

. . . . .Any decision of this Court announcing a 
new rule o f  law, or merely applying an 
establish rule of law to a new or factual 
situation, "must" be given retrospective 
application by the court of this state in 
every case  pending on direct review o r  not 
yet f i s  [citation omitted]. To benefit 
from the change in l a w ,  the defendant "must" 
have timely objected at trial if an objection 
was required to preserve the issue for 
appellate review. 

598 So.2d a t  1066. 

This Court have an obligation t o  stand by. This Court 

stated: 

I t .  ..We are persuaded that the principals o f  
fairness and equal treatment underlying 
Griffith, which are embodied in the due 
process and equal protection provisions of 
Article I, Section 9 and 16, of the Florida 
Constitution, compel us to adopt a similar 
even handed approach to the retrospective 
application of the decisions of this court 
with respect to all non-final cases .  A n y  rule 
of law that substantially a f f e c t s  the l i f e ,  
liberty, or property of criminal defendant 
must be applied in a fair and even handed 
manner. Art. I, S . S .  9 ,  1 6  Fla-Const. It[T]he 
integrity of judicial review requires that we 
apply  (rule changes) t o  all similar c a s e s  
pending on direct review." Griffth, 479 U.S. 
at 323, 107 S.Ct. at 71 3 I Moreover, 
"selective application of new rules violates 
the priciple of treating similarly situated 
defendants the same, "because selective 
application causes 'actual inequity' when the 
Court" "chooses which of many similarly 

'%. 
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situated defendants should be the chance 
beneficiary 'of a new rule"'. Ld. (quoting 
Johnson, 4 7 5  U . S .  at 556 n.16, 102 S.Ct. at 
-16). 

598 So.2d at 1.066 (italice in original). 

This reservation was prophetic because the district court's 

of appeal have applied Smith's rule expectedly, creating 

stablility in the law. An obvious example is applying the 

"pipeline" application language of Smith to Fenelon v. State, 594 

So.2d 1.1.81. (Fla. 1.992) .  

Fene lon  prohibited a j u r y  instruction specifically focusing 

upon a suspect's flight. It explicitly stated that it is 

retroactively; "in past cases"; henceforth t h e  jury instruction 

on flight should not have been given. Fenelon was decided 

February 13, 1992. 'Since Smith was decided about two months later 

and since it contained the language discussed above, the district 

court's of appeal's interpreted Smith to indicate this Court's 

intent that even a new rule announced previous to Smith "shall" 

be applied to a11 pending direct appeal cases. Thus, the 

following in amang the cases inwhich the DCA's I'correctlyll 

reversed based upon Fenelon violation and Smith's pending case 

language : 

Crocker v. State, 616 So.2d 1180 (Fla. 1st 
DCA 1993) 

ee  v. State, 615 So.2d 713 (Fla. 1st DCA 

Fratcher v. State, 6 2 1  So.2d 525 ( F l a .  4th 
DCA 1 9 9 3 )  
Lewis v. State, 623 So.2d 1205 ( F l a .  4th DCA 
1 9 9 3 )  
(citing additional cases from the 1st and 3rd 
DCA 1 

' J l t .  ,* 
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To ensure future fairness, it would be helpful if this Court 

announce again, a s  part of its opinion in this case,  that Smith's 

rule applying a change in the law t o  pending cases is only 

intended to apply to changes in the law occuring to cases "not 

y e t  final when mandate issued;" pipeline; only. 

Smith contains the language that directly coincides with 

- '  Brown V, appartent intent to a p p l y  contemporaneous writing rule 

through collatera; "pipeline"; review. See Id. at 1066 n.4. Smith 

states that 'lwe h o l d  that - Ree shall apply to all cases not  yet 

final when mandate issued after re-hearing i n  - Reel'. Id. at 1066. 

This language that Brown, V, relied upon in reversing the 

trial's court's denial of the motion for post-conviction relief. 

In footnote five : i s  the language that t h e  DCA considered to 

reverse Brown, V, just as the language the DCA c o n s i d e r e d  t o  

applying Fenelon, to pending appeals. Fenelon contained language 

indicating that through Smith it would benefit retroactive 

application. Smith containded language indicating, _c_ Ree 

contemporaneous writing rule would a p p l y  retroactively through 

collateral; "pipeline"; relief. In both situations, Smith 

displayed unpartiality messages to the D C A ' s .  

Since Smith have been p r a p e r l y  applied t o  Fenelon and Brown, 

V ,  t h e  goal  of stability in the law, "thanks t o  this court, Smitb"'Ir* 

has been well served by limiting it f a c t s ;  that is: 

. . . .any decision of t h i s  Court announcing a 
new rule of law, or mere ly  applying a n  
established rule of law to a new different 
factual situation, must be given retroactive 

I 2 7  
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application by the courts of this state in 
every case pending on direct review or no t  
yet final. [citation omitted] To benefit from 
the change in l a w ,  the defendant "must"' - have 
timely objected at trial in an objection was 
required t o  preserve the issue f o r  appellate 
review. 

598 So.2d at 1.066. 

This limitation would be consistent with the doctrine 

enunicated in W i t t  v. State, s u p r a ,  "that an alleged law change 

will n o t  be considered in a capital case under 3.850 unless the 

change: (a) emanates from this Court or the  United S t a t e s  Supreme 

Court, ( b )  is constitutional in nature, and ( c )  constitutes a 

development of fundamental significance. It would not allow the 

Court, on a selected basis, to consider the positive and negative 

repercussions of ' a  newly announced rule on defendants, t h e  

police, Judges and prosecutors ... depending only upon whether t h e  

new rule is applied retroactively. And i t  would be consistent 

with the "precedent" of Smith: Smith facts concerning the 

retroa.ctve rule. 

CONCLUSION 

E .  Regardless of Petitioner made of analysis, Respondent is 

entitled to post-conviction relief. 

Petitioner has presented several misplaced and misleading 

arguments f o r  this Court to consider, by expressing - much""' 

confusion in the body of the language in Smith and - Witt. 

Petitioner has not: presented any accurate facts d i s p u t i n g  that 

the Respondent is not entitled to benefit from retroactive 
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application through the "pipeline" of - Ree an.d Smith. 

The Respondent has properly corrected the confusion of Smith 

and Witt, the Petitioner cannot reasonably mantain he was 

ignorant t h e  Respondent is entitled to relief. 

Furthermore, the Respondent case was well settled in a 

matter consistant with - Ree through Smith, and it should remain 

settled under Witt and the law of the case .  A s  the First District 

Court of Appeals a p t l y  p u t  it, "Smith requires that we reverse 

a.nd remand this case for re-sentencing within t h e  guidelines. 

S e e ,  Owens v. State, supra, Blair v .  State, s u p r a .  

Respectfully submitted, 

Baker 
Post Office Box 500 
Sanderson, Florida 32087-0500 
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IN THE SUPREME COURT OF FLORIDA 

KEITH BERNARD BROWN, 

Respondent, 

V. Case No.:83-759 

STATE OF FLORIDA, 

Petitioner. 
I 

APPENDIX TO 

RESPONDENT'S INITIAL BRIEF ON THE MERITS 

1. Brown v. State, 565 So.2d 369 (Fla. 1 s t .  DCA 1990)  (Brown, I )  

2.  Brown v.  S t a t e ,  576 So.2d 285 ( F l a .  1 9 9 1 )  (Brown, XI) 
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, second-degree murder and armed robbery. 
Defendant appealed. The District Court of 
Appeal, Wolf, J., held that: (1) trial court 
did not err in aentencing procedure he used 
at time he sentenced defendant, and (2) 
imposition of life sentence without possibili- 
ty of parole for second-degree murder did 
not violate due process and did not consti- 
tute cruel and unusual punishment. 

y 
d 

thly 
the 

Affirmed. 

th v. Smith, 390 

I concur in the result of this opinion. 

fs!e!i= 
Keith Bernard BROWN, AppeIlant, 

V. 

STATE of Florida, Appellee. 
NO. 89-2430. 

1. court8 @ - l O O ( l )  ' 

Supreme Court decision in Ree v. 
State, requiring that written reasons 'for 
departure from sentencing guidelines be 
produced at sentencing hearing, applied 
prospectively only; therefore, trial court 
did not commit error at time it sentenced 
defendant when j t  departed from Sentenc- 
ing Guidelines without providing contempo- 
raneous written statement of reasons. 

2. Constitutional Law -270(1) 
Homicide @354(2) 

, Defendant's life sentence without pos- 
sibility of parole for second-degree murder 
did not violate due process, although since 
State waived death penalty prior to trial on 
charge of first-degree murder, maximum 
sentence which may have been imposed for 
seqond-degree murder for which defendant 
was convicted exceeded maximum sentence 
which could have been imposed for first-de- 
gree murder. West's F.S.A. 5 921.001(10); 
U.S.C.A. Const.Amends. 5, 14. 

3. Criminal Law -1213.6(3) 
Imposition of life sentence without pos- 

sibility of parole for violent crime of sec- 
ond-degree murder did not constitute cruel 
and unusual punishment. U.S.C.A. bh$. 7 

Amend. 8. 

District Court of Appeal of Florida, 
First District. 

Aug. 6, 1990. 
Rehearing Denied Sept. 6, 1990. 

Defendant was convicted in the Circuit 
Court, Duval County, David Wiggins, J., of 

Barbara Linthicum, Public Defender, 
Paula S. Saunders, Asst. Public Defender, 
Tallahassee, for appellant. 

Robert A. Butterworth, Atty. Gen., Char- 
lie McCoy, Asst. Atty. Gen., Tallahassee, 
for appellee. 
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WOLF, Judge. 
The appellant was tried for first degree 

murder and armed robbeyv. Prior to trial, 
the state announced its intent not to seek 
the death penalty. 

m e  appellant was convicted of second 
degree murder as well as armed robbery. 
The appellant raises three points on appeal. 
The issues are: (1) Whether the trial court 
erred in not granting a mistrial where testi- 
mony inferring prior criminal conduct by 
the defendant was introduced; (2) Whether 
the trial court erred in departing from the 
sentencing guidelines without providing a 
conkmporaneous written statement of the 
redsons at the time the sentence was im- 
posed; and (3) Whether appellant's life sen- 
knce  without possibility of parole violates 
the Eighth Amendment to the United 
States Constitution and the due process 
clause of the itate and federal constitu- 
tions. We find no merit as to issue+ and 
affirm without further opinion based on 
Harmon v. Stale, 527. So.2d 182 (Fla.1988). 
As to issues 2 and 3, we affirm for the 
reasons enumerated herein. 

Second degree murder and armed r o b  
bery 'with"a firearm are first degree f e b  
nies punishable by imprisonment for a term 
of years not exceeding life. The recom- 
mended guideline sentence for the defen- 
dant in the instant case was 22 to 27 years 
in prison. 

[l] The appellant, a juvenile, was certi- 
. fied as an adult for sentencing. The state 

also filed a notice of intent to seek a depar- 
ture from the sentencing guidelines based 
on: 1) escalating pattern of criminality; 2) 
the excess use of force in the commission 
of the robbery resulting in the homicide: 3) 
attempt to cover up the commisiion of the 
crime; and 4) lack of respect for the law 
and the judicial system. 

The court sentenced the defendant to a 
life term for the murder and 27 years for 
the robbery with the three-year mandatory 

1. Thc appellant does not challenge the sufficien- 
cy of the reasons enumerated by ihe trial coun 
for dcpming from the rccomrncndcd sentcnc- 
ing guidelines. 

j 
* !  

2. Pursuant 10 5 921.001(10). Fla.Stal. (1989). 
persons sentenced for second dcgrce murder 

minimums to run concurrently. -Six days 
after sentencing, the trial court issued a 
written opinion outlining the reasons for 
the departure from the guideline sentence. 
The reasons were substantially similar to 
the ones relied on by the prosecution.' , 

The question of the legality of the proce' 
dure utilized by the trial judge in departing 
from sentencing guidelines has now been 
resolved by the supreme court in Ree v. 
Shle, 565 So.2d 1329 (Fla.1990). While 
Ree requires that the written reasons for a 
departure from sentencing guidelines be 
produced at the sentencing hearing, the 
new requirements are only to be applied 
prospectively. We, therefore, find that the 
trial judge did not  commit error in the 
sentencing procedye which he utilized at 
the time he sentenced the defendant. 

" 

121 The appellant has also challenged 
the legality of the life sentence for second 
degree murder without pos.sibility of pa- 
role. He argues that since the state 
waived the death penalt~ prior to trial that 
the maximum sentence which may have 
been imposed for, second degree murder 
(life without possibility 'of parole) exceeded 
the maximum sentence which may have 
been imposed for first degree murder (life 
sentence with eligibility for parole in 25 
years).2 The appellant argues that this 
scenario violates due process, equal protec- 
tion and constitutes cruel and unusual pun- 
ishment. 

Appellant ignores the fact that  even 
though the prosecutor waived the death 
penalty that the maximum . .. sentence for 
first degree murder, pursuant ta statute, 
was the death penalty. The minimum sen- 
tence was a life sentence with eligibility for 
parole after 25 years? The defendant is 
essentially complaining because the poten- 
tial maximum sentence for second degree 
murder exceeds the minimtim sentence for 

pursuant to sentencing guidelines are not cligi- 
blc for parole. 

3. Appellant cannot, after having k e n  given the 
advantage of no1 facing the death penalty, a r y c  
that the cxercisc of the prosecutor's discretion 
in his favor creates a constitutional problem. 

i 

2 



- S i x  days 
issued a 

isons for, 
2entence. 
imilar to 
,&on.' , 

i e  proce 
ieparting 
.ow been 

< ,' ' . ,.:; * 
, %..- 

'-h; 
b', t ..: 

IN INTEREST OF M.R' Fla. 3 7 1 
Clrt u 56!I Sold 371 Wldpp. 1 D W  19PD) 

poinkd counsel in proceed 

first degree murder. Since there are a 1. Law -306(2) 
number of factors other than seriousness 
of the.*cnme which enter intb sentencing 
decisions, this : is . clearly not 8 problem. 
Nor is a problem created because a life 
s e n t y e  for first degree murder is less 
severe than the life senknce for second 
degree 'murder. Bloodworth v. State, 504 
So.2d 495 (Fla. 1st DCA 1987). 
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3 Ree v. [3] F'urther, this court has previously 
. Whili held that the imposition of a life sentence 
3ns far a without possibility of parole for a i o l en t  
:lines be crime does not constitute cruel and unusual 
:ing, the punishment. Bloodworth v. State, 504 
? applied So:2d 495 (FIB. 1st DCA 1987). 
that the Accordingly, we affirm the conviction. 
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' STATE OF FLORIDA 

V S .  

IN THE CIRCUIT COURT, FOURTH 
JUDICIAL CIRCUIT, IN AND FOR 
DWA$,?COUNTY, FLORIDA 

CASE NO.: 89-1820-CF 

DIVISION: CR-B 
.- - 

KEITH B E R N W  BROWN 
I 

I F I L E D  

1 CLERK CIRCUIT C O U R T  

ORDER DENYING DEFENDANT'S MOTION FOR POST-CONVICTION RELIEF 

This cause came to be heard upon Defendant's Motion f o r  P o s t -  

Conviction Relief filed on November 17, 1992, pursuant to Florida 
>. . 

Rule of Criminal Procedure 3.850. On August 18, 1989, after a jury 

, , convicted h i m  of second-degree murder with a firearm and armed 

robbery,  Defend.ant was sentenced to consecut ive . te rms  of l i f e  and 

.' -'.:! ,..twenty-seven (27) years in pr ison  w i t h  . concurrent three-year 

Defendant's 

judgments and sentences were affirmed on appeal.. Brown'v. State., 

5 6 5  So.2d 369 (Fla. 1st DCA 1990), rev. denied, 576 So.2d 285 (Fla. 

1991). Defendant now raises three grounds for post-conviction 

. ! : . - I -  . .. " ... 
, 

. .  . ,  . 
. . . . 
' ;. ...- minimum mandatory sentences for firearm possession. 

' . ,. . .  . .  . . .  
, .  

relief. 
. I  

First, Defendant claims that t h e  court erred in n o t  giving 

w r i t t e n  reasons  f o r  departing from the sentencing guidelines until 

after it had imposed sentence  on Defendant. This ground had Y been 

raised and rejected on direct  appeal. The First D i s t r i c t  h e l d  that 

t h e  Florida Supreme Court's decision in Ree v. S t a t e ,  565 So.2d 

1329 ( F l a .  1990), requiring written reasons for departure 'to be 

5 



1 .  

I 

given at t h e  sentencing hearing, was n o t  to be retroactively 

applied in Defendant's case. Brawn, 565 So.2d at 370. 
'rl- 

b " t ; -  14 ' 

However, Defendant claims that he is entitled to relief based 

on Smith v. State, 5 9 8  So.2d 1063, 1066 ( F l a .  1992), i n  which the 

Florida Supreme Court receded in part from ,&g t o  the extent t h a t  

it made t h e  &g ho ld ing  retroactive. Defendant's argument 'is 

unavailing as it is inconsistent w i t h  t h e  supreme court's overall 

holding in Smith t h a t  ' changes in the law should be applied 

retrospectively only.in cases pending on direct review ar not yet 

f i n a l .  Id. at 1066. In fact, thege in language in t h e  decision to 

the effect t h a t  this court should not retroactively apply '& in 

....:. 

t h e  ca5e a t  bar s i n c e  judgment and sentence have become final and 

Defendant collaterally raises t h e  instant claim in a motion for 

post-conviction relief.' Id. at 1066, n. 5 .  

Second, Defendant claims that he was convicted and sentenced 

for armed robbery in violation of the double jeopardy clauses of 

the Florida and United States Constitutions. Defendant alleges 

t h a t  he was acquitted of grand theft of a jeep in juvenile court on 

September 29, 1988. Defendant claims t h a t  his subsequent 

conviction for armed robbery in the i n s t a n t  case involved the same 

The  court  cannot conceive of any possible prejudice to 
Defendant by this court following t h e  law a5 it existed at t h e  time 
and d r a f t i n g  i ts  order giving formal written reasons f o r  imposing 
a departure sentence after the sentencing hearing. Td't. the 
cont rary ,  Defendant would have a better argument if this court had 
come w i t h  its order already prepared beforehand and treated the 
sentencing hearing and the arguments presented therein a s  mere 
formalities. The new holding in Smi th ,  rendered nearly three years 
after Defendant's conviction and a year-and-a-half after the 
Florida Supreme Court denied review, does not apply  in a case such  
as this so as to provide Defendant an undeserved windfa l l .  

6 
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jeep. . These claims are refuted by the  record. Defendant was 

' arrested and charged as a juvenile for grand theft auto in Case No. 

88-5293-CJA. However, t h e  state entered a no1 pros in t h e  case on 

. September 21, 1988. Defendant was then transferred to c i r c u i t  

court to be t r i e d  a s  an adul t  after Defendant was indicted by a 

grand jury for first-degree murder and armed robbery a r i s i n g  from 

the same criminal i n c i d e n t .  Because the no1 pros of Defendant's 

. previous juvenile charges was n o t  an adjudication on the merits, 

Defendant cannot successfully claim a double jeopardy violation. 

- See Bernard v.  State, 261 So.2d 133 (Fla. 1972); State v.  Certer, 

4 5 2  So.2d 1137 (Fla. 5th DCA 1984). 

' ' 5 .  
t 4  ' 

Finally, Defendant claims t h a t  he was denied t h e  effective 

assistance of counsel based on his attorney's failure to raise the 

double jeoparqy claim. For the reasons given above, this claim is 

without merit. In addition, Defendant asserts that his a t t o r n e y  

failed to subpoena three a l i b i  witnesses whose testimony allegedly 

would have established Defendant's innocence: Robert Herring, 

Bernard P r i n c e ,  and Joseph Melton. However, t h e  record shows that 

Robert Herring and Joseph Melton w e r e  both deposed and subpo, mnaed. 

Although there is no indication that Bernard P r i n c e  ever became 

involved in these proceedings,  the court views this alleged a l i b i  

witness w i t h  t h e  utmost skepticism as it is all too aware of 

Defendant's previous a t tempt  to induce a friend to give p$F$ured 

te s t imony  at trial in order to cover up Defendant's involvement in 

the instant offenses. T h e  details of t h i s  are documented in the 

court's "Statement of Reasons for Upward Departure from Sentencing 

. 

. +  

i 

1 
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I. 

Guidelink. Moreover, 'Defendant has ,failed +\ ; to show sufficient 

prejudice as Defendant was identified as the  perpetrator of t h e  

crime by an eyewitness. &,g Gardner V.  S t a t e ,  405 So.2d 470 (Fla. 

3d DCA ,1981). 

t - .  

In view of the above, it is 

ORDERED AND ADJUDGED that Defendant's Motion f o r  post- 

Conviction Relief is DENIED. 

Defendant shall have t h i r t y  (30) days from t h e  date of this 

order t o ' a p p e a l  the court's decision. 

DONE AND' ORDERED in Chambers at Jacksonville, Duval County, 

Flor ida ,  this 2-ay of December, 1992. 

copi'& to: 

." ..- 

*A 

C i r c u i t  Judge w 
Office of the State Attorney , 

Keith Bernard Brown'#117276 F-100 
Baker Correctional Institution 

Olustee, Florida  32072 

..." 

* P.O. Box 500 

i 
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Keith Bernard BROWN, Appellant, 
V. 

J 
STATE of Florida, Appellee. 

No. 93-342. 

District Court of Appeal of Florida, 
First District. 

May 7, 1993. 

Defendant's motion for postconviction 
relief was summarily denied by the Circuit 
Court, Duval County, David C. Wiggins, J. 
Defendant appealed. The District Court of 
Appeal held that two-year time limit for 
moving for postconviction relief com- 
menced running when state Supreme Court 
disposed of petition for review of state 
courtk decision on direct appeal, 

Motion to dismiss appeal denied. 

Criminal Law -998(14.1) 
Criminal conviction and sentence be- 

came final, so as:to commence two-year 
time limit for filing motion for postconvic- 
tion relief, when state Supreme Court dis- 
posed of petition for review of district 
court's decision on direct appeal. West's 
F.S.A. RCrP Rule 3.850(b). 

Charlie J. Gillette; Jr., of Brannon & 
Gillette, Jacksonville, for appellant. 

Robeit A. Butterworth, Atty. Gem, and 
Charlie McCoy, Asst. Atty. Gen., for appel- 
lee. 

ORDER ON APPELLEE'S MOTIONS 
TO DISMISS AND FOR 
JUDICIAL NOTICE 

PER CURIAM. 
Keith Bernard Brown appeals the sum- 

mary denial of his motion for post-convic- 
tion relief. The State of Florida, appellee 
in this cause, moves to dismiss the appeal 
and for this court to take judicial notice of 
the issuance of mandate in Brown's direct 
appeal. For the reasons that follow, we 

deny the mo '&to dism*isiss and grant the 

Brown was tried and convicted of second 
degree murder and armed robbery. His 
judgment and sentences were affirmed on 
direct appeal in Brown v. Stale, 565 So.2d 
369 (Fla. 1st DCA 1990). Appellant peti- 
tioned the Supreme Court of Florida for 
review of our decision, but the petition was 
denied on January 2, 1991. Brown v. 
Stule, 576 So.2d 285 (Fla.1991). Mean- 
while, as apparently no stay of mandate 
was requested or ordered, see Slate v. 
McKinnon, 540 So.Zd 111 (Fla.1989), this 
coUTtls mandate issued on September 24, 
1990. 

Brown filed his motion for post-convic- 
tion relief on November 17, 1992, and the 
trial court, finding no merit to movant's 
claims, denied relief and attached certain 
portions of the record fa its order. The 
state now moves for dismissal of this ap 
peal, arguing that Brown's judgment and 
sentences became final on September 24, 
1990, when mandak issued in our case 
number 89-2430, the direct appeal de- 
scribed above. Thus, according ta appellee, 
the motion for postconviction relief was 
untimely under Florida Rule of Criminal 
Procedure 3.850@), which requires that a 
motion be filed no more than two  years 
after the judgment and sentence become 
final, with certain exceptions that are a p  
parently not applicable here. In support of 
its argument, appellee relies primarily on 
Brown v. State, 577 So.2d 644 (Fla. 1st 
DCA), review denied, 591 So.2d 180 (Fla. 
1991) (hereafter Brown) and Azlstin v. 
Slate, 527 So.2d 867 (Fla. 1st DCA), review 
dcrzied, 536 So.2d 243 (Fla.1988). Appel- 
lant opposes the motion, pointing to Ward 
v. Duggsr, 508 So.2d 778 (Fla. 1st DCA 
1987) which held that, for these purposes, 
the judgment and sentence are not final 
until disposition by the supreme court of 
the petition for discretionary review, As 
appellant's motion for postconviction relief 
was filed within t w o  years of denial of his 
petition for review by the Florida Supreme 
Court, the motion would be timely under 
the rationale of Wurd. 

motion for ju 'a kial notice, 

, . I .  
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Appellee also moves for this court to 
take judicial notice of the date of issuance 
of mandate in case number 89-2430. A p  
pellant hk expressed no objection to this 
request and such judicial notice appears to 
be appropriate. Gulf Coat  Home Health 
Seruices, Inc. v. Deparlmenl of RehabiLi- 
tutive Services, 503 So.2d 415 (Fla. 1st 
DCA 1987). Accordingly, appellee's re- 
quest for judicial notice is granted. 
We do not find, however, that the state's 

motion to dismiss is so well-taken. As a 
threshold matter, even if we were to find 
appellee's position on the interpretation of 
Rule 3.850@) to be correct, it has not 
shown grounds for dismissal of this appeal. 
An appealable order was entered by the 
trial court and appellant timely filed a no- 
tice of appeal. Nothing has occurred in the 
appellate proceedings to warrant dismissal. 
Instead, the state ,is actually arguing that 
the trial court reached the correct result 
for the wrong reason, that is, the motion 
for post-conviction relief should have been 
denied as untimely. The proper method to 
present such an argument is to argue for 
affirmance in the answer brief, not by mov- 
ing to dismiss, See ~ r o w n ,  577 So.2d at 
645; cf: Dim v. Florida Department of 
Corrections, 511 So.2d 669 (Fla. 1st DCA 
1987) (improper to use motion to dismiss to 
argue that appeal ' lacks merit); Fla. 
R.App.P. 9.315(c) (party may not move ap- 
pellate court for summary affirmance). 

In the interest of judicial economy we 
nevertheless will resolve the  question p r e  
sented by the appellee's motion to dismiss, 
While we agree with appellee that there is 
apparently conflicting language in this 

-court's opinions in Ward and Broum, we do 
not agree that the latter overmled the for- 
mer. In Brown, the appellant's direct ap- 
peal resulted in affirmance and mandate 
issued May 22, 1986. Brown then attempt- 
ed to appeal this court's decision to the 
Florida Supreme Court, but the appeal was 
dismissed on September 8, 1986. His m e  
tion for postconvietion relief was filed Au- 
gust 23, 1989, and this court a f f m e d  deni- 

1. Appcllct's reliance on Auf in  v. Sfarc, 527 
So.2d 867 (Na. 1st DCA), review denied, 536 
So.2d 243 (Fla.1988) is misplaced b e c a u ~  &cr 
affirmance of his judgment and sentence by this 

10 

a1 of the motion, finding it b have been 
untimely filed. In so doing, it found "[tlhe 
final skp in the appellate process here 
occurred on May 22, 1986, when this court 
issued its mandate." Brown, 577 S0,Zd at  
645. By contrast, the Ward opinion 
squarely held that the judgment and sen- 
tence become final and the two year time 
limit of Rule S.850@) commenced when the 
Florida Supreme Court disposes of a peti- 
tion for review of the district court's decj- 
sion direct appeal. 508 So.2d a t  779. 

We believe Ward was correctly decided 
and, to the extent Brown v. State, 577 
So.2d 644 ma. 1st DCA 1991) may appear 
to conflict with Ward, we recede from 
Brown.' The discussion in Brown was dic- 
ta, as appellant's motion for post-conviction 
relief was untimely whether measured 
from issuance of mandate or denial of his 
appeal to the supreme court of our deci- 
sion. hrther ,  the Ward holding appears 
to be correct. See GaLlo v. State, 571 
So.2d 78 (Fla. 4th DCA 1990); c j  Burr v. 
Stuate, 518 SaZd 903 (Fla.1987) vacated on 
other grounds, 487 U S  1201, 108 S.Ct. 
2840, 101 L.Ed.2d 878 (1988), opinion on 
remand, 550 So.2d 444 (Fla.1989), vdcated, 
496 U S .  914, 110 S.Ct. 2608, 110 L.Ed.Zd 
629 (1990), affirmed in part, remanded in 
part, 576 So.2d 278 (Fla.1991) (time for 
filing motion for post-conviction relief in 
death penalty case did not commence until 
United States Supreme Court disposed of 
petition for writ of certiorari for review of 
state supreme court's disposition on appeal 
of judgment and sentence). 

For the foregoing reasons, we grant ap 
pellee's motion for judicial notice but deny 
appellee's motion to dismiss the appeal. 

,!I . , 
'31. . . 

,,F - * 
IT IS SO ORDERED. 

SMITH, ZEHMER and ALLEN, JJ., 
. .  

concur. 

..... 

. .  

court, Austin petitioned the supreme court for a 
writ of habeas corpus, which i s  not a vehicle to 
review this court's decision. In fact, the Ausrin 
opinion ciscs Ward with approval. . .  

_.I 
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ellant was disabled. 

lh31 hc is not cm 

At stcp thrcc, a dct 
’ irnpairmcnt mccts or is 
. listcd in Appcndix 1.’ 
! merely concludcd, “y 

meet this criteria.” We 

thc evaluation is not 

I w r k ,  thc dccision- 
crminadon or tlrc 

T h c  hmricg oficcr’s revicw of the RFC consisted of rcsutjng 
hc FEV and MVV tests, and rcitc 

Criminal laa -Scntcncing-Guidelincs-Dcparturc-Appells- 
In view or siiprcmc court dccision Iinlding that its carlicr dccision 
rcqilirii1g corilcriiporancous wriitcn rcisons ror dcparturc scn- 
tciicc should bc ipplicd to all casts not yct final wlicn mandate 
issucd d t c r  rclrcaritig in carlicr casc, rcvcrsil and rcmind is 
rcqiiircd Tor iniposition or guidciiiics scntcncc in a casc that was 
pending 011 direct appcal whcn carlicr dccision was rciidcrcd, 
that \\‘as finally disposcd of irr accordatlcc with carlicr decision, 
mid in wliich issuc uas raiscd again by motion for posl conviction 
rclicf aftcr issuaticc or suprcmc court’s latcr dctision-Qucstinn 

J KEITII BERNARD BROWN, Appcllani. Y. =ATE OF FLORIDA. hppcllcc. 
1st District. CZSC No. 93-342. Opinion tiled M a c h  24, 1994. An appcal fmm 
l l ic  Circuit Coun for D u d  County. David C. Wiggins, IIJdFC. Chatlic 1. 
Cillcttc, Ir. or Bnnnon 6; Gillcttc. P.A.. Jachonvitlr. for Appellant. Rubcr. A. 
Dutieruonh. Anorncy t c n c n l  and Cl\arht McCoy, hiaisani Atlorncy Gencr- 
al, Tallnhjsscc. for hppcllcc. 

’ (PER CURIAM.) Appcllant was convicted of second degree 
murdcr and armed robbcry. Thc rccommcndcd guidclincs scn- 
icncing m g c  was 21-27 ycars. Thc trial court imposcd a l i f t  
scntcntc for the sccond dcgrcc murder and a consccutivc 27 scar 
scntcncc for thc armcd robbcry, with 3-ycar toncuncnt mini- 
mum rnmdatory tcrrns for usc of a firearm. On dircct appcal, , 

appcllmt iirgucd his scntcncc had 10 bc rcmandcd for irnposiiion 
of a scntcncc within Ihc guidclincs m g c  bccausc thc writtcn Tt3- 
sons fo; dcparlurc wcrc not givcn contcmpormcously. This COUR 
afirrncd bccausc in Rcc 1’. S~orc, 565 So. 2d 1329 (Fla. 1990), 
thc suprcmc coufl said its ruling, rcquiring contcmpo4mcous 
atrilicn rcnsons for dcpanurc, would apply only prospccli\Tly. 
SCE Dro\\*t1 11. Sfarc, 565 So. 2d 369 (Fla. Isi DCA 1990), rc~ in l .  
dcrticd, 576 SO. 2d 285 (Fla. 1991). 

Subscqucntlg, in Sniirh ir Smtc, 598 So. 2d 1063, 1066 (Fla. 
1992). ~ h c  suprcrnc coun modificd Rcc, and held 

any dccisioli of this Cow[ arinauncing a ncw ruiq,,of I W  or 
incrcly applying an cstablislrcd rulc of law LO a new or different 
factud situation, musl bc given rctrospecdvc appl~tauon b’ thc 
couru of Ihis SUE in cvcry casc pending 011 direct rcvicw or nor 
yci final. . . . 
Our dccision today requires us 10 rcccdc in part from Rcc 10 l l l c  
cx imt  11131 wc now hold that Rcc shall apply 10 all c a m  not yct 
find wircn mandaic issucd ahcr relrcaring in Rcc.  

Relying on Smirh, on Novcmbtr 17, 1992. appcllmt filcd his iulc 
2.850 motion for posl-conviciion rclicf. Hc allcgcd he was scn- 
icnccd on A U ~ U S I  IS, 1989; six days latcr, on AugusL 24. 17s3, 
the coun filcd writtcn reasons for dcparting from lhc guidclincs: 
bccause thc writtcn rcasons wcrc not conttmponncous, thc 
scntcncc must bc vscaicd m d  hc must bc rcscnrcnccd within thc 
gui dcl i ncs. 

crtificd 

11 
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The trial coun dcnicd appellant's motion for post-conviction 

Defendant's argumtnt is unavailing 9s i t  is inconsistent with the 
suprcrne court's overall holding i n  Smiflr that changes in the law 
should be applied retrospectively only in casts pending on dircct 
review or not yct final. Id. at 1066. In facl. thcrc is languagc in 
Ihc decision 10 t he  effect 11131 th is  court sllould not reuoictively 
apply Rcr in thc case at bar sincc the judgment and senlencc have 
become f i n d  and Defendant collaterally raises the inswnt claim 
in a motion for post-conviction relief. [foornotc] Id. at 1066. n, 5 
lfootnotc: The court cannoi conceive of any possible prejudice 10 
Defendant by this court following the law as it existed at the tirnc 
and drifiing iu order Eking formal writEn reasons for imposing 
a dcparturc sentence aftcr the sentencing htsring. To thc con- 
trary, DcfendanI would have a betlcr argurntn1 i f  this court had 
come with iE order alrtady prepared beforehand and treated the 
sentencing hearing and the argumenfi prcstned therein as rntrt 
formalities. Thc new holding in Srnifh, rendcrcd nearly lhree 
years aftcr Defendant's conviction and a year-and-a-half afier the 
Florida Suprcme Court denied review. docs not apply in a case 
such as this so as to provide Defcndant an undeserved windfall.] 
In Pope v. Srare, 561 So. 2d 554, 556 (Fla, 1990), the court 

held that "when an appellate court reverses a departure scntencc 
because there were no written rcwons, the coun must remand for 
raenlencing with no possibility of departure from the guide- 
lines." The problem in Pope was that whilc the trial coun orally 
announced rcaons  for departure, thty were never reduced to 
writing. 

Ncxt, in Ree v. Srarc, 565 So.'2d 1329 (Fla. 1990), the coun 
held hat written Ttasons for dcpmure must bc issued at the time 
of sentencing, however. it stated this ruling would apply pro- 
spectively only. Then in Srnre v. Lyles, 576 So. 2d. 706 (Fla. 
1991), the coun stated h a t  "written reasons [for deparrure] must 
be issued on the same day as sentencing." T h e  coun also said 
Rce would not apply ntroacdvely to the casc a1 hand. And in 
Sraic v. Wlliamr, 576 So. 2d 281 (Fla. 1991), the court "ap* 
proved a departure sentence that had been imposed without con- 
temporaneous written reasons because the scntencc had been 
imposed before Ree, even though Williams' appeal was not final 
whcn Rce w a  issucd." Smifh at 1064. 

Finally, in Smirh, h e  coun held "that Rec shall apply to all 
uses not yct final when mandate issued after ithearing in Rec." 
Smith at 1066. Thc court receded from Lyles and William "10 
the extent they declined to apply Rre rttrospectively to non-final 
cases." Id. 

Appellant eonrends lhat in accordance with Smirh, since his 
case was not yet final when Rcc was decided. it must be v e r s e d  
and remanded for sentencing within the guidclines. Appcllce 
conttnds appellant's case became final on January 2, 1991, six 
months befort Smirh announced a ncw application of the nrlc of 
law established in RCE; thercforc, he is not tntitltd to resenten- 
cing under the guideliacs. The state arguer the language in Smirl? 
rncms ihat thc rules apply rctroactivcly 10 CJSCS which wcrc in 
t h t  "pipclinc" whcn Smifh btcgnc  find. The slate's position 
appears to be h a t  the Srnirh case makes the pertinent change of 
law hem. not the Ree case, h e d o n :  "pipeline" cases are those 
that wcrt not yet final when Smith was decided. Appellee tx- 
PESSCS some confusion in reconciling Lhc languagc in the body of 
heSmirh opinion, to the effect that Rce applies to all cases not yet 
final when it was issued. with language in footnote five of the 
Smirh opinion, distinguishing c a w  "in the pipelinc" from w c s  
on collarcnl revimp from motions for post-conviction relicf.' 

A p p t l l m t ' ~  direct appcal was pcnding in this court when the 
supremc court's opinion on rehearing in Ree was issued. Even 
though this courr's decision was correct under the law as it exist- 
ed at the tim:, Smirh rcquircs that we reverse and remand this 
case for R-stntencins within the guidelines. See Owenr V. Srore, 
598 SO. 2d 64 IFla. 1991). and Blair v. Slate. 598 So. 2d 1068 

rclicf, reasoning as follows: 
We certify the following qucstion as onc of great public im- 

IN VIEW OF SMITH v. ST,, 598 So. 2d 1063 (Fla. 1992), 
DOES THE DECISION I N  v. =WE, 565 SO. 2d 1329 
(Fla. 1990). REQUIRE E V E R S A L  AND REhIAND F01; 
IMPOSlTlON OF A GUIDELINES SENTENCE I N  A CASE 
THAT WAS PENDING ON DIRECT APPEAL WHEN REE 

CORDANCE WITH REE, AND IN WHlCH THE ISSUE WAS 

RELIEF A R E R  ISSUANCE OF SMli"fl 
The order denying appellant's motion for post-conviction 

relid is rtversed and remanded for h r t h t r  proceedings consis- 
tent with this opinion. We hereby grant appellee's refpest ID Stay 
our mandate in h i s  case pending the outcome of proceedings on 
the certified qutstion. (ZEHMER, C.J., JOANOS and WEB- 
STER, JJ., CONCUR.) 

p o m c c :  

WAS DECIDED. WAS FINALLY DISPOSED OF IN AC- 

RASED AGAIN BY MOTION FOR POST-CONVICTION 

'In foornorc hvc of Smifh, Iht court said its decision uas not inconsistnt 
wih dccisions in which it addressed application of changcs in Ihc law to use:  
on collatcrrl rcvicw. "We hive in numcmus cases distinguished collrrcnl cases 
fmm 'piptlinr' cases. i x . ,  those not yet final at L c  iimc thc hw chrnped. np- 
plying the change in IPW rctrospcc~ively only u) (he pipcline cases." 598 So. 2d  
at 1066. 

* * *  

properly applied the Condir 
947.1405. Florida Statutcs 
that the writ issue to require 
ity 10 delain appellant in light 

The Condirional Release 

es were to run concurrently. ,. 
1 2  F (Fla. 1992). 


