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1 
1 

1 
1 
1 
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DCA CASE NO. 93-1966 

Supreme Court Case No. 83,765 

1 

ARGUMENT 

In answer to the arguments presented by the state in it's 

brief on the merits, the defendant offers the following counter 

arguments, which are presented sequentially in the same order as 

the state's arguments appear in its brief. 

ISSUE I 

THE FLORIDA STALKING LAW REACHES A 
SUBSTANTIAL AMOUNT OF 
CONSTITUTIONALLY PROTECTED CONDUCT. 

In its brief the state argues that, based upon State v. 

Kahles, No. 93-957 (Fla. 4th DCA August 24, 19941 ,  the Florida 

Stalking Law would have to interdict a substantial amount of 

constitutionally protected conduct to be unconstitutional for 

vagueness and overbreadth, or ,  in the alternative, be vague in 

all of its applications. (State brief on the merits, page 10) 

The freedom of speech is a constitutionally protected 

activity guaranteed by the second amendment, 

interdicts a substantial amount of protected 

so if the law 

speech, this alone 

would make it unconstitutional. 
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Y 
By its wording, this statute makes it a crime to harass 

another person. Harass is defined as conduct (clearly including 

speech) that causes substantial emotional distress in such 

person, and serves no legitimate purpose. As discussed in more 

detail below at Issue 111, this statute includes no requirement 

that the complainant who experienced the emotional distress be a 

reasonable person, or that the emotional distress have been 

reasonable under the circumstances. Hence, police called upon to 

enforce this law need only satisfy themselves that substantial 

emotional distress has occurred, after which they may proceed 

with warrantless arrest without concerning themselves with 

whether or not the distress was reasonable under the circumstan- 

ces. 

With the  statute in this state, the most innocuous 

statement, totally protected under the first amendment prior to 

passage of this statute, might harass a hyper-sensitive person, 

and result in arrest. As the highly-perceptive trial judge who 

originally decided this case noted: "An invitation to come to my 

church tomorrow night might cause a certain particular person on 

the face of this planet to break down in tears and be totally 

substantially emotionally distressed; isnlt that possible?11 (TR 

3 3 )  

This is the concept of the eggshell victim, which introduces 

into the statute a quality of total imponderability as to what 

conduct may be subject to prosecution under it. The danger of 

arrest under this statute extends to almost any activity, because 
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almost any activity, constitutionally protected or not, might 

upset some highly volatile eggshell victim. The fact that the 

arrestee might be exonerated later is of little comfort here, 

because it is the arrest, rather than the final disposition, 

which chills exercise of first-amendment freedoms. 

* 
This problem with the statute is one which cannot be al- 

leviated until a reasonableness standard is written clearly into 

the statute itself. Asking the courts to construe i n t o  the 

statute a reasonableness standard not written there by the 

Legislature should not avail because, as this court has em- 

phasized in Wvche v. State, 619 So. 2d 231, 236-7 (Fla. 1993), 

when the Legislature fails to provide guidelines, the courts 

cannot step in and guess about legislative intent. Such a 

practice would constitute judicial legislating, a practice 

neither our Constitution nor  the Florida Supreme Court allows. 

The precision required of statutes must come from the Legis- 

lature. 

Clearly, the statute, if enforced as drafted, will interdict 

a very substantial amount of constitutionally-protected speech 

and behavior. 
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ISSUE TI 

THE STATUTE IS VAGUE IN ALL ITS 
APPLICATIONS. 

The analysis scheme devised by the U.S. Supreme Court in 

Villase of Hoffman Estates v. Flipside, Hoffman Estates, Inc., 

455 U.S. 489, 495-96, 102 S.Ct. 1186, 71 L.Ed.2d 362 (1982) is 

advanced by the state as the ground for  an argument that the 

defendantls challenge to the stalking law must fail because the 

law is not impermissible vague in all applications. 

merit brief, p. 10) 

(State's 

In answer to this, the defense points out that this court 

struck down Section 893.13(1)(i), Florida Statutes in Brown v. 

State, 629 So.2d 841 (Fla. 1994) because the phrase t@public 

housing facility" simply did not give citizens and law enfor- 

cement fair warning about what conduct was forbidden. The 

defendant now argues that because the Florida Stalking Law bases 

its penal sanctions on the mercurial meaning of the term 

Illegitimatett, and employs other language of imprecise and e- 

quivocal meaning which allows arrest pursuant to the complaining 

of an eggshell victim, it suffers from the same type of failure 

to advise citizens of what conduct is forbidden that the statute 

in Brown did. In Brown, this cour t  held that, because of the 

imprecise wording of the statute, it did not specify a standard 

of conduct, leaving citizens and law enforcement to guess at what 

was prohibited. As a consequence, this court concluded that the 

statute was indeed impermissibly vague in all applications. 

The defendant is recommending to this court the conclusion 
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that the Florida Stalking law is so vague and indefinite in its 

wording that men of common intelligence must necessarily guess at 

its meaning and differ as to its application, and that it does 

not therefore specify a standard of conduct, leaving citizens and 

law enforcement to guess at what is prohibited. 

is accepted, this statute, as the one in Brown, will be recog- 

nized as impermissibly vague in all applications. 

* 
If this premise 
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ISSUE I11 

WHETHER THE DISTRESS OF THE VICTIM 
MUST BE REASONABLE I N  ORDER TO 
JUSTIFY ARREST UNDER THIS LAW. 

The state cites Pallas v. State, 636 So. 2d 1358 (3rd. DCA 

1994) f o r  the proposition that the Florida Stalking Law, as 

presently drafted, requires that "there be a course of conduct 

which would cause substantial emotional distress to a reasonable 

person in the position of the victim." (State's brief on the 

merits, page 13) 

This would be excellent wording if actually included in the 

statute, because it would go a long way toward dissipating the 

threat of the eggshell victim currently faced by Florida 

citizens. A close scrutiny of the statute, however, reveals 

that it does not contain this wording. The Pallas court has 

provided it by judicial gloss after the fact. This is a measure 

aimed at curing an obvious problem with the law. 

While this type of judicial legislation may result in a 

stroke of fairness f o r  the defendant after he has been arrested, 

fingerprinted, photographed, posted bond, hired a lawyer and 

appeared in court (if his lawyer has read Pallas v. State) it 

will be unlikely to help him on the day he makes the series of 

phone calls or comments which touch off the emotions of the 

unreasonable complainant. 

What this absence of wording means is that a police officer 

on patrol who comes upon a situation where a lady is upset by 

phone calls will have to bring along with him a copy of the 
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Southern Reporter and a very good legal mind before he can 

properly interpret the black letter of the stalking law printed 

in the copy of the criminal code he has with him in his cruiser. 

Since the wording of the statute itself does not include 

anything about ntreasonablent the average officer may or may not 

ever find out that a requirement of reasonableness is a part of 

the law. 

ferently than those who donlt, producing differential enforcement 

of the same law. 

Officers who know of it are likely to proceed dif- 

The specter of the eggshell victim is a daunting one. An 

anxiety neuro t ic  who was a good actress could become a veritable 

typhoid Mary of successful prosecution under this law unless some 

means is found to inject a concept of the reasonable victim into 

it. 

unlikely to know of it and will almost certainly go on arresting 

anyway, sweeping an over-broad segment of the citizenry who have 

the misfortune to run afoul of hyper-sensitive victims, and 

working a long-term chilling effect on first-amendment freedoms. 

As this Court ruled in Wvche v. State, 619 So. 2d 231, 236-7 

Judicial gloss is not the answer, because the police are 0 

(Fla. 1993), judicial gloss aimed at rectifying lapses of the 

legislature ttwould constitute judicial legislating, a practice 

neither our Constitution nor this Court allows. A r t .  11, Section 

3, Fla. Const. Brown v. State, 358 So. sd 16 (Fla. 1978) The 

precision required of statutes must come from the Legislature.Il 

Eleven other states which have enacted stalking laws have 

all seen the problems inherent in basing penal sanctions on 
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emotion without specifying a requirement that emotion be 

reasonable under the circumstances, and have included a 

reasonableness requirement in their statutes'. 

Clearly, such a reasonableness standard is necessary for  a 

viable statute, or the court in Pallas, would not have seen 

the need to graft one in by judicial legislation. 

' California Penal Code Section 646.9(a); Alabama Code s. 
13a-6-90(a); Delaware Code Chapter 451, 8 .  1312(a); Idaho Statute 
18-7905(a), 1992 rev, ch 227, s.1. page 227; Kentucky revised 
Statute Section 508.130; Chapter 720, Illinois Statutes, act 
5/12-7.3; Louisiana Statutes, Title 14, Chapter 1, s. 40.2(a); 
Chapter 711, Hawaii Revised Statutes, Section 711, Act 292, 
Senate Bill #3354; Mississippi Code Section 97-3-107; Massachus- 
sets General Law, Chapter 265, Section 43; New Jersey Chapter 
209, Senate Number 256,(2)(b), title 2C, New Jersey Statutes. 
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ISSUE IV 

AS PRESENTLY DRAFTED, THE VAGUENESS 
OF THE FLORIDA STALKING LAW 
PRECLUDES IT FROM HAVING A 
LEGITIMATE SWEEP. 

At page 13 of the state's brief on the merits, the state has 

attempted to justify the interdiction of first-amendment freedoms 

by the Florida Stalking Law through the argument that the 

behavior under analysis is really not pure speech, but conduct 

mixed with speech. 

mate sweep is to punish behavior, and that, while it may also 

The argument is that the statute's legiti- 

interdict some peripheral areas of first-amendment freedoms in 

the process, the goal of dealing with stalking behavior is so 

important that it is worth giving up small amounts of free speech 

in order to get large amounts of additional law and order. 

If that were true, and if one is preconditioned to accept 

the premise that first-amendment freedoms should take second 

place to any consideration whatever, this could be a persuasive 

argument. 

However, the notion t h a t  the statute as presently written 

has a legitimate sweep at all is difficult to accept. The 

metaphor of a "legitimate sweep" evokes the image of purposeful 

and well-integrated law-enforcement personnel advancing in a 

systematic and inexorable sweep, driving before them the evils 

the law is charged to defeat. Unfortunately, since the failure 

to define terms like lllegitimatell, and I'substantial" has left the 

meaning of the stalking law very much in doubt, and since the 

officers have not even been told by the text of the law that the 
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complainant must, in addition to being distraught, be reasonable, 

the metaphor of a legitimate sweep may not be a very good one. 

Rather than a sweep, the correct analogy for the florida stalking 

law might be a continuous series of devastating lightning 

strikes, with no man able to divine where the next discharge 

might occur. 

in doubt by the legislature that even with a copy of the statute 

in the hands of every police officer, one could not predict from 

officer to officer, or victim to victim, where or when the legal 

lightning might strike. 

The meaning of the law has been left sufficiently 

Potential examples of differential application might be: 

While one Jehovah's witness2 is packed off to jail by an ir- 

religious officer who could not see the legitimacy of his series 

of calls or visits, another Jehovah's witness, whose officer was 

from a more tolerant tradition, might go free. A child whose 

baseball keeps going through the window of a crazy lady who turns 

out to be an eggshell complainant may sit in juvenile court, 

while h i s  counterpart across town may get shouted at by a normal 

lady and be reported to his mother. 

while it might be proper to give up first-amendment rights 

before a law with a legitimate sweep,'such a sacrifice is of 

doubtful utility if the application of the law is being left to 

the discretion of police officers based solely on their own 

varying opinions as to what is legitimate. 

2This sect has established through court proceedings that 
its witnessing practices are protected by the first amendment. 
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ISSUE V 

WHETHER THE COPYING OF LANGUAGE 
FROM A FEDERAL INJUNCTION STATUTE 
SHOULD CONFER ANY PRESUMPTION OF 
CORRECTNESS ON THE WORDING OF THE 
DEFINITION OF "HARASSEStt USED IN 
THE FLORIDA STALKING L A W .  

A t  page 19 of its brief the state points out that the 

the definition of that term used by the Federal Government in its 

witness protection act. The state points out that this defini- 

tion was devised as part of the procedure for obtaining injunc- 

tions against harassment of Federal witnesses. 

It should be understood that, by definition, the person 

making a decision as to the granting of an injunction will be a 

federal judge, learned in the law, and well aware of all nuances 

e of caselaw and procedure. If there is a federal case like 

Pallas, id, invisibly grafting into the statute a requirement 
that the person complaining be a ltreasonablett person instead of 

an eggshell victim, the federal judge can be expected to know 

that. But a police officer is not mentally equipped like a 

federal judge . 

are to be made by police officers of every permutation, some of 

them perhaps barely literate. 

The defendant contends that a statute worded in the way this 

one is would be admirably suited for  application by a federal 

judge who carries the entire corpus juris around with him in his 

head. On the other hand, that same wording will be woefully 
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inadequate if it is to be administered by a street cop whose 

concept of what might be legitimate in the situation he is facing 

may range from the most primitive to the most arcane, and could 

probably not even be guessed at by the well-bred, law-trained 

legislator who drafted this law. 

amounts almost to legal shorthand by and f o r  people who have 

clear concepts of the terms of art being used, and lawbooks to 

look them up in if they have a question. People like that are 

seldom found in patrol cars. 

This statute is written in what 

To work justice on the street where this law is designed to 

be administered, a much clearer and more detailed approach will 

be required so that the meaning and intent of the law will really 

be clear to our police. 
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ISSUE VI 

WHETHER IMPORTATION OF WELL-UNDERSTOOD TORT 
TERMINOLOGY TO WIT: "SEVERE EMOTIONAL 
DISTRESS" INTO A PENAL CRIMINAL STATUTE WILL 
MAKE THE MEANING OF THE STATUTE CLEAR TO 
THOSE WHO MUST LIVE BY IT AND ADMINISTER IT. 

At page 20 of the state brief, the point is made that the 

terminology Itsubstantial emotional distressv1 used in the Florida 

Stalking Law is analogous to the term I'severe emotional 

distressll, used in the Restatement of Torts, which is well 

understood by those lawyers, judges, and legal scholars who 

comprehend tort law. The state then concludes: "As such, this 

aspect of the Statute's definition of harasses has established 

roots in the legal system and therefore provides the necessary 

guidance to avoid arbitrary enforcement.Il 

If the man in the street and the general run of police 

officers understood tort law, and were acquainted with the 

nuances of caselaw which make this terminology precisely 

meaningful to lawyers and judges, this might be a true statement. 

The Restatement of Torts will, however, avail most citizens, men 

of only common intelligence, little. If one must go to the 

Restatement of Torts and to the judicial gloss which interprets 

it in order to derive the meaning of a penal statute designed to 

be administered by normal people, incomprehension by these normal 

people is virtually assured. 

In Perkins v. State, 576 So. 2d 1310, 1312 (Fla. 1991) this 

court dealt with the use of terms of art in penal statutes 

intended to be understood by and administered by normal people: 

13 



One of the most fundamental principles of Florida 
law is that penal statutes must be strictly construed 
according to their letter. [citations omitted] This 
principle ultimately rests on the due process re- 
quirement that criminal statutes must say with some 
precision exactly what is prohibited. [Citations 
omitted] Words and meanings beyond the literal lan- 
guage may not be entertained nor may vagueness become a 
reason for  broadening a penal statute. 

The meaning of terms of art is inscrutable to people of 

common training and intelligence. 

designed to be understood and administered by non-lawyers serves 

Adding them to legislation 

only to confuse the laymen who read it. 
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ISSUE VII 

WHETHER THE TERMS WILFULLY, 
MALICIOUSLY AND REPEATEDLY AS USED 
IN THE STATUTE OBVIATE THE NEED FOR 
A CLEAR DEFINITION OF THE TERM 
LEGITIMATE. 

The defendant has argued that the term I1Legitimatet1, as used 

in the statute is unconstitutionally vague in that it is un- 

defined, yet central to the definition of the word llharassesll 

which is central to enforcement of the statute. Police are sent 

out to punish harassment, but when facing a situation of possible 

harassment, they are told not to proceed if the harassment is 

ttlegitimatelq. If legitimate were defined in a rigorous way, 3 

clarity might be established as to what is meant so that all 

persons viewing a situation could agree, and the same conclusions 

could be arrived at from situation to situation. But it is not 

defined, and therefore Leaves the issue of legitimacy, and 

therefore harassment, open to ethical interpretation according to 

the varying mores of the beholder. Since we all, including 

police officers, have varying concepts of what will be legitimate 

in many situations, this is nothing more than an abdication of 

any set legal standard in favor of the intuitive feelings of t h e  

officer as to what would be legitimate in a given situation. 

This opens up the possibility that, without specific 

guidelines, various enforcers from different cultural backgrounds 

will differ as to the application of this statute. This pos- 

3Such as: That which is not illegal under Florida statute; 
or that which poses no immediate prospect of damage to the person 
or property of the victim. 
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sibility of divers application because of divers cultural back- 

grounds is good evidence that the law is unconstitutional, 

because the U.S. Supreme Court has held that a statute is un- 

constitutionally vague if it is so drafted that Itmen of common 

intelligence must necessarily guess at its meaning and differ as 

to its application.I1 Connallv v. General Construction C omDanv, 

269 U.S. 385, 46 S.Ct. 126, 70 L.Ed. 322 (1926) 

At pages 22 through 24 of the state brief, the state argues 

that the words wilfully, maliciously and repeatedly in the 

statute obviate the need f o r  a definition of legitimate. In 

Perkins v. State, 576 So. 2d 1310, 1312 (Fla. 1991) this court 

specified that words and meanings beyond the literal language 

may not be entertained in penal statutes. 

Taking these three words in their commonly understood 

meanings, there are numerous activities which can be done wilful- 

ly, maliciously, and repeatedly, and still fit most normative 

definitions of legitimate behavior. Examples would be: eviction, 

picketing, striking another in self-defense, expulsion of 

trespassers, besting another in an argument, defeating another in 

chess, investigative reporting, and private investigation. 

@ 

Hence, the use of the words wilfully, maliciously, and 

repeatedly does nothing to dispel the mystery in the statute as 

to how the word nlegitimatell is to be interpreted. 
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CONCLUSIM 

The Florida Stalking Law is facially unconstitutional 

because it so vague and overbroad as to risk that those governed 

by it will be deprived of due process of law and other 

constitutional guarantees. For this reason it is void as being 

contrary t o  the meaning and intent of both the state and federal 

constitutions. 

The Florida Stalking Law should be held void as un- 

constitutional, and the defendant's conviction under it should be 

reversed. 

Respectfully submitted, 
JAMES B. GIBSON 
PUBLIC DEFENDER 

CIRCUIT 

L 
S.C.  VAN VOORHEES 
ASSISTANT PUBLIC DEFENDER 
Fla. Bar #lo9503 
112 Orange Avenue 
Daytona Beach, F1. 32014 
(904) 252-3367 
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