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I# THE SUPREMB COURT OF FLORIDA 

CASE NO. 83,766 

D.C.A. CASE NO. 93-763 

THE STATE OF FLORIDA, 

Petitioner, 

VS. 

COLLIN GRAY, 

Respondent. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
ON PETITION FOR DISCRETIONARY REVIEW 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

SUPPLEMENTAL BRIEF OF RESPONDENT 

INTRODUCTION 

Respondent Collin Gray was the defendant in the trial court 

and the appellant in the District Court of Appeal of Florida, Third 

District. The petitioner was the prosecution in the trial court 

and the appellee in the District Court of Appeal. The parties will 

be referred to as they stood in the trial court. The symbol "A" 

will be used to designate the appendix to this brief. 

STATEMENT OF THE CASE AND STATEMENT OF THE FACTS 

Defendant Collin Gray adopts the Statement of the Case and the 

Statement of the Facts as set f o r t h  in his Response Brief of 

Respondent on the Merits. 
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QUESTIONB PRESENTED 

WHETHER THIS COURT SHOULD OVERTURN ITS 
DECISION IN AMLOTTE v. STATE, 456 So.2d 448 
(Fla. 1984), OR RULE THAT IT MUST BE SHOWN 
THAT THE OVERT ACT REFERRED TO IN W T T E  IS 
ONE WHICH IS INTENTIONALLY COMMITTED AND 
INTENDED TO KILL OR INJURE ANOTHER 

SUMMARY OF ARGUMENT 

Respondent submits this Court should re-examine its decision 

in Amlotte v. State, 456 So.2d 4 4 8  (Fla. 1984), and either overturn 

the decision or rule that it must be shown that the overt act 

referred to in Amlotte is one which is intentionally committed and 

intended to kill or injure another. Justice Overton, in his 

dissenting opinion in Amlotte, pointed out that the majority at 

that time created a crime which necessitates the finding of an 

intent to commit a crime which requires no proof of intent. 

Similarly, Judge Cowart, in the original Amlotte decision, reasoned 

in dissent that while the law creates a legal fiction in the case 

of felony murder, implying malice aforethought when a death is 

caused by an act resulting from the actor's wrongful, felonious 

intent to commit the underlying felony, such a legal fiction can be 

stretched so far and should not supplant the long-recognized 

requirement of attempt that a person have a specific intent to 

commit another crime. Alternatively, this Court should agree that 

the overt act must be one which is intended to kill or injure 

another, thereby avoiding the conceptual roadblocks alluded to by 

Justice Overton and Judge Cowart in their respective dissenting 
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opinions. If it is recognized that the overt act must have been 

intended to kill o r  injure another, proof of a specific intent, 

always an element of attempt, would be met. 

ARGUMENT 

THIS COURT SHOULD OVERTURN ITS DECISION IN 
LOTTE v. STATE, 456 So.2d 4 4 8  (Fla. 1984), 

OR RULE THAT IT MUST BE SHOWN THAT THE OVERT 
ACT REFERRED TO IN AMLOTTE IS ONE WHICH IS 
INTENTIONALLY COMMITTED AND INTENDED TO KILL 
OR INJURE ANOTHER 

This Court should re-examine its decision in Amlotte v. State, 

456 So.2d 448 (Fla. 1984), and either overturn the decision o r  rule 

that the overt act referred to in Amlotte is one which is 
1 intentionally committed and intended to kill or injure another. 

Justice Overton I s insightful dissenting opinion in Amlotte, 

substantially adopting Judge Cowartls scholarly dissenting opinion 

in Amlotte v. State, 435 So.2d 249 (Fla. 5th DCA 1983)(Cowart, J., 

dissenting), has as much logical force now as it did at the time of 

its publication. Justice Overton pointed out that the majority at 

Clearly, this Court has the authority to review and 
overturn prior precedent where, upon careful review, it is 
determined that the decision is unsound. Cf., Reed v. Fain, 145 
So.2d 858 (Fla. 1962). In Fain, this Court made the following 
observation: 

1 

#'...the fact that this Court has jurisdiction 
to entertain and decide a case upon the theory 
of 'conflict' does not mean that we cannot 
recede from our prior decision upon which such 
'conflictl is predicated if we, after a 
careful and thorough consideration of that 
decision, decide that I t  is  unsound, ill- 
advised, unjust, illogical or inequitable. 
-= Id I at 864.  (emphasis supplied) 
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that time "created a crime which necessitates the finding of an 

intent to commit a crime which requires no proof of intent." 

Amlotte v. State, 4 5 6  So.2d, at 4 5 0  (Overton, J., dissenting). He 

noted that while the crime of felony murder is based upon a legal 

fiction which implies malice aforethought from the actor's intent 

to commit the underlying felony, vv[F]urther extension of the felony 

murder doctrine so as to make intent irrelevant for purposes of the 

attempt crime is illogical and without basis in law.l! Id., at 451. 

Judge Cowart's dissent in Amlotte v. State, 435 So.2d 2 4 9 ,  

253-258 (Fla. 5th DCA 1983) (Cowart, J., dissenting) , 2  pointed out 

that any argument that attempted felony murder exists because 

felony murder arises with the death of another by the culprit's act 

during the commission of a felony Ilcompletely ignores the fact that 

the offense of 'attempt! requires a specific intent to commit the 

crime attempted." Id., at 254. Judge Cowart reasoned that to find 

otherwise would result in a "crime requiring one to intend to do an 

unintended act which is a logical absurdity . . . I1 Id. Judge Cowart 

properly noted that the law creates a legal fiction in the case of 

felony murder, implying malice aforethought when a death is caused 

by an act resulting from the actor's wrongful, felonious intent to 

commit the underlying felony. However, he concluded that such a 

legal fiction can be stretched so far and should not supplant the 

long-recognized requirement of attempt that a person have a 

2 Interestingly, both Judge Sharp and Judge Cobb in Amlotte 
v. State, 435 So.2d 249  (Fla. 5th DCA 1983), questioned the logic 
of this Court's opinion in Flemins v. State, 374 So.2d 954 (Fla. 
1979), which apparently recognized the crime of attempted felony 
murder, but felt that Fleminq was controlling on the issue. 
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specific intent to commit another crime. Id., at 255. See also 

State v. Dunbar, 117 Wash.2d 587, 817 P.2d 1360, 1362 (1991) 

(Supreme Court of Washington noted that the crime of attempt 

requires the  actor to act with the objective or purpose of 

accomplishing a specific criminal result). 

Recently, this Court's decision in Amlotte v. State, 456 So.2d 

448 (Fla. 1984), has come under serious question and dispute. In 

Standard Jury Instructions in Criminal Cases (93-11, 636 So.2d 502 

(Fla. 1994), it was reported that the Committee on Standard Jury 

Instructions in Criminal Cases, submitted recommended amendments to 

the Florida Standard Jury Instructions in Criminal Cases, including 

instructions on attempted felony murder. However, it was noted 

that the committee expressed the following reservations: 

''The committee noted that it had great 
difficulty in drafting an instruction on 
attempted felony murder which incorporated the 
language in Amlotte v. State, 456 So.2d 4 4 8  
(Fla. 1984). In fact, the committee observed 
that a majority of its members were persuaded 
by the dissenting opinion in that case that 
there could be no such crime as attempted 
felony murder. Recognizing, however, that its 
function was not to change existing law, the 
oommittee submitted a proposed instruction for 
that crime.tc Id., at 502 n. 1. (emphasis 
supplied) 

In Grinaqe v. State, 641 So.2d 1362 (Fla. 5th DCA 1994),3 the 

Fifth District Court of Appeal recently cited t h e  Committee's 

reservations, noting that "[U]nlike the instruction committee, it 

is our responsibility (while not reversing the supreme court) to 

point out to the court new or additional arguments that should be 

Attached as Appendix to this Brief. 3 
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considered by it in determining whether questioned law should 

remain in effect." Id. , at 1367. In Grinacre, the Fifth District 

reasoned that some criminal offenses, including first degree 

murder, were not intended to support a conviction for their 

attempted commission. In particular, the appellate court noted: 

It. . Section 782.04 (1) (a) 2, by its terms, 
contemplates a body- a completed act of 
homicide. Under this statute, the malice 
aforethought (intent) \is supplied by the 
felony, and in this manner the rule is 
regarded as a constructive malice device.' 
Adams v. State, 341 So.2d 765 (Fla. 1977). 
This conclusion is apparently based on the 
premise (perhaps legal fiction) that since one 
is presumed to intend the consequences of his 
acts, if a death occurs as a result of his 
intentional commission or attempted commission 
of a qualifying felony, he must have intended 
(and the law will presume such intent) the 
death of the victim. But where is the logic 
if there j-s no body? If we have a frightened 
or injured victim as a result of the 
commission or attempted commission of a 
felony, why should not the law presume that 
such was the intent of the offender? Why 
should the law presume an intent to murder 
when there is no death merely because the 
assault occurs during the commission or 
attem ted commission of a felony?t1 Id., at 
1366. P 

The Grinase court recognized that this analysis was possibly 

contrary to this Court I s decision in Amlotte, but insisted that the 

analysis was invited by this Court's comment in Standard Jury 

Instructions in Criminal Cases (93-11, 636 So.2d 502, n.1 (Fla. 

4 In Adams v. State, cited by the court in Grinase, this 
Court noted that the historic felony murder rule mechanically 
defines as murder any homicide committed while perpetrating or 
attempting a felony, and that it Ilstands as an exception to the 
general rule that murder is homicide with the specific intent of 
malice aforethought.Il Adams v. State, 341 So.2d 763, 767 (Fla. 
1977). 
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1994) .5  Based on the foregoing, this Court should overturn its 

decision in Amlotte. 

Alternatively, this Court, by adopting the reasoning of the 

Third District Court of Appeal, can answer many of the concerns 

expressed by a growing number of jurists and legal scholars on the 

logic and continued viability of Amlotte. In this case, the Third 

District analyzed the two elements of attempted felony murder, as 

defined in Am1 otte, and certified the question as to whether the 

'Iovert actww referred to in Amlotte includes one, such as fleeing, 

which is intentionally committed, but is not intended to kill or 

injure another. Should this Court agree that the overt  act must be 

one which is intended to kill or injure another, the conceptual 

roadblocks alluded to by Justice Overton and Judge Cowart in their 

respective dissenting opinions, and by the majority opinion in 

Grinaae, as hereinbefore outlined, could be avoided. In effect, 

the overt act must have been intended to kill or injure another 

and, as such, proof of a specific intent, always an element of 

attempt, would be met. 

TO recognize that any act, including the mere act of fleeing, 

satisfies the llovert actVV requirement of Amlotte does not even meet 

the conditional circumstances recognized by other courts as a 

prerequisite to attempted felony murder. For example, in White v. 

5 Interestingly, Judge Dauksch, who authored the original 
majority opinion in Amlotte v. State, 435 So.2d 2 4 9  (Fla. 5th DCA 
19831, concurred in the decision announced in Grinase. Judge 
Griffin, in a concurring/dissenting opinion in Grinase, noted that 
he would leave the majority opinion to this Court, which has the 
Ilpower to change their precedents." Id., at 1367 (Griffin, J., 
concurring in part, dissenting in part). 
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State, 266 Ark. 499, 585 S.W.2d 952 (1979), noted in Justice 

Overton's dissent in Amlotte as a decision recognizing the 

existence of attempted felony m u r d e r ,  the Arkansas Supreme Court 

noted that a combination of the felony murder statute and the 

attempt statute was appropriate. However, the Arkansas Court 

recognized t h a t  the  felony murder statute has been limited to 

"circumstances manifesting extreme indifference to the value of 

human life." u., 585 S.W.2d, at 954. See also People v. Castro, 

657 P.2d 9 3 2  (Colo. 1983). 
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CONCLUSION 

Based on the foregoing, respondent requests this Court re- 

examine its decision in Amlo tte v. State, 456 So.2d 448 (Fla. 

1984), and either overturn the decision or rule that it must be 

shown that the overt act referred to in Amlotte is one which is 

intentionally committed and intended to kill or injure another. 

Respectfully submitted, 

J. RAFAEL RODRIGUEZ 
Specially Appointed Public 
Defender for Collin Gray 
6367 Bird Road 
Miami, FL 33155 
(305) 667-4445 
(3Ofi67-4118 (FAX) 

FLA.  BAR NO. 302007’ 
- 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the 

foregoing was mailed to Richard L. Polin, Esq., the Office of the 

Attorney General, 401 N.W. 2nd Avenue, Suite N-921, P.O. Box 

013241, Miami, Florida, 33128, on this 16th day of December, 1994. 
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lice officer engaged in lawful performance of 
his duties, which assault took place during 

exposure to incurable but nonfatal venereal 
diseases to exposure t o  AIDS. 

+ VI. VICTIM INJURY POINTS 
UNDER KARCHESKY 

Finally, Audano disputes the assessment of 
forty victim injury points based on pen- 
etration. Because the court found and the 
record shows that the victim testified to pain 
on the occasion of sexual intercourse, forty 
points were properly assessed for slight inju- 
ry. See Kurchmky. 

Reversed and remanded for a new trial. 

THREADGILL and ALTENBERND, JJ., 
concur. 

0 E K I Y  NUMB€RSYSTfM c== 
Harold Leonard GRINAGE, Appellant, 

V. 

STATE of Florida, Appellee. 

NO. 93-1683. 

District Court of Appeal of Florida, 
Fifth District. 

Aug. 19, 1994. 

Following jury trial before the Circuit 
Court, Orange County, Alice Blackwell 
White, J., defendant was convicted of at- 
tempted first-degree felony murder of law 
enforcement officer and attempted robbery 
with deadly weapon. Defendant appealed. 
The District Court of Appeal, Harris, C.J., 
held that: (1) felony-murder statute was not 
proper method of charging attempted mur- 
der of law enforcement officer engaged in 
lawful performance of his duty; ( 2 )  proof of 
necessary element of underlying felony of 
attempted robbery could not also constitute 
overt act necessary to prove attempted felo- 
ny murder of law enforcement officer; and 
(3) allegations in information which merely 
alleged offense of aggravated assault of po- 

attempted robbery, were not sufficient 
sustain conviction for attempted first-degree 
felony murder. 

Reversed in part; affirmed in part and 
remanded for resent,encing. 

Griffin, J., concurred specially and dis- 
sented with opinion. 

1. Homicide -140 

Felony murder is not proper method of 
charging attempted murder of law enforce- 
ment officer engaged in lawful performance 
of duty in case in which there is no proof that 
defendant knew that victim was police off- 
cer. West’s F.S.A. @ 782.04(1)(a)2, 784.- 
07(3). 

2. Homicide G 2 5  

. Essential element of underlying qualify- 
ing felony cannot also serve as overt act 
necessary to  prove attempted felony murder. 
West’s F.S.R 9 782.04(1)(a)2. 

3. Homicide *25 

Defendant could not be charged with 
attempted murder of police officer engaged 
in lawful performance of his duty for cutting 
undercover officer during course of attempt- 
ed robbery where knife thrust that resulted 
in cut was only alleged act of force, violence 
or assault; as essential element of underly- 
ing qualifying offense of attempted robbery, 
knife thrust could not also constitute overt 
act required to prove attempted murdhr. 
West’s F.S.A. $9 782,04(1)(a)2, 784.07(3). 

4, Homicide -140 

Information charging defendant with at- 
tempted murder of law enforcement officer 
was insufficient to charge anything more 
than aggravated assault of police officer en- 
gaged in performance of his duty committed 
as part of attempted robbery where informa- 
tion did not contain allegation that defendant 
intended to murder officer. West’s F.S.A. 
PP 784.021, 784.07(2)(c). 
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GRINAGE v. STATE Fla. 1363 
Citeas641 So.2d 1362 (Fla.App. 5 Dirt. 1994) 

5. Assault and Battery -54 
Homicide -84 

“Aggravated assault” is defined as as- 
sault either with deadly weapon without in- 
tent to kill or assault with intent to commit 
felony. 

Scc publication Words and Phrases 
for othcr  judicial constructions and def- 
initions. 

6. Homicide -140 
State cannot transform offense of aggra- 

vated assault on police officer engaged in 
lawful performance of duty into attempted 
murder by merely alleging that, since assault 
took place as part of robbery attempt, it  
constitutes attempted felony murder. West’s 
F.S.A. $8 782.04(1)(a)2, 784.021, 784.07(2)(c). 

James H. Gibson, Public Defender, and 
Rrynn N e h o n ,  Asst. Public Defender, Day- 
tona Beach, for appellant. 

Robert A. Butteworth,  Atty. Gen., Talla- 
hassee, and Wesley Heidt, Asst. Atty. Gen., 
Daytona Beach, for appellee. 

HARRIS, Chief Judge. 

Harold 1,conard Grinage (Grinage) appeals 
his judgment and sentence for “attempted 
first degree felony murder of a law enforce- 
ment officer” and attempted robbery with a 
deadly weapon. We reverse his conviction 
on the attempted murder charge and affirm 
his conviction for attempted robbery, but  re- 
mand for resentencing on that charge since 
the wore sheet, will dramatically change. 

1. The instruction given was as follows: 
I n  order to prow t h a t  defendant attempted to 
conmiit thr ci-imc of First Degree Fclony Mur- 
der of a Law Enforcement Officer. the state 
niiist prove the following beyond a reasonable 
doubt.. 

I .  Harold Grinage did some act toward 
committing h e  crime of First Degree Felony 
Murder of a Law Enforcement Officer that 
went beyorid just thinking or talking about it. 

He would have committed the crime ex- 
cept that sonleone prevented him from com- 
mitting the crimc of First Degree Felony Mur- 
dcr of a law Enforccment Officer. or he failed. 

3.  Kclly Boaz w a s  a law enforcement offi- 
cer. 

I t  is not an attempt to commit First Degree 
Felony Murder of a Law Enforccment Officer 

2 .  

.- 
Deputy B o a ~ ,  the State’s primary witness, 

testified that he had arranged to make an 
undercover purchase of cocaine from Grinage 
in a shopping center parking lot. Boaz said 
he was sitting alone in his car when Grinage 
got into the car from the passenger side. 
Grinage asked to see the money, and Boaz 
complied. Grinage, instead of producing any 
cocaine, suddenly pulled a knife and Eoaz 
was “stabbed” in the hand “when I caught 
the knife the first time.” Boaz suffered a 
hand would before Grinage was subdued by 
the backup team. 

Grinage, who admitted the attempted 
armed robbery, maintained that he had never 
tried to kill Boaz. H e  claimed that he pulled 
the knife out to scare Boaz into giving him 
the cash, but stated tha t  he never held the 
knife to Boaz’s throat or thrust it  towards his 
chest. I t  seems clear that Grinage did not 
know Boaz was a policeman. 

Grinage moved for a judgment of acquittal 
and, although the trial judge observed that, 
“The physical evidence, such as it was, more 
closely matched [Grinage’s] version of the 
events,” she concluded the evidence was ade- 
quate to  go to  the jury. And even though 
substantial evidence impeaching Boaz’ credi- 
bility, including testimony from his own su- 
pervisor, was offered, the jury convicted. 

[ l l  Several issues are raised on appeal, 
only one of which warrants discussion. Gri- 
nage made the argument that  the jury in- 
struction on “attempted first degree felony 
murder of a law enforcement officer” was 
inadequate: 

if thc dcfcndant abandoned his attempt to 
commit the offense or  otherwise prevented its 
commission, under cil-cumstanccs indicating a 
comp!ete and voluntary renunciation of his 
criminal purpose. 

First Degree Felony Murder is the unlawful 
killing of a human being when committed by a 
person engaged in the pcrpetration of, or in 
the attempt to perpetrate, a robbery. In order 
to convict of First Degree Felony Murdei-, it is 
not necessary for the St,ate to prove the Defen- 
dant had a premeditated design o r  intent to 
kill. 

Robbery will be defined for you later. 
It is not necessary for the State to prove that 

Harold Grinage knew that Kelly Boaz was a 
law enforcement officer. 



design or intent to kill, nor did the State 
have to  prove that  the Defendant knew 
that Kelly Boaz was a law enforcement 
officer. The Defendant would submit that 
the jury  was then left with the legal im- 
pression that  all they had to do was find 
that the Defendant, Harold Grinage, did 
“some act” during the perpetration or at- 
tempted perpetration of a robbery in order 
to be found guilty of Attempted First De- 
gree Felony Murder of a Law Enforce- 
ment Officer, “some act,” being undefined, 
vague, overbroad and ambiguous, thus 
leaving the jury  to speculate and conjec- 
ture. 

We agree that  the instructions given below 
were inadequate and require reversal. We 
further hold that  upon retrial, merely giving 
the newly approved instructions (instructions 
that still omit the requirement of intent and 
the requirement of knowledge of the status 
of the victim) will not be sufficient to justify 
the conviction for unknowingly attempting to 
murder a police officer engaged in the per- 
formance of his duty. 

2. It should be noted that this statutory cunstruc- 
tion is inconsistent with Staples v .  United States, 
.- US. -, 114 S.Ct. 1793, 128 L.Ed.Zd 608 
( I  994). 

As we observed In Liparota v .  llriired States, 
471 U.S. 419, I05 S.Ct. 2084, 85 L.Ed.2d 434 
(1985), “[tlhe definition of the elcments of a 
criminal offense is enttusted to the legislature, 
particularly in the case of federal crimes, 
which are solely creatures of statute.” . . . 

Thus, we havc long recognized that determin- 
ing the mental state required for commission 
of a federal crimc requires “constniction of the 
statute and . . . inference of the intent of Con- 
gress. , . . 

The language of the statute, the starting 
place in our inquiry . , . provides little explicit 
guidance in this case. Section 5861(d) is silcnt 
concerning the ntens reu required for a viola- 
tion, , , . Nevertheless, silence on this point by 
itself docs not nrccssarily suggest that Con- 
gress intended to dispense with a conventional 
~ m m s  rt’a clement, which would require that 
the defendant know the facts that make his 
conduct illegal. See [U.S  v.]  Balinr, LZSS U.S. 
2501, supra, at 251. 42 S.Ct. 13011, at 302 [ h h  

Grinage urges, and we agree, that before 
he can be convicted of attempting to murder 
a police officer er?gaged in the lawful perfor- 
mance of his duty, the State must allege and 
prove that he knew his victim was a police 
officer. The State argues, howevep, that 
since section 784.07(3) is silent as to the 
requirement of m 7 z s  ma, then the defen- 
dant‘s knowledge of the victim’s status is 
immaterial. Admittedly, this was basically 
the holding in Carpen,tier v. State, 587 So.2d 
1355 (Fla. 1st DCA 1991). 

Further, the State’s position on statutory 
silence is consistent with State 71. Medli?b 273 
So.2d 394, 396 (Fla.1973); 

The Florida cases set  out the rule that 
where a statute denounces the doing of an 
act as criminal without specifically requir- 
ing criminal intent, i t  is not necessary for 
the State to prove that the commission of 
such act was accompanied by criminal in- 
tent. 

Medlin relied on La Russa v. State, 142 Fla. 
504, 509, 196 So. 302, 304 (19401, which held: 

It is well settled that  as a general rule, 
acts prohibited by statute (statutory as 
distinguished from common law crimes) 
need not be accompanied by a criminal 
intent, unless such intent be  specifically 
required by the statute itself, as the doing 
of the act furnishes such intent.2 

L.Ed. 6041, [ ( 1  922)] (stating that traditionally, 
“scienter” was a necessary clement in every 
crime), . . . On the contrary, we must construe 
the statute in light of the background rules of 
the common law . . . in which the requirement 
of some Mem wa for a crime i s  firmly embed- 
ded. As we have observed, ”[tlhe existcnce of 
a mem rea is the rulc of, rather than the 
cxception to, the principles of AnglwAmerican 
criminal jurisprudencc.” Id .  [United States v 
United States Gvpsunz Compariy, 438 U.S. 4221 
at 436. 98 S.Cr. [2864], at 2873 [37 L.Ed.2d 
8541 [ (1978)] . . . See also Morissrtre I). UMited 
States, 342 U.S. 246, 250, 72 S.Ct. 240, 243, 96 
L.Ed. 288 (3952) (“The contention that an inju- 
ry can amount to a crime only when inflicted 
by intention IS no provincial or transient no- 
tion. I t  is as universal and persistent in ma- 
ture systems of law as belief in freedom o l  the 
human will and a consequent ability and duty 
of the normal individual to choose between 
good and evil”). 

There can be no doubt that this established 
concept has influenced our interpretation of 
criminal statutes. Indeed, we havc noted that 
the common law rule requiring nrciis rea has 
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Clre as 641 So.2d 1362 (Fla.App. 5 Dlst. 1994) / However, we find that  section 784.07(3) is 

not silent as to the requirement of meas rim 

section 784.07(3) is a subsection of a sec- 
tion entitled “Assault or battery of law en- 
fnrcement officers . . . ; reclassification of of- .-- 
fenses.” The purpose of this section is t o  
enhance the penalty for certain offenxcs 
against law enforcement officers (and other 
designated officers) when such offenses a re  
committed while the officers are engaged in 
their official duties, In subsection @), the 
statute increases the penalties for assault, 
battery, aggravated assault and aggravated 
battery against such officer 
kiiozus o.f h i s  or her stutus us an officer. 

While the “knowingly committing” lan- 
guage is not repeated in subsection (3), it is 
replaced by the legally equivalent word “at- 
tempted.” As .Justice Overton observed in 
his dissenting opinion in Amhtte u. State, 456 
So.2d 448, 450 (Fla.1984), “A conviction for 
the offense of attempt has always required 
proof of the intent to commit the ?A. 

c ~ h a . ”  Here the underlying crime is “the 
murder of a police officer engaged in the 
lawful performance of his duty.” How could 
Grinage have intended to murder (felony or 
otherwise) a “law enforcement officer . 
engaged in the lawful performance of his 
duty,” if he did not know that  Boaz was, in 
fact, a police officer? We agree that  the 
court erred in instructing the jury that  the 
State was not required to prove such knowl- 
edge. 

Had the State charged Grinage with the 
offense of attempted murder under section 
734.07(3),3 intent to commit the murder ~ n d ,  
knowledge that  the victim was a police officer 
would, we think, be necessary elements. The 
State urges that  it can avoid proving these 
dements  by merely alleging that  the at- 
tempted murder of a police officer engaged 
in the pcrformance of his duty took place 

bccn ”followed in regard to statutory crimes 
cvcn when the statutory definition did not in 
terms includc it.” , . . Relying on the sti-rngth 
of the ttaditiorial rule. we havc statcd that 
offenses that I-cquit-e no wte)15 wu generally arc 
disfavored . . , and have suggestcd that soiiie 
indication of congrcssional intent, express 01- 
Irnpllrd, is requii-cd to dispcnsc with n7crzs rcu 
as an elerrlent of a crime. 

Siaples ,  - U S .  at - 114 S.Ct. at 
1796 -1797. 

the d(<fe? 

during a robbery and citing the felony mur- 
der statute. 

Admittedly, the supreme court majority in 
Arrh t t e  held that attempted felony murder is 
recognized in F l ~ r i d a . ~  Rut the supreme 
court has not yet determined that the con- 
cept of felony murder can carry not only the 
offense of attempted murder but will also 
justify a conviction for thc unknowing specif- 
ic attempt to murder a police officer engaged 
in the lawful performance of his duty. That 
is the issue before us. In Fkmiwg v. S t u f f ,  
374 So.2d 954 (Fla.19791, the supreme court 
held that the accidental shooting of a known 
police officer justified a plea to attempted 
felony murder because the attempt was com- 
mitted during a felony and, therefore, pre- 
meditation was presumed. R u t  to go further 
and presume that because the attempt W d S  
made during the commission of an attempted 
robbery of an undercover officer in a sting 
operation, the defendant will be presumed 
not only to have intended a killing but also to  
know that the undercover agent was a pnlice 
officer is stacking presumption on top of 
presumption. 

I 

We hold that section 782.04(1)(a)2 is not 
the proper vehicle for charging a section 
784.07(3) attempted murder of a law enforce- 
ment officer engaged in the lawful perfor- 
mance of his duty. Because it may be ar- 
gued that A,~rlhlle is bro:ltl enough t o  ermrn- 
pass this offense, we certify this issue to the 
supreme couyt. 

[2,31 Rven if the felony murder rule is 
held to he a proper way to charge attempted 
murder of a police officer engaged in  the 
lawful performance of his duty, it was not 
appropriate in this case. The overt, act. relied 
on by the State to justify thc attempted 
murder charge is the knife “thrust , . . t,o- 
ward the chest, or throat, area of Kelly Boaz.” 

3. Assuming that section 784.07(3) ct-catci ;I rir\\ 
Sce Carperirtcr 1’. ,J‘roIf:, 787 substantive offcnsc. 

S0.2d 135, (Fla. 1st DCA 1991) 

4. T3ut see section 1121 ,0012 ( t h y  offense se\rrit,v 
ran k ~ n g  chart)  which reflect& t h:it t hr I tsgi i l  ;itu t - ( A  

may not 1-ccognizc attcmpted telony iriut~der~ ah 
an ciffrrisc. 
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alleged to have used a knife (deadly weapon) 
while intending to commit a felony (robbery), 

But this “overt act” is the only alleged act  of 
force, violence or assault to prove a neces- 
sary element of the underlying qualifying 
offense of robbery. If “force, violence or 
assault” is not present during the course of 
the taking, then there is no robbery. Can an 
essential element of the underlying qualify- 
ing offense also constitute the “overt act” 
required to prove attempted murder? If so, 
then practically every robbery will justify an 
attempted murder charge. Although Flern- 
ilzy dealt with an underlying robbery charge, 
the overt act there was not the violence that  
occurred during the taking but the shooting 
that occurred later during the getaway at- 
tempt. The accidental shooting of the police 
officer, although committed during the 
course of the robbery (the getaway) was a 
separate act of violence not necessary to 
prove the robbery. In Amlotte, the underly- 
ing offense was burglary so that the shooting 
into the residence was not an essential ele- 
ment necessary to prove the underlying qual- 
ifying felony. We hold, until the supreme 
court decides otherwise, that an essential 
element o f  the underlying qualifying felony 
cannot also serve as the overt act necessary 
to prove attempted murder. 

[4] Finally, the information in this case 

Attempted to murder Kelly Hoaz, a law 
enforccnient officer . . . engaged in the 
lawful performance of his duty . . . and in 
furt,hcrance of said attempt . . . did grab 
Kelly Boaz around the neck and did thrust  
ii knife toward the chest or throat area of  
Kelly Boaz, an act which could have caused 
the death of Kelly Boaz, and which act  
occurred during the perpetration of an at- 
tempted wbbery. 

The above charge, without the additional 
allegation that Grinage interded to murder 
Boaz, charges nothing more than an aggra- 
vated assault, (section 784.021) of a police 
officer engaged in the performance of his 
duty (section 784.07(2)(c)) committed as a 
part of an attempted robbery. 

[51 An aggravated assault is defined as 
an assault either with a deadly weapon w i t h  
ozct an, i&nt to kill or an assault with arL 
i n t e ~ t  to c o r ~ m i t  a ,felow/. Here, Grinage is 

alleged that Grinage: 

Although this aggravated assault allegation 
is coupled with the additional allegation that 
the victim was a police officer engaged in the 
lawful performance of his duty, this does 
nothing more than bring the offense within 
the ambit of section 784.07(2)(c) which en- 
hances the penalty for the aggravated assault 
of a police officer engaged in the lawful per- 
formance of his duty. But  this section addi- 
tisonally requires that  the defendant know 
that  the victim is a police officer. 

[ 6 ]  We hold that  the State cannot trans- 
form the offense of aggravated assault on a 
police officer engaged in the lawful perfor- 
mance of his duty into attempted murder by 
merely alleging that  since the  assault took 
place as  a par t  of a robbery attempt, it 
constitutes an “attempted felony murder.” 

Some criminal offenses (and we urge that 
first degree felony murder is one) simply 
were not intended by  the legislature to sup- 
port a conviction for their attempted commis- 
sion. Section 782.04(1)(a)2, by its terms, con- 
templates a body-a completed act of homi- 
cide. LJnder this statute, the malice afore- 
thought (intent) “is supplied by the felony, 
and in this rnanncr the rule is regarded as a 
constructive malice device.” Adam II. State, 
341 So.2d 76.5 (Fla.1977). This conclusion is 
apparently based on the premise (perhaps 
legal fiction) that since one is presumed to 
intend the consequences of his acts. if a 
death occurs as a result of his intentional 
commission or attempted commission of a 
qualifying felony, he must have intended (and 
the law will presume such intent) the death 
of the victim. But  where is the logic if there 
is no body? If we have a frightened or 
injured victim as a result of the cornmission 
or attempted commission of a felony, why 
should not the law presume that such was 
the intent of the offender? Why should the 
law presume an intent to murder when there 
is no death merely because the assault occurs 
during the commission or attempted commis- 
sion of a felony? 

We recoLmize that  par ts  of this analysis 
may be contrary to the majority opinion in 
Amhtte, but we believe it to have been invit- 
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nize that parts of this analysis 
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tempted felony murder which incorporated 
the language of Airzlotte v. State, 456 So.2d 
448 (Fla.1984). In fact, the committee ob- 
served that  a majority of its members 
wpre persuaded hy the dissenting opinion 
in that case that there could be no such 
crime as attempted felony murder. 
Recognizing, however, that its function was 
riot to change existing law, the committee 
submitted a proposed instruction for that  
crime. 
[Jnlike the instruction committee, it  is our 

responsibility (while not reversing the su- 
preme court) to point out to the court new or 
additional arguments that should bo consid- 
ered by it in determining whether questioned 
law should remain in effect. In that regard, 
we certify to the supreme court the following 
questions: 

1. IS SECTION 782,04(1)(a)2 A PROP- 
E R  VEHICIAE FOR FILING A 
CHARGE OF ATTEMPTED MURDER 
O F  A POLICE OFFICER ENGAGED I N  
T H E  LAWFUL PERFORMANCE O F  
HIS DUTY? 
2. IF SO, CAN T H E  PROOF O F  A 

DERLYING QUALIFYING FELONY 
ALSO CONSTITUTE T H E  OVERT ACT 

TEMPTED (FELONY) MURDER OF A 

NECESSARY ELEMENT OF T H E  UN- 

NECESSARY TO PROVE T H E  AT- 

LAW ENFORCEMENT OFFICER EN-  
GAGED I N  T H E  LAWFUL PERFOR- 
MANCE O F  HIS DUTI”? 

PROPRIATE VEHICLE FOR THE 

E M E N T  CAN ALSO SERVE AS T H E  

3. IF SECTION 782.04(1)(a)2 IS AN AF- 

CHARGE AND I F  AN ESSENTIAL EL-  

5. We also mention by way of footnote (because 
thcre was nu  objection) that the trial court also 
failcd to give the Introduction to Homicide 
charge r t q i t i r d  in all murder- and manslaughter 
cases. Although this instt-uction has now bccn 
replaced by an Introduction to Attrmpted Homi- 
cide instruction, the requircment to define mur- 

v. STATE 
(Fla.App. 5 Disl. 1994) 
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OVERT ACT, ARE ALLE- 

GATIONS I N  T H E  INFORMATION 
WHICH MERELY ALLEGE THE OF- 

OF A POLICE O F F I C E R  ENGAGED IN 
T H E  LAWFUL PERFORMANCE O F  
HIS DUTIES, WHICH ASSAULT TOOK 
PLACE DURING AN ATTEMPTED 
ROBBERY, SIJFFICIENT TO SUSTAIN 

FELONY MURDER? 

REVERSED in part; AFFIRMED in par t  

F E N S E  01‘ AGGRAVATED ASSAULT 

A CONVICTION Fort FIRST-DEGREE 

and REMANDED for rrsentencing. 

DAUSKCH, .J., concurs. 

GRIFFIN,  J., concurs specially and 
dissents with opinion. 

GRIFFIN,  Judge, coricurring in part; 
dissenting in part. 

I will leave the majority opinion to the 
supreme court; they’ll either like it or they 
won’t, and they’re t,he ones with power to 
change their precedents. 

I would give the defendant a new trial 
because the jury instruction on “attempted 
first degree felony murder of a law enforce- 
ment officer” was fatally flawed. 

The instmction given was as follows: 
In order to prove that  defendant attempt- 
ed to commit t,he crime of First Degree 
Felony Murder of a Law Enforcement Of- 
ficer, the state must prove the following 
beyond a reasonable doubt: 

Harold Grinage did some act, toward 
committing the crime of First Degree Fel- 
ony Murder of a Law Enforcement Officer 
that went beyond just  thinking or  talking 
about it. 

He would have committed the crime 
except that someone prevented him from 
committing the crime of First Degree Fel- 
ony Murder of a law Enforcement Officer, 
or he failed. 

1. 

2. 

der by defining hom~cidc and then climinatirlg 
justifiable and cxcusahlz hornicidc and distin. 
guishing hctwren degrecs of mur-der and man- 
slaughter, rcmmns. In  our case. tt1er.e was no 
effort to dcfint. rriurdcr (01- now altcmpted rnur’- 
der) 



3. Kelly Boaz was a law enforcement 
officer. 

It is not an attempt to commit First 
Degree Felony Murder of a Law Enforce- 
ment Officer if thp defendant abandoned 
his attempt to  commit the offense or other- 
wise prevented its commission, under cir- 
cumstances indicating a complcte and vol- 
untary renunciation of his criminal pur- 
pose. 

First 1 ) e p c e  Felony Murder is the un- 
lawful killing of a human being when com- 
mitted by a person engaged in the perpe- 
tration of, or in the attempt to perpetrate, 
a robbery. In order to convict of Firs t  
Degree Felony Murder, it  is not necessaly 
for the State to prove the Defendant had n 
premeditated design or intent to kill. 

Robbery will be defined for you later. 
lt is not necessary for the State to prove 

that Harold Grinage knew that  Kelly Roaz 
was a law enforcement officer. As ex- 
pressed below by  appellant: 
Furthermore, the verdict is contrary to the 
law in that the jury instructions given as to 
count one, incorporating the State’s pro- 
posed jury  instruction number one, advised 
the jury  that the State did not have to  
provc the Defendant had a premeditated 
design or  intent to kill, nor did the State 
have to prove that  the Defendant knew 
that Kelly Boaz was a law enforcement 
officer. The Defendant would submit that  
the jury was then left with the legal im- 
pression that  all they had to do was find 
that the Defendant, Harold Grinage, did 
“somc act” during the perpetration or at- 
tempted perpetration of a robbery in order 
to be found guilty of Attempted Firs t  De- 
gree Fclony M u r d w  of a Law Enforce- 
ment Officer, “borne act,” being undefined, 
vague, overbroad and ambiguoas, thus 
leaving the jury  to speculate and conjec- 
tiir~. 
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quires an enhanced penalty for a person cop 
victed of “attempted murder of a law en 
forcement officer.” I s a a  7). State, 626 So.2d 
1082 (Fla. 1st DCA 1993), review der~ied, 634 
So.2d 624 (Fla.1994); Cuventier v. State, 587 
So.2d 1355 (Fla. 1st DCA 19911, revzew de- 
vied, 599 So.2d 654 (Fla.1992). Although the 
lower court did the best it  could to fashion an 
adequate jury instruction on attempted felo- 
ny murder (an effort in which defense coun- 

This instruction appears to be a combina- 
tion of the standard instruction on “at- 
tempt,” the statutory definition of felony 
r n i ~ r d e r , ~  and the case law interpreting sec- 
tion 784.07(3), Florida Statutes, which re- 

1. Fla.Stand.Jury Insti-. (Crirn.1 I062 

2 .  9 782.04(1)(s), F h S t a t .  (1991). 

sel appears on this record to have been utter- 
ly uninterested), the instruction given was so 
defective that the defendant was deprived of 
a fair triaL3 

The problem is that the instruction, as 
given, cannot be understood and cannot be 
applied by a jury in a manner consistent with 

The Florida Supreme Court’s newly adopted 
jury instruction on attempted first-degree 
felony murder brings into relief the flaws in 
the instruction given below. Standmrd Jury 
Instructiom iz Criminal Cases (9Y-l), 636 
So2d 502 (Fla.1994). As noted by the Su- 
preme Court Committee on Standard Jury 
Instructions, the offense of attempted felony 
murder cannot be charged “understandably” 
using the standard “attempt” instruction. 
The Florida Supreme Court’s order reflects 
the difficulty of drafting a proper instruction 
on attempted felony murder even ~ i t h ~ ~ ~ t  thc 
added problem of the victim’s law enforce- 
ment status. The court reported that al- 
though a majority of the Committee conclud- 
ed that the crime for which they were 
charged with writing a jury instruction did 
not exist, by using the language from Am- 
Lotte, they were able to fashion an instruction 
that the court has approved. 

We now know, in light of the committee’s 
work, t,hat in order to meet the requirements 
of A~dottP, the instruct,ion for attempted 
first-degree felony murder must contain two 
discrete clemenLs, which are  set  forth in the 
new instruction: 

Before you can find the defendant guilty 
of Attempted First Degree Felony Mur- 
der, the State must prove the following. 
two elements beyond a reasonable doubt: 

A?nhttt: 1‘. St&, 456 S0.2d 448 (Fla.1984). 

3. Ri7V 1). Stnti,. 403 So.2~1 956, 960 (Fk.lOB1). 
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2. The act, was committed as a conse- 
quence of and while 

a. [the defendant was engaged in the 
commission of (crime alleged).] 

1). [the defendant was attempting to 
commit (crime alleged).] 

* * * * * * 

In order to convict of attempted first 
degree felony murder, it  is not necessaly 
for the State to prove that the defendant 
had a premeditated design or intent to kill. 

I t  is not an attempt to commit first 
degree felony murder if the [defendant] 
[person who committed the specific overt 
act] abandoned the attempt to commit, the 
offense or ot,hurwisc prevented its commis- 
sion under circumstances indicating a com- 
plete and voluntary renunciation of [his] 
[her] criminal purpose. 

The first element is a critical component and 
nothing in the i n s t ~ ~ c t i o n  given below was 
equivalent. SCE Gnry u. Stnte,  19 
Fla.L.Weekly, D1039, - So.2d - (Fla. 3d 
DCA May 10, 1994). 

I do not, however, dis:tpee with the Firs t  
Ilistrict Court of Appeal that  the state need 
not prove the defendant, knew his victim was 
a law enforcement officer. I t  niay be that  
the overall legislative scheme found in sec- 
tions 775.0823, 775.0826, 782.04(1) and 784.07, 
Florida St,atutes, is odd, but these stat,utes 
plainly communicate t,he legislative scheme 
for charging, proving and punishing the at- 
tempted murder of a law enforcement officer. 
When the language of a Florida statute is 
plain, it  must be followed. St,otr ‘1). d ~ t t  626 
So.Pd 691 (Fla.1993). 
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Defendant was convicted o f  aggravated 
battery with firearm and sentenced as hahit- 
ual felony offender after jury trial in the 
Circuit Couyt, Duval County, Alhan E. 
Brooke, ,J. Defendant appealed. The Dis- 
trict Court of Appeal, Laurence, J., held 
that: (1)  preliminary instruction advising 
jury that transcripts of witness testimony 
generally would not be available for reread- 
ing during deliberations was not fundamental 
error, and ( 2 )  defendant was not entitled to 
evidentiary hearing and appointment of ex- 
pert witness on question of whether habitual 
offender statute was being applied in racially 
disparate manner. 

Affirmed. 

1. Criminal Law @1038.1(3.1) 
Preliminary instnrction t,o jury that nit- 

new transcripts generally would not be avail- 
able for rereading in trial on  ch:lrgf of ag- 
gavated  bat,tery was not fundamental error. 
West’s F.S.A. RCrP Rule 3.410. 

2. costs -302.2(2) 
Criminal Law -1203.18(1) 

Dpfendant was nut entitled to  evidcntia- 
r y  hearing and appointment of expert wit- 
ness on question of whether habitual offend- 
e r  statute was being applied in racially dispa- 
ra te  manner. West’s F.S.A. S 775.084. 
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