IN THE SUPREME COURT OF FLORI DA
CASE NO. 83, 829

OMAR BLANCO,
Appel | ant,

V.

STATE OF FLORI DA,
Appel | ee.

ON APPEAL FROM THE CIRCU T COURT
OF THE SEVENTEENTH JUDI Cl AL CI RCU T,
IN AND FOR BROMRD COUNTY, STATE OF FLORI DA

NI TIAL BRI EF OF APPELLANT

TODD G SCHER
Assi stant CCR
Florida Bar No. 0899641

OFFI CE OF THE CAPI TAL
COLLATERAL REPRESENTATI VE

1533 South Monroe Street

Tal | ahassee, FL 32301

(904) 487-4376

COUNSEL FOR APPELLANT




PRELI M NARY STATEMENT

This proceeding involves an appeal of the circuit court's
denial, following an evidentiary hearing, of M. Blanco’s second
nmotion for post-conviction relief brought pursuant to Fla. R

Cim Pp. 3.850. This appeal is being presented sinultaneously

with the direct appeal in Case No. 85,118, in which M. pianc0
appeal s reinposition of the death penalty following the vacation
of his death sentence by the United States Court of Appeals for

the Eleventh Crcuit. See Blanco V. Sinsletarv, 943 F, 2d 1477

(11th Gr. 1991).

As only one Record on Appeal was prepared for both the
direct appeal and the instant appeal, references to the record on
appeal in this case will be nmarked by the letter n"r" followed by
the appropriate page number. Al other citations will be gelf-

expl anat ory.

REQUEST FOR ORAL ARGUVMENT

M. Blanco has been sentenced to death. The resolution of
the issues involved in this action will therefore determne
whether he lives or dies. This Court has not hesitated to allow
oral argument in other capital cases in a simlar procedural
posture. A full opportunity to air the issues through oral
argument would be nore than appropriate in this case, given the
seriousness of the claims involved and the stakes at issue. M.
Bl anco, through counsel, accordingly urges that the Court pernit

oral argunment.
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STATEMENT OF THE CASE

Omar Blanco's conviction for first-degree murder and death

sentence were affirmed by this Court on direct appeal. p1anco v.

State, 452 So. 2d 520 (Fla. 1984), cert. denied. 469 U S 1181

(1985). M. Blanco then sought postconviction relief pursuant to
Florida Rule of Crimnal Procedure 3.850, the denial of which was
affirmed by this Court, as was a petition for a wit of habeas

corpus. Blanco Vv. Wainwisht, 507 So. 2d 1377 (Fla. 1987).

M. Blanco then sought a wit of habeas corpus in federal
court. The federal district court denied relief as to the
conviction, but granted the wit as to the death sentence,
finding that M. Blanco received ineffective assistance of

counsel . Blanco v. Dugger, 691 F. Supp. 308 (s.p. Fla. 1988).

Both parties appealed, and the United States Court of Appeals for

the Eleventh Grcuit affirmed the denial of relief as to the
guilt phase, and affirmed the granting of the wit as to the

penal ty phase. Blanco v. 8Singletary, 943 F. 2d 1477 (11th Gr.

1991)

During the pendency of the resentencing proceedings before
the lower court, M. Blanco filed a Mtion for Evidentiary
Hearing on Newly Discovered Evidence, seeking a new trial
pursuant to Rule 3.850 (R 2934-2937). on January 25, 1994, the
| omwer court granted an evidentiary hearing on M. Blanco's
allegations (R. 2949). An evidentiary hearing was conducted on

February 24, 1994 (r. 504 et. seq.). The trial court denied M.

Bl anco's request for postconviction relief in an order dated My




5, 1994 (R, 3407). A tinmely notice of appeal was filed. This
Court held the instant appeal in abeyance pending the resolution
of M. Blanco's resentencing proceedings.

M. Blanco's resentencing proceedings comenced before the
jury on April 18, 1994. The trial court, in accordance with the
jury's recomrended sentence of death, entered an order sentencing
M. Blanco to the death penalty (R 3515 et. seq.). In his
sentencing order, Judge Coldstein found two (2) aggravating
circunstances --prior violent felony and during the course of a
felony (R 3517). As to nitigating factors, Judge Coldstein
found that M. Blanco's capacity to conform his conduct to the
requirenents of the law was substantially inpaired -- a statutory
mtigating circunstance -- as well as some fifteen (15)
nonstatutory mtigating factors (R. 3518-21). A tinely notice of
appeal followed in the direct appeal. Both appeals are now

before the Court.

Vi




| NTRODUCTI ON

Omar Blanco did not commt the murder for which he was
convicted and ultimately resentenced to death. During the
pendency of the resentencing proceedings ordered by the United
States Court of Appeals for the Eleventh Circuit, gee Blanco V.

Sinsletarv, 943 F. 24 1477 (11th CGr. 1991), significant evidence

came to light which established that M. BRlanco did not commt
mur der . Based on the new information, M. Blanco filed a Rule
3.850 notion, seeking a new trial or, at amninmm that the
evi dence establishing his innocence be presented to the
resentencing jury. Both requests were denied.

Since the time of M. Blanco’s trial, an individual by the
name of Enrique Gonzal ez has confessed nunerous tinmes to the
murder of John Ryan.' During the evidentiary hearing bel ow,
M. Blanco presented a sworn statenent from Zenaida Blanco, in
whi ch she explained that a woman naned Maria del Carnmen Querra,
from Los Arabos, Cuba, the sanme town where the Blanco famly
lives, told her that she knew Enrique Gonzalez and had spoken to

himin a Cuban prison. Maria del Carnen Guerra then wote a

!omar Blanco and Enrique Gonzal ez were acquai ntances, and
were alleged to have been involved in a prior robbery together.
See Blanco V. State, 438 So. 2d 404 (Fla., 4th DCA 1983). Thalia
Vezos, who witnessed the shooting of her uncle (and the victim in
this case), John Ryan, described to police that the shooter's
face had "large pores in his gkin" (R. 1315). After Gonzal ez’
confessions to the instant crine came to light, a photograph of
Gonzal ez was obtained and shows that Gonzales has large pores in
his skin like acne (R 1316) ., Thalia Vezos acknow edged that the
rigcl)'%())graph of CGonzalez was "similar" to her uncle's shooter (R.




letter to M. Blanco’s resentencing attorney, detailing her
conversation with Enrique CGonzal ez:

Today | am doing this letter to you because
Zenal da asked me to tell you what Enrique
Gonzal ez and | talked about, in the prison.
| spoke with Enrique several tines. \en |
visited nmy nephew in the G goida prison he
was together with Enrique and that is how I
met him W spoke and | told himthat | was
married to a man from Los Arabos. W spoke
about other things but when |I told him that |
am married in Arabos, he told nme that he
knows a man from the town of Arabos, that
they lived together in Florida, the United
States, and that he was nanmed Omar Rlanco,
and then | said to Enrique that Omar is the
son of ny friend, then he told me that Onmar
was a Prisoner carrying out a sentence for
PY the crinme that he committed, that Omar is
innocent, that the crine he hinself had
comm tted. | becane interested and we
continued talking about how the crine
happened and Enrigue told nme that he did the
crime, that he had killed a man in his house.
o He told nme that he did not want to kill him
but the nman surprised him in the house and
wanted to take away the gun and during this
strugagle he shot him7 times. He told ne
that he went to rob with sone others, and |
told Zenaida all of this, and Zenaida asked
nme to tell you that she and her husband
Horacio wanted to talk with Enrique and when
I went for the visit | told himand he told
me  no. | asked him please that the parents
of Omar wanted to talk about their son and he
told me no. | asked him for the address and
® he also would not give it to ne and, I|ike
Zenai da asked me to ask him his second nane,
| asked him and he also refused to give it to
ne. It appears to nme that he got afraid and
for this reason he refused because he is
afraid that they could take him to the United
St ates.

(Exhibit E, introduced at evidentiary hearing conducted on

2/24/94) (enphasis added).




MS. Cuerra's nephew, Julio Guerra, also wote a letter to
M. Rlanco’s resentencing attorney, detailing how Enrique
Gonzal ez confessed to the crine for which Orar Rlanco was
convicted and sentenced to death:

Py | was together with M. Enrique Conzal ez, he
is still there but he has years to go. He is
like a crazy man for he thinks they are going
to take himto the United States for the
crime that he commtted there , .

[Enrique Gonzalez] told nme that he did the
nurder for which Qmar is inprisoned. I told
him I don't know because they could have been
m staken and that he was a scum for not
communi cating with Omar's parents that when |
got out, I would tell Omar's parents that you
® are the nmurderer and that when | got out |
did it but Ormar's parents already knew it and
t hrough Horacio, Omar's father, | |earned
that you were here with other |awers and
that you were not able to see Enrique. |
think and | and told QOrar's parents that the
United States governnent would reclaim him
and send him there. He has told many people
that he killed a man, that he did not wani fo
Kill him but when the man saw himin the
house, they fought over the weapon_that
Enrique had and for this reason he killed him
® because the weapon fired 7 tines. He told ne
evervthins that he had gone to rob. To the
extent that | can help you, | am at your
di sposal and you can count on ne. Omar does
not deserve to pay for sonething that Enrique
did and his parents are suffering a lot and
their son and relatives and everyone around
here. His parents are trying to talk to
Enrique but Enrique does not want to. Thi s
is what | am able to say nd | do it with nuch
sincerity, with best w shes and ny regards.

S

(Exhibit F, introduced at evidentiary hearing conducted on
2/24/94) (enphasis added)

As the evidence presented during the evidentiary hearing

denmonstrates, admissible and credible testinony, supported by




corroborating evidence, is now available which establishes that
Omar Blanco is not guilty of first-degree capital nurder. Had
this evidence been presented at the tine of trial, it probably

woul d have produced an acquittal.




SUMVARY OF THE ARGUMENT

1. Newy discovered evidence of innocence establishes that
M. BRlanco is entitled to a new trial under the standard

announced by this Court in Jones v. State, 591 so. 2d 911 (Fla.

1991). The lower court erred as a matter of fact and law in
denying M. Blanco's notion for a new trial. The evi dence
presented below was credible and adm ssible evidence,
corroborated by independent evidence, establishing M. Blanco's
i nnocence. All of the evidence presented below, alone and in
conjunction with the evidence proffered to the |ower court which
corroborates the new evidence, raises a reasonable doubt about
M. Blanco's guilt, and therefore would probably have produced an
acquittal at trial.

2. The lower court judge failed to disqualify hinself from
M. Blanco's case, and erred in denying the notion to disqualify.
The notion to disqualify set forth legally sufficient facts
warranting the lower court's disqualification. The denial of a
wit of prohibition by the District Court of Appeals for the
Fourth District should be revisited by this Court, particularly

in light of its opinion in Duest v. Coldstein, where the wit was

granted against the same |lower court judge under the same facts
as alleged by M. Blanco. The lower court order denying relief
should therefore be reversed, and remanded for consideration

before a fair and inpartial judge.




ARGUMENT |
NEWY DI SCOVERED EVI DENCE ESTABLI SHES THAT
MR BLANCO S CONVICTION IS UNRELI ABLE AND
THAT HE |S THEREFORE ENTI TLED TO A NEW TRI AL.

In Jones v. State, 591 So. 2d 911 (Fla. 1991), this Court

set out the standard for analyzing M. Blanco's claim that newly-

di scovered evidence of innocence rendered the result of his trial
unrel i abl e:

At the hearing, the trial judge should _

consider all newy discovered evidence which

woul d be adm ssible and determ ne whether
such evidence, had it been introduced at the

trial, would have probably resulted in an

acquittal. In reaching this conclusion, the

judge will necessarily have to evaluate the

wei ght of both the newly discovered evidence

and the evidence which was introduced at the

trial.
Jones, 591 so. 2d at 916. At the evidentiary hearing, M. Blanco
presented conclusive evidence that, had it been presented to the
jury at the tinme of trial, "would have probably resulted in an
acquittal." The trial court erred as a matter of fact and law in
denying M. Blanco's request for relief.

The first witness presented by M. planco at the evidentiary
hearing was Carnmen Congora.? At the time that M. Blanco had
been arrested, M. Congora explained that she had been living
with her husband, Ray Alonso, and three other friends (R 524).
Omar BRlanco lived "cloge" by (R 524). M. Congora renenbered

the night of the crine for which Omar Blanco was arrested, and

prior to the commencenent of the evidentiary hearing, the
State Attorney's investigator took M. Congora away from outside
the courtroom "to talk to her" (R 507).

6




testified that on that night, she remenbered the arrival at hone

of her husband with two other nen:

Q. Did you or did you not see your
husband come hone that night?

A. Yes.

Q. And who was with hin®

A. Fidelito and Kiki.

Q. Wat is Kiki’g real nanme?

A. Enri que Gonzal ez.

0. Wiat did Kiki do when he cane hone?

A. He took a pullover off. [t was
full of blood and he threw it in the qarbage.

(R. 525-526) (enphasis added). Later on during her testinony,

Ms. Congora reiterated:

. Now, about the shirt that you just
tal ked about, are yw confused about that?

A. No.

Q. Do you renenber for sure?

A. Yes, | renenber alnost evervthing?
Q. And are Yo gaving this qust to

help Omar Blanco?

A. No.

. Are YOU saving this to help the
prosecut or ?

A No one. |'m telling the truth.

(R. 527-528) (enphasis added).
Ms. Congora enphasized that she did not see Omar Blanco on

the night of the crime (R 529), and that she had never seen Omar

Blanco Wth blood on his shirt (R 541). However, with respect

7




to Enrique Gonzalez, there was no question in her mind that he
had taken off his blood-covered shirt (R. 529), and "[hle had it
in his hand" (R 32).> This information is new y-discovered
evi dence.

Ms. Congora's testinony also established that the
i nformation about the blood shirt is newy discovered because, in
fact, it was suppressed by the State. M. Congora testified that
she had previously told an investigator from the Broward County
State Attorney's Ofice that she saw Enrique Gonzalez come hone
that night with a blood shirt:

Q. Have you told people about the
shirt before?

A THE INTERPRETER  She did sav to a
detective.

BY M5. DOUGHERTY:

kay. You did tell a detective?

A. Yes

Q. And who is the detective vy spoke
with?

A Wal ter.

] Walter Le Graves? The man that is
seated here at the front?

A Yes

‘Ms. Congora indicated that Enrique Gonzal ez was
identifiable because he had pinples on his face, like "holes in
his face" (R. 529). At the hearing, M. Blanco introduced into
evidence a Broward County Sheriff's Ofice report which included
a statement from Thalia Vezos describing the killer as having a
"somewhat dark conplexion with large facial pores" (pefense

Exhi bit 6-B) (R. 596). Ms. Congora also acknow edged that her
husband Ray Al onso was jealous of Omar Rlanco because he believed

that M. Blanco was having an affair with her (R. 549).

8




(R. 535-36) (enphasis added). Walter Le Gaves, the "detective"
who suppressed the evidence, is the investigator for the State
Attorney's Ofice who conducted the investigation into the
hom cide for which M. Blanco was later convicted and sentenced
to death.®

M. Blanco also presented the testinony of Roberto Al onso at
the evidentiary hearing. M. Aonso is the brother of Ray
Alonso, who was married to Carmen Congora (R. 552) , M. Al onso
testified that when he was released from the immgration center
in Atlanta," he came to Hollywood to live with his brother. On
the day of the crime, M. Aonso had seen Omar Blanco early in
the morning and they went bicycle riding (R. 557-58). M. Alonso
| ast saw M. Blanco around 4:00 PM that afternoon.

M. Alonso testified that he saw his brother Ray l|ater that
night with Enrique CGonzal ez:

Q. kay. Now, going back to when you
were living wth your brother, did there ever

4Investi%ator Le Gaves is also the individual who took Ns.
Congora away from the courtroom prior to her testinony in order
"to talk to her" (r. 507).

‘During the State's cross-examnation of M. Alonso, there
was confusion about when M. A onso was released from his INS
immgration hold. The State showed M. Alonso a prior deposition
in ich he stated that he was released from "the Atlanta Prison"
on February 2, 1982, in an attenpt to show that M. Alonso could
not have been in Broward County iIn January, 1982, and was
therefore lying (r. 571). M. Alonso explained that he "made a
m st ake" (r. 571). M. Aonso's testimony that he was in Broward
County in January was corroborated by docunmentation from the
Imm gration and Naturalization Service, which indicates that M.
Alonso's inmmgration hold was lifted on January 7, 1982 (R.

2214) . The INS docunentation ws proffered to the trial court
bel ow (rR. 2214).




5]

come a time when anybody canme into the hone
and said anything about a killing?

A Yes.
Q. And who was that?

A. M brother went to pick up Enrisue,
and Fi del. And when he brousht them to our
apartment any my_brother asked him why_did
you go after the quvy with a qun.

Q. kay. Your brother, Ray, was

aski ng who?
A Enri que Gonzal ez.
Q. Does Enriuue have another nane?

A. Yes, Kiki.

(R. 556) (enphasis added). M. Alonso also recounted that
Enrique Gonzalez said "[t]hat he didn't want to go after [the
victim but the guy cane and the gun went off a lot of tines.
The gun went off and it shop a lot of times" (rR. 556).

M. A onso also corroborated Carmen Congora’s testinony
about the bloody shirt, as well as the fact that Gonzal ez [aka
Kikil and Fidel were arnmed:

Q. Ckay. Does M. Al onso renenber if
anyone had any blood on then

A. Enrigue had a bunch of blood on the
|eft side of his shirt. That's why he took
his clothes off any my brother took it and

but in a garbage - one of those green
containers where v put trash.

Q. Okay. A dunpster.

A. Yeah. The one that the trucks pick
up, like this.

Q. kay. Did anyone have weapons that
evening?
10




A. Yes. A pistol and a .38 revolver.
PY Q. Wio had the gqunsg?
. The pistol? Enrique had it. And
Fidel had the revolver.
(R 556-57) (enphasis added).®
¢ M. Blanco also introduced newly discovered evidence of
innocence in the form of docunentary evidence. M. Blanco
provided the court with the statement of his nother, Zenaida
® Blanco.” In the statenent, Ms. Blanco, who resides in Los
Arabos, Cuba, related that she had nmet a worman named Mamita.
Manmita informed Ms. Blanco that when she had gone to visit her
L son Julio in prison, she net Enrique Gonzal ez, who told her that
he did the murder for which Omar Blanco was in prison (R. 596).
M. Blanco also introduced exhibits E and F, two letters
* sent from Cuba which corroborate Zenaida Blanco's statenent
regarding Enrique GConzalez' jnvolvement in the nurder and further
establish Omar Blanco's innocence. The first letter, postnarked
® from Los Arabos, Cuba, was witten by Maria del Carnen Querra,
who is Mamta. The letter provides:
M. Hlliard Moldof:
® Many greetings and | hope that you are well,
thanks to Cod.
‘Roberto Alonso further corroborated Carnen Congora's
® testinmony that Enrique CGonzales had dark and greasy skin, and
and e ‘squeese them you have 11 ke 1itciE ) BSfed % iie 4! kg0 S
88) .
® : 'Mrs. Blanco's statenent was introduced as Defense Exhibit
11
®

- |



| am Manita, the fried of Zanaida, the nother
of Omar Bl anco.

My name is Maria del Carnen Querra. M
address is Calle Ricardo Trajillo # 16,

Ar abos.

Los

Today | am doing this letter to you because
Zenaida asked me to tell you what Enrique
Gonzal ez and | talked about, in the prison.

| spoke with Enrique several tines. When |
visited nmy nephew in the G goida prison he
was together with Enrique and that is how I
met him W spoke and | told himthat | was
married to a man from Los Arabos, he told ne
that he knows aman from the town of Arabos,
that they lived together in Florida, the
United States, and that he was naned Omar

Bl anco, and then | said to Enrique that Omar
is the son of nmy friend, then he told ne that
Orar was a prisoner carrying out a sentence
for the crine that he conmtted, that Omar is
innocent, that the crime he hinself had
conmi tted. | becane interested and we
continued talking about how the crine
happened and Enrique told me that he did the
crine, that he had killed a man in his house.
He told ne that he did not want to kill him
but the man surprised himin the house and
wanted to take away the gun and during this
struggle he shot him 7 tines. He told ne
that he went to rob with sone others, and I
told Zenaida all of this, and Zenaida asked
ne to tell you that she and her husband
Horacio wanted to talk with Enrique and when
| went for the visit |I told himand he told
me  no. | asked him please that the parents
of Omar wanted to talk about their son and he
told ne no. | asked him for his address and
he also would not give it to ne and, |ike
Zenai da asked me to ask him his second nane,

| asked him and he also refused to give it to
ne. It appears to me that he got afraid and
for this reason he refused because he is
afraid that they could take him to the United
St ates.

Vell, Zenaida told nme that she could not give
you ny name and address, but it is that those
from over there where Zenaida |ives know ne
as Mamta and Zenaida asked nme to wite to

12




you and tell you what Enrique told ne, and so
| am doing it. | am here at your disposal.

Sincerely,
s/ Maria del Carmen (Mamita)
(Exhibit E)
The second letter introduced into evidence, also postmarked
from Los Arabos, Cuba, was witten by Julio Guerra and provides:
M. Hilliard Moldof:

Geetings and | hope that you are well,
t hanks to Cod.

| am Julio Guerra, the nephew of Mamta who
was inmprisoned. M nanme is Julio Querra, ny
address Calle Ricardo Trajillo 48, Los
Arabos. Wth much emotion | do this letter
in order to let you know that last July I
left prison, wupon leaving | recounted to the
parents of Omar that | had net M. Enrique
Gonzal ez and what he had told me about Omar,
and for this reason I am witing to you since

Omar's parents asked that | wite you and
explain what | learned, and with much |ove |
do this.

| was together with Enrique Gonzalez, he is
still there but he has years to go. He is
like a crazy man for he thinks that they are
going to take himto the United States for
the crime that he conmtted there. W tal ked
a lot about Omar, for | ama friend of Omar's
famly and of Omar. He hinmself says that he
did the nmurder, that he denies it but he is
sick from the nerves, he lives afraid. That
he is affected with a lot of fear can be

seen. | asked himto talk to Omar's parents
that he wite to them and tell them what he
had told ne and he refused because he is
afraid that they will take him to the United
St at es.

He told me that he did the murder for which
Omar is inprisoned. | told him |l don't know
because they could have been m staken and
that he was a scum for not communicating wth
Omar's parents that when | got out, | would

13




tell Omar's parents that you are the nurderer
and that that when | got out | did it but

® Omar's parents already knew it and well
Horacio, Omar's father, | learned that you
were here with other |awers and that you
were not able to see Enrique. | think and |
told Omar's parents that the United States
governnent would reclaim him and send him

® t here. He has told nmany people that he
killed a man, that he did not want to kill
him but when the man saw himin his house,
they fought over the weapon that Enrique had
and for this reason he killed him because the
weapon had fired 7 tines. He told ne

® everything that he had gone to rob. To the
extent that | can help you, | am at your
di sposal and you can count on ne. Omar does
not deserve to pay for sonething that Enrique
did and his parents are suffering a lot and
their son and relatives and everyone around

° here. H's parents are trying to talk to
Enrique but Enrique does not want to. This
is what | am able to say and | do it wth
much sincerity, wth best wi shes and ny

regards.
G s/Julio Querra.
(Exhibit F) .
The testinony and evidence presented by M. Blanco clearly
Py establishes that it was Enrique Gonzalez who conmmitted the
mur der . None of the evidence adduced by the State contradicted
t he unequivocal testinony of Carnen Congora and Roberto Alonso to
o the effect that it was Enrique Gonzalez who came home on the
night of the murder with a bloody shirt which was subsequently
thromn in a dunpster, that he fit the description of the killer,
° and that he has subsequently confessed to the nurder on several
different occasions.
At the evidentiary hearing, the State presented only the
o testinony of three jail snitches -- Eduardo Chong, Carlos Ruiz,
14
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and Jorge CGonzalez. None of the testimony elicited from these
snitches bore any indicia of credibility nor did it conport wth
the evidence produced at M. Blanco's trial. Chong testified
that, although his relationship with Omar Blanco had been rthe
best" (R 606), his opinion about M. BRlanco changed when he
began saying that Chong was a snitch (r. 615) .® Chong testified
that before this betrayal occurred, Owar Blanco "told ne he was
I nnocent that he had never commtted that crine that he was
accused of" (R. 606). Chong revealed that he was now testifying
against M. BRBlanco because he was "huyrt by what he did" (R 615)
and "to show him that he lost a friend and a famly" (R. 641).
Chong also explained that he wote a letter to the State
Attorney's Office was mnot only because [Omar Blanco] hurt nme, he
also hurt ny wife" (R 618). Chong's testinony in no way
contradicted the evidence presented by M. Blanco, nor did the
evidence provided by snitch Carlos Ruiz. In fact, Ruiz
acknow edged that Omar Blanco never said he was there or that he
had committed the nurder (R. 645 649). Sinmilarly, snitch Jorge
Rodriguez testified on behalf of the State that M. BRlanco never
told him anything about his case and never indicated that he had
commtted the nurder (rR. 652).

The lower court found that the testinmony of Congoro and

Alonso was not believable because it was "totally inconsistent”

!Chong |ater acknow edged that he was in fact a snitch (R.
621). Chong also stated that he spoke with State Attorney's
Ofice Investigator Le Gaves "more than one tine" about this
case (R. 633).
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wth the testinony adduced at trial (R. 3406). Evi dence of M.

Bl anco’'s innocence is naturally "inconsistent” with the State's
case for guilt which was presented at the original trial.

However, the testinmony of Congora and Al onso is not

"inconsistent”™ wth significant pieces of evidence both presented
at trial as well as proffered during the evidentiary hearing,

evi dence which was overlooked and/or ignored by the |ower court.

For exanple, at trial and also at the resentencing, the
State presented the results of a gunpowder residue test which
reveal ed the presence of gunpowder residue on M. Blanco' s hands.
However, Thalia Vezos testified at trial and at the resentencing
that the shooter (who she later identified as being M. Blanco)
was wearing socks on his hands. If M. Blanco was the shooter
and wearing socks on his hands, he could not have gunpowder
residue on his hands.® No gunshot residue test was conducted on
Enri que Gonzal ez.

In connection with the evidence presented at the evidentiary
hearing, M. Blanco proffered a nunber of materials which
corroborated M. Blanco's claim (R. 2213 et. seq.). First, M.
Blanco proffered a docunment from the Inmmgration and
Natural i zation Service which showed that Roberto Al onso's
inmmgration hold was released on January 7, 1982 (R 2214); this

is significant because there was sonme confusion during his

At the resentencing proceeding, lab technician John
Mat heson testified that when he conducted the residue test on M.
Bl anco, he was not wearing gloves or any other protection on his
hands, in violation of the protocol for the proper admnistration
of the antimony test (R. 1351; 1353).
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testinony about whether he was in Broward County as of January,
1982, when the crine occurred. M. Blanco further proffered
handwitten notes from the Florida Departnment of Law Enforcenent
which revealed that "much dirt, sand, and vegetable matter" were
di scovered in M. Blanco's shoes, a fact which supported his
testinony that he was running on the beach at the tine the crinme
occurred (R 2214; 2224-25) , To corroborate this point, M.
Blanco introduced a statement from witness Gernman Berrios
(Exhibit A). M. Berrios' statement included the fact that M.
Blanco often "rode abicycle in the area where he was arrested,
that he ran ten, twelve nmiles a day, that he was in very good
shape" (R 592) and had previously seen M. Blanco running on the
beach late at night. This statenment, along with the FDLE notes,
corroborate M. Blanco's innocence and the testinony adduced at
the evidentiary hearing. None of this evidence was known by M.
Bl anco's jury.

M. Blanco also proffered for the trial court's
consideration the BOLO prepared by the Ft. Lauderdale Police
Departnment from January, 1982, which shows the assailant's
description to be approximately 5710", black curly hair, wearing
agray or light green jogging suit, dark conplexion, with a
mustache (R 2214); M. Blanco also proffered the booking report
from January 1982, showing that the Sheriff's Ofice listed M.
Blanco as being 5’8" tall and weighing 140 pounds (R 2215). To
corroborate the accuracy of the latter report, M. Blanco

proffered as a booking report prepared by the Broward County
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Sheriff's Ofice dated July 20, 1981, in which the Sheriff's
Office again lists M. Blanco as being 5’8" and wei ghing 140
pounds (R. 2215).

Finally, M. Blanco proffered a Ft. Lauderdale Police
Department report prepared by an Oficer Gardner which shows that
a latent print was discovered on the hall side of the bedroom
door, where the incident occurred, and that the latent print did
not match Omar Blanco, Thalia Vezos, John Ryan, or any of the
officers on the scene (R 2215). The latent print discovered at
the murder scene was never conpared to the fingerprints of

Enri que Gonzal ez.

In addition to finding the testimny of Carmen Congora and
Roberto Alonso incredible because their testinmony was "totally
incongistent" with the fact that M. Blanco was found guilty at
trial, the lower court determined that Enrique Conzalez's

confessions would not be admssible at a retrial of M. Blanco

(R. 3406). The lower court order failed to explain the [egal
basis for such a ruling. The court's conclusion, however, is
erroneous. M. Blanco has a constitutional right to present a
def ense. Failure to admt and consider CGonzalez's confessions

at M. Blanco’s trial would deny M. Blanco his right to fairly
present a conplete defense, in violation of the Sixth, Eighth,

and Fourteenth Anendnents. See Washinston v. Texas, 338 U S 14

(1967) ; Crane v. Kentucky, 476 U.S. 683, 690 (1986); Pointer v.

Texas. 380 U S. 400 (1965).
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Chanbers v. Mssissippi, 410 U S. 284 (1973), nmade d ear

that due process requirements supersede the application of state

hearsay rul es:

[Tlhe testinmony was . . . critical to Chanbers'
def ense. In these circunstances, where
constitutional rights directly affecting the
ascertainment of guilt are inplicated, the
hearsay rule may not be applied

mechani stically to defeat the ends of
justice.

Chambers, 410 U.S. 294, 302 (enphasis added). See also Rock v.

Arkansas, 107 g, Ct. 2704 (1987); Taylor v. lllinois, 108 S. C.

646 (1988). \Were as here the testinony contains sufficient
indicia of reliability, and directly affects the ascertainment of
guilt or innocence, the strict application of an evidentiary rule
cannot be enployed to reject the evidence. Chambers.

In Chanbers, the Suprene Court determ ned that due process

overcane M ssissippi's hearsay rule because the hearsay

statenents at issue there bore indicia of reliability. The
statenents in Chanbers were nmade spontaneously, were corroborated
by other evidence, and were "self-incrimnatory and

unquestionably against interest." Chambers, 410 U S. at 300-01.

All of these indicia of reliability are present in M. Blanco'’s
case.

I n Chanbers, the Suprene Court stated, "The hearsay

statenents involved in this case were originally nade and
subsequently offered at trial wunder circunstances that provided
consi derabl e assurance of their reliability.” Id. at 300. The

first of these circunstances was that each statenent was "made
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spontaneously to a close acquaintance." Id. Here, GConzalez's
confessions were nmade to his cellmate in a Cuban prison, as well
as to individuals whom Gonzal ez knew to be friendly with M.

Blanco's famly. As in Chanbers, Gonzalez spontaneously

confessed to committing the nurder and nade these confessions to
"cl ose acqguaintances."
The second circunmstance indicating the reliability of the

statenents in Chanbers was that each statenment "wag corroborated

by some other evidence in the casge." Id. at 300. I n Chanbers
that evidence included that the declarant "wag seen with a gun
i mediately after the shooting" and that the declarant was known
to owmn a gun simlar to the nurder weapon. Simlar evidence
exists in M. Blanco's case, as explained above. Thalia Vezos
testified that Gonzalez's photograph was "simlar" to the
shooter. Gt her evidence, described nmore fully above,
corroborated GConzalez's confessions, such as the fact that
Gonzal ez was seen by two individuals on the night of the nurder
with bloody clothing which he threw into the garbage. No one saw
bl ood on QOmar Bl anco's cl ot hing.

Anot her factor considered in Chambers as indicative of the
reliability of the statenents was " [t]lhe sheer nunber of
i ndependent confessions.” Id. at 300. Here, Gonzal ez has
confessed numerous separate times to separate individuals over a
period of vyears.

M. Blanco's case is strikingly simlar to Chanbers. Al of

the circunstances indicating the reliability of the statements in
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Chanbers are present in M. Blanco's case regarding Conzalez's
conf essi ons. The lower court erred in refusing to consider
Gonzal ez's confessions. A jury should be made aware of
CGonzal ez' s confessi ons.

Gonzal ez's confessions are significant evidence in M.
Bl anco's defense. Those confessions are probative regarding M.
Bl anco's guilt or innocence. Those confessions were made to
nunmerous separate people at numerous separate times.  Those
confessions are corroborated by substantial evidence. Those
confessions raise a reasonable doubt as to M. Blanco's quilt.
Yet, no jury has been allowed to hear this evidence and return a
verdict as to whether a reasonable doubt exists. Under Chanbers,
the confessions are adm ssible. M. Blanco nust be given his
right to have a jury decide whether a reasonable doubt is

present. Sullivan v. louisiana, 113 S. C. 2078 (1993).

Moreover, M. BRlanco should be accorded the same right to
present evidence against Enrique CGonzalez as the State would
enjoy if CGonzalez were on trial. This Court has ruled that where
a defendant seeks to present evidence which inculpates a third
party and excul pates the defendant, such evidence should be
admtted asif the third person were on trial. In a case
involving Wlliams rule evidence, the Court held that if "a
defendant's purpose is to shift suspicion from hinself to another
person, evidence . . . should be of such nature that it would be
adm ssible if that person were on trial for the present offense.”

State v. Savino, 567 So. 2d 892, 894 (Fla. 1990).  |n Crump v.
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State, 622 So. 2d 963 (Fla. 1993), this Court further ruled that
the test for admssibility of evidence regarding other suspects
to a crime, when offered by the defendant wongfully charged wth
the crinme, is whether such evidence would be adm ssible against
the other suspect were he on trial. Fairness requires this Court
to enploy a simlar analysis regarding the conpelling evidence of
M. Blanco's innocence refused by the lower court in this case.
The evidence of Gonzalez's confessions is critically

relevant to the issue of M. Blanco's gquilt or innocence. In

Rivera v. State, 561 So. 2d 536 (Fla. 1990), this Court ruled

that a defendant may seek to exculpate hinmself by introducing
simlar fact evidence about another suspect if that evidence is
rel evant under the sane standards of relevancy used to determne
adm ssibility of "any other evidence offered by the defendant."
Rivera, 561 So. 2d at 539. Further, this Court cautioned that
where such evidence tended in any way to establish a reasonable
doubt of a defendant's guilt, it would be error to deny its

adm ssi on. Id. at 539; Estrano v. State, 595 So. 2d 973 (Fla.

1st DCA 1992); In Interest of K C, 582 So. 2d 741 (Fla. 4th DCA

1991). It was error for the lower court to refuse to consider
Gonzal ez' s confessions.

Gonzal ez's confessions are precisely the kind of evidence a
jury would want to hear in order to determine M. Blanco's guilt
or innocence. A jury is certainly capable of assessing evidence
such as Conzalez's confessions and would want to have the

opportunity to do so:
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More is involved here doctrinal
i ncongruities. Law courts depend for such
effectiveness as they have on the cooperation
of the wider comunity, and trials must be

conducted in a way that will earn the
cooperation and support of people of good
will in every walk of life. Excluding from

one man's trial another man's confession to
the offense charged is no neans to that end.
Dissenting in Donnelly v. United States, 228
U S 243, 33 8.Ct. 449, 57 L.Ed. 820 (1913),
M. Justice Holnes wote:

The confession of [another] .
that he commtted the nurder for
which [Donnelly] was tried [and
convicted] coupled wth
circunstances pointing to its
truth, would have a very strong
tendency to nmke anyone outside of
a court of justice believe that
Donnelly did not commit the crine.

228. U. S at 277, 33 S8.Ct. at 461.
Baker v. State, 336 So. 2d 364, 369 (Fla. 1976).

Under the Jones standard, M. Blanco is entitled to a new
trial. Evi dence corroborated by two witnesses that Enrique
Gonzal ez came honme on the night of the nurder in question covered
in blood and renmoved his bloody shirt and threw it in a dunpster,
and that Gonzalez has confessed to the nurder nunmerous tines
would clearly create a reasonable doubt regarding M. Blanco's
guilt. If there is a reasonable doubt as to guilt, a defendant
is entitled to an acquittal. The evidence presented bel ow woul d
probably result in M. Blanco's acquittal, and he is therefore

entitled to a new trial.
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ARGUVENT 11

THE TRIAL COURT ERRED |IN DENYING MR BLANCO S
MOTI ON TO DI SQUALI FY, AND THE FOURTH DI STRICT
COURT OF APPEALS ERRED IN DENYING A WRIT oF
PROH BI TI ON.
Subsequent to the denial of M. Blanco's notion for
postconviction relief, but while M. Blanco's case was still
pendi ng before Judge Coldstein, M. Blanco filed a motion to

di squalify Judge Goldstein (R. 3474 et. seqg.) . Judge

Gol dstein denied M. Blanco's notion as legally insufficient in
witten order dated October 28, 1994 (R. 3505) . Thereafter,
because Judge Coldstein still had jurisdiction over M. Blanco's
case and had not yet sentenced M. Blanco to death, M. Blanco
sought a wit of prohibition to the Fourth District Court of
Appeal s (Attachnent 1), and filed an acconpanying appendi x
(Attachment 2). M. Blanco also sought astay of proceedings
from the Fourth District Court of Appeals (Attachnent 3). In an

unpubl i shed order dated January 5, 1995, the Fourth District
Court of Appeals denied the wit (R 3507).

M. Blanco's notion alleged facts which provide nore than a
reasonable fear that he wll not receive afair proceeding before
Judge Coldstein, and which therefore were legally sufficient to
require his disqualification. On Septenber 26, 1994, M.

Bl anco's resentencing counsel, Hilliard Mocldof, was present in

Judge Coldstein's courtroom during a proceeding before Judge

“The notion was signed by both resentencing counsel and CCR
counsel, who was representing M. Blanco in the postconviction
proceedi ngs.
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Gol dstein in another capital case which had been renmanded for a
resentencing and assigned to Judge CGoldstein's divigion.** Wen
the defendant in that case appeared in front of Judge Coldstein,
the defendant recognized Judge Goldstein has an Assistant State
Attorney who had assisted at his trial in 1983. Up to this
point, M. Blanco's counsel was unaware that Judge Coldstein had
worked on murder cases with his former boss, State Attorney Satz.
When counsel was alerted to the fact that Judge Coldstein
had been an Assistant State Attorney in 1983 and had worked on
nurder cases with State Attorney Satz,' he realized that Judge
Gol dstein was a prosecutor in the Broward County State Attorney's
Office, working for and under the supervision of Mchael Satz,
not only at the time of M. Blanco's trial and original
sentencing proceedings, but also during M. Blanco's clenmency and
post-conviction proceedi ngs, proceedings which eventually

resulted in M. Blanco's case being remanded for a new jury

"That case involved Lloyd Duest, whose death sentence was,
like M. Blanco's, vacated by the Eleventh Circuit Court of
Appeal s. Based on the sane facts, M. Duest filed a notion to
disqualify Judge GColdstein. After Judge Goldstein denied the
motion, M. Duest sought a wit of prohibition to the District
Court of Appeal for the Fourth District. That Court granted the
wit because not only did Judge Coldstein participate 1n the
proceedi ngs against M. Duest, "he was a supervisor at the tine
the state sought the death penalty in this case, and as
supervisor one can infer that he approved or at |east concurred
in that decision.” Duest v. Coldstein, 654 So. 2d 1004 (Fla. 4th
DCA 1995). The Court noted that "[i]ln a death penalty case, the
question of judicial bias is of particular inportance, since the
judge will be called upon to make what is literally a life-or-
death decision."™ Id.

In fact, Judge Goldstein had been enployed by the Broward
County State Attorney's Ofice from August 1, 1976, through My

6, 1988 .
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sentencing proceeding by the Eleventh Circuit Court of
Appeals.®®  The fact that Judge Goldstein was an Assistant

State Attorney under Mchael Satz during the entirety of M.
Blanco's original trial, sentencing, and postconviction

proceedi ngs was never disclosed to M. Blanco by Judge Coldstein
at any time following his assignment to this case. Judge

Col dstein certainly had an obligation to disclose these facts to
M. Blanco, particularly given the severity of the penalty at
issue in these proceedings. See Fla. R Jud. Admn. 2.160 (i);

Pistorino v. Ferquson, 386 So. 2d 65 (Fla. 3d DCA 1980) .

The reasonable fear that M. Blanco has regarding Judge
Gol dstein"s bias is heightened by the fact that the prosecutor
prosecuting M. Blanco, Mchael Satz, was Judge Coldstein's
enpl oyer and the person to whom he was directly responsible as an
Assistant State Attorney,™ not to mention a close personal
friend to whom he was greatly indebted. This is not a case where
Judge Coldstein worked together with a prosecutor appearing
before him Judge Goldstein worked for the elected State Attorney

appearing before himin a capital case. M. Blanco had a

BCarolyn McCann, an Assistant State Attorney who assisted
State Attorney Satz in seeking another death sentence against M.
Blanco, represented the State of Florida as well as Harry
Singletary, Secretary of the Florida Department of Corrections,
in the state postconviction and federal habeas corpus proceedings
in M. Blanco's case. See Blanco V. Singletary, 943 F. 2d 1477
(11th Cir. 1991).

MLike Assistant State Attorney MCann, M. Satz was
involved in M. Blanco's case prior to the remand from the
El eventh Circuit Court of Appeals. In fact, M. Satz, as the
State Attorney, served as the trial prosecutor in this case.
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reasonabl e fear that Judge Goldstein could not be fair and
inmpartial in deciding the issues in his case, including the
ultinmate decision of whether he will live or die, because of this
relationship with State Attorney Satz, the elected prosecuting
official of Broward County, Judge Goldstein commented on his
personal feelings toward M. Satz, his former boss and the
prosecutor seeking M. Blanco’s death in the electric chair, in

his letter of resignation from the State Attorney's Ofice in

1988:

As you are aware, | have worked for you since
you were elected State Attorney in 1976.
Since then, | have worked in a variety of
positions in the office and | am verv nuch
Indebted to you for an enioyable 12 vears of
experience _and learning. I have appreciated
the trust that you have shown in ny abilities
by giving me the authority to sign
informations, by appointing ne to fulfill
executive assignments and by selecting me to
be a supervisor in the felony trial division.
Mre than anvthing else, thoush, | have
awweciated and admired vour intesritv as a
person and as a public servant. | have been
proud to tell my friends, neishbors, and
acquai ntances that | work for vou as an
Assistant State Attornev. | would not want
to leave this office for any other enploynent
other than that which would also serve the
people of the State of Florida.

(R. 3483).

The true facts regarding the nature and extent of the
personal relationship between Judge Coldstein and State Attorney
Satz, when considered together with their prior twelve-year
association and the fact that State Attorney Satz was not nerely
a co-worker to Judge Coldstein but rather a close personal friend

to whom he was indebted, instill a reasonable fear in M. Blanco
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and therefore require Judge Goldstein's disqualification. Duest

v. CGoldstein, 654 So. 24 1004 (Fla. 4th DCA 1995); Chastine v.

Broonme, 629 So. 2d 293, 295 (Fla. 4th DCA 1993) (while the fact
that trial judge and prosecutor worked together in the Ofice of
the State Attorney alone may not warrant disqualification, other
relevant facts concerning relationship "may be viewed in
conjunction with the prior association in analyzing whether, from
the defendant's viewpoint, he had a reasonable fear of not
receiving afair and inpartial trial and sentencing decision in
his death penalty case").

M. Blanco also sought Judge Goldstein's disqualification

based on the opinions in Mtchell v, State, 642 So. 2d 1109 (Fla.

4th DCA 1994), and Gonzalez v, Goldstein, 633 So. 2d 1183 (Fla.

4th DCA 1994). Specifically in Mtchell, the Court noted that

Judge Coldstein "does not shrink from announcing fixed ideas on
what he wll do in a given case before he hears the evidence and

arguments of the parties in open court." Mtchell, 642 So. 2d at

1112.** The Court noted in the Gonzalez case that Judge
Coldstein's ex parte discussion wth defense counsel wherein he
indicated that he would not listen to any mtigation evidence
presented but would instead sentence the defendant to the maximm

sentence "ig the paradigm of judicial bias and prejudice."

*The Court made further note of Judge Goldstein's practice
of deliberately arranging his docket so that crimnal defendants
woul d have to sit in jail for several weeks before a court
appearance was scheduled, as well as his conducting ex parte
contact with probation or community control officers to discuss
pendi ng cases. Mtchell, 642 So. 2d at 1113.
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Gonzal ez, 633 So. 2d at 1184. In fact, the Court specifically

acknow edged that it vcould not inagine a nore telling basis for
a party to fear that he will not receive a fair hearing." Id.
The Mtchell Court correctly noted that "[tlhe role of a
sentencing judge is to inpose the sentence," Mtchell, 642 So. 2d
at 1113, and nowhere are the concepts of fairness and
impartiality more inmportant and inviolate as in a capital case.
Further, nowhere should the reasonableness of a defendant's fear
that the judge will not be fair and inpartial be considered wth
the greatest degree of sensitivity as in a capital case.

Chastine v. Broone, 629 So. 2d at 294. In M. Blanco's case,

Judge Coldstein had the duty and responsibility to independently
consider and weigh the aggravating circunstances presented by
State Attorney Satz against the mtigating circunstances
presented by M. Blanco in order to determine whether the death
penalty should be inposed in this case, as well as the evidence
presented as to M. Blanco's innocence, evidence which was hotly
challenged by State Attorney Satz. Based on the fact that Judge
Gol dstein has an announced predilection in favor of inposing the
maxi num sentence in cases and of ignoring evidence presented in
mtigation, M. Blanco had a reasonable fear that he will not

receive a fair hearing before this Judge. Relief is proper.

29




CONCLUSI ON

On the basis of the argument presented herein, and on the
basis of what was submitted to the Rule 3.850 trial court, Onmar
Blanco respectfully submits that he is entitled to relief from
his unconstitutional conviction for nurder, and to all other
relief which the Court deens just and proper.

| HEREBY CERTIFY that a true copy of the foregoing IN TIAL
BRI EF has been furnished by United States Miil, first class

postage prepaid, to all counsel of record on August 6, 1996.

TODD G SCHER

Florida Bar No. 0899641

Assi stant CCR

Post O fice Drawer 5498

Tal | ahassee, Florida 32314-5498
(904) 487-4376

Attorney for Appellant

Copi es furnished to:
Departnment of Legal Affairs
1655 Pal m Beach Lakes Boul evard

Suite 300
West Pal m Beach, FL 33401-2299

30




IN THE DI STRICT COURT OF APPEALS
IN AND FOR THE FOURTH DI STRICT OF FLORI DA

NO.
,;-_ff\“ﬂi*@ ﬁ‘
‘e X OMAR BLANCO
- '\C;GA:' P
ﬁiﬁ - Petitioner,
V.
et THE HONORABLE BARRY E. GOLDSTEIN

Grcuit Judge, 8eventeenth Judicial Crcuit,
In and For Broward County, Florida,

Respondent .

PETI TION FOR EXTRAORDI NARY RELI EF
AND FOR A WRIT OF PRCH BI TI ON

H LLI ARD MOLDOF, ESQ

1311 Sout heast 2nd Avenue

Ft. Lauderdale, Florida 33316
(305) 462-1005"

Florida Bar No. 215678

JUDITH J. DOUGHERTY

Assi stant CCR

O fice of the Capital Collateral
Representative

1533 South Monroe Street

Tal | ahassee, Florida 32301

(904) 487-4376

Florida Bar No. 0187786

COUNSEL FOR PETI TI ONER




Petitioner, OMAR BLANCO by and through undersigned counsel,
petitions this Court for a wit of prohibition prohibiting the
Honorable Barry E. Coldstein, Judge of the Circuit Court of the
Seventeenth Judicial Grcuit, in and for Broward County, Florida,
from hearing any further proceedings in the nmatter of State of

Florida v. Omr Blanco, Case No. 82-453CF10A, and for an order

requiring Judge Goldstein's immediate disqualification. M.
Blanco submits this petition, premsed on Rule 2.160 of the
Florida Rules of Judicial Admnistration, in order to protect his
rights granted by the Due Process and Equal Protection Causes of
the Fourteenth and Ei ghth Amendnents to the United States
Constitution and the corresponding provisions of the Florida
Constitution. As grounds for this relief, M. Blanco alleges:

. JURI SDI CTI ON

This is an original action under Rule 9.030(b)(3) of the
Florida Rules of Appellate Procedure.
I, STATUS OF PETITI ONER

Petitioner QOmar Blanco's case is currently pending before
Respondent in the Grcuit Court of the Seventeenth Judicial
Circuit,, in and for Broward County, Florida. M. Blanco was
convicted of first-degree nurder and related offenses in Broward
County Circuit Court in 1983. The Florida Supreme Court affirmed
the convictions and sentence of death on direct appeal. Blanco
v. State, 452 So. 2d 520 (Fla. 1984), cert. denied, 469 U S 1181

(1985). M. Blanco then filed a motion for postconviction relief

pursuant to Fla. R Crim P. 3.850, which, along with a petition




for state habeas corpus relief, was denied by the Florida Suprene

Court. Blanco V. Wainwiaht, 507 So. 2d 1377 (Fla. 1987).

Subsequently, M. Blanco filed a petition for a wit of habeas

corpus in Federal District Court. The District Court denied
relief on clains relating to M. Blanco's conviction, but granted

the wit with respect to sentencing issues. Blanco V. Duagger,

691 F. Supp. 308 (S.D. Fla. 1988). The Eleventh Circuit Court of
Appeal s affirmed the ruling of the district court, and renanded
the case for a jury resentencing. Blanco v. Singletary, 943 F.
2d 1477 (11th cir. 1991).

M. Blanco's case was sent back to Broward County Grcuit
Court, and Judge Barry Coldstein was assigned to hear the case.
These resentencing proceedings 'are currently pending. On
Septenber 29, 1994, a tinely Mtion to Disqualify Judge and
Supporting Points of Authority was filed. The State filed a
response on Cctober 20, 1994. (On Cctober 28, 1994, Judge
Goldstein held a hearing on the notion, after which he ore tenus
denied the notion as legally insufficient. A witten order to
that effect was subsequently entered. Havi ng established a basis
for disqualification in his notion, M. Blanco now seeks this
opportunity to petition this Court for a wit of prohibition to
prohi bit Judge Coldstein from proceeding on this case.

[T, REASONS FOR GRANTING THE WRIT

M. Blanco IS entitled to the constitutional guarantees of
Due Process, Equal Protection, as well as full and fair

sentencing proceedings, including the fair determnation of the




issues by a fair and inpartial judge. Suarez v. Dugger, 527 So.
2d 191, 192 (Fla. 1988). The facts which serve as the basis for
this Wit are certainly nore than "sufficient to warrant fear on
[M. Blanco's]) part that he would not receive a fair hearing by
the assigned judge." Suarez, 527 So. 2d at 192.

Initially, M. Blanco would note that this Court has
recognized that it is appropriate to analyze this case with a
hi gher degree of sensitivity to the fear instilled in M. Blanco
due to Judge Coldstein's inability to be inpartial and provide a
fair proceeding because this is a capital case. Chastine v.

Broone, 629 So. 2d 293 (Fla. 4th DCA 1993) (the court "should be

especially sensitive to the basis for the fear, as the
defendant's life is literally at stake, and the judge's
sentencing decision is in fact a life or death nmatter").

In denying M. Blanco's notion, Judge Coldstein ignored this
Court's adnmonition.

M. Blanco's notion alleged facts which provide nore than a
reasonable fear that he will not receive a fair proceeding before
Judge Goldstein, and which therefore were legally sufficient to
require-his disqualification. On Septenber 26, 1994, M.
Blanco's resentencing counsel, Hlliard Moldof, was present in
Judge Goldstein's courtroom during a proceeding before Judge
Gol dstein in another capital case which had beenrenanded for a
resentencing and assigned to Judge Goldstein's division. \en

the defendant in that case appeared in front of Judge Goldstein,

the defendant recognized Judge Coldstein as an Assistant State




Attorney who had assisted at his trial in 1983. A though defense
counsel was aware Judge Goldstein has been an Assistant State
Attorney, up to this point, M. Blanco's counsel was unaware that
Judge Coldstein had worked on nurder cases with his forner boss,
State Attorney Satz.

Wen counsel was alerted to the fact that Judge Goldstein
had been an Assistant State Attorney in 1983 and had worked on
nurder cases with State Attorney satz,! he realized that Judge
Col dstein was a prosecutor in the Broward County State Attorney's
Ofice, working for and under the supervision of Mchael Satz,
not only at the time of M. Blanco's trial and original
sentencing proceedings, but also during M. Blanco's clenency and
post-conviction proceedings, proceedings which eventually
resulted in M. Blanco's case being remanded for a new jury
sentencing proceeding by the Eleventh Circuit Court of Appeals.?
The fact that Judge Coldstein was an Assistant State Attorney
under Mchael Satz during the entirety of M. Blanco's original
trial, sentencing, and postconviction proceedings was never
disclosed to M. Blanco by Judge CGoldstein at any time follow ng

his assignment to this case. Judge Goldstein certainly had an

tn fact, Judge Goldstein had been enployed by the Broward
CounltgyéSState Attorney's Ofice from August 1, 1976, through My
6, .

2carolyn McCann, an Assistant State Attorney presently
assisting State Attorney Satz in seeking another death sentence
agai nst M. Blanco, represented the State of Florida as well as
Harry Singletary, Secretary of the Florida Departnent of
Corrections, in the state postconviction and federal habeas
corpus proceedings. See Blanco V. Sinsletarv, 943 F. 2d 1477
(11th Gr. 1991).




obligation to disclose these facts to M. Blanco, particularly
given the severity of the penalty at issue in these proceedings.
See Fla. R Jud. Admin. 2.160 (i); Pistorino v. Ferguson, 386 So.
2d 65 (Fla. 3d DCA 1980)"'.

The reasonable fear that M. Blanco has regarding Judge
Gol dstein's bias is heightened by the fact that the prosecutor
currently seeking the death penalty against M. Blanco, M chael
Satz, was Judge Coldstein's enployer and the person to whom he
was directly responsible as an Assistant State Attorney,® not to
mention a close personal friend to whom he was greatly indebted.
This is not a case where Judge Coldstein worked together with a
prosecutor appearing before him Judge Coldstein worked for the
elected State Attorney appearing before him in a capital case.
M. Blanco has a reasonable fear that Judge Coldstein cannot be
fair and inpartial in deciding the issues in his case, including
the ultimate decision of whether he wll live or die, because of
this relationship with State Attorney Satz, the elected
prosecuting official of Broward County. Judge Goldstein
commented on his personal feelings toward M. Satz, his former
boss and M. Blanco's prosecutor who seeks M. Blanco's death in
the electric chair, in his letter of resignation from the State
Attorney's Ofice in 1988:

As you are aware, | have worked for you since
you were elected. State Attorney in 1976.

"Like Assistant State Attorney MCann, M. Satz was involved
in M. Blanco's case prior to the remand from the El eventh
Circuit Court of Appeals. In fact, M. Satz, as the State

Attorney, served as the trial prosecutor in this case.

6




Since then, I -have worked.in a variety of
positions in the office and | am verv much
Indebted to yau for an eniovable 12 vears of
experience and learning. | have appreciated
the trust that you have shown in ny abilities
by giving ne the authority to sign

i nformations, by appointingb me to fulfill
executive assignments and by selecting ne to
be a supervisor in the felony trial division.

Mre than anvthins else; though, | have
appreciated and admred your Intearitv as a
person and as a publie servant, | have been

proud to tell wmy friends, neighbors, and
acqual ntances that | work for vou as an
Assistant State Attorney. | would not want
to leave this office for any other emplovment
other than that which would also serve the
people of the State of Florida.

(Appendix __ ).
The true facts regarding the nature and extent of the

personal relationship between Judge Goldstein and State Attorney
satz, when considered together with their prior twelve-year
association and the fact that State Attorney Satz was not nmerely
a co-worker to Judge Goldstein but rather a-close personal friend
to whom he was indebted, instill a reasonable fear in M. Blanco
and therefore require Judge Goldstein's disqualification.

Chastine v. Broome, 629 So. 2d 293, 295 (Fla. 4th DCA 1993)

(while the fact that trial judge and prosecutor worked together
in the Ofice of the State Attorney alone may not warrant
disqualification, other relevant facts concerning relationship
"may be viewed in conjunction with the prior association in
anal yzing whether, from the defendant's viewpoint, he had a
reasonable fear of not receiving a fair and inpartial trial and

sentencing decision in his death penalty case").




In conjunction with the above facts, M. Blanco also seeks
Judge Coldstein's disqualification based on this Court's opinions

in Mtchell v. State, 19 Fla. L. Wekly D1872 (Fla. 4th DCA,

Sept. 9, 1994), and Conzalez v (pldstein, 633 So. 2d 1183 (Fla.
4th DCA 1994). Specifically in Mtchell, this Court noted that
Judge Gol dst ei"does not shrink from announcing fixed ideas on
what he will do in a given case before he hears the evidence and

argunents of the parties in open court.® Mtchell, 19 Fla L.

Weekl y at D1874.4 The Court has also noted in another case that
Judge Coldstein's ex parte discussion with defense counsel
wherein he indicated that he would not listen to any mtigation
evi dence presented but would instead sentence the defendant to
the nmaxi num sentence "is the paradigm of judicial bias and
prejudice." Gonzalez, 633 So. 2d at 118.4. In fact, the Court
specifically acknow edged that it "could not inmgine a nore
telling basis for a party to fear that he will not receive a fair

hearing." Id. The Mtchell Court correctly noted that "[t]he

role of a sentencing judge is to inpose the sentence," Mtchell,
19 Fla. L. Weekly at D1874, and nowhere are the concepts of

fairness and inmpartiality more inportant and inviolate as in a

capital case. Further, nowhere should the reasonableness of a

defendant's fear that the judge will not be fair and inpartial be

4The Court made further note of Judge Coldstein's practice
of deliberately arranging his docket so that crimnal defendants
woul d have to sit in jail for several weeks before a court
appearance was scheduled, as well as his conducting ex parte
contact with probation or comunity control officers to discuss
pending cases. Mtchell, 19 Fla. 'L. Weekly at D1874.
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considered with the greatest degree of sensitivity as in a

capital case, as this Court has previously noted. Chastine v.

Broome., 629 So. 2d at 294. In M. Blanco's case, Judge

CGol dstein has the duty and responsibility to independently
consider and weigh the aggravating circunstances presented by
State Attorney Satz against the mtigating circunstances
presented by M. Blanco in order to determne whether the death
penalty should be inposed in this case. Based on the fact that
Judge Goldstein has an announced predilection in favor of

I nposing the maxi mum sentence in cases and of ignoring evidence
presented in nmitigation, M. Blanco has a reasonable fear that he
will not receive a fair hearing before this Judge.

The United States supreme-Court has recognized the basic
constitutional precept of a neutral, detached judiciary:

The Due Process Clause entitles a person to
an inmpartial and disinterested tribunal in
both civil and crimnal cases. This
requirenent of neutrality in adjudicative
proceedi ngs safeguards the two central
concerns of procedural due process, the
prevention of wunjustified or mstaken
deprivations and the promotion of
participation and dialogue by affected

I ndividual s in the decision making process.
See Carev v. Piphus, 43U S 247, 259-262,
266-267, 98 sS.ct. 1042, 1043, 1050-1052,
1053, 1054, 55 L.Ed.2d 252, (1978). The
neutrality requirement helps to guarantee
that life, liberty, or property wll not be
taken on the basis of an erroneous or
distorted conception of the facts or the |aw
See Mathews v. Eldridge, 424 U S. 319, 344,
96 s.ct. 893, 907, 47 L.Ed.2d 18 (1976). At
the sane time, it preserves both the
appearance and reality of fairness,
"generating the feeling, so inportant to a
popul ar governnent, that justice has been
done," Joint Anti-Fasci st cCommitee v.

9




McGrath, 341 U S 123, 172, 71 S.C. 624,
649, 95 L.Ed. 817 (1951) (Frankfurter, J.,
concurring), by ensuring that no person wll
be deprived of his interests in the absence
of a proceeding in which he may present his
case Wth assurance that the arbiter is not
predi sposed to find against him

Marshall v. Jerrico, Inc., 446 U S. 238, 242 (1980).

Due process guarantees the right to a neutral detached
judiciary in order "to convey to the individual a feeling that

the government has dealt with him fairly, as well as to mnimze

the risk of mstaken deprivations of protected interests." Carey

v. Piphus, 425 U S 247, 262 (1978). The United States Suprene

Court has explained that in deciding whether a particular judge

cannot preside over a litigant's trial:

the inquiry must be not only whether there
was actual bias on respondent's part, but

al so whether there was "such a |ikelihood of
bias or an appearance of bias that the judge
was unable to hold the balance between
vindicating the interests of the court and
the interests of the accused." Ungar v.
Sarafite, 376 U S. 575, 588, 84 S.ct. 841,
849, 11 L.Ed.2d 921 (1964). "such a
stringent rule may sonetines bar trial by

j udges who have no actual bias and who woul d
do their very best to weigh the scales of
justice equally between contending parties,"
ut due process of law requires no less. |n
re Muirchison, 349 U S. 133, 136, 75 S.C.
623, 625, 99 L.Ed. 942 (1955).

Tavlor V. Haves, 418 U S. 488, 501 (1974). The purpose of the
disqualification rules direct that a judge nust avoid even the

appearance of impropriety:-

It is the established law of this State
that every. litigant, including the State in
crimnal cases, is entitled to nothing |ess
than the cold neutrality of an inpartial
judge. It is the duty of the court to

10




scrupul ously qguard this right of the Ilitigant
and to refrain from attenpting to exercise
jurisdiction in any manner where his
qualification to do so is seriously brought
into question. The exercise of any other
policy tends to discredit and place the _
LUdICI ary in a conpromsing attitude which is
ad for the admnistration of justice.

Crosby v. State, 97 se.2d 181 (Fla. 1957);
State ex rel. Davis vy, Parks, 141 Fla. 516,
194 so. 613 (1939); Dickenson v. Parks, 104
Fla. 577, 140 So. 459 (1932); State ex rel.
nﬁcgzécol)e v. Rowe, 100 Fla. 1382, 131 So. 3331

* % k%

The prejudice of a judge is a delicate
question for a litigant to raise but when
raised as a bar to the trial of a cause, if
predicated on grounds with a nodicum of
reason, the judge in question should be
pronpt to recuse hinself. No judge under any
circumstances is warranted in sitting in the
trial of a cause who neutrality is shadowed
or even questioned. Dickenson v. Parks, 104
Fla. 577, 140 So. 459 (1932); State ex rel.
Asui ar_v. chappell, 344 so.2d 925 (Fla. 3d
DCA 1977).

State v. Steele, 348 So. 2d 398 (Fla. 3d DCA 1977).

In the instant case, M. Blanco has a reasonable fear that
he will not receive a fair hearing before Judge Coldstein because
of the aforementioned circunmstances. The facts alleged in this
motion .are "sufficient to warrant fear on [M. Blanco's] part
that he would not receive a fair hearing by the assigned judge."

Suarez, 527 So. 2d at 192. A fair hearing before an inpartial

tribunal is a basic requirement of due process. In re Mirchison,

349 U.S. 133 (1955). ®Every litigant{}is entitled to nothing

| ess than the cold neutrality of an inpartial judge." State ex

11
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VWHEREFORE, based on the foregoing reasons, M. Blanco,

through undersigned counsel, respectfully requests that this
Court grant a Wit of Prohibition in this capital case against

Respondent Judge ol dstei n.

| HEREBY CERTIFY that a true copy of the foregoing Wit of
Prohibition has been furnished by United States Mil, first class

postage prepaid, to al1 counsel of record on November 30, 1994.

H LLI ARD E. MOLDOF, ESQU RE
Florida Bar No. 215678

1311 S. E. 2nd Avenue

Ft. Lauderdal e, FL 33316
(305) 462-1005

Attorney for Petitioner

JUDI TH DOUGHERTY

Florida Bar No. 0187786
Assistant CCR

1533 South Monroe Street
Tal  ahassee, Florida 32301
(904) 487-4376

Attorney for Petitiopner

BY: /

Counsel for Petityﬁher

-
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IN THE CIRCUIT C£,uRT OF THE SEVENTEENTH
JUDICIAL CIRCUIT, IN AND FOR BROWARD
COUNTY, FLORIDA

o IV Y L Ty /
STATE OF FLORIDA, ) caseno: b 2 THDZORM
vs. ) < gupee:  Oyeldnba)
: e R tokr “‘.'.:"" ".“” i . L . Pl ate M s -‘.‘;‘ .1‘" - ~ “ h"
,f‘ r(, ; { F .l?‘ - );- B L o (o . ‘ ,' s B }.. : 3o
. X ) 2 Ak ‘Jj\:q - - - r})‘.%-“ \ '.z !

ORDER APPOINTING SPECIAL PUBLIC DEFENDER

THIS CAUSE came on for consideration, and the Court, being fully advised in the premises, finds and adjudges
that: the above-named Defendant (hereinafter referred to as Defendant) is insolvent, unable to employ counsel, and,
therefore, indigent; that Defendant is entitled to counsel in this case; and that for good cause by reason of conflict of
interest (at trial or on appeal), breakdown of the attorney-client relationship, an appeal involving the death penalty, or

otherwise. Thereupon, it is
|

ORDERED and AbJubGeD as follows:

1. If the Public Defender or other counsel of record has previously entered an appearance or been appointed to
represent Defendant at any stage of the proceedings, he/she is hereby granted leave to withdraw, In such event, he/
she shall forthwith forward all pleadings, discovery, and other documents in his/her file to the Special Public Defender
hereinafter named, and thereupon he/she is ‘discharged of further responsibility to Defendant without ‘the Qecessity..of
filing any motion, withdrawal, or other pleading.

TR TR --e-}“:
2. _” Wardl, 17l - Esg., a member in good standing of the Florida Bar whose mailing address
and office telephone are set forth below)s hereby appointed as Special Public Defender to-represent the Defendant
in this case. Said attorney (omit one) is/is'/not a Contract Special Public Defender.

Yo

3. The type of case is as follows (one of the following categories MUST be checked by the Court, Clerk, or appointed
counsel):

Misdemeanor
Traffic ~ Misdemeanor

— Appellate. Capital Felony
—— Appellate  Non-Capital ~ Felony

_ Capital Felony Juvenile
— Life Felony — Mental Health
— Non-Capital Felony — Other

4. This approved form of Order and the approved Order of Compensation of Special Public Defender MUST be
used in each case. No fees or costs will be paid to the appointed attorney until the approved forms have been completed,
signed, and filed.

) . N
DONE AND ORDERED at FortLauderdale, Broward County, Florida, this -1/ 3 'd;y'\fbf BN Y.

19 74 ' /nunc pro tunc t_ 1719 '

iy , o ’ S g d e 2 7 )";f; CnrculrLCoumy Judge \_E‘::{.:L L / e i/ fet AL 1 ] |

CLl L E Ly T PN L (305) Y D=t

Address or P.O. Box Number 1 . City Lo Zip Telephone  No.

Original (While) — CLERK, Green —.RUBLIC DEFENDER, Canary - COURT ADMINISTRATOR,Pink = STATE ATTORNEY. Goldenrod = ATTQRNEY
P133-D




copies furnished to:

The Honorable Barry E. Coldstein
Broward County Courthouse

201 S. E. 6th Street, Room 535
Ft. Lauderdal e, FL 33301

M chael Satz

State Attorney

Ofice of the State Attorney
201 S. E. 6th Street, 6th Floor
Ft. Lauderdal e, FL 33301

Ofice of the Attorney GCeneral
1655 Pal m Beach Lakes Boul evard

Third Fl oor
West Pal m Beach, FL 33401-2299
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IN THE DI STRICT COURT OF APPEAL
IN AND FOR THE FOURTH DI STRICT OF FLORI DA

NO. 94-03421
OVARBL ANCO
Petitioner,
V.
THE HON. BARRY E.
GOLDSTEIN, ETC.
Respondent .
RECORD APPENDI X

H LLI ARD MOLDOF, ESQUI RE
1311 SE 2 Avenue

Ft. Lauderdale, FL 33316
(305) 462-1005
RECEIVED BY
DEC 2 7 1994
CAPITAL COLLATERAL
REPRESENTATIVE




| TEM 1

| TEM 2.

| NDEX TO RECORD APPENDI X

Mtion to Disqualify Judge and
Supporting Points of Authority

Order denying Mtion to Disqualify
Judge and Supporting Points of
Aut hority

EXHBIT "A"

EXHBIT wgn




°® CERTI FI CATE OF SERVICE

| HEREBY CERTIFY that a true and correct copy of the
foregoing has been furnished by US. MIL to:

o Honorable Barry E. Coldstein
The Broward County Courthouse
Room 6850
201 S.E. 6th Street
Fort Lauderdale, Florida 33301
¢ M chael Satz
State Attorney
Ofice of the State Attorney
201 S. E.  6th.street
Fort Lauderdale, Florida 33301
o - Ofice of the Attorney General
1655 Pal m Beach Lakes Boul evard
Third Fl oor

West Palm Beach, Florida 33401-2299

PY Judith Dougherty, Esq.
Assistant CCR
1533 South Monroe Street
Tal | ahassee, Florida 32301

° this 242 day Decenber, 1994,

H LLI ARD E. MOLDOF, P. A
1311 S.E. 2ND AVENUE
FORT LADUERDALE, FLORIDA 33301

‘ Lo’V

HILLIARD E. MbLDOF ESQ.






