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INTRODUCTION 

The Petitioner, JOHN D. POLSON, 

The Respondent, THE STATE OF FLORIDA 

was the Appellant below. 

was the Appellee below. I 

The parties will be referred to as they stand before this Court. 

The symbol IIR" will be used to designate the record on appeal. 

The strict issue before the Court is the constitutionality 

of Section 784.048(3), Florida Statutes as applied to the actions 

of Petitioner. This statutory provision is one aspect of the 

Section 784.048, Florida's Stalking Statute (the "Statute"), 

making stalking (as defined in the Statute) with a credible 

threat with the intent to place another in reasonable fear of 

However, death or bodily injury a third-degree felony. 

Petitioner has made a facial challenge to the entire Statute. 

The facial constitutionality of the Statute, in a whole 

variety of contexts, has now been upheld by five of the five 

District Courts of Appeal.' Two of these decisions, that of the 

The Fifth District upheld the Statute in B o u t e r s  v. State, 
634 So.2d 246 (Fla. 5th DCA 1994) review granted No. 83,558 (Fla. 
June 21, 1994): The Third District upheld it in Pallas v. State, 
636 So. 2d 1358 (Fla. 3d DCA 1994) and Folsom v. State, 638 So. 
2d 591 (Fla. 3d DCA 1994). The Fourth District did so in State 
v .  Kahles, 19 Fla. L. Weekly D1778 (Fla. 4th DCA, 1994). The 
First Dis t r i c t  did so in Varney v. State, 638 So. 2d 1063 (Fla. 

The Second District did SQ in State v. Trammel, 
19 Fla. L. Weekly D2030 (Fla, 2d DCA 1994). 
1st DCA 1994). 

-1- 



Third District in Pallas and that of the Fourth District in 

Kahles, read together, consider and dispose of every argument 

made by Petitioner here attacking the f a c i a l  constitutionality of 

the Stalking Statute. In that sense, this Answer Brief is almost 

redundant. 

STATUTE AT ISSUE 

Florida Stalking Statute, Section 784.048, Florida Statutes 

(1992) provides: 

784.048.Stalking; definitions; penalties 

(1) As used in this section: 

( a )  "Harasses" means to engage in a course 
of conduct directed at a specific person that 
causes substantial emotional distress in such 
a person and serves no legitimate purpose. 

(b) "Course of conduct" means a pattern of 
conduct composed of a series of a c t s  over a 
period of time, however short, evidencing a 
continuity of purpose. Constitutionally 
protected activity is not included within the 
meaning of "course of conduct. 'I Such 
constitutionally protected activity inc ludes  
picketing OK other organized protests. 

(c) "Credible threat" means a threat made 
with the intent to cause the person who is 
the target of the threat to reasonably fear 
f o r  his or her safety. The threat must be 
against the life of, or a threat to cause 
bodily injury to, a person. 

(2) Any person who willfully, maliciously, 
and repeatedly follows or harasses another 
person commits the offense of stalking, a 
misdemeanor of the first degree, punishable 
as provided in s .  775.082 or s .  775.083. 
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( 3 )  Any person who willfully, maliciously, 
and repeatedly follows or harasses another 
person, and makes a credible threat with the 
intent to place that person in reasonable 
fear of death or bodily injury, commits the 
offense of aggravated stalking, a felony of 
the third degree, punishable as provided in 
s .  775.082, s. 775.083, or s .  775.084. 

( 4 )  Any person who, after an injunction for 
protection against domestic violence pursuant 
to s. 741.30, or after any other 
court-imposed prohibition of conduct toward 
the subject person or that person's property, 
knowingly, willfully, maliciously, and 
repeatedly follows or harasses another person 
commits the offense of aggravated stalking, a 
felony of the third degree, punishable as 
provided in s .  775.082, s. 775.083, QT s. 
775.084. 

(5) Any law enforcement officer may arrest, 
without a warrant, any person he or she has 
probable cause to believe has violated the 
provisions of this section. 
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STATEMENT OF THE CASE AND FACTS 

The State accepts t h e  Petitioner's statement of the case and 

facts as a substantially accurate account of the proceedings 

below. 

-4 -  



POINT ON APPEAL 

WHETHER SECTION 784.048, FLA. STAT. (1992) IS 
UNCONSTITUTIONRLLY OVERBROAD AND/OR VAGUE. 

-5- 



SUMMAFtY OF THE ARGUMENT 

Section 784.048 in its entirety, Florida's Stalking Statute 

(the "Statute"), and Section 784.048(3) thereof, specifically, 

are constitutional. This statute is constitutional, and totally 

complies with the First OK Fourteenth Amendments of the United 

States Constitution. It is neither overbroad nor vague. 

The Statute proscribes stalking and harassing generally. 

Stalking and harassing are forms of conduct, regardless of 

whether the conduct may, in part, be evidenced through speech. 

As such, the proscribed conduct in the Statute is not susceptible 

to a First Amendment overbreadth challenge. Operation Rescue v. 

Women's Health Center, 626 So. 2d 664 (Fla. 1993), aff'd in part and 

reu'd in part, sub nom; Madsen v. Women's Health Ctr., 512 U.S. -, 
114 S.Ct. 2516, 129 L.Ed.2d 593 (1994); State v. Stalder, 6 3 0  So. 

2d 1072 (Fla. 1994); Wisconsin v. Mitchell, 508 U.S. -' 113 

S.Ct. 2194, 124 L.Ed.2d 436 (1993). Furthermore, the Statute, 

judged in relation to legitimate sweep, is not overbroad. Pallas 

v. State, 6 3 6  So. 2d 1358 (Fla. 3d DCA 1994). 

Furthermore the Statute is not subject to a vagueness 

challenge. No portion of the Statute is "vague" to the degree 

required to violate the First or Fourteenth Amendments. Rather, 

the statutory provisions provide explicit guidelines for 

determining which conduct is proscribed. 0 
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In all, Petitioner's arguments have all been considered and 

disposed of by t h e  decisions of t h e  Four th  District in Kahles the 

Third District in Pallas. The Stalking Statute is f ac i a l ly  

constitutional. 
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A R G m N T  

SECTION 784.048, FLA. STAT. (1992) IS NOT 
UNCONSTITUTIONALLY OVERBROAD AND/OR VAGUE. 

INTRODUCTION 

This case addresses the strict issue of whether Section 

784.048(3) of the Florida Statutes is constitutional as it 

applies to the actions of Petitioner. Petitioner has also made a 

broad facial challenge to Section 784.048, Fla. Stat. (1992) in 

its entirety. The Petitioner's challenge to the Statute is based 

on asserted overbreadth and vagueness. 

Petitioner was charged with violating Section 784.048(3) of 

the Statute, aggravated stalking by harassment (repeated threats 

to kill) with a credible threat with the intento to place the 

victim in reasonable fear of death OK bodily injury. Since there 

is no First Amendment protection for such threats in to injure, 

Petitioner's overbreadth challenge must be rejected out of hand. 

His vagueness claim can only relate to that portion of the 

Statute that affects him. Parker v. Levy, 47 U.S. 733, 757, 94 

S. Ct. 2547, 41 L.Ed.2d 439 (1974). 

Nevertheless, the State will address additional aspects of 

the Statute beyond Section 784.048(3) should this Court, in the 

interest of judicial economy, wish to review the entire Statute 

0 in One case* 
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Sections ( 2 ) ,  (3) and (4) of the Statute prohibit the same 

conduct, to wit: willfully, maliciously and repeatedly following 

or harassing another person. Section (2) is a misdemeanor of the 

first degree since that Section only prohibits the willful, 

malicious and repeated following or harassing of another. 

a 

Section ( 3 )  of the Statute elevates such conduct to the 

third degree felony of aggravated stalking when the willful, 

malicious and repeated following or harassing conduct is 

accompanied by a credible threat with the intent to place that 

person in reasonable fear of death or bodily injury. The 

credible threat" placing a person in "reasonable fear" parallels 

the "well founded fear in other persons" element in the crimes of 

assault, aggravated assault and robbery. See %8784.011, 784.021 
and 812.13 Ela. Stat. (1991). 

Section (4) likewise elevates willful, malicious and 

repeated following or harassing to the third degree felony of 

aggravated stalking when the following or harassing conduct is in 

knowing violation of a previous court order prohibiting such 

conduct. 

STANDARD OF REVIEW 

The Statute's opponent must establish that the Statute is 

invalid beyond, and to the exclusion of, every reasonable doubt. 

0 See Bunnel v. State, 453 So. 2d 508 (Fla. 1984); State v. 

-9- 



Kinner,398 So. 2d 1360 (Fla. 1981). See also New York State Club 

Assn., Inc. v. City of New York, 487 U.S. 1, 108 S.Ct. 2225, 101 

L.Ed.2d 1 (1988). (Burden of showing statute to be 

unconstitutional is on the one challenging it, not the one 

defending it), 

In State v. Kahles, 19 Fla. L. Weekly D1778 (Fla. 4th DCA 

1994), the Court reiterated the proper analytical framework, as 

established in Villaqe of Hoffman Estates v .  Flipside, Hoffman 

Estates, Inc., 455  U.S. 489, 494, 102 S.Ct. 1186, 71 L.Ed. 362 

(1982) to be utilized when a criminal statute is alleged to be 

facially unconstitutional for overbreadth and vagueness. This 

proper analytic framework is fo r  the court to first determine 

whether the enactment reaches a substantial amount of 

constitutionally protected conduct. If no t ,  the overbreadth 

challenge must fail. Secondly, the court should examine the 

vagueness challenge and, if there is no constitutionally 

protected conduct, should uphold the challenge only if the 
2 enactment is impermissibly vague in all of its applications. 

Kahles, supra. 

In a facial challenge to the overbreadth and vagueness of a 
law, a court's first task is to determine whether the enactment 
reaches a substantial amount of constitutionally protected 
conduct. If it does n o t ,  then the overbreadth challenge must 
fail. The court should then examine the f ac i a l  vagueness 
challenge and, assuming the enactment implicates no 
constitutionally protected conduct, should uphold the challenge 
only if the enact.ment is impermissibly vague in all of its 
applications. A plaintiff who engages in some conduct that 
isclearly proscribed cannot complain of the vagueness of the law 
as applied to the conduct of others. A court should therefore 

0 
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THE STATUTE IS NOT OVERBROAD 

Overbreadth is a doctrine limited to statutes involving 

restrictions on First Amendment rights. If a statute does not 

contravene the First Amendment, then an overbreadth challenge 

fails. In a facial challenge to the overbreadth of a law, the 

Court's first task is to determine whether the enactment reaches 

a substantial amount of constitutionally protected speech. If it 

does not, then the overbreadth challenge must fail. State v. 

Rahles, supra; Villaqe of Hoffman Estates v. Flipside Hoffman 

Estates, supra. 

This case involves harassment constituting threats to kill 

which resulted in a domestic violence injunction and then 

violation of the injunction. This Court held that it is 

constitutionally permissible to regulate the "violent or 

harassing nature of Operation Rescue's expressive activity." 

Operation Rescue v. Women's Health Center, 626 So. 2d 664, 671 

(Fla. 1993), aff'd in part and rev'd in part, sub nom Madsen v. 

Women's Health Ctr., 512 U.S. -, 114 S.Ct. 2516, 129 L.Ed.2d 

5 9 3  (1994). Additionally, the United States Supreme Court upheld 

this Court's holding which restricted picketing around the clinic 

against a First Amendment challenge when it "threatens" the 

psychological and physicalwell-being of the victim. Id. The 

examine the complainant's conduct before analyzing other 
hypothetical applications of the law. Kahles, 19 Fla. L. Weekly 
D1778 (Fla. 4th DCA 1994) (footnotes omitted). 

0 
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United States Supreme Court specifically held that, I' [ c] learly, 

threats to patients ar their families, hawever communicated, are 

proscribable under the First Amendment." 129 L.Ed.2d at 612. 

(emphasis added). Threats, therefore, are not protected speech 

under the First Amendment. Likewise, a violation af the domestic 

violence injunction is not protected speech. 

The Statute generally deals with stalking and harassing. 

Stalking, in the normal sense of the word, is pure conduct. 

Harassing may well include a speech component. This is 

irrelevant here where we are dealing with a threat of death. But 

harassing in general is conduct which may, i n  part, be 

articulated by speech. This speech survives any overbreadth 

challenge, nevertheless, as the Statute regulates only words used 

as a method to harass which, of itself, is conduct, even when 

mixed with speech. 

Pallas v. State, 6 3 6  So, 2d 1358 (Fla. 3d DCA 1994), clearly 

articulated the correct rule. The Third District there upheld 

the constitutionality of the Statute against both an overbreadth 

and a vagueness challenge. The Third District rejected the 

overbreadth challenge to the Statute, even where the method by 

which the defendant harassed t h e  victim was in a series of 

harassing telephone calls made by defendant. The Court held that 

the Statute survives an overbreadth challenge since the Statute 

0 does not  proscribe conduct unless: 1) the conduct is willful, 
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malicious, and repeated; 2 )  there must be a course of conduct 

which would cause substantial emotional distress to a reasonable 

person in the position of the victim; and 3 )  the conduct must 

serve no legitimate purpose. Id. at 1 3 6 3 .  For aggravated 

stalking, there must also be a credible threat made with the 

intent to place the victim in reasonable fear of death or bodily 

injury, or, as in this case, the violation of a domestic violence 

injunction. 

That this conduct may be effected in part through speech 

does not invalidate the Statute on freedom of speech grounds 

where the use of words as the method with which to harass 

involves conduct mixed with speech. The controlling 

constitutional considerations differ substantially from those 

applied to pure speech. Pallas, 6 3 6  So. 2d 1363 (citing the 

decision of this Court in State v. Elders, 382 So. 2d 687, 690 

(Fla. 1980)). The applicable test that applies when conduct and 

not merely speech is involved is that the overbreadth must not 

only be real, but substantial as well, judged in relation to the 

statute's legitimate sweep. Id. The Third District in Pallas 

concluded that the overbreadth challenge was not real and 

substantial judged in relation to the Statute's legitimate sweep. 

The State submits that the Pallas court correctly dealt with an 

overbreadth challenge to the Statute. 
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In a related line of cases, this Court upheld Section 

785.085(1), Florida Statutes (1989), commonly referred to as 

Florida's Hate Crimes Statute. I n  so doing this Court followed 

the United States Supreme Court's holding as to the Wisconsin 

Hate Crimes Statute i n  Wisconsin v. Mitchell, 508 U.S. - f  113 

S.Ct. 2194, 124 L.Ed.2d 436 (1993). This Court held the Florida 

Hate Crimes Statute does not violate the First Amendment because 

the statute punishes bias-motivated criminal conduct rather than 

the expression of ideas. State v. Stalder, 630 So. 2d 1072, 1075 

(Fla. 1994). This Court held that the Hate Crimes Statute 

punishes the conduct that evidences the prejudice, even when 

speech is a primary component of the conduct. The Stalder 

analysis, I a fortiarari, applies to the Statute s i n c e  hate crimes 

almost invariably involve a speech component, while often 

stalking through harassing has no such speech component. 

In summary, the Statute is not overbroad. Stalking, whether 

by w o r d  or deed, done with the requisite specific intent to cause 

harm or threat to the victim is not protected by the First 

Amendment. The Stalking Statute regulates the conduct that 

causes threat or harm, not the content of a message that may 

accompany it. Lastly, the Statute by its terms ("course of 

conduct") excludes constitutionally protected activity. This 

type of exclusion has saved statutes from overbreadth challenges. 

-I See e.q. , Arnett v. -- Kennedy, 416 U.S. 134, 162, 94 S.Ct. 1633, 

40 L.Ed.2d 15 (1974). In this case, the exclus ion is unnecessary 

to protect against the overbreadth challenge. 

0 
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THE STATUTE IS NOT VAGUE 

Petitioner's vagueness claim can only relate to that portion 

of the Statute that affects him. Parker v. Levy, 47 U.S. at 757. 

But in any case, no portion of this Statute is "vague" in the 

sense of violating the First or Fourteenth Amendments. In order 

to succeed on a vagueness challenge, Petitioner must demonstrate 

that the law is impermissibly vague in all Of its applications. 

Villaqe of Hoffman Estates, supra. However, perfection of 

language is not the rule, rather whether it violates 

constitutional mandates. Kahles, supra; Pallas, supra; Stalder, 

supra. 

Petitioner challenges a number of terms of the Statute as 

"vague". These terms will be addressed in turn. 

Knowinqly 

"Knowingly," in criminal law, means actual consciousness, or 

actually having knowledge of the facts at issue. United States 

v. United States Gypsum Co., 438 U.S. 422, 444-45, 98 S.Ct. 2864, 

57 L.Ed.2d 854 (1978), United States v.  Warren, 612 F.2d 887 (5th 

Cir. 1980). - See - I  a lso  Sec. 409.920(2)(c) Fla. Stat. (1993) 

("Knowingly" means done by a person who is aware of, or should be 

aware of the nature of his conduct and that his conduct is 

substantially certain to cause the intended result). 

Accordingly, "knowingly" as applied in this case means that the 0 
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defendant knew that the injunction had been issued and acted in 

contravention thereof. 

Willfully x-"- 

The United States Supreme Court defined the term "willful" 

as "when [willful is] used in a criminal statute it generally 

means an act done with a bad purpose." Screws v.  United States, 

395 U.S. 91, 101, 65 S.Ct. 1031, 89 L.Ed.2d 1495 (1985) 

(upholding the vagueness challenge to 18 U.S.C. 5 2 ) .  The Court 

stated further that willfulness requires mare "than the doing of 

an act proscribed by statute" and that "[a]n evil motive to 

accomplish that which the statute condemns becomes a constituent 

element of the crime." Id. As to vagueness the Court held:  

0 
. . .  the requirement of a specific intent to do 
a prohibited act may avoid those consequences 
to the accused which may otherwise render a 
vague or indefinite statute invalid...But 
where the punishment imposed is only for an 
act knowingly done with the purpose of doing 
that which the statute prohibits, the accused 
cannot be said to suffer from lack of warning 
or knowledge that the act which he does is a 
violation of law. The requirement that the 
act must be willful or purposeful may not 
render certain, fo r  all purposes, a statutory 
definition of the crime which is in some 
respects uncertain. But it does relieve the 
statute of the objection that it punishes 
without warning an offense of which the 
accused was unaware. 

Id. at 101-102. 

-16- 



Florida has defined "willful" similarly to the United States 

Supreme Court's definition. I'willful" means intentionally, 

knowingly and purposely. Paterson v. State, 512 So.  2d 1109 

(Fla. 1st DCA 1987). The Statute contains the necessary scienter 

element, since in all sections it punishes only that perpetrator 

who willfully, maliciously and repeatedly follows or harasses 

another person. A person of ordinary intelligence can understand 

that he will have violated a statute if he followed or harassed 

another intentionally and with a bad purpose. It is the 

perpetrator's mental state which is the measure of his 

criminality . 

The Statute requires not only that the act be intentional 

and with a bad purpose (maliciously). It also  has to be done 

repeatedly. Each of these terms adds limitations to the Statute, 

curing any vagueness as to what conduct is prohibited. 

Maliciously 

"Maliciously" is a term well-defined in criminal law. It 

isdefined as "wrongfully, intentionally, without legal 

justification or excuse, and with the knowledge that injury or: 

damage will or may be caused to another person or the property of 

another person.'' Fla. Std. Jury Instr. (Crim.) 130, 109. See 

also, State v. Gaylord, 356 So. 2d 313 (Fla 1978) ("maliciously" 

means ill will, hatred, spite, an evil intent). The term 

maliciously, in combination, with the term "willful", clearly 0 
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requires the perpetrator's conduct to be done intentionally, with 

an evil purpose and without legal justification. The terms 

"willfully" and "maliciously" are legal terms defined in familiar 

legal terms. Bradley v. United States, 410 U.S. 605, 9 3  S.Ct. 

1151, 35 L.Ed.2d 528 ( 1 9 7 3 ) .  As such, these terms delineate what 

conduct is proscribed. 

Repeatedly 

The plain and ordinary meaning of "repeatedly" can be 

determined by referring to a dictionary. Green v. State, 604 So. 

2d 471 (Fla. 1992). "Repeated" means: "1: renewed or recurring 

again and again: constant, frequent." Webster's Third New 

International Dictionary; 1924 (1986 Ed.). Applying t h i s  

definition to the term "repeatedly" further clarifies the 

proscribed conduct in the Statute. The perpetrator must act 

intentionally with an evil purpose and such act must be more than 

an isolated incident. 

Harasses 

The Statute in Section (l)(a) defines "harasses" as follows: 

( a )  "Harasses" means to engage in a course 
of conduct directed at a specific person that 
causes substantial emotional distress in such 
person and serves no legitimate purpose. 

Petitioner challenges t h i s  statutory definition on the individual 

terms and not on the whole statutory definition. Petitioner 



alleges that the terms "substantial emotional distress" and "no 

legitimate purpose" are not sufficient to prevent arbitrary 

enforcement. 

The Statute's definition of "harass" was modelled after the 

definition of "harass" in federal criminal statutes. The United 

States Congress enacted the Victim Protection Act of 1982, Pub. 

L. NO. 97-291, 96 Stat. 1248, which included 18 U.S.C. g§ 1512, 

1513 and 1514. These statutes related to the intimidation of or 

retaliation against witnesses and informants, and §1514 permits 

the Government to obtain an injunction to prohibit harassment af 

a federal witness. "Harassment" is defined in g1514(c) as 

follows: 

( c )  As used in this section -- 
(1) the term "harassment" means a course of 
conduct directed at a specific person that -- 

(A) causes substantial emotional 
distress in such a person; and 

(B) serves no legitimate purpose; and 

(2) the term "course of conduct" means a 
series of acts over a period of time, however 
short, indicating a continuity of purpose. 

The Florida Stalking Statute mirrors in virtually identical 

language the Federal definition of "harassment ' I .  See Fla. Stat. 

g784.048(1)(a) and (b), supra. 
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The Eleventh Circuit upheld this model for the definition of 

the "harassment" in the Florida Stalking Statute, although the 

Statute's constitutionality was not in issue. United States v. 

Tison, 780 F.2d 1569 (11th Cir. 1986). 

The Statute's reference to "substantial emotional distress" 

is analogous to the definition of "severe emotional distress," as 

set out in Section 46, Restatement (Second) of Torts (1965) and 

approved by this Court in Metropolitan Life Insurance Co. v. 

McCarson, 467 So. 2d 277 (Fla. 1985). This definition is: 

§46 Outrageous Conduct Causing Severe Emotional Distress 

(1) One who by extreme and outrageous 
conduct intentionally or recklessly causes 
severe emotional distress to another is 
subject to liability f o r  such emotional 
distress, and if bodily harm to the other 
results from it, for such bodily harm. 

T h i s  Court also adopted the comments explaining the application 

of Section 46: 

d. Extreme and outrageous conduct 

. . .It has not been enough that the defendant 
has acted with an intent which is tortious or 
even criminal, or that he has intended to 
inflict emotional distress, or even that h i s  
conduct has been characterized by "malice," 
or a degree of aggravation which would 
entitle the plaintiff to punitive damages for 
anather tart. Liability has been found only 
where the conduct has been so outrageous in 
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character, and SO extreme in degree, as to go 
beyond all possible bounds of decency, and to 
be regarded as atracious, and utterly 
intolerable in a civilized community. 
Generally, the case is one in which the 
recitation of the facts to an average member 
of the community would arouse his resentment 
against the actor, and lead him to exclaim. 
"Outrageous ! 'I 

..... 
g. The conduct, although it would otherwise 
be extreme and outrageous, may be privileged 
under the circumstances. The actar is never 
liable, for example where he has done no more 
than to insist upon his legal rights in a 
permissible w a y ,  even though he is well aware 
that such insistence is certain to cause 
emotional distress. 

The Statute's requirement of "substantial emotional 

distress" and the Restatement's definition of "severe emotional 

distress" are analogous. Both exempt intentional acts if the act 

attempts to enforce a legal right in a lawful way. As such, this 

aspect of the Statute's definition of "harasses" has established 

roots in the legal system and therefore provides the necessary 

guidance to avoid arbitrary enforcement. This position has been 

adopted in Woolfolk v.  Virqinia, No. 73-93-2 (Va. Ct. App. August 

23, 1994)(Attached as Exhibit A ) ,  when the Court upheld its 

stalking statute a g a i n s t  the same challenge. 

The Petitioner contends, however, that the definition of 

"harasses" is impermissibly vague since it contains a subjective 

standard. The subjective standard suggested is that the term 

"that causes substantial emotional distress in such person and 
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serves no legitimate purpose" introduces the concept of the 

"eggshell plaintiff into criminal law. As such the Petitioner 

argues that a defendant does not know if his conduct offends 

until after the stalking occurred, since in some situations a 

normal person would not suffer substantial emotional distress 

while a highly sensitive person would. 

This claim was rejected by the Pallas court, which upheld 

the statute using a "reasonable person" standard. The Third 

District held the Statute was similar to the assault statutes, 

where a "well-founded fear" is measured by a seasonable person 

standard, not a subjective standard. Under the Statute, the 

definition of "harasses" proscribes willful, malicious, and 

repeated acts  of harassment which are directed at a specific 

person, which serve no legitimate purpose, and which would cause 

substantial emotional distress in a reasonable ~ person. Pallas, 

636 So. 2d at 1361 (emphasis added).  See also Woolfolk v. 

Virqinia, supra. 

0 

The Statute does not use a subjective standard to determine 

if the victim suffered substantial emotional distress, therefore 

the Petitioner's argument that the term "substantial emotional 

distress" is vague fails. Because "substantial emotional 

distress" is measured by a reasonable person standard, the term 

gives fair notice of what conduct is prohibited. 
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"Serves a L e g i t i m a t e  Purpose" and 
"Constitutionally P r o t e c t e d  A c t i v i t y "  

The Statute excludes from criminal prosecution conduct which 

"serves a legitimate purpose" or which is "constitutionally 

protected activity." The Petitioner contends that the failure to 

define these terms is fatal. The State submits the fact that the 

Statute fails to define these terms is of no moment because the 

terms are surplusage. American Radio Relay Leaque v.  F.C.C., 617 

F.2d 875 (D.C. Cir. 1980) ( A  statute should be construed so that 

effect is given to all its provisions, but courts will not give 

independent meaning to a word where it is apparent from the 

context of the statute the word is surplusage). As previously 

stated, stalking can only be charged if a perpetrator harasses 

another maliciously, to wit: wrongfully, intentionally, and 

without legal justification or excuse. Therefore, conduct is 

only proscribed if done without l egal  justification or excuse, 

which under the Statute, would equate to "without a legitimate 

purpose. 'I If the conduct is constitutionally protected, then it 

is done with "lawful justification," and then does not fall 

within the Statute. 

a 

Petitioner contends that the failure to define "legitimate 

purpose" renders the statute vague since it leaves to the 

arresting officer the total discretion as to what is a legitimate 

purpose. This position misses the mark since the Statute is 

violated only when the conduct is done willfully, maliciously, 

and repeatedly. These terms appear in other criminal statues and 
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have already provided the needed guidance to law enforcement to 

determine when a statute has been violated. 

Section 782.04(2), Florida Statutes (1993), provides that 

the unlawful killing of a human being, when perpetrated by any 

act imminently dangerous to another and evincing a depraved mind 

regardless of human life, although without any premeditated 

design to effect the death of any particular person, is second 

degree murder. These terms, "imminently dangerous to another" 

and "evincing a depraved mind" are not defined, but, this has 

caused no vagueness problem. Rather, the terms have been defined 

by the courts as an ac t  which a person o f  ordinary judgment would 

know is reasonably c e r t a i n  to kill or do serious bodily injury to 

another done from ill will, hatred, spite or an evil intent, and 

is of such a nature that the act itself indicates an indifference 

to human life. Marasa v. State --- 394 So. 2d 5 4 4  (Fla. 4th DCA 

1981). 

Section 806.13, Florida Statues (1993), provides that a 

person commits the offense of criminal mischief if he willfully 

and maliciously injures or damages by any means, any real or 

personal property of another. This Statute also has withstood 

constitutional scrutiny since the courts have defined "willful" 

as intentional, and "malicious" as an act done voluntarily, 

unlawfully, and without justification. Williams v. State, 92 

0 Fla. 648, 109 So. 505 (1926). 
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Course of Conduct 

The term "course of conduct" is defined by the Statute as "a 

pattern of conduct composed of a series of acts over a period of 

time, however short, evidencing a continuity of purpose." The 

terms of the definition are clear and unequivocal. A "series of 

a c t s "  by its plain and ordinary meaning, is more than one act in 

sequence. This term must be read in conjunction with the term ''a 

period of time" and together they mean that a linked series or 

otherwise defined act ions taking place over even a brief period 

of time is criminal activity that may subject the perpetrator to 

prosecution. See 18 U.S.C. 1514, supra. 

Fallowinq 

Because this is not a "following" case, but a "harassing" 

case, "following" need not be discussed except to note that there 

is no conceivable "overbreadth" or "vagueness I' challenge in a 

"stalking" case. 
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CONCLUSION 

Based an the foregoing, the State respectfully prays that 

this Court affirm the district court and the trial court and hold 

that Section 784.048 Florida Statutes (1992) and Section 

784.048(3) thereof, to be constitutional. 
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ROBERT A. BUTTERWORTH 
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Anderson L. Woolfolk, Jr, (appellant) was convicted in a 

jury trial of stalking in v i d a t i o n  of Code 

On appeal, he argues that the statute is unconstitutionally vague 

and overbroadr I n  addition, appellant contends that even if the 

19.2-60,3 (1992) 

statute is valid, thora is insufficient evidence to sustain h i s  

conviction. For the reasons set forth below, we find Code S 

18.2-60.3 (1992) valid and the evidence S U f f i C l € 9 h t  to convict. 

Accordingly, we affirm. 

BACAG&OUZID 

Under well-established principles o f  appellate ~ e V i w ,  We 

restate the evidence in the light most favorable to the 

Camonwealth, Jane Wadfolk, the victim in t h i s  case, divorced 

appellant in June 1991, after fifteen years of marriage. Ms. 

Retized Judge William €3. Hodges took part in the a 
c s ~ i d e r a t i o n  of th i3  casz by designation -,armant t~ Czde 
17-116.01. 

: 
EXHIBIT "A*' 



' V  - + *-b \ ?A* * : Wod'lfolk'k'retained custody o f  the two minor children born of the 

marriage, and the final dacrer o f  divorce granted appellant the 

right " t o  sea,and v i s i t  w i t h  the children at reasonable t h s s  and 

placesin 

rekcomendation of  appellant's psychologist, suspended all contact 
and communication between appellant and the children. 

0 
By mid-Yuly 1992, Ye. Woolfolk, acting upon the 

Following ilppelhhk's Separation from MS. Woolfolk f n  1987, 

he rnqaqsd in a pattern of conduct that frequently involved 

following her and maintaining surveillance an her- residence, 

In the SUJRZII~T of 1992, after Ms, Woolfolk began dating Bill 

Carter, appellant's surveillance activities increassd 

dramatically. 

dead-end strait where 

These activities included driving up and down the 

Woolfolk lived, parking within sight of 

the residence, and watching the house for extended periods o f  

time. These activities accurred at both day and night. In 

addition, appellant followed Ms. Woolfolk ar her guests an 

several occasions with h i s  vehicle. In July 1992, Ms. WooLfolk 

was "alarmedr4 after discovering appellant had fallowed her to an 

out-at-town wedding she had attended with a female neighbor. 

On August 11, 1992, someone let the air out of a tire on Mr. 

Carter's car while the car was parked in MS. woolfolk*s driveway. 

Thereafter, appellant w a s  served with a Itno trespass" n o t k e ,  

forbidding him fro& caming in or upon Ms. woolfolk's premises. 

Appeflaht eontinuad to drive past or park near Ms. Woolfolk's 

residence. 

on September 19, 1992, a t  7 : O O  a.m., Mr. carter awoke to a 0 
2 



telephone call from a male caller who stated, "If you don't stop 

0 Seeing her, I'm gohq to shoot both yaur a8ses.1i At trial, Mr. 

Carter teatified that he was dating only Ma, Woolfolk during this 

period o f  tins afid that he recognized the caller's voice as 

agpellant'n. After Mr. Cartat received the call, he contacted 

Ma, Woolfalk and infarmed her of appellant's threat. The next 

day, 1p, Carter riaw appellant drive through his ,  It. CartePs, 

Fredrickaburg apartment complex, fatty miles f r ~ m  appellant's 

Louisa county reaidencs. 

. *  

On September 21, 1992, at approximately 1O:OO p + m + /  two days 

after: the thmatening telephone c a l l ,  Ms, Woolfolk saw 

appellant's unoccupied car parked near her heme. 

Richardson, one o f  Ms. Woolfalk's neighbors, testified that she 

Charlta H. 

saw agge1;liont drive down the street several tfms that night. 

Mb, Woolfolk became upset and fsrared that appellant was somewhere 

near her heme on foot. Throughout the following weak, appellant 

continued to park near or in sight of Hs. Woolfolk's home. 

was within view of her residence every day from September 24  

until the date of h i s  arrest on September 28,  1992, 

He 

The evidence established that in response to appellant's 
threat and cauraa of conduct, Ma. Woolfolk carried tear gas in 

her purse, had motitan detector lights installed on the outside Of 

her home, and laslept with a hammer" beside her bed. She watched 

f o r  appellant everywhere she went and, on one occasim, she 

obtained d police ercort when she drove Mr. Carter's car back to 

Fredricksburg 

3 



Apptklant denied making th threatening elephone call to 

Mt. Carter, Hm stipulated at trial that ha was frequently within 

view o f  Ma, Weolfolk'a home, that he followad Mr, Carter and that 

he drove through M r .  Carter's apartment complex on September 2 0 ,  

1992, 

activities to monitor h i =  children's environment and prepare for 

HOWILV~F, appellant argues that he engaged in a l l  these 

it  futUr% custody hearing. 

8U?FICTEMCY QP TEE EVXDmCE 

Generally, we decide constitutional questions only w,. 

, .  . , , , .  

.en 

necessary to the appropriate disposition of the case. 

Accordingly, we first dddtess appellant's challenge to the 

sufficiency of the evidence to support: h i s  conviction. 

-1 v. Com-lth 199 Va. 397, 400,  100 S-E-2d I, 3 

(1957). 

appeal of a criminal conviction, we must view all the evidence in 

tho light moat favorable to the Cornonwealth and accord to the 

evidence all teasonable inferences fairly deducible therefrom. 

The jury's verdict w i l l  not be disturbed on appeal unless it is 

plainly wr'ohg or without evidence to support it." 

Q n m a n w u ,  6 Va. App. 172, 176, 366 S.E.2d 719, 7 2 1  

(1988) ( c i t a t b n a  wmittcd) . 
be given to evidence and whether the testimony of a witness is 

credible arc questions which the fac t  finder must decide.f1 

miciaernan v. CqXBm onwealth, 3 Va. App. 523,  528, 351 SeE.2d 598, 

"when considering the sufficiency of the evidence on 0 

Traverso v. 

Further, "[tjha weight which should 

601-02 (1986) . 
Appellant argues that the Commonwealth failed to prove that  

4 



he acted with tho intent to eausc enotional distress, and that 

I*[a] fair reading o f  the record in this case reveals nathing more 

than d father who was worried and concerned about h i s  children." 

We reject thia cantontion. The jury was entitled to 

dis4eliave appellant's explanation that ha acted only out of 

concern Car his childran. &g -eal tb, 4 va. 
A p p  83, 8 8 ,  3$4 S,E.Zd 95, 98 ( 1 9 8 7 ) ( =  w). Further, "[t]he 
mere poarribility that the dceused might have had another purpose 

-- -7 .; 7 

than that found by the f a c t  finder is insufficient to reverse the 

conviction + 8813 v, ca-w ra l th ,  11 Va, App. 530,  534 ,  399 

S.E-2d 456, 452-53 (1991). 

The Cmmonw+alth groved beyond a reaaonerble doubt that 

appellant acted w i t h  a speoific intent when he engaged in h i s  

pattern o f  "stalkingBm conduct. 

I" [ S l p e d f  iC intent may, like any other fact,  be sham by 

circumstances* 

only by the words Or conduct o f  the person who is claimed to have 

entartiinad it Balk ,  11 Va. App. at 533, 399 S.E,2d at 452  

(quoting m e h  V,  w w e a  Lth, 296 Va. 210, 216, 83  S.E.2d 

3'69, 373 (1954)  ) . "A person's cenduct may be measured by its 

natural and probable consequences, 

that a person intends the natural and probable consequences of 

his a c t ~ 2 ~  Ca lnrrbell v. C.omonwealtQ, 12 Va. App. 476, 484, 405 

S.E.2Ld I, 4 (1991) (c i tat ion omitted). 

&g Code S 18*2-60.3 (1992) + 

Xnternt is A etate o f  mind which can be evidenced 

The finder o f  fact  may infer 

The evidence proved that appellant stalked h i s  ex-wife. 

0 From m~d-summar 1992 until his  arrest in September 1992, ha 



persistently fallowed Ms. Wo~lPolk. 4a watched her in her heam 

at a l l  hours of the day and night, and even began to follow her 

boyfriend, Carter, who Lived in Fredricksburg. Appellant 

threatened to shoot Ms, Woolfolk and Mr, Carter, He followed 

this threat by driving through Mr, Carter's apartment complex and 

repeatedly e i v i n g  4y Me. Woolfolk's rc?SfdenC& 

testified that appallark's threat, crombined w i t l a  h i s  persistent 

course of uonduct, %errffirdii her. In addition, she believed 

that appellant wanted to shoot or k i l l  her. 

M s ~  Woolfolk 

From tharsr facts and circumstances, the jury could properly 

find that appellant, on mare than one O C C d 8 l O n  and with no 

Iegitfxaate purpose, engaged in conduct intended to cause h i s  ex- 

wife to suffer the agecifie emotional distress generated by 

placing her in reasanable fear of death or bodily injury. &g 

v. c-, 21s va. 834,  836, 252 S.E.Z~ 313, 314 

(1979)('*[i]ntant is the purpose formed in a person's mind which 

may, and often m&t, he inferred from the facts and circumstances 

in a particular casrrlv). whether appellant acted with the 

requisite spcoific intent was a question for the ju ry .  Xn 

evaluating tha jury's decision in the light most favorable to the 

comonwealth, based on the evidence preslented in this case, w e  

, 12 Va. App. 7 7 4 ,  783, to S U p F O r t  it, m. CQmOn we€&& 

447 S,E.Zd 301, 306 (1991) (citations omitted) Accordingly, w e  

find the evidence sufficient to convict. 



, , .. , . 

Appellant naxt argue8 that Code 9 18,2-60 .3  (1992) is 

unconstitutionally vague.  he statute in effect in srptemer ' ' 

1992, provided, in part3 
my person wha on more than one occasion engages 

i n  tmhduczt with the intent to cause emational distress 
to anotker p e s a n  by placing that person in reasonable 

Class 2 misdemeanor, 
fear of death or bodily injury shall be guilty of a ~ < - 3  

Code S 18.2-60.3 (A) (Z992) i1 A p p d b n t  argues, a&, t€#'k-. 
- * . 3 q T ?  

!'the statutory ghrasta 'intent to cause amtfonal  diatresi# i s  

hopelessly vague in that it f a i l s  to appraise a potential  

defendant oP what: sort of conduct might violate its terms.wm ,"We 
, .. 

disagree 

&a d threshQld matter, *her Commonwealth argues that 

appellant lacks otandihg to make a vagueness challenge t o  former 

C4ds 9 18.2-60.3 (1992) because "an allegation that a statute i= 

U n C O h a ~ f t U t t m a l l y  vague cannot be lodged by One who has engaged 

in conduct 'clearly proscribed' by the statute." We have 

previously considered and rejected this argument in Pepkino V. 

c a m m @ a  I*& I 12 Va. App. 7,  402 S.E,2d 229 (1991), where we held 

that a derfendaht had standinq to challenge the statutes in 

b d e  5 18,2-60,3 was amended by the General Assembly during 
The CUmE!ht statute provides, in part: the  1994 regular session. 

Any person who on mora than one occasion engages 
in conduct directed at another person w i t h  the intent 
t o  place, or with the knowledge tha t  the conduct 
phces, that ather person in reasonable fear wf death, 
criminal sexual adsault, or bodily injury to that other 
person or to that other person's spouse or child shall 
be guilty of a Class 2 misdemeanor. 

7 



question on overbreadth and vagueness grounds. & at 12, 402 

S+Em2d a t  232; 

(1983). 

aLsg -Lawson , 463U.S. 3 5 2 f  358 n,8 

We reject appellant's cohtention t h a t  the term "emotional 

distress', is "hopelessly vague, 

legislative eniaCtlneht i s  unconstitutionally vague, the Supreme 

Court [of the Uhited States] has considered whether the words 

used have a well-settled coauoc~tr-law meaning, and whether the 

state's case law demonstrates that the language wed, while 

atherwise vague has been judicially narrowed." Flannerv v. Citv 

Qf Nc&$Q~% I 216 Va. 362,  366, 218 S*E.2d 734, 733 (1975), saa;ie.aL 

dim- 424 U.S+ 936 (1976) kcitations omitted).  The term 

Itemotional distfessa" is a common and well-recognized Legal tam 

that has been judicially narrowed by existing Virginia law, 

puss0 v. # 241 Va, 23,  26, 400  S,E.2d 160, 162 (1991); 

Wdmack v, Eldr idue, 215 Va. 338 ,  342,  210 S,E,2d 145,  148 

"In determining whether a 

*. 

0 
( 1 9 7 4 ) .  

When statutory  construction is required, w e  cons t rue  a 

statute to promote the end f a r  which it was enacted, if such an 

interpretation can reasonably be made from the language used. 

VEPCO v. E ~ a r d .  of Cou ntv surrewb ors, 226 va. 382, 387-88, 309 

S,E,Zd 303, 331  (1983); Harris v. -lth, 142 Va. 6 2 0 ,  625,  

128 S . E ,  578, 579 (1925). Generally, the words and phrases used 

in a statute should be given their ordinary and usually accepted 

meaning unless ia different intention is fairly manifest. See 

gruffm an v. Kite 198 Va* 196, 199, 93 S-Ea2d 328, 331 (1.956).  
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The ordinary meaning of distress, as defined by Webstax's 

0 dictionary, I s  as follows: 

Distress commonly implies conditions or cirmmstances 
that cause ptryssica,t or mental stress or strain, 
suggesting strongly the need for assistance; in 
application to a mental state, it implies the strain of 
fear, anxiety, shame or the like. 

Webster's Third New International Dictionary 660 (1981)q In 

addition, Darland'a Medical Dictionary defihes distress as: 

"physical or mental anguish or suffering. 
Medical Dictionary 398 (26th ed,  1981). 

borland' s illustrated 
I 1 . .  < 

The Supreme Court o f  Virginia has also discussed the meaning 

o f  the term "enational distress" in the context o f  c i v i l  t o r t  

actions. Former Code 18.2-60.3 (1992) imposes criminal 

liability fcrr specific condusrt that, in the civil WEiha, could 

give rise to a claim for damages for the intentional infliction 

Of e#lotir>naL distress. Those cased which define the elements of 

the t o r t  of the intentional infliction of emotional distress are 

instructive as to the intended meaning of the term u@emational 

distressu used in former Code s 18.2-60.3* In RUSSO, the Supreme 

court of virqihia explained: 

The term loemotional distress" travels under many 
Labels, such as, "mental suffering, mental anguish, 

' ses mental O r  nervous shack. . .Io But a n  

where the distress in f  1 ictsd is so severe that no 
-e rrerson caul d be emsected ta endure it. 

* I  

onlv whetl *he emotional d*re sn us ex tFeme, and only, 

B&Uaa, 2 4 1  Va. at 2 7 ,  400 S.E.2d at 163 (quoting Restatement 

(Second) o f  Torts S 46 ,  comment j (1965))(81nphasis added). See 

a l w  Ruth v. Fle tcm,  237 Va, 366, 368, 377 SIE.2d 412, 413 

(1989)(liability found only where the conduct  was outrageous and 

intolerable i n  that it offends against  the generally accepted 

9 



standards of decency ahd morality), 

tern "emotional disttess" as used in former Code 18.2-60.3 to 

mean the suffering or mental anguish that  &ises from beihg 

placed in reasonable fear of death or bodily injury and i s  PO 

severe that no reasonable person could be expected to endure it. 

Accordingly, we construe the 

a 

"In assessing the constitutionality of a statute, we must 

presume that the legislative action is valid. The burden is on 

the challenger to grove the allegad constitutional defect." 

Perkins,  12 Va. App, at 54, 402 S,E,Zd at 233 (citing Colemgb v wd 

Citv af R W  na, 5 Va, App. 459,  4 6 2 ,  364 S,E.2d 2 3 9 ,  241, rehfq 

denieq, 6 Va+ App. 296, 368 S.E.2d 298 11388)). Sac a1530 U P i u  

States v. Naginn a 1  w r v  pro&rt s Corn., 372 U,S. 29, 32 (1963); 

umond v. nay 197 Val 782, 794, 91 S.E.Zd 6 6 0 ,  669 ( 1 9 5 6 ) .  

Further, "we may construe our statutes to have a limited 

application i f  such a construction will tailor the statute to a a 
cmstitutional fit," meman, 5 va, ~ p p .  at 462, 364 S.E.2d at 

241, 

"AS generally stated, the void-for-vagueness doctrine 

requires that a penal statute define the cribinal offense with 

sufficient definiteness that ordinary people can understand what 

conduct is prohibited and in a manner thae does nat encourage 

arbitrary and discriminatory enforcement." Ral ender, 461 U . S .  at 

357 In :&for C 0 d,  408 U,s, 104 (1972), the 

Supreme Court  of the United States explained that: 

[criminal] laws [must] give the person of ordinary 
intelligeIIo% a reasonable opportunity to know what is 
prohibited, so that he may act accordinglyc I . . A 
vague law impermissibly delegates basic policy matters 



to polkenen, judges, and juries for resolution on an - ad hot and subjective basis, w i t h  the attendant dangers 
of  arbitrary and discriahatory applications. 

L at 108-09 (footnote omitted). However, "[i]f the terms of 

the statute, when mtabaeursd by common understanding and practices, 

sufriciently warn a person as to what behavior is prohibited, 

thrn the statute is not uneonestitutionally vague. S t e  in v+ 

Commonwea 1- 12 Va. App, 65, 69, 402 ScE.2d 238, 2 4 1  (1991) 

(citations omitted) + 

We conclude that former Code 5 18.2-60.3 gave Pair no&= of 

the proscribed activity and is not unconstitutionally vague. 

Appellant reads the statute proscribing all conduct done W i t h  

the intent to cause tho victim ta suffer anv tvm e of  emotional 

distress, In addition, appellant contends that the statute 

creates a subjective standard requiring "a potential defendant to 0 
engage: in sheer gursrswork as to whether h i s  actions will cause 

'emotional distress' or not in each specific case." By 

attempting to interpret each word separately, instead of reading 

the statute a= a whole, appellant has misconstrued the clear 

meaning of tomar Code 18.2-6013r2  

In our view, the statute daes not create a subjective 

standard, but in fact creates a ''reasonable standard , and 
therefore, the proscribed conduct does not vary with the 

21k is a we31 settled principle! of statutory construction 
that the whole body of a statute should be examined to determine 
the true intontion of each part. 
construed by singling out  a particular phrase." 
C i t m s  fsr Sam pow er, 222 Va. 8 6 6 ,  869, 284 S.E.2d 613, 615 
(1981) (c i ta t ion w m i t t e d )  

*'(A) statute is not to be 
VEPCO vI 



PartieUlar p8ychological makeup of the victim. In addition, the 

statute prohibits  only conduct engaged in w i t h  the intent ts 

cause the specific eraotionnl distress generated by placihg a 

victim in reasonable Fear of death or bodily injury+3 

statute's application is further narrowed by our interpretation 

that the emotional distress contemplated by former Code 

S 18.2-60.3 muat be $0 savere that no reasonablle person could be 

expected to endure it. 

The 

Ih'addition, the S t a t U t e  requires that 

the Cornonwealth prove that an accused engaged in such activity 

l'on more than one occasion.#' 

Court at the! United Staters explained as fallows: 

The m o t  of the vagueness doctrine i s  a rough idea o f  
Saitnees,  
into a constitutional dilezama the practical. 
difficulties fh drawing criminal statutes both general 
enough to taka i n t o  account a variety of human conduct 
and sufficiently sprciric to provide fair warning that 
certain kinds of conduct are prohibited, 

It is not a principle designed to convert 

& a t  110, Accordingly, %a more than a reasonable degree of 

3b1[TJhe maxim 'noscitur 3 wciis, which translates 'it is 
known from its aasocintes,' provides that the meaning of a word 
takes color and expression from the purport o f  the entire phrase 
of which it is a part, and it must be read in harmony with its 
context. Turn@! v. Cmonweal th ,  226 Va. 456, 460,  309 S.E.2d 
337, 339 (1983), Hers, the general words " i n t e n t  to cause 
emtianal  distress@' are qualified by the related phrase Irby 
placing that  psrsorr in rrasaonable Pear of death or bodily 
injury. Code 5 18 .2 -60+  3. 
words are grouped together, the general words are l imited  atid 
qualified by the specific words and w i l l  be construed to embrace 
only  objects similar in nature to those objects identified by :he 
specific words. If Cornmanwe th v. United Airlines. Inc. ,  219 'la, 
3 7 4 ,  389, 248  S.E.2d 124, '92-33 (1978). 

@ Towers. rh E. v, Natianaf Gvss urn C O ~ ,  229 Va. 596, 601, 3 3 1  S.E.2d 

1' [w] hen general words and speciiic 

See alsa Cape Hanw 

476 ,  479  (1985). 
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, ... 

certainty can 

342 U . S .  337, 

former Code s 
340 (1952). Here, the clear legislative intent of 

18.2-60.3 was to atop serious threatening and 

hsrasaiag conduct before it escalated into violence, 

Professor Tribe has noted, "the legislature confronts a dilemma: 

to draft  with narrw particularity iw to risk'nullification by 
easy evasion of the legislative purpose; to draft with great 

generality is to r i s k  enaharemen+ o f  the innecievt in a'net 

As 

. CLy31'7: :  

de6igned for others.rr 
J& S 12-31 a t  1033 (2d ed. 1988) (footnote omitted) + 

Lawrence H. Tribe, American Constl  t m  

.. . 

A8 a practical matter, it is impossible to draft legislation 

delineating evmry possible act of stalking that would provide 

adequate protection for potential victims without infringing upon 

our constitutional freedoms. 

appropriate balance between these two concerns by requiring proof 

beyond a seasonable doubt that an accused acted with a specific 

ihtent .  

must of neeeasity be examined in the light af the conduct with 

which a defendant is charged." 

372 U.S. at 33 (citation omitted). 

U . S .  733, 757 (1974). 

conjunction with more than ana overt act ,  the statute gives a 

person of ordinary intelligence a reasonable opportunity to know 

what is proscribed. V i l l a - 3  Hoff man Estates v. Flibside, 

455  U.S. 489, 495 (1982); see a- Bow@, 3 4 2  U.S. a t  342 

(requirement of specific intent daea m e h  to destrby any farce in 

Fomer Code S 18.2-60.3 struck &n 

"In datemining the sufficiency of tho notice a statute 

I Dairy- 

See g&& Parker v. L e W ,  417 

By requiring a specific inteht in 

13 



- -  

argument that application of  statute would be unfair or that 

coatgLainant would not know h i s  conduct i s  proscribed); &re ws v. a 
United S t a a ,  325 U . S ,  91 (1945)  (specific intent element 

counters vagueness challenges) Accordingly, we find that  

appellant fa i led to prove that fomer Code S 1 8 . 2 - 6 0 , 3  is void 

for VaqumeBs, 

unconstitutionally overbroad. I'An overbroad statute is one that 

is designed to burden or punish aetivit ies  which are not 

constitutionally protected, but the statute includes within its 

scope activities which awe protected by the First Amendment,w 

(footnote omitted), ~er), 

the overbreadth doctrine, 

u, 483 U.S.  1001 (1987). However, 

which is designed ta guard against law$ 

that interfere with activities grotacted by the First Anehdment, 

is not without limitation. 

In @roadrick v. Oklahoaa, 413 U . S ,  601 (1973), the Supreme 

Court  o f  the United States ruled that "substantial overbreadth" 

may be required to invoke the doctr ine,  particularly where speech 

is joined with conduct: 

[The fwctfon of the overbreadth doctrine is] a limited 
~ner  a t  the outset, [and] attenuates as the otherwise 
unprotected behavior that it farbids the State to 
sanction moves from "pure speoch5" toward conduct and 
that conduct-even if expressive-falls within the 
scope of otherwise valid crirninal laws that reflect 
legitimate state interests i n  maintaining comprehensiv: 
controls over harmful, constitutionally unprotected 
conduct, + * To p u t t h e  matter anather way, 
particularly where cohdwt and not merely speech i s  

1 4  



* .. , 

- .  - .  
involved, we believe that thr overbreadth of a statute 
must not only be real, but substantial ad Well, judged 
ib relation to the statute's plainly legitimate sweep. 

at 615, 

Pormer Code 18.2-60,3 was designed to proscribe certaih 

impersrissible canduct and not speech. 

[T]hs mere f a c t  that orre C&A conceive of some 
impernissibla application o f  u statute is not 
sufficient to render it surcsptfble to an overbreadth 
chalhnge; . there m u t  be a realistic danger that . ,  

recognized First Amendment protretians oZ partirs.nok, 9 y  
beform the court for [the statute] to be facially 
uhallenged on averbreadth grounds. 

, A  
A .;f".'s 

the sut t l te  itself will significantly compromise . .. 4 * 

(1984)  (citations omitted) (footnote omitted) . also Perk-,. 12 

Va. APP. at 15-16, 402 S.E,Zd at 234.  No euch "realistic danger;' 

i s  present in this case. 

Appellant argues that fomar Code 5 18,2-60.3 is broad 

enough to teach conetitutianally protected activities. While we 

do not agree with appellant's conatruclion of the statute, be is 

well settled that "[i]f  a statute can be made constitutionally 

definite by a reasonable conatmction, the court is under a duty 

to qive it that construction.'@ psderq en v. Cftv af Richmond, 229 
Va. 1061, 1065, 254 S.E.2d 95, 98 (1979)+ Applying t h i s  

to cause the specific emotional 4istress generated by placing a 

victim in reasonable fear of death at: bodily injury. Such a 

narrowing construction is not strained and prwsnts  me 

15 



apgellantcs canduct violated the terms of the statute as herein 

construed, 

directed primarily at Conduct that has no legitimate puqose  and, 

if directed at speech then without regard to its content, we 

candude that appdlant  has not shown any overbreadth of the 

statute that i s  "substantial . judged in relation to the 

Because we find that Pornat Code S 18,2-64.3 is 

statute's plainly  legitimate sweep. 11 Broadrj ck # 423 U . S .  at 615, 
Aceordihgly, appellant's averbreadth challenge to former Cads 

S 18=2-60,3 must fail. 

C6MCXiU8IQN 

F c x  the r@atmns s e t  fQ*h above, we find that formet Code 

§ 18 I 2-60*3 is neither unconstitutionally vague nor  overbkoad. 

A l s o ,  the evidence: is sufficient to prove that  appellant violated 

the statute as we have interpreted it in t h i s  opinion. 

Aceordingky, the judgment of the trial court is affirmed, 0 
A f f  b n e d  I 


