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INTRODUCTION 0 

The Petitioners, ROGER ANTHONY DANIELS, MARK GIBSON, and, 

JOHN P. ROGERS, were the Appellees below. The Respondent, THE 

STATE OF FLORIDA, was the Appellant below. The parties will be 

referred to as they stand before this Court. The symbol "R" will 

be used to designate the record on appeal. 

The strict issue before the Court is the constitutionality 

of Section 784.048(2), Florida Statutes as applied to the actions 

of Petitioner. This statutory provision is one aspect of the 

Sect ion  784.048, Florida I s  Stalking Statute (the "Statute" ) , 
making stalking (as defined in the Statute) in violation of a 

@ domestic violence injunction a third-degree felony. However, 

Petitioner has made a facial challenge to the entire Statute. 

The f ac i a l  constitutionality of the Statute, in a whole 

variety of contexts, has now been upheld by five of the five 

District Courts of Appeal.' Two of these decisions, that of the 

The Fifth District upheld the Statute in Bouters v. State, 
634 So.2d 246 (Fla. 5th DCA 1994) review granted No. 83,558 (Fla. 
June 21, 1994). The Third District upheld it in Pallas v. State, 
6 3 6  So. 2d 1358 (Fla. 3d DCA 1994) and Folsom v. State, 6 3 8  So. 
2d 591 (Fla. 3d DCA 1994). The Fourth District did so in State 
v. Kahles, 19 Fla. L. Weekly D1778 (Fla. 4th DCA, 1994). The 
First District did so in Varney v.  State, 638 So. 2d 1063 (Fla. 
1st DCA 1994). The Second District did so in State v. Trammel, 
19 Fla. L. Weekly D2030 (Fla. 2d DCA 1994). I) 
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@ Third District in Pallas and that of the Fourth District in 

Kahles, read together, consider and dispose of every argument 

made by Petitioners here attacking the facial constitutionality 

of the Stalking Statute. In that sense, this Answer Brief is 

almost redundant. 

STATUTE AT ISSUE 

Florida Stalking Statute, Section 784.048, Florida Statutes 

(1992) provides: 

784.048.Stalking; definitions; penalties 

(1) As used in this section: 

(a) "Harasses" means to engage ,n a course 
of conduct directed at a specific person that 
causes substantial emotional distress in such 
a person and serves no legitimate purpose. 

(b) "Course of conduct" means a pattern of 
conduct composed of a series of acts over a 
period of time, however short, evidencing a 
continuity of purpose. Constitutionally 
protected activity is not included within the 
meaning of "course of conduct." Such 
constitutionally protected activity includes 
picketing or other organized protests. 

(c) "Credible threat" means a threat made 
with the intent to cause the person who is 
the target of t h e  threat to reasonably fear 
for his or her safety. The threat must be 
against the life of, or a threat to cause 
bodily injury to, a person. 

(2) Any person who willfully, maliciously, 
and repeatedly follows or harasses another 
person commits the offense of stalking, a 
misdemeanor of the first degree, punishable 
as provided in 5 .  775.082 or s. 775.083. 
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( 3 )  Any person who willfully, maliciously, 
and repeatedly follows or harasses another 
person, and makes a credible threat with the 
intent to place that person in reasonable 
fear of death or bodily injury, commits the 
offense of aggravated stalking, a felony of 
the third degree, punishable as provided in 
6. 775.082, s .  775.083, or s. 775.084. 

( 4 )  Any person w h o ,  after an injunction f o r  
pro tec t ion  against domestic violence pursuant 
to s .  741.30, or after any other 
court-imposed prohibition of conduct toward 
the subject person or that person's property, 
knowingly, willfully, maliciously, and 
repeated ly  follows or harasses another person 
commits the offense of aggravated stalking, a 
felony of the third degree, punishable as 
provided i n  s. 775.082, s .  775.083, or s. 
775.084. 

(5) Any law enforcement officer may arrest, 
without a warrant, any person he or she has 
probable cause to believe has violated the 
provisions of this section. 

-3-  



STATEMENT OF THE CASE AND FACTS 

The State accepts the Pet i t ioners '  statement of the case and 

fac ts  as a substantially accurate account of the proceedings 

below. 
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POINT ON APPEAL 

WHETHER SECTION 784.048, FLA. STAT. (1992) IS 
UNCONSTITUTIONALLY OVERBROAD AND/OR VAGUE. 

-5- 



SUMM?iRY OF THE ARGUMENT 

Section 784.048 in its entirety, Florida's Stalking Statute 

(the "Statute"), and Section 784.048(2) thereof, specifically, 

are constitutional. This statute is constitutional, and totally 

complies with the First or Fourteenth Amendments of the United 

States Constitution. It is neither overbroad nor vague. 

The Statute proscribes stalking and harassing generally. 

Stalking and harassing are forms of conduct, regardless of 

whether the conduct may, in part, be evidenced through speech. 

As such, the proscribed conduct in t h e  Statute is not susceptible 

to a First Amendment overbreadth challenge. Operation Rescue v. 

Women's Health Center, 626 So. 2d 664 (Fla. 1993), af f 'd  in part and 

reu'd in part,  sub nom; Madsen v. Women's Health Ctr., 512 U.S. -, 
114 S.Ct. 2516, 129 L.Ed.2d 593 (1994); State v .  Stalder, 630 So. 

2 6  1072 (Fla. 1994); Wisconsin v.  Mitchell, 508 U . S .  -1 113 

S.Ct. 2194, 124 L.Ed.2d 436 (1993). Furthermore, the Statute, 

judged in relation to legitimate sweep, is not overbroad. Pallas 

v. State, 636 So. 2d 1358 (Fla. 3d DCA 1994). 

Furthermore the S t a t u t e  is n o t  subject to a vagueness 

challenge. No portion of the Statute is "vague" to the degree 

required to violate the First or Fourteenth Amendments. Rather, 

the statutory provisions provide explicit guidelines fo r  

determining which conduct is proscribed. 
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In all, Petitioners' arguments have all been considered and 

disposed of by the decisions of the Fourth District in Kahles the 

Third District in Pallas. The Stalking Statute is facially 

constitutional. 
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ARGUMENT 

SECTION 784.048, FIA. STAT. (1992) IS NOT 
UNCONSTITUTIONALLY OVERBROAD AND/OR VAGUE. 

INTRODUCTION 

This case addresses the strict issue of whether Section 

784.048(2) of the Florida Statutes is constitutional as it 

applies to the actions of Petitioners. Petitioners have also 

made a broad facial challenge to Section 784.048, Fla. Stat. 

(1992) in its entirety. The Petitianers' challenge to the 

Statute is based on asserted overbreadth and vagueness. 

Petitioners were charged with violating Section 784.048(3) 

of the Statute, aggravated stalking by harassment in violation of 

a domestic violence injunction. Since there is no First 

Amendment protection for violation or court orders, Petitioners' 

overbreadth challenge must be rejected out of hand. Their 

vagueness claim can only  relate to that portion of the Statute 

that affects them. Parker v. Levy, 47 U.S. 733, 757, 94 S .  Ct. 

2547, 41 L.Ed.2d 439 (1974). 

Nevertheless, the State will address additional aspects of 

the Statute beyond Section 784.048(3) should this Court, in the 

interest of judicial economy, wish to review the entire Statute 

in one case. 



Sections (2), ( 3 )  and (4) of the Statute prohibit the same 

canduct, to wit: willfully, maliciously and repeatedly following 

or harassing another person. Section (2) is a misdemeanor of the 

first degree since that Section only prohibits the willful, 

malicious and repeated following or harassing of another. 

Section ( 3 )  of the Statute elevates such conduct to the 

third degree felony of aggravated stalking when the willful, 

malicious and repeated following or harassing conduct is 

accompanied by a credible threat with the intent to place that 

person in reasonable fear of death or bodily injury. The 

credible threat" placing a person in "reasonable fear" parallels 

the "well founded fear in other persons" element in the crimes of 

0 assault, aggravated assault and robbery. - See 88784.011, 784.021 

and 812.13 Fla. Stat. (1991). 

Section (4) likewise elevates willful, malicious and 

repeated following or harassing to the third degree felony of 

aggravated stalking when the following or harassing conduct is in 

knowing violation of a previous court order prohibiting s u c h  

conduct. 

inv 

STANDARD OF mvrm 
The Statute's opponent must establish that the Statute is 

lid beyond, and to the exclusion of, ev ry r ssonable doubt. 

See Bunnel v. State, 453 So. 2d 508 (Fla. 1984); State v. 

-9- 



@ Kinner,398 So. 2d 1360 (Fla. 1 9 8 1 ) .  See also New York State Club 

Assn., Inc. v. City of New York, 487 U.S. 1, 108 S.Ct. 2225, 1 0 1  

L.Ed.2d 1 ( 1 9 8 8 ) .  (Burden of showing statute to be 

unconstitutional is on the one challenging it, ~ not the one 

defending it). 

In State v. Kahles, 1 9  Fla. L. Weekly D1778 (Fla. 4,th DCA 

1 9 9 4 ) ,  the Court reiterated the proper analytical framework, as 

established in Villaqe of Hoffman Estates v. Flipside, Hoffman 

Estates, Inc., 455 U.S. 489, 494, 1 0 2  S.Ct. 1 1 8 6 ,  7 1  L.Ed. 362 

( 1 9 8 2 )  to be utilized when a criminal statute is alleged to be 

facially unconstitutional f o r  overbreadth and vagueness. This 

proper analytic framework is for the court to first determine 

whether the enactment reaches a substantial amount of 

constitutionally protected conduct. If not, the overbreadth 

challenge must fail. Secondly, the court should examine the 

vagueness challenge and, if there is no constitutionally 

protected conduct, should uphold the challenge only if the 
2 enactment is impermissibly vague in all of its applications. 

Kahles, supra. 

In a facial challenge to the overbreadth and vagueness of a 
law, a court's first task is to determine whether the enactment 
reaches a substantial amount of constitutionally protected 
conduct. If it does not, then the overbreadth challenge must 
fail. The court should then examine the facial vagueness 
challenge and, assuming the enactment implicates no 
constitutionally protected conduct, should uphold the challenge 
only if the enactment is impermissibly vague in all of its 
applications. A plaintiff who engages in some conduct that 
isclearly proscribed cannot complain of the vagueness of the law 
as applied to the conduct of others. A court should therefore @ 
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THE STATUTE IS NOT OVERBROAD 

Overbreadth is a doctrine limited to statutes involving 

restrictions on First Amendment rights. If a statute does not 

contravene the First Amendment, then an overbreadth challenge 

fails. In a facial challenge to the overbreadth of a law, the 

Court's first task is to determine whether the enactment reaches 

a substantial amount of constitutionally protected speech. If it 

does not, then the overbreadth challenge must f a i l .  State v. 

Kahles, supra; Villaqe of Hoffman Estates v. Flipside Hoffman 

Estates, supra. 

This case involves harassment in violation of a domestic 

violence injunction. This Court held that it is constitutionally 

permissible to regulate the "violent or harassing nature of 

Operation Rescue's expressive activity." Operation Rescue v. 

Women's Health Center, 626 So. 2d 664, 671 (Fla. 1993), aff'd i n  

part and rev'd i n  part, -- sub nom Madsen v.  Women's Health Ctr., 

512 U.S. -, 114 S.Ct. 2516, 129 L.Ed.2d 593 (1994). 

Additionally, the United States Supreme Court upheld this Court's 

holding which restricted picketing around the clinic against a 

First Amendment challenge when it "threatens I' the psychological 

and physical well-being of the victim. The United States 

Supreme Court specifically held that, I' [ c J learly, threats to 

examine the complainant's conduct before analyzing other 
hypothetical applications of the law. Kahles, 19 Fla. 1;. Weekly 
D1778 (Fla. 4th DCA 1994) (footnotes omitted). @ 
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0 patients or their families, however communicated, are 

proscribable under the First Amendment.” 129 L.Ed.2d at 612. 

(emphasis added). Threats, therefore, are not protected speech 

under the First Amendment. Likewise, a violation of the domestic 

violence injunction is not protected speech. 

The Statute generally deals with stalking and harassing. 

Stalking, in the normal sense of the word, is pure conduct. 

Harassing may well include a speech component. This is 

irrelevant here where we are dealing with a violation of a court 

order. But harassing in general is conduct which may, in part, 

be articulated by speech. This speech survives any overbreadth 

challenge, nevertheless, as the Statute regulates only words used 

as a method to harass which, of itself, is conduct, even when 

mixed with speech. 

0 

Pallas v. State, 636 So. 2d 1358 (Fla. 3d DCA 1994), clearly 

articulated the correct rule. The Third District these upheld 

the constitutionality of the Statute against both an overbreadth 

and a vagueness challenge. The Third District rejected the 

overbreadth challenge to the Statute, even where the method by 

which the defendant harassed the victim was in a series of 

harassing telephone calls made by defendant. The Court held that 

the Statute survives an overbreadth challenge since the Statute 

does not proscribe conduct unless: 1) the conduct is willful, 

malicious, and repeated; 2 )  there must be a course of conduct 0 
-12- 



which would cause substantial emotional distress to a reasonable 

person in the position of t h e  victim; and 3 )  the conduct must 

serve no legitimate purpose. _I Id .  at 1 3 6 3 .  For aggravated 

stalking, there must also be a credible threat made with the 

intent to place the victim in reasonable fear of death or bodily 

injury, or, as in this case, the violation of a domestic violence 

injunction. 

That this conduct may be effected in part through speech 

does not invalidate the Statute on freedom of speech grounds 

where the use of words as the method with which to harass 

involves conduct mixed with speech. The controlling 

constitutional considerations differ substantially from those 

applied to pure speech. Pallas, 636 So. 2d 1363 (citing the 

decision of this Court in State v.  Elders, 382 So. 26 687,  690 

(Fla. 1980)). The applicable test that applies when conduct and 

not merely speech is involved is that the overbreadth must not 

only be real, but substantial as well, judged in relation to the 

statute's legitimate sweep. ~ Id. The Third District in Pallas 

concluded that the overbreadth challenge was not real and 

substantial judged in relation to the Statute's legitimate sweep. 

The State submits that the Pallas court correctly dealt with an 

overbreadth challenge to the Statute. 

* 

In a related line of cases, this Court upheld Section 

785.085(1), Florida Statutes (1989), commonly referred to as 

-13- 



Florida's Hate Crimes Statute. In so doing this Court followed 

the United States Supreme Court's holding as to the Wisconsin 

Hate Crimes Statute in Wisconsin v. Mitchell, 508 U.S. -' 113 

Sect. 2194, 124 L.Ed.2d 436 (1993). This Court held the Florida 

Hate Crimes Statute does not violate the First Amendment because 

the statute punishes bias-motivated criminal conduct rather than 

the expression of ideas. State v. Stalder, 630 So. 2d 1072, 1075 

(Fla. 1994). This Court held that the Hate Crimes Statute 

punishes the conduct that evidences the prejudice, even when 

speech is a primary component of the conduct. The Stalder 

analysis, - a fortiorari, applies to the Statute since hate crimes 

almost invariably involve a speech component, while often 

stalking through harassing has no such speech component. 

In summary, t h e  Statute is not overbroad. Stalking, whether 

by word or deed, done with t h e  requisite specific intent to cause 

harm or threat to the victim is not protected by the First 

Amendment. The Stalking Statute regulates the conduct that 

causes threat or harm, not the content of a message that may 

accompany it. Lastly, the Statute by its terms ("course of 

conduct") excludes constitutionally protected activity. This 

type of exclusion has saved statutes from overbreadth challenges. 

- 1  See e.g., Arnett v. Kennedy, 416 U.S. 134, 162, 94 S.Ct. 1633, 

40 L.Ed.2d 15 (1974). In this case, the exclusion is unnecessary 

to protect against the overbreadth challenge. 
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THE STATUTE IS NOT VAGUE 

Petitioners' vagueness claim can only relate to that portion 

of the Statute that affects him. Parker v .  Levy, 47 U.S. at 757. 

But in any case, no portion of this Statute is "vague" in the 

sense of violating the First or Fourteenth Amendments. In order 

to succeed on a vagueness challenge, Petitioner must demonstrate 

that the law is impermissibly vague in all of i t s  applications. 

Villaqe of Hoffman Estates, supra. However, perfection of 

language is not the rule, rather whether it violates 

constitutional mandates. Kahles, supra; Pallas, supra; Stalder, 

supra. 

Petitioners challenge a number of terms of the Statute as 

@ "vague". These terms will be addressed in turn. 

Knowingly 

"Knowingly," in criminal law, means actual consciousness, or 

actually having knowledge of the facts at issue. United States 

v. United States Gypsum Co., 438 U.S. 422, 444-45, 98 S.Ct. 2864, 

57 L.Ed.2d 854 (1978), United States v. Warren, 612 F.2d 887 (5th 

Cir. 1980). - See - f  also Sec. 409.920(2)(c) Fla. Stat. (1993) 

("Knowingly" means done by a person who is aware of, or should be 

conduct and that  his conduct is 

cause the intended result). 

Accordingly, "knowingly" as akplied in this case means that the 

aware of the nature of his 

substantially certain to 

defendant knew that the injunction had been issued and acted in 

contravention thereof. 
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Willfully 

The United States Supreme Court defined the term "willful" 

as "when [willful is] used in a criminal statute it generally 

means an act done with a bad purpose." Screws v. United States, 

395 U.S. 91, 101, 65 S.Ct. 1031, 89 L.Ed.2d 1495 (1985) 

(upholding the vagueness challenge to 18 U.S.C. 52). The Court 

stated further that willfulness requires more "than the doing of 

an act proscribed by statute" and that "[a111 evil motive to 

accomplish that which t h e  statute condemns becomes a constituent 

element of the crime." As to vagueness the Court held: 

... the requirement of a specific intent to do 
a prohibited act may avoid those consequences 
to the accused which may otherwise render a 
vague or indefinite statute invalid...But 
where the punishment imposed is only for an 
act knowingly done with the purpose of doing 
that which the statute prohibits, the accused 
cannot be said to suffer from lack of warning 
or knowledge that the act which he does is a 
violation of law. The requirement that the 
act must be willful or purposeful may not 
render certain, f a r  all purposes, a statutory 
definition of the crime which is in some 
respects uncertain. But it does relieve the 
statute of the objection that it punishes 

the 
accused was unaware. 

Id. at 101-102. 

without warning an offense of which 

similarly to the Florida has defined "willful I' 

Supreme Court's definition. If 

United States 

lillful" means ntentionally, 

knowingly and purposely. Paterson v. State, 512 So. 2d 1109 c 
-16- 



@ (Fla. 1st DCA 1987). The Statute contains the necessary scienter 

element, since in all sec t ions  it punishes only that perpetrator 

who willfully, maliciously repeatedly follows or harasses 

another person. A person of ordinary intelligence can understand 

that he will have violated a statute if he followed or harassed 

another intentionally and with a bad purpose. It is the 

perpetrator's mental state which is the measure of his 

criminality. 

The Statute requires not  only that the act be intentional 

and with a bad purpose (maliciously). It also has to be done 

repeatedly. Each of these terms adds limitations to the Statute, 

curing any vagueness as to what conduct is prohibited. a 
Maliciously 

"Maliciously" is a term well-defined in criminal law. It 

isdefined as "wrongfully, intentionally, without legal 

justification or excuse, and with the knowledge that injury or 

damage will or may be caused to another person or the property of 

another person." Fla. S t d .  Jury Instr. (Crim.) 130, 109. I_ See 

also, State v. Gaylord, 356 So. 2d 313 (Fla 1978) ("maliciously" 

means ill will, hatred, spite, an evil intent). The term 

maliciously, in combination, with the term "willful", clearly 

requires the perpetrator's conduct to be done intentionally, with 

an evil purpose and without legal justification. The terms 

"willfully" and "maliciously" are legal terms defined in familiar 

-17- 



0 legal terms. Bradley v. United States, 410 U.S. 605, 93 S.Ct. 

1151, 35 L.Ed.2d 528 (1973). As such, these terms delineate what 

conduct is proscribed. 

Repeatedly 

The plain and ordinary meaning of "repeatedly" can be 

determined by referring to a dictionary. Green v. State, 604 So. 

2d 471 (Fla. 1992). "Repeated" means: "I: renewed or recurring 

again and again: constant, frequent." Webster's Third New 

International Dictionary; 1924 (1986 Ed.). Applying this 

definition to the term "repeatedly" further clarifies the 

proscribed conduct in the Statute. 

intentionally with an evil purpose and 

0 an isolated incident. 

Harasses 

The perpetrator must act 

such act must be more than 

The Statute in Section (l)(a) defines "harasses" as follows: 

(a) "Harasses" means to engage in a course 
of conduct directed at a specific person that 
causes substantial emotional distress in such 
person and serves no legitimate purpose. 

Petitioners challenge this statutory definition on the individual 

terms and not on the whole statutory definition. Petitioners 

allege that the terms "substantial emotional distress" and "no 

legitimate purpose" are not sufficient to prevent arbitrary 

8 enforcement. 

-18- 



The Statute's definition of "harass" was modelled after the 

definition of "harass" in federal criminal statutes. The United 

States Congress enacted the Victim Protection Act of 1982, Pub. 

L. No. 97-291, 96 Stat. 1248, which included 18 U.S.C. gg 1512, 

1513 and 1514. These statutes related to the intimidation of or 

retaliation against witnesses and informants, and 61514 permits 

the Government to obtain an injunction to prohibit harassment of 

a federal witness. "Harassment" is defined in %1514(c) as 

follows: 

As used in this section -- 
(1) the term "harassment" means a course of 
conduct directed at a specific person that -- 

( A )  causes substantial emo t iona 1 
distress in such a person; and 

(B) serves no legitimate purpose; and 

(2) the term "course of conduct" means a 
series of acts over a period of time, however 
short, indicating a continuity of purpose. 

The Florida Stalking Statute mirrors in virtually identical 

language the Federal definition of "harassment". See Fla. Stat. 

§784.048(1)(a) and (b), supra. 

The Eleventh Circuit upheld this model for the definition of 

the "harassment" in the Florida Stalking Statute, although -he 

Statute's constitutionality was no t  in issue. United States v. 

.-,-+--I Tison 780 F.2d 1569 (11th Cir. 1986). 
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The Statute's reference to "substantial emotional distress" 

is analogous to the definition of "severe emotional distress," as 

set out in Section 46, Restatement (Second) of Torts (1965) and 

approved by this Court in Metropolitan Life Insurance Co. v .  

McCarson, 467 So. 2d 2 7 7  (Fla. 1985). This definition is: 

846 Outrageous Conduct Causing Severe Emotional Distress 

(1) One who by extreme and outrageous 
conduct intentionally or recklessly causes 
severe emotional distress to another is 
subject to liability for  such emotional 
distress, and if bodily harm to the other 
results from it, f o r  s u c h  bodily harm. 

This Court also adopted the comments explaining the application 

of Section 46: 

d .  Extreme and outrageous conduct 

. , ,It has not been enough that t h e  defendant 
has acted with an intent which is tortious OK 
even criminal, or that he has intended to 
inflict emotional distress, or even that his 
conduct has been characterized by "malice, " 
or a degree of aggravation which would 
entitle the plaintiff to punitive damages fo r  
another tort. Liability has been found only 
where the conduct has been so outrageous in 
character, and so extreme in degree, as to go 
beyond all possible bounds of decency, and to 
be regarded as atrocious, and utterly 
intolerable in a civilized community. 
Generally, the case is one in which the 
recitation of the facts to an average member 
of the community would arouse his resentment 
against the actor, and lead him to exclaim. 
"Outrageous. ! '' 

-20- 



. . .  V .  

g. The conduct, although it would otherwise 
be extreme and outrageous, may be privileged 
under the circumstances. The actor is never 
liable, far example where he has done no more 
than to i n s i s t  upon his legal rights in a 
permissible way, even t.hough he is well aware 
that such insistence is certain to cause 
emotional distress. 

The Statute's requirement of "substantial emotional 

distress" and the Restatement's definition of "severe emotional 

distress" are analogous. Both exempt intentional acts if the act 

attempts to enforce a legal right in a lawful way. As such, this 

aspect of the Statute's definition of "harasses" has established 

roots in the legal system and therefore provides the necessary 

guidance to avoid arbitrary enforcement. This position has been 

adopted in Woolfolk v. Virqinia, No. 73-93-2  (Va. Ct. App. August 

23, 1994)(Attached as Exhibit A), when the Court upheld its 

stalking statute against t h e  same challenge. 

The Petitioners contend, however, that the  definition of 

"harasses" is impermissibly vague since it contains a subjective 

standard. The subjective standard suggested is t h a t  the term 

"that causes substantial emotional distress in such person and 

serves no legitimate purpose'' introduces the concept of the 

"eggshell plaintiff I' into criminal law. As such the Petitioners 

argue that a defendant does nat know if his conduct offends until 

after the stalking occurred, since in some situations a normal 

person would not suffer substantial emotional distress while a 

highly sensitive person would. 
0 
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This claim was rejected by the Pallas court, which upheld 

the statute us-ng a "reasonable person" standard. The Third 

District held the Statute was similar to the assault statutes, 

where a "well-founded fear" is measured by a reasonable person 

standard, not a subjective standard. Under the Statute, the 

definition of "harasses" proscribes willful, malicious, and 

repeated acts of harassment which are directed at a specific 

person, which serve no legitimate purpose, and which would cause 

substantial emotional distress in a reasonable person. Pallas, 

See also Woolfolk v. 6 3 6  So. 2d at 1361 (emphasis added). 

Virqinia, supra. 

0 The Statute does not use a subject-ve standard to determine 

if the victim suffered substantial emotional distress, therefore 

the Petitioners' argument that the term "substantial emotional 

distress" is vague fails. Because "substantial emotional 

distress" is measured by a reasonable person standard, the term 

gives fair notice of what conduct is prohibited. 

"Serves a Leqitimate Purpose" and 
"Constitutionally Protected Activity" 

The Statute excludes from criminal prosecution conduct which 

"serves a legitimate purpose" or which is "constitutionally 

protected activity." The Petitioner contends that the  failure to 

define these terms is fatal. The State submits the fact that the 

Statute fails to define these terms is of no moment because the 
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0 terms are surplusage. American Radio Relay Leaque v. F . C . C . ,  617 

F.2d 875 (D.C. Cir. 1980) ( A  statute should be construed so that 

effect is given to a11 its provisions, but courts will not give 

independent meaning to a word where it is apparent from the 

context of the statute the word is surplusage). As previously 

stated, stalking can only be charged if a perpetrator harasses 

another maliciously, to wit: wrongfully, intentionally, and 

without legal justification or excuse. Therefore, conduct is 

only  proscribed if done without legal justification or excuse, 

which under the Statute, would equate to "without a legitimate 

purpose.'' If the conduct is constitutionally protected, then it 

is done with "lawful justification," and then does not fall 

within the Statute. 

purpose" renders the statute vague since it leaves to the 

arresting officer the total discretion as to what is a legitimate 

purpose. This position misses the mark since the Statute is 

violated only when the conduct is done willfully, maliciously, 

and repeatedly. These terms appear in other criminal statues and 

have already provided the  needed guidance to law enforcement to 

determine when a statute has been violated. 

Section 782.04(2), Florida Statutes (1993), provides that 

the unlawful killing of a human being, w,ien perpetrated by any 

act imminently dangerous to another and evincing a depraved mind 

-23- 



0 regardless of human life, although without any premeditated 

design to effect the death of any particular person, is second 

degree murder. These terms, "imminently dangerous to another" 

and "evincing a depraved mind" are not defined, but, this has 

caused no vagueness problem. Rather, the terms have been defined 

by the courts as an act which a person of ordinary judgment would 

know is reasonably certain to kill or do serious bodily injury to 

another done from ill will, hatred, spite or an evil intent, and 

is of such a nature that the act itself indicates an indifference 

to human life. Marasa v.  State, 394 So. 2d 544 (Fla. 4th DCA 

1981). 

Section 806.13# Florida Statues (1993), provides that a 

person commits the offense of criminal mischief if he willfully 

and maliciously injures or damages by any means, any seal or 

personal property of another. This Statute also has withstood 

constitutional scrutiny since the courts have def kned "willful" 

as intentional, and "malicious" as an act done voluntarily, 

unlawfully, and without justification. Williams v. State, 92 

Fla. 648, 109 So. 505 (1926). 
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Course of Conduct 

The term "course of conduct" is defined by the Statute as "a 

pattern of conduct composed of a series of acts over a period of 

time, however short, evidencing a continuity of purpose. It The 

terms of the definition are clear and unequivocal. A "series of 

acts" by its plain and ordinary meaning, is more than one act in 

sequence. This term must be read in conjunction with the term "a 

period of time" and together they mean that a linked series or 

otherwise defined actions taking place over even a brief period 

of time is criminal activity that may subject the perpetrator to 

prosecution. - See 18 U.S.C. 1514, supra. 

Fol lowinq 

The term "following" when read as part of the whole and not 

in isolation, limits arbitrary enforcement. Following only  

becomes criminal when done willfully, maliciously and repeatedly. 

Thus, a perpetrator can be charged with stalking if he 

intentionally, knowingly, purposely and without legal 

justification or excuse, follows another person with the 

knowledge that injury or danger will or is likely to be caused to 

such person or the person's property. This certainly meets 

constitutional muster. 
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CONCLUSION 

Based on the foregoing, the State respectfully prays that 

that Section 784.048 Florida Statutes (1992) and Section 

784.048(2) thereof, to be constitutional. 
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Present: Chief Judge Moon, Judge F i t z p a e i c k  and 

Retired Judge Hodges" . 
&ued at Richmond, Virginia - Attorney General 

Library 

v. R e ~ o t d  NO. 1173-93-2 

,. . . 
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OPnlION BY 
'JUDGE JOHANNA LA- FZTZPATRICK 

AUGUST 23, 1994 - m H  THE CIRCUIT COURT QF LOUISA COUNTY 
M 
tA 
S 

Franklin - 

Anderson 

Lloyd C, SuUenberger, Judge - , , .  . .  

P. Hall (Hall & Hall, an briefs), for appellant. 

Ann B, Walk=, Assistant Attorney General (Jan- S. 
111, Attorney ~aneral, an b r i e f ) ,  for appellee. 

L. Woolfolk, 3r. (appellant) w a s  convicted in a 

jury t z ia l  a f - s t a ~ r  * i n i o l a t i o n  of Code 5 18.2-60*3 (1992) 

appeal, he egt5es that the statuta is unconstitutionally vague 

an& overbroad. In addition, appellant contends that even if the .__ - 

statute is valid, there, is insufzicient evidence to sustain his 

e o n v i a i o n .  For the reasans set f u e b  below, w e  find Code § 

18-2-60.3 (1992) v a l i d  and the evidence sufficient ta dunvict. 

Acz:ardhgly, w e  afZixm 

BAcxGaoum 

Under well-established principles o f  appellate review, we 

appellant in m e  1991, aft= fifteen years of marriage. MS. 

..... . . -,.- 
A -  - . .  

-'--l*.*v- 

- -. -BIT "A" 



marriage, :and the 

custody o f  the twa minor children born of the 

final decree of divorce granted appellant the 

v i s i t  with the children at reasonable times and 
. .  places:". 'By mid-July 1992, Ms. Waalfolk, acting upon the 

reconmendation of appellant's psychologist, suspended all contact 

and conxmunication between appellmt and the children. 

Following appaLlant's separation frma MS- woolfolk in 1987, 

he engaged fn a pattarn o f  conduct that frequently involved 

fo lhwing  her and maintaining surveillance on her-residence. 
.. . 

31 the Summer of 1992, aft= MS- W Q O l f O l k  began dating B i l l .  

Carter, appellant's surveilimes activities increased 

dramatically. 

dead-end stxaet where 24s. Wuolfolk lived, parkbg within sight of 

the r~sidence,~ andwatefihcr ae-house for extended periods of 

These activities included *iving up and dam the 

I TbmsQ? act iv i t ies  ac-ed at bath day and night. In 

addition, appellant followed M s .  Woolfolk ar her guests an 
- 

3"' 
several occasions w i t h  his vehicle. 

va5 "alarmxirr after: discovering appellanr had fallowed her ta an 

emt-ef-town weddlng she kad a-eed w i a  a female neighbor. 

In Ju ly  1992, Ms. Woolfolk 

on August 12, 1992, sameone let the air ouk of a tire =. 
Carter's car w h i l e  the car was parked in MS. Woolfolk's driveway. 

Thereafter, appellant was sarved w i t h  a %o ~espass" notice ,  

forbidding hin f m  wmhg in o r  upon Ms- Waauolk's predsea- 

Appellant eontimad to drive past or park near MS. Woolfolk's 
/ 

residence. 

on September 19, 1992, at 7 : O O  a,m-, m. carter awoke to a 



telephone call from a male call- who sated ,  +'If you don't s t o p  

seeing her, I'm gaing to shoot both  YOU^ asses." At trial, m. 
b t e r  te s t i f i ed  that he was dating only Ms. Woolfolk during &is 

period of tima and that he recognized the caller's voice a5 

appellant's. After Z&= C a z r t e r  received the call ,  he contacted 

Ms. Woolfolk and infarmsd her of appellant's threat. The next  

day, Hr. Carter saw appellant e i v e  through his ,  Eir, C m e P s , '  

Ftedrkksburg apartmerit coiplex 

Louisa County residenca. 

.. - 

f a r t y  miles from appellant s 
+ . -. 

on September 23, 1992, at approximately 1 0 : ~  p . ~ ,  two &ys 

after t&e thzaataning telephone call, Ms. W a d P o l k  saw 

appellant's unoceupb4 ear parked nea r  her hame. 

Richardson, me of Ms. Wmlfalk's neighbors, testified that she 

-1ta B. 

I_ 

saw appeUant drive down & street several times that night- 

@. Woolfolk becane upset and feared that appelkant was samewhere 

near ,%-hrme on foot, 

continued t m  pazk near or in sight of MS. WoalfaB% hme, 

was w i + a  view ~f her r.esidenca evexy day frm Sep-er 24 

Throughout the following w e e k ,  appellant 

He 

until tbe date o f  his arrest cn Septmber 2 8 ,  1992. 

The evidstrca established that in respanse to appeUant's 

threat and eDuT=e of conduct, Ms. WaalfoU carried tear gas 

.he= pursm, had mntion d e t m c + m  lights installed an the outside of 

her hame, and "slept w i t h  a hammerw beside hex bdt. 

fo r  appellant: avmrywhare she w e n t  and, an one occaSfoTt, she 

obtained a police escart wherr she drove m. -er's car back to 

?redricksburg 

She watched 
-4. 



Appellant denied making the tbreatening telephane all to 

Mr. Carter. He stipulated at t z i a l  that he was frequently w i t h i n  

@ieW of Ms. Woolfolk's home, tha t  he follawed Mr. C a r t a r  and that 

ha &ova thruugh m. Carter's a p m e n t  complexpn September 2 0 ,  

1992.  However, appellant argues that he engaged in a l l  these 

activities to monitor h i s  childzen's environment and prapqe far 

a futura custody hearing. 

Generally, we decide cms t i tu t iona l  queslio& only when 

necessary to the appropriate disposition of the case. 

Accordingly, we first ad-ass appellant's challenge to the 

sufficiency of t%e evidence to suppa* h i s  conviction. 

-11 V. C-aLth, 199 Va. 397, 400, 100 S.E-Zd 1, 3 

(1957). TUhen considering the  su- . .  &-the evidence on 
- 

pea-3, a f  2t criminal cowicti-cm, we view all the evfdenca 

Lie  light most favarable to the Camonwealth and accard to the 

evidence all reasonable inferences fa ir ly  deducible therefzam. 

.p 

The jury's verdict wZLL not be disturbed QII appeaL unless it is 

plainly wrong or without evidence to support it." 

co 6 Va, Am. 172, 176, 366 S.E.2d 719, 721 

( 1 9 8 8 )  (cibt2om o m i t L , e ) .  Furthsr, "[tlhe weight w e &  should 

be given to evidence and whether the testimony of a w i . t n e s s  is 

credible axe questibns *iCS the fact finder m u s t  decide." 

Br idaeman v. c- onweaJtQ, 3 Va. App. 523, $ 2 8 ,  351 S.E.2d 5 9 8 ,  

Travkrso v, 

hl 

601-432 (1986) . 
Appallant argues that the Ccmmonwealth failed to prove that 



he acted v i t h  the intent to cause a o t f o n a l  distress ,  and that 

"[a]  f a i r  reading o f  the recard in tbis case reveals nothing mare 

@than a father who was worried and concerned about his chi1-x~~ 

We reject this cantention. The jury was eatitled to 

disbelieve appellant's explanatian that  he acted only out of 

concern for his childran. 

Appl 83,  8 8 ,  354 S.E.2d 95, 98 (1987)(~-). mer, I#[t]he 

bere possibility that the acazsed might have had a n o t k  purpose 

See wt v, c-enw ealth, 4 Va. 

- . -x;+,*-7 

than that feund by the fact finder is insufficient td reverse the 

conviction." Be11 v. C a w  wealt4, 11 Va, App. 530, 534, 399 

S-E-2d 450, 452-53 (1991). 

The Cmxnonweala groved beyond a reasanable doubt that 

apprSlant a c k d  w i t h  a specific intent when he engaged in his 

p a t b m  of nsta;lkingn conduct, 
-- 

See C O G  5 18+2-60.3 (1992) 

@ " [ S ] p d f i c  intont m y ,  L i k e  any o t & w  fact, be shown by 

cir.t=umstarr-, 

Qnly by the Vords or canduet of the person who is d a b &  to have 

entertained it. ' " 

fntant is a stata of mind which can be evidenced 

B e l L ,  I1 VL App. at 5 3 3 ,  399 S.E.2d at 452 

(quoting &u&&,$rh v. c- ealt4, 396 Va. 210, 2 1 6 ,  83 S.E.2d 

3.69, 373 ( 1 9 5 4 )  } "A persan's conduct may be masused by its 

natural and probablrs consquances. The finder of fact may infar 

. that a peaon intends the natural and probable eansequencas of 

 hi^ acts." -be37 v. C-0- t 4 u va. App. 476, 484,  405 

S.E.2d 1, 4 (5991) (citatian and=&). 

The evidence greved that appelhnt sta lked  his  ex-wife. 

Fr=lm mid-summrar I992 until his a z e s z  Fn September 1992, he 



this -8ae by driving through Mr. Carter 's  apartment cnmplex and 

repeatedly driving by MS. woolfoa's residence. 

testffkad t h a t  appellant's threat, caxtbined with h i s  persistent 

course of conduct, "terrifiedii her. In addition, she believed 

that appellant wanted to shoot or kill her- 

HS. woolfolk 

- 

From these facts and ci'rcumstances, the jury could properly 

find mat appellant, on mare a a n  one accasion and w i a  no 

legitisate purpose, engaged in conduct intended to cause h i s  ex- 

W i f e  to sufzer the specffie,amotionaX dfstzess generated by 



Appellant next argues that Code: S 18.2-60.3 (1992) is 

.uncanstitutiona~y vaque. T I I ~  statute in affect in S e p t d e r  '' 

1392, provided, in p m :  

Any p e s o n  who on mare than one oceasian angages 
in cOnduct with the intent to cauae emetional U s t r e s s  
to another person by placing that persan in reasonable 
fear of dMth 02: bedfly injury shall be guilty o f  a 
C l a s s  2 ~sd-nor. 

-a. - -9, .. . . 

Cade S 18 .2-6QW3 (A) (1992) ;I. Appellant argues, b t e r  a l i  i-, &t- 

hopelessly vague in -at it f a i l s  to appraise a3potantial  

decendant of what:  SO- of conduct might violate its terms," ''we 

disagree. 

As a tbrasftold matter, the Commonwealth argues t ha t  
-- 

appeUant la- standing to mstke a vagueness challenge tn fomner 

e d e  s 18.2-60.3 (1992) because "an allegation that a statute is 

uncahstitutfonally vague eannut be lodged by ane who bas engaged 

in conduct 'clearly proscribd' by the stabzke-" . W e  have 

previously considerad and rejacked this aquzumt h pe*ins V. 
3 

Caxmanweal+$ , 12 va. App. 7, 402 s.E.2d 229 (3991), where we held 

that a & f m n & m t  had standinq to challenge the statutes in 

b d s  5 1842-60.3 Was amended by the General AsSdly  dUX- 
the 1994 regular session. - The cuz=ent statute provides, in part: - 

# 

~ n y  p a s o n  -wha 'a m o r e  than O n e  occasion engages 
in conduct direct& at anather person with the b t m t  
b placo, ar with the knowledge that the canduct 
places, that other parson in r8asoMbla fear of d e a a ,  
criminal sexual assault, or bodily i n j v  to that o t h p r  
person or to that o w  p-on's spouse or child sha l l  
be guilty of a Clas-2  misdemeaaar. 

hq 7 



question on overbreadth and vagueness grounds. 

S.E.2d a t  232; 
Id. at L2, 402 

a l so  Kolander v, La wson, 463 U.S. 3S2, 358 n-a 

0 (1983). 
~a reject appellant's cantontion *at the- term *fanotional 

is "hopelessly vague, "IR determining whetfier a 

hgis lat ive  e n a c w t  is u n e m s t i t u t i o n a i i y  vague, the Supreme 

Court [of the Uhited States] has cansidered whether the words 

used have a well-settled common-law meaning, and whether the 

state's case law demnstrates that the language used, while 

o t k - n i s e  vague has been judicially narrowed. I' 

Of NnXZ'ollt;, 216 Va. 362, 366, 218 S.E.2d 730, 733 (1475), an- 

dismissed, 424 U.S. 936 (1976) ~citatzcns omit ted) .  

"emational distzass" is a common and we1.1-racagnized legal  term 

I 

- 

eaL 

The te=. 

that has been judicially narrowed by existiaq Virginia law.-=- 
" *  

sc:i?'Lzlre tc prcnote t4e e!nd f o r  whi& it w a s  enaczed, if such an 

h t s q r e t a t i c m  can reasunahly be made f r a m  L%e lanquaga used- 

f n D I = 3  v. Bda'rl. of County 

S . E . Z d  348, 311 (L983); Harris v. Commonwealth, 142 Va. 6 2 0 ,  6 2 5 ,  

128 S.Z= 578 ,  579 (1925). Generally, the words and phrases used 

in a statiite shoulc! be given the- ordinary and usually accept26 

.meaning unless a dizferezzt intention is fairry manifest. See 

HuiEman v. K i t e ,  198 ~ a .  196, 199, 93 s.z,zC 328, 331 (1956). 

ervibors, 226 va. 382, 307-88,  309 

% 

' 0  8 



The ordinary meaning of d i s k a s s ,  as defined by Wabster's 

dictionary, is as follows: 

Distress comm0nL.y *lies conditions or 'circumstances 
xhat cause physical or mental stress or strain, 
suggesting strangly the need for assistance; in 
application to a mental state, it inplies the straia o f  
fear, anxiety, shame or the like- 

Webster's Third New fnteznat ional  Diction- 660  (1981). In 
7k 

additinn, Dosland's Medical Dictionary defines distress as: 

"physical ~r mental anguish or suffering.1~ 

Medical Dictionary 398 (26th cd.  1981). 

Dorland's Illustra-d - 
I '-.*,- , : 

The Supreme Court of V i s f i i n i a  has also discussed tbe meanbg 

of the tam %motional distress" in the context of civil t o r t  

actions.  Porner Code 5 18.2-60.3 (1942) imposes c=iminal 

l i ab i l i ty  far specific canduct= that,  in the civil arena, cauld 

give rise t3 a claim for daxages for the intentional i n f l i e f o n  
- 

Q f  Boro t ima& diatmass. Those cases which define the elements Of 

the t n r t  of tbe intenrional  i n f l i c t i o n  of emotional dktzess  are 

af  V i q i n i a  explained: 

> 

BUssa, 243Va- at 27, 4'00 S . E . Z d a t  163 (quotbg Restatement 

(Secand) of T&s S 46, comment j (1965) ) (emphasis added) = $ee 

also Ruth v. Fletc.l.ley I 237 Va, 368, 368, 377 S.E.2d 412, 413 

(1989)(Liability found only where t h e  canduct was ouL-agecrus and 

* btalerable  in that it offends a g a i n s t  the generally accepted 

9 



a 
.. 

c 

standards of decancy a.nd mrality) .  

term "emothnal distress" a= used in former Code S 18.2-60.3 to 

mean the suffering or mental agu i sh  that arises fzom being 

placed in raasaisble fear o f  death or bodily injury and is so 

severe that no reasanable parson could be expected to endure it. 

Accordingly, w e  canstme the  

IwYn assessing the constitutionality of a statute, w e  m u s t  

presume that the legislative action is valid. The burden is on 

P e r k b ,  12 Va. App+ a t  34, 402 S.E.2d at 233 (citing CaJeman v q  

C i t v  o-na, 5 va. ~ p p ,  459, 462,  364 ~ . ~ . 2 d - 2 3 9 ,  241, rshfq 

d e n h a ,  6 Va: App. 2 9 6 ,  368 S.E.2d 298 (rsgs)) .  &g also U n i t w  

States v. NationaJ -u&c=3m - 8  372 U * S -  29, 32 (1963); 

u m d  V. DaV 3-97 Va. 7 8 2 ,  794, 91 S.E.2d 6 6 0 ,  669 (1956). 

-her, %e may canstrue our statutes to have a l i m i b d  

applicazfan if such a construction w i l l  tailor a e  statute ta a 

2 4 1 .  

sufziciant definiteness that ordinary peaple can understand 

357. 

S u p r e  m e  o f  tbe united Stakes explained that: 

Irr $--f Raekf a- , 408 U,S. 104 (1972) I the 
- f 

(criminal] laws [must] give the person of 0rdhax-y 
intolUgence a reasonabio oppartunit~ to know what is 
prahibited, so that he may act accardingly. . . . A 
vague law hpeSmissibly deleqates basic  policy rnattzrs 

*. 



to policemen, judges, and juries f o r  resolution on an - ad and subjective basis,  w i t h  the attendant dangers 
of a x b i e a x y  and discrhinatory  applications- 

& at 108-09 (footnote omittad), Bowever, "[i]f the terms of 

the statute, when measured by caaman understanding and practices, 

a 
suf fieiently a person as to what behavior is prahbi ted ,  

then the s t a t u t e  is not uaconstitutianally vague." s t e i n  v. 

22 Va. App, 65, 69,  4a2 S.E.2d 238, 241 (1991) 

(citations omittad) .. 
-.- . ' 

we conclude a a t  form& code 18.2-60.3 gave fair no t i ce  

Lh proscribed activity and is not unconstitutionally vague. 

Appellant reads the statute as prescribing all conduct done w i t h  

L ie  intent to cause the victin to suffer anv tme o f  emotional 

diswess. In addition, appellant contends that the statute 

creates a subjective standard requiring 'fa potential defendant to 

engage in she= guesswork as to whether his actions will cause 

'emotional distress' or not in each specific case.n By 

a t t m p t i n g  ta interpret each ward separately, instead ~ o f  reading 

tLe statute  as a whale, appellant has misconstrued the clear 

ineaning of f a m e  Cada 5 18.240.3 .2 

In our View, the statute dws not czeate a subjective 

standard, but in fact creates a "reasanable person" standard, aftd 

' t h r r e i o r e ,  the prosczibrd canduct does not vary with the 
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, .. 

. .  

# certainty can be demanded. w B w  Ce Mot or U n *  s v- United Stat% 

342 US. 337, 340 (1952). &ere, the clear legislative intant of 

0 former code 5 18-2-60 .3  was ta etop serious threatening and 

harassing conduct before it escaLaked i n t o  vi&nca. 

Professor Tribe has natt=ed, "the legislature confronts a dilemmt: 

to draft wit!! narrw particularity is to risk'nullification by 

easy evasion o f  t&e leqisiative purpose; to draft w i t h  great 

generality is to r i s k  enanarmnent o f  tbe innoc-t in a'net 

designed f o r  

As 

: :.";=.3i*f:: 
Lawrence B. Tribe, a e r i e a n  Const f t u t i a a  

5 12-31 at LO33 ( 2 d  ed. 1388) (footnote omitted). 

As a practical mattar, it is impossible to draft legislation 

delineating every gosaihie act of stalking tha t  would provide 

adequate protection far potential victims wikbout infringing .upon 

our constitutionaL freedoms. 

appropriate balm- between these t w o  eoncarns by requiring proof 

f ox me= Code s 18.2-60.3 st ruck  an 

beyond a reasonabh doubt that an accused acted w i t h  a specific 

intont .  

musk of nrcessity be examined in the liqht o f  the c~ndur, with 

whicii a defendant is e g e d . B *  r~a tiana7 Dairv Pradues c- 
372 U . 5 .  at 33 (citation omit*&). 

U . S .  7 3 3 )  757 (-74). 

con jmc t ion  w i t h  mora than ana we* ac t ,  the statute gives a 

person of or&fnazy intauigenca a reasonable o p p o r t u n i t y  to kaow 

"Zn datemining the sufficiency of the notice a s a t * e  

d 

See also Parker v. Lew, 417 

By requizkg a spccilAc intent in 

~ 

w h a t  is prescribed, m V '  r, 1 0 Ha 
453' U.S. 489, 495 (1982); sre &,&g Bovee, 342 U.S. at 342 

(requireaent of specLfic intent does such to d e s t r o y  any farce in 



argument that application o f  statuta would be unfafr or that 

a 
c a P l a i W t  would not know his  conduct is proscribed); Screws v. 

United S t a t q ,  325 U . S .  91 (1945) (specific &tent  element 

counters vaguemass challenges). Accordingly, w e  find that 

Appellant: alsa contends that f o m c  cade 5 18.2-60 .3  is 

unconstitutionaiLy averbroad, " ~ n  overbroad statute I is one mat 

is designed to burden or punish activities which are not 

constitutionally protected, buT; the statute ineludes w i t h L 7  i Z s  

scoge activitfas w h i c h  are proteeted by the F i r s t  Amendment.'* 

may be required to invoke the doctfYne, p a r t l c W l y  w h a  speech 

is joined w i t h  COME: 



. " .  
- . , - *  

involved, W e  believe that  the averbreadth of a slapate 
must not only be real, but substantial as well, judged 
in re la t ion to the statute's plainly legfitiaate sweep. 

. "  
& at 6150 

Po- Coda 5 18.2-60,3 was designed to proscribe certain 

iapermisaible conduci and not speech, 

[ T p e  mere fact that  one can conceive o f  same 

sufficient to render it susceptible to an overbreadtb 
challenge; . =ere must be a redistic danger tha t  * .  . .  . 
the statute itself will significantly compromise 
recognized First Amendment pratections of pa~%ies-noL.- s r  3 .. 
before t4e court for [Uie statute] to be facially 
challenged on overbseadth gxsunds. 

impemissible application of a statute is not L a  , -  ;y.2 

City CnunciLv. Tams vers fex, Vincent,  466 U . S .  7 8 9 ,  8QO-Ql- 

Va. App. at 15-16, 402 S.E.2d at 234. 

is present in  this case. 

No such %zalistic danger!' 

Va, 1063, 1065, 254 S.E.2d 95, 98 (1979). Applying tbb 

principle, we read former Code s 18.2-60.3 as prosc ib ing  only 

tc cause the specif ic  emotional distress generated by placing a 

vic t in  in reasonable fear of dcat!! 4.r bodily injuxy. 

nzrzcwing construeZion is not strained and prevents the 

possl5ility ar' overbread-. 

Such a 

seycnd a l l  reasonable doubt, .. 



construed. Because w e  find that f o w  Code S 18.2-60.3 is 

d i r e c t e d  p r h a r i l y  at conducrt= tbt has ~a Legitinate purpese and, 

if directed at speech then without  regard to its cantent, we 

conclude that appellant has not shown any overbreadth o f  the 

statute that is "substantial , . judged b relation to the 

statute's plainly l e g i t b t e  sweep. I@ Brnadrj c& , 413 U.S. at 6 1 5 -  
Aczardingly, appellant's overbread- challenge to fanam Cade 

§ 18-2-60.3 must f a i l ,  
. .  

Also, the evidence is sufficient to prove t h a t  appellant violated 

- the statute as we have intergteted it in t h i s  opinion. 

&ardirzgly, the! judqmnt a f  tila trial caurk is affirmed- 


