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INTRODUCTION

The Petitioner, COLIN FOLSON, was the Appellant below. The
Respondent, THE STATE OF FLORIDA, was the Appellee below. The
parties will be referred to as they stand before this Court. The

symbol "R" will be used to designate the record on appeal.

The strict issue before the Court is the constitutionality
of Section 784.048(3)&(4), Florida Statutes as applied to the
actions of Petitioner. These statutory provisions are two aspect
of the Section 784.048, Florida's Stalking Statute (the
"Statute"), making stalking (as defined in the Statute) a felony
when it done with a credible threat to cuase bodily injury or
death or when it is done in violation of an injunction. However,

Petitioner has made a facial challenge to the entire Statute.

The facial constitutionality of the Statute, in a whole
variety of contexts, has now been upheld by all of the District

Courts of Appeal.1 Two of these decisions, that of the

1 The Fifth District upheld the Statute in Bouters v. State,
634 So.2d 246 (Fla. 5th DCA 1994) review granted No. 83,558 (Fla.
June 21, 1994). The Third District upheld it in Pallas v. State,
636 So. 2d 1358 (Fla. 3d DCA 1994) and Folsom v. State, 638 So.
2d 591 (Fla. 3d DCA 1994). The Fourth District did so in State
v. Kahles, 644 So. 2d 512 (Fla. 4th DCA, 1994). The First
District did so in Varney v. State, 638 So. 2d 1063 (Fla. lst DCA
1994). The Second District did so in State v. Trammel, 644 So.
2d 102 (Fla. 2d DCA 1994).




Third District in Pallas and that of the Fourth District in
Kahles, read together, consider and dispose of every argument
made by Petitioner here attacking the facial constitutionality of

the Stalking Statute. 1In that sense, this Answer Brief is almost

redundant.

STATUTE AT ISSUE

Florida Stalking Statute, Section 784.048, Florida Statutes

(1992) provides:

784.048.5talking; definitions; penalties

(1) As used in this section:

(a) "Harasses” means to engage in a course
of conduct directed at a specific person that
causes substantial emotional distress in such
a person and serves no legitimate purpose.

(b) "Course of conduct" means a pattern of
conduct composed of a series of acts over a
period of time, however short, evidencing a

continuity of purpose. Constitutionally
protected activity is not included within the
meaning of ‘"course of conduct." Such

constitutionally protected activity includes
picketing or other organized protests.

(c) "Credible threat" means a threat made
with the intent to cause the person who is
the target of the threat to reasonably fear
for his or her safety. The threat must be
against the 1life of, or a threat to cause
bodily injury to, a person.

(2) Any person who willfully, maliciously,
and repeatedly follows or harasses another
person commits the offense of stalking, a
misdemeanor of the first degree, punishable
as provided in s. 775.082 or s. 775.083.




(3) Any person who willfully, maliciously,
and repeatedly follows or harasses another
person, and makes a credible threat with the
intent to place that person in reasonable
fear of death or bodily injury, commits the
offense of aggravated stalking, a felony of
the third degree, punishable as provided in
s. 775.082, s. 775.083, or s. 775.084.

(4) Any person who, after an injunction for
protection against domestic violence pursuant
to s. 741.30, or after any other
court-imposed prohibition of conduct toward
the subject person or that person's property,
knowingly, willfully, maliciously, and
repeatedly follows or harasses another person
commits the offense of aggravated stalking, a
felony of the third degree, punishable as
provided in s. 775.082, s. 775.083, or s.
775.084.

(5) Any law enforcement officer may arrest,
without a warrant, any person he or she has
probable cause to believe has violated the
provisions of this section.




STATEMENT OF THE CASE AND FACTS

The State accepts the Petitioner's statement of the case and
facts as a substantially accurate account of the proceedings

below.




POINT ON APPEAL

WHETHER SECTION 784.048, FLA. STAT. (1992) IS
UNCONSTITUTIONALLY OVERBROAD AND/OR VAGUE.




SUMMARY OF THE ARGUMENT

Section 784.048 in its entirety, Florida's Stalking Statute
(the "Statute"), and Sections 784.048(3)&(4) thereof,
specifically, are constitutional. This statute is
constitutional, and totally complies with the First or Fourteenth

Amendments of the United States Constitution. It is neither

overbroad nor vague.

The Statute proscribes stalking and harassing generally.
Stalking and harassing are forms of conduct, regardless of
whether the conduct may, in part, be evidenced through speech.
As such, the proscribed conduct in the Statute is not susceptible

to a First Amendment overbreadth challenge. Operation Rescue V.

Women's Health Center, 626 So. 2d 664 (Fla. 1993), affd in part and

revd in part, sub nom; Madsen v. Women's Health Ctr., 512 U.S. .

114 S.Ct. 2516, 129 L.Ed.2d 593 (1994); State v. Stalder, 630 So.

2d 1072 (Fla. 1994); Wisconsin v. Mitchell, 508 U.S. , 113

S.Ct. 2194, 124 L.Ed.2d 436 (1993). Furthermore, the Statute,
judged in relation to legitimate sweep, is not overbroad. Pallas

v. State, 636 So. 2d 1358 (Fla. 3d DCA 1994).

Furthermore the Statute 1is not subject to a vagueness
challenge. No portion of the Statute is "vague" to the degree
required to violate the First or Fourteenth Amendments. Rather,
the statutory provisions provide explicit guidelines for

determining which conduct is proscribed.

-6~




. In all, Petitioner's arguments have all been considered and

disposed of by the decisions of the Fourth District in Kahles the

Third District

constitutional.

in Pallas.

The Stalking Statute

is

facially




ARGUMENT

SECTION 784.048, FLA. STAT. (1992) IS NOT
UNCONSTITUTIONALLY OVERBROAD AND/OR VAGUE.

INTRODUCTION

This case addresses the strict issue of whether Section
784.048(3)&(4) of the Florida Statutes is constitutional as it
applies to the actions of Petitioner. Petitioner has also made a
broad facial challenge to Section 784.048, Fla. Stat. (1992) in
its entirety. The Petitioner's challenge to the Statute is based

on asserted overbreadth and vagueness.

Petitioner was charged with violating Section 784.048(3)&(4)
of the Statute, simple stalking. Since there is no First
Amendment  protection for malicious conduct, Petitioner's
overbreadth challenge must be rejected out of hand. His
vagueness claim can only relate to that portion of the Statute

that affects him. Parker v. Levy, 47 U.S. 733, 757, 94 S. Ct.

2547, 41 L.Ed.2d 439 (1974).

Nevertheless, the State will address additional aspects of
the Statute beyond Section 784.048(2) should this Court, in the

interest of judicial economy, wish to review the entire Statute

in one case.

Sections (2), (3) and (4) of the Statute prohibit the same

conduct, to wit: willfully, maliciously and repeatedly following

-8-




or harassing another person. Section (2) is a misdemeanor of the
first degree since that Section only prohibits the willful,

malicious and repeated following or harassing of another.

Section (3) of the Statute elevates such conduct to the
third degree felony of aggravated stalking when the willful,
malicious and repeated following or harassing conduct 1is
accompanied by a credible threat with the intent to place that
person in reasonable fear of‘ death or bodily injury. The
credible threat" placing a person in "reasonable fear" parallels
the "well founded fear in other pexrsons" element in the crimes of
assault,'aggravated assault and robbery. See §§784.011, 784.021

and 812.13 Fla. Stat. (1991).

Section (4) likewise elevates willful, malicious and
repeated following or harassing to the third degree felony of
aggravated stalking when the following or harassing conduct is in

knowing violation of a previous court order pfohibiting' such

conduct.

STANDARD OF REVIEW

The Statute's opponent must establish that the Statute is
invalid beyond, and to the exclusion of, every reasonable doubt.

See Bunnel v. State, 453 So. 2d 508 (Fla. 1984); State v.

Kinner, 398 So. 2d 1360 (Fla. 1981). See also New York State Club

Assn., Inc. v. City of New York, 487 U.S. 1, 108 S.Ct. 2225, 101




L.BEd.2d 1 (1988). (Burden of showing statute to be
unconstitutional is on the one challenging it, not the one

defending it).

In State v. Kahles, 644 So. 2d 512 (Fla. 4th DCA 1994), the

Court reiterated the proper analytical framework, as established

in vVillage of Hoffman Estates v. Flipside, Hoffman Estates, Inc,.,

455 U.S. 489, 494, 102 S.Ct. 1186, 71 L.Ed. 362 (1982) to be
utilized when a criminal statute is alleged to be facially
unconstitutional for overbreadth and vagueness. This proper
analytic framework is for the court to first determine whether
the enactment reaches a substantial amount of constitutionally
protected conduct. If not, the overbreadth challenge must fail.
Secondly, the court should examine the vagueness challenge and,
if there is no constitutionally protected conduct, should uphold
the challenge only if the enactment is impermissibly vague in all

of its applications.2 Kahles, supra.

2 In a facial challenge to the overbreadth and vagueness of a
law, a court's first task is to determine whether the enactment
reaches a substantial amount of constitutionally protected

conduct. If it does not, then the overbreadth challenge must
fail. The court should then examine the facial vagueness
challenge and, assuming the enactment implicates no

constitutionally protected conduct, should uphold the challenge
only if the enactment is impermissibly vague in all of its
applications. A plaintiff who engages in some conduct that
isclearly proscribed cannot complain of the vagueness of the law
as applied to the conduct of others. A court should therefore
examine the complainant's <conduct before analyzing other
hypothetical applications of the law. Kahles, 644 So. 2d 512
(Fla. 4th DCA 1994) (footnotes omitted).

-10-




THE STATUTE IS NOT OVERBROAD

Overbreadth is a doctrine limited to statutes involving
restrictions on First Amendment rights. If a statute does not
contravene the First Amendment, then an overbreadth challenge
fails. In a facial challenge to the overbreadth of a law, the
Court's first task is to determine whether the enactment reaches
a substantial amount of constitutionally protected speech. If it
does not, then the overbreadth challenge must fail. State v.

Kahles, supra; Village of Hoffman Estates v. Flipside Hoffman

Estates, supra.

This case involves harassment constituting threats to kill
and violation of an injunction This Court held that it is
constitutionally permissible to reqgulate the ‘'"violent or
harassing nature of Operation Rescue's expressive activity."

Operation Rescue v. Women's Health Center, 626 So. 2d 664, 671

(Fla. 1993), aff'd in part and rev'd in part, sub nom Madsen v.

Women's Health Ctr., 512 U.S. , 114 S.Ct. 2516, 129 L.Ed.2d

393 (1994). Additionally, the United States Supreme Court upheld
this Court's holding which restricted picketing around the clinic
against a First Amendment challenge when it "threatens" the
psychological and physical well-being of the victim. 1Id. The
United States Supreme Court specifically held that, "[c]learly,

threats to patients or their families, however communicated, are

proscribable under the First Amendment." 129 L.Ed.2d at 612.
(emphasis added). Threats, therefore, are not protected speech
-11=




under the First Amendment. Likewise, a violation of the domestic

violence injunction is not protected speech.

The Statute generally deals with stalking and harassing.
Stalking, in the normal sense of the word, is pure conduct.
Harassing may well include a speech component. This 1is
irrelevant here where we are dealihg with a threat of death. But
harassing in general 1is conduct which may, in part, be
articulated by speech. This speech survives any overbreadth
challenge, nevertheless, as the Statute regulates only words used
as a method to harass which, of itself, is conduct, even when

mixed with speech.

Pallas v. State, 636 So. 2d 1358 (Fla. 3d DCA 1994), clearly

articulated the correct rule. The Third District there upheld
the constitutionality of the Statute against both an overbreadth
and a vagueness challenge. The Third District rejected the
overbreadth challenge to the Statute, even where the method by
which the defendant harassed the victim was in a series of
harassing telephone calls made by defendant. The Court held that
the Statute survives an overbreadth challenge since the Statute
does not proscribe conduct unless: 1) the conduct is willful,
malicious, and repeated; 2) there must be a course of conduct
which would cause substantial emotional distress to a reasonable

person in the position of the victim; and 3) the conduct must

serve no legitimate purpose. Id. at 1363. For aggravated




stalking, there must also be a credible threat made with the
intent to place the victim in reasonable fear of death or bodily
injury, or, as in this case, the violation of a domestic violence

injunction.

That this conduct may be effected in part through speech
does not invalidate the Statute on freedom of speech grounds
where the use of words as the method with which to harass
involves conduct mixed with  speech. The controlling
constitutional considerations differ substantially from those
applied to pure speech. Pallas, 636 So. 2d 1363 (citing the

decision of this Court in State v. Elders, 382 So. 2d 687, 690

(Fla. 1980)). The applicable test that applies when conduct and
not merely speech is involved is that the overbreadth must not
only be real, but substantial as well, judged in relation to the
statute's legitimate sweep. Id.  The Third District in Pallas
concluded that the overbreadth challenge was not real and
substantial judged in relation to the Statute's legitimate sweep.
The State submits that the Pallas court correctly dealt with an

overbreadth challenge to the Statute.

In a related line of cases, this Court upheld Section
785.085(1), Florida Statutes (1989), commonly referred to as
Florida's Hate Crimes Statute. In so doing this Court followed
the United States Supreme Court's holding as to the Wisconsin

Hate Crimes Statute in Wisconsin v. Mitchell, 508 U.S. ; 113

-13-




S.Ct. 2194, 124 L.Ed.2d 436 (1993). This Court held the Florida
Hate Crimes Statute does not violate the First Amendment because
the statute punishes bias-motivated criminal conduct rather than

the expression of ideas. State v. Stalder, 630 So. 2d 1072, 1075

(Fla. 1994). This Court held that the Hate Crimes Statute
punishes the conduct that evidences the prejudice, even when

speech is a primary component of the conduct. The Stalder

analysis, a fortiorari, applies to the Statute since hate crimes

almost invariably involve a speech component, while often

stalking through harassing has no such speech component.

In summary, the Statute is not overbroad. Stalking, whether
by word or deed, done with the requisite specific intent to cause
harm or threat to the victim is not protected by the First
Amendment. The Stalking Statute regulates the conduct that
causes threat or harm, not the content of a message that may
accompany it. Lastly, the Statute by its terms ("course of
conduct") excludes constitutionally protected activity. This
type of exclusion has saved statutes from overbreadth challenges.

See, e.g., Arnett v. Kennedy, 416 U.S. 134, 162, 94 S.Ct. 1633,

40 L.Ed.2d 15 (1974). 1In this case, the exclusion is unnecessary

to protect against the overbreadth challenge.

THE STATUTE IS NOT VAGUE

Petitioner’'s vagueness claim can only relate to that portion

of the Statute that affects him. Parker v. Levy, 47 U.S. at 757,

-14-




But in any case, no portion of this Statute is "vague" in the
sense of violating the First or Fourteenth Amendments. 1In order
to succeed on a vagueness challenge, Petitioner must demonstrate
that the law is impermissibly vague in all of its applications.

Village of Hoffman Estates, supra. However, perfection of

language is not the rule, rather whether it wviolates

constitutional mandates. Kahles, supra; Pallas, supra; Stalder,

supra.

Petitioner challenges a number of terms of the Statute as

"vague". These terms will be addressed in turn.

Knowingly

"Knowingly," in criminal law, means actual consciousness, or

actually having knowledge of the facts at issue. United States

v. United States Gypsum Co., 438 U.S. 422, 444-45, 98 S.Ct. 2864,

57 L.Ed.2d 854 (1978), United States v. Warren, 612 F.2d 887 (5th

Cir. 1980). See also, Sec. 409.920(2)(c) Fla. Stat. (1993)
("Knowingly" means done by a person who is aware of, or should be
aware of the nature of his conduct and that his conduct is
substantially certain to cause the intended result).
Accordingly, "knowingly" as applied in this case means that the
defendant knew that the injunction had been issued and acted in

contravention thereof.

-]15-




Willfully
The United States Supreme Court defined the term "willful"

as "when [willful is] used in a criminal statute it generally

means an act done with a bad purpose." Screws v. United States,
395 u.s. 91, 101, 65 sS.Ct. 1031, 89 L.Ed.2d 1495 (1985)
(upholding the vagueness challenge to 18 U.S.C. 52). The Court
stated further that willfulness requires more "than the doing of
an act proscribed by statute” and that "[a]n evil motive to
accomplish that which the statute condemns becomes a constituent
element of the crime." Id. As to vagueness the Court held:

...the requirement of a specific intent to do
a prohibited act may avoid those consequences
to the accused which may otherwise render a
vague or indefinite statute invalid...But
where the punishment imposed is only for an
act knowingly done with the purpose of doing
that which the statute prohibits, the accused
cannot be said to suffer from lack of warning
or knowledge that the act which he does is a
violation of law. The requirement that the
act must be willful or purposeful may not
render certain, for all purposes, a statutory
definition of the crime which is in some
regspects uncertain. But it does relieve the
statute of the objection that it punishes
without warning an offense of which the
accused was unaware.

Id. at 101-102.
Florida has defined "willful" similarly to the United States
Supreme Court's definition. "Willful" means intentionally,

knowingly and purposely. Paterson v. State, 512 So. 2d 1109

(Fla. 1st DCA 1987). The Statute contains the necessary scienter
element, since in all sections it punishes only that perpetrator

who willfully, maliciously and repeatedly follows or harasses




another person. A person of ordinary intelligence can understand
that he will have violated a statute if he followed or harassed
another intentionally and with a bad purpose. It is the
perpetrator's mental state which 1is the measure of his

criminality.

The Statute requires not only that the act be intentional
and with a bad purpose (maliciously). It also has to be done
repeatedly. Each of these terms adds limitations to the Statute,
curing any vagueness as to what conduct is prohibited. This

position was adopted in State v. Sanders, No. $-94-0177 (Okla.

Crim. Nov. 29, 1994) citing with approval to Pallas v. State,

supra. (Attachaed as Exhibit A).

Maliciously
"Maliciously" is a term well-defined in criminal law. It
isdefined as "wrongfully, intentionally, without legal

justification or excuse, and with the knowledge that injury or
damage will or may be caused to another person or the property of
another person." Fla. Std. Jury Instr. (Crim.) 130, 109. See

also, State v. Gaylord, 356 So. 2d 313 (Fla 1978) ("maliciously"

means ill will, hatred, spite, an evil intent). The term
maliciously, in combination, with the term "willful", clearly
requires the perpetrator's conduct to be done intentionally, with
an evil purpose and without legal justification. The terms

"willfully" and "maliciously" are legal terms defined in familiar
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legal terms. Bradley v. United S$tates, 410 U.S. 605, 93 S.Ct.

1151, 35 L.Ed.2d 528 (1973). As such, these terms delineate what

conduct is proscribed.

Repeatedly

The plain and ordinary meaning of ‘"repeatedly" can be

determined by referring to a dictionary. Green v. State, 604 So.

2d 471 (Fla. 1992). "Repeated"” means: "l: renewed or recurring
again and again: constant, frequent." Webster's Third New
International Dictionary; 1924 (1986 Ed.). Applying this

definition to the term ‘'repeatedly" further clarifies the
proscribed conduct in the Statute. The perpetrator must act
intentionally with an evil purpose and such act must be more than

an isolated incident.

Harasses
The Statute in Section (1)(a) defines "harasses" as follows:
(a) T"Harasses" means to engage in a course
of conduct directed at a specific person that
causes substantial emotional distress in such
person and serves no legitimate purpose.
Petitioner challenges this statutory definition on the individual
terms and not on the whole statutory definition. Petitioner
alleges that the terms "substantial emotional distress" and "no

legitimate purpose" are not sufficient to prevent arbitrary

enforcement.
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The Statute's definition of "harass" was modelled after the
definition of "harass" in federal criminal statutes. The United
States Congress enacted the Victim Protection Act of 1982, Pub.
L. No. 97-291, 96 Stat. 1248, which included 18 U.S.C. §8§ 1512,
1513 and 1514. These statutes related to the intimidation of or
retaliation against witnesses and informants, and §1514 permits

the Government to obtain an injunction to prohibit harassment of

a federal witness. "Harassment" is defined in §1514(c) as
follows:
(¢) As used in this section --

(1) the term "harassment" means a course of
conduct directed at a specific person that --

(A) causes substantial emotional
distress in such a person; and

(B) serves no legitimate purpose; and
(2) the term "course of conduct" means a

series of acts over a period of time, however
short, indicating a continuity of purpose.

The Florida Stalking Statute mirrors in virtually identical
language the Federal definition of "harassment". See Fla. Stat.

§784.048(1)(a) and (b), supra.

The Eleventh Circuit upheld this model for the definition of
the "harassment" in the Florida Stalking Statute, although the

Statute's constitutionality was not in issue. United States v.

Tison, 780 F.2d 1569 (1l1th Cir. 1986).
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The Statute's reference to "substantial emotional distress"”
is analogous to the definition of "severe emotional distress," as
set out in Section 46, Restatement (Second) of Torts (1965) and

approved by this Court in Metropolitan Life Insurance Co. v.

McCarson, 467 So. 2d 277 (Fla. 1985). This definition is:

§46 Outrageous Conduct Causing Severe Emotional Distress

(1) ©One who by extreme and outrageous
conduct intentionally or recklessly causes
severe emotional distress to another is
subject to 1liability for such emotional
distress, and 1if bodily harm to the other
results from it, for such bodily harm.

This Court also adopted the comments explaining the application

of Section 46:

d. Extreme and outrageous conduct

..It has not been enough that the defendant
has acted with an intent which is tortious or
even criminal, or that he has intended to
inflict emotional distress, or even that his
conduct has been characterized by "malice,"
or a degree of aggravation which would
entitle the plaintiff to punitive damages for
another tort. Liability has been found only
where the conduct has been so outrageous in
character, and so extreme in degree, as to go
beyond all possible bounds of decency, and to
be regarded as atrocious, and utterly
intolerable in a civilized community.
Generally, the case is one in which the
recitation of the facts to an average member
of the community would arouse his resentment
against the actor, and lead him to exclaim.
"Outrageous.!"

LI Y

g. The conduct, although it would otherwise
be extreme and outrageous, may be privileged

-20-




under the circumstances. The actor is never
liable, for example where he has done no more
than to insist upon his legal rights in a
permissible way, even though he is well aware
that such insistence 1is certain to cause
emotional distress.

The Statute's requirement  of "substantial emotional
distress" and the Restatement's definition of "severe emotional
distress" are analogous. Both exempt intentional acts if the act
attempts to enforce a legal right in a lawful way. As such, this
aspect of the Statute's definition of "harasses" has established
roots in the legal system and therefore provides the necessary

guidance to avoid arbitrary enforcement. This position has been

adopted in Woolfolk v. Virginia, No. 73-93-2 (Va. Ct. App. August

23, 1994)(Attached as Exhibit B), when the Court upheld its

stalking statute against the same challenge.

The Petitioner contends, however, that the definition of
"harasses" is impermissibly vague since it contains a subjective
standard. The subjective standard suggested is that the term
"that causes substantial emotional distress in such person and
serves no legitimate purpose" introduces the concept of the
"eggshell plaintiff" into criminal law. As such the Petitioner
argues that a defendant does not know if his conduct offends
until after the stalking occurred, since in some situations a
normal person would not suffer substantial emotional distress

while a highly sensitive person would.
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This claim was rejected by the Pallas court, which upheld
the statute using a "reasonable person" standard. The Third
District held the Statute was similar to the assault statutes,
where a "well-founded fear" is measured by a reasonable person
standard, not a subjective standard. Under the Statute, the
definition of “"harasses" proscribes willful, malicious, and
repeated acts of harassment which are directed at a specific
person, which serve no legitimate purpose, and which would cause

substantial emotional distress in a reasonable person. Pallas,

636 So. 2d at 1361 (emphasis added). See also Woolfolk wv.

Virginia, supra.

The Statute does not use a subjective standard to determine
if the victim suffered substantial emotional distress, therefore
the Petitioner's arqument that the term "substantial emotional
distress" 1is vague fails. Because ‘"substantial emotional
distress" is measured by a reasonable person standard, the term

gives fair notice of what conduct is prohibited.

"Serves a Legitimate Purpose" and
"Constitutionally Protected Activity”

The Statute excludes from criminal prosecution conduct which
"serves a legitimate purpose" or which is ‘“constitutionally
protected activity." The Petitioner contends that the failure to
define these terms is fatal. The State submits the fact that the
Statute fails to define these terms is of no moment because the

terms are surplusage. American Radio Relay Leaque v. F.C.c., 617
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F.2d 875 (D.C. Cir. 1980) (A statute should be construed so that
effect is given to all its provisions, but courts will not give
independent meaning to a word where it is apparent from the
context of the statute the word is surplusage). As previously
stated, stalking can only be charged if a perpetrator harasses
another maliciously, to wit: wrongfully, intentionally, and
without legal justification or excuse. Therefore, conduct is
only proscribed if done without legal justification or excuse,
which under the Statute, would equate to "without a legitimate
purpose." If the conduct is constitutionally protected, then it
is done with "lawful justification," and then does not fall

within the Statute.

Petitioner contends that the failure to define "legitimate
purpose" renders the statute vague since it leaves to the
arresting officer the total discretion as to what is a legitimate
purpose, This position misses the mark since the Statute is
violated only when the conduct is done willfully, maliciously,
and repeatedly. These terms appear in other c¢riminal statues and
have already provided the needed guidance to law enforcement to

determine when a statute has been violated.

Section 782.04(2), Florida Statutes (1993), provides that
the unlawful killing of a human being, when perpetrated by any
act imminently dangerous to another and evincing a depraved mind

regardless of human life, although without any premeditated
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design to effect the death of any particular person, is second
degree murder. These terms, "imminently dangerous to another"
and "evincing a depraved mind" are not defined, but, this has
caused no vagueness problem. Rather, the terms have been defined
by the courts as an act which a person of ordinary judgment would
know is reasonably certain to kill or do serious bodily injury to
another done from ill will, hatred, spite or an evil intent, and
is of such a nature that the act itself indicates an indifference

to human life. Marasa v. State, 394 So. 2d 544 (Fla. 4th DCA

1981).

Section 806.13, Florida Statues (1993), provides that a
person commits the offense of c¢riminal mischief if he willfully
and maliciously injures or damages by any means, any real or
personal property of another. This Statute also has withstood
constitutional scrutiny since the courts have defined "willful"

as intentional, and "malicious" as an act done voluntarily,

unlawfully, and without justification. Williams v. State, 92

Fla. 648, 109 So. 505 (1926).
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Course of Conduct

The term "course of conduct" is defined by the Statute as "a
pattern of conduct composed of a series of acts over a period of
time, however short, evidencing a continuity of purpose." The
terms of the definition are clear and unequivocal. A "series of
acts" by its plain and ordinary meaning, is more than one act in
sequence. This term must be read in conjunction with the term "a
period of time" and together they mean that a linked series or
otherwise defined actions taking place over even a brief period
of time is criminal activity that may subject the perpetrator to

prosecution. See 18 U.S.C. 1514, supra.

Following

The term "following" when read as par of the whole and not
in isolation, limits arbitrary enforcement. Following only
become criminal when done willfully, maliciously and repeatedly.
Thus, a perpetrator can be charged with stalking if he
intentionally, knowingly, purposely and without legal
justification or excuse, follows another person with the
knowledge that injury or danger will or is likely to be caused to
such person or the person's property. This certainly meets

constitutional muster.

SUBSTANTIVE DUE PROCESS

The Petitioners next contend that the Statute violates

substantive due process because, by its vague and uncertain




terms, it criminalizes activity that is inherently innocent.
Their argument is the same one on which they base their vagueness
challenge. The vagueness challenge fails because of the
narrowing construction this Court must impose upon the Statute.
The Statute is only directed at unlawful conduct and therefore
innocent and legitimate conduct does not come within its ambit.

Therefore, Petitioners' substantive due process challenge must

also fail.




CONCLUSION

Based on the foregoing, the State respectfully prays that
this Court affirm the district court and the trial court and hold
that Section 784.048 Florida Statutes (1992) and Sections
784.048(3)&(4) thereof, to be constitutional.
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The STATE of Oklahoma, Appellant,
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LUMPKIN
ACCELERATED DOCKET ORDER

*]1 Appellant was charged by Information in Tulsa County, Case No. CM793-

1515 with Stalking. On November 22, 1993, Appellee filed a Motion to Dismiss
before trial alleging 21. 0.S.Supp.1993, s 1173 is unconstitutional. A
hearing on the motion to dismiss was held on November 30, 1993. Judge Musseman
granted the Appellee’s motion to dismiss finding that the statute is
"unconstitutional in that it violates the due process clause, as well as the
fifth amendment, presumption of innocence, and that it is vagque, overbroad, and
cannot be reasonably interpreted by anyone subject to the statute with common
knowledge and understanding." From this decision, the State has perfected this
appeal.

Pursuant to 22 0.S.Supp.1993, Ch.18, App., Rules of the Court of Criminal
Appeals, Rule 11.3, Appellant made application for this case to be assigned to

e Accelerated Docket of this Court. No objection was filed by Appellee. The

positions or issues were presented to this Court in oral argument October
20, 1994, pursuant to Rule 11.5(c). At the conclusion of oral argument, the
parties were advised of the decision of this Court.

Appellant raised three propositions of error on appeal:

I. Statutes are presumptively constitutional;
IT. 21 0.8. s 1173 is not unconstitutionally vague; and
ITI. Subsection E does not unconstitutionally shift the burden of proof.

The case before us does not involve a question of fact, but instead presents a
matter of law. We begin with the basic rule of statutory construction that
"Every presumption must be indulged in favor of the constitutionality of an act
of the Legislature, and it is the duty of the courts, whenever possible, to
harmonize acts of the Legislature with the Constitution." See State v.

Pratt, 816 P.2d 1149, 1151 (Okl.Cr.1991).

Appellant argues that Section 1173 of Title 21 is not vague. The standards by
which we are to determine the constitutionality of a challenged statute are
clear. The United States Supreme Court has said, "As generally stated, the
void-for-vagueness doctrine requires that a penal statute define the criminal
offense with sufficient definiteness that ordinary people can understand what
conduct is prohibited and in a manner that does not encourage arbitrary and
discriminatory enforcement." Kolender v. Lawson, 461 U.S. 352, 357, 103
S.Ct. 1855, 1858, 75 L.Ed,2d 903 (1983). The United States Supreme Court has
stated, "(W)e have recognized that the overbreadth doctrine is ’strong
medicine’ and have employed it with hesitation, and then ‘only as a last

Copr. (C) West 1995 No claim to orig. U.S. govt. works
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(Cite as: 1994 WL 666161, *1 (Okla.Crim.App.))
resort." / Broadrick v. State, 413 U.S. 601, 613, 93 S.Ct. 2908, 2916, 37
L.Ed.2d 830 (1973).

dditionally, this Court has stated that "It is fundamental that statutes
*ating criminal offenses must be drawn in language sufficient to apprise the

blic of exactly what conduct is forbidden. A statute which either forbids or
requires the doing of an act in terms so vague that men of common intelligence
must necessarily guess at its meaning and differ as to its application violates
the first essential of due process of law." Hayes v. Municipal Court of
Oklahoma City, 487 P.2d 974, 976 (0Okl.Cr.1971). We have no difficulty in
concluding that 22 0.5.Supp.1993, s 1173 gives fair notice of the proscribed
activity and is not void for vagueness on its face.

*2 The legislature has responded to the increased public awareness and
media attention devoted to the stalking of an individual. A careful balance
must be achieved for a statute addressing stalking to be effective. Stalking
statutes must be defined as broadly as possible to maximize victim protection,.
but narrowly enough to prevent serious abuse. We believe 21 0.S.Supp-1993, s
1173 provides ample clarity and notice. The word "repeatedly" adds to the
specific intent required to commit the offense as well as the restraint law
enforcement officers and prosecutors must follow. Not until a perpetrator
follows or harasses a victim more than once does the conduct rise to a criminal
level. Additionally, by using the words, "willfully and maliciously," the
legislature has provided that it is the perpetrator’s intent which triggers
this statute. This construction is consistent with the decisions in other
jurisdictions. See Pallas v. State, 636 So.2d 1358 (Fla.App. 3
Dist.1994): People v, Heilman, 30 Cal.Rptr.2d 422 (Cal.App. 4 Dist.1994).

Appellant also argues that contrary to the District Court’s finding, this
statute does not unconstitutionally shift the burden of proof to the
defendant. A rebuttable presumption created by the legislature will not be

stained if there is no rational connection between the fact proved and the
.timate facts presumed. Baledge v. State, 536 P.2d 13291 1330 (Okl.Cr-
1975). Judge Musseman found that in this case the rebuttable presumption
created in Section 1173(E) provided "no rational connection between the facts
proved and the ultimate facts presumed." We find a rational connection does
exist between the facts proved (which are (1) a course of conduct by the
perpetrator; (2) a request by the victim for the perpetrator to cease this
conduct; and (3) a continuation of the course of conduct); and the fact
presumed (that the victim actually felt terrorized, frightened, intimidated,
threatened, harassed, or molested.) Clearly, the victim would not have
requested the perpetrator to stop the conduct if the conduct was not causing a
problem, i.e. causing the victim to feel harassed or frightened. The
continuation of such conduct would naturally lead the victim to feel
terrorized, frightened, intimidated, threatened, harassed or molested. The
fact presumed is not the guilt of the perpetrator, but rather the feeling of
the victim. We therefore find this proposition to be without merit.

IT IS THEREFORE THE ORDER OF THIS COURT, by a five (5) to zero (0) vote, after
hearing oral argument and after a thorough consideration of Appellant’s
proposition of error, the dismissal of Case No. CM-93-1515 is REVERSED.

IT IS SO ORDERED.

END OF DOCUMENT
Copr. (C) West 1995 No claim to orig. U.S. govt. works
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Andersen L. Woelfolk, Jr. (appellant) was convicted in a
jury trial of stalking in violation of Cocde § 18.2-60.3 (1892).

.On appeal, he argues that the statute is unconstitutionally vague

and overbroad. In addition, appellant contends that even if the

statute is valid, there is insufficient evidence to sustain his-
cenviction. For the reasons.set forth below, we find Code §

18.2-60.3 (1892) valid-and the evidence sufficient to convict.

Accordingly, we affirm.

BACKXGROUND
Under well-established principles of appellate review, we

restate the evidenca in:the ‘light most faverable to the

Commonwealth. Jane Woolfolk, the victim in this case, divorced

appellant in June 1391, after fifteen years of marxriage. Ms.

‘Retired Judge William H. Ecdges took part in the
ensideraticn of this casa by designaticn pursuant to Code
§ 17-116.01. g
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Appellant denied making the threatening telephone call to
Mr. Carter. He stipulated at trial that he was frequently within
.Visw of Ms, Woolfolk’s home, that he followed Mr, Carter and that
he drove through Mr. Carter’s apartmgnt complex on September 20,
1992, Howevery, appellant argues thaf he engaged in all these
activities to moniter his children’s envirsnment and prepare for
a futuras custedy hearing.
SUFFICIENCY QF THE EVIDENCE
Generally, we decide cahstitutional questiodé only when
necessary to the appropriate disposition of the case.
Accordingly, we first address appellaﬁt's challenge to the
sufficiency of the evidence to support his conviction. See
Bissell v. Commonwealth, 199 Va. 397, 400, 100 S.E.2d 1, 3
(1957). "When considering the sufficiency cf the evidence on
.appeal ¢f a criminal cohviction, we must view all the evidence i
the light most favorable to the Commonwealth and accord to the
-evidénée ;il reasonable infersnces fairly deducible thersfron.
The jury‘’s verdict will not he disturbed on appeal enless it is

A}

plainly wrong or without evidence to support it." Iraversec V.

Commonwealth, 6 Va. app. 172, 176, 366 S.E.2d 718, 721

(1988) (citations omitted). Further, "[tlhe weight which should
be given to evidence and whether the testimony of 2 witness is
credible are questicons which 'the faﬁﬁ finder xmust decide?“
Bridgeman v. Commonwealth, 3 Va. App. 523, 528, 351 S.E.2d4 5@8,
601-02 (1986).

Appellant argues that the Commonwealth failed to prove that




he actad with the intent to cause emctional distress, and thaé
"{a] Tair reading of the record in this case reveals nothing more
than a father who wus worried and concerned about his children.®
We reject this contentien. The jury was entitled to
dishelieve appellant’s explanation that he acted only out of
concern for his children. See Speight v. Commonwealth, 4 Va.
App. 83, 88, 354 S.E.2d 95, 9% (1987) (en banc). Further, "[égﬁé
mere possibility that the accused might have had ancther §urppéa-

L
TN

than that found by the fact finder is insufficient to reverse the

conviction." . Bell v. Commopwealth, 11 Va. App. 530, 534, 399
S.E.2d 450, 452-53 (1991).

The Commonwealth proved beyend a reascnable doubt that

appellant acted with a specific intent when he engaged in his

Pattarn of "stalking” conduct. See Code § 18.2-60.3 (1992).
r[s]pecific intent may, like any other fact, be shown by
circumstances. Intent is a state of mind which can be evidenced
enly by the werds or conduct of the persdn who is claimed to have
entertained it./" Bell, 11 Va. App. at 533, 399 S.E.2d at 452
(quoting Banovitch v. Commonweaith, 196 Va. 210, 216, 83 S.E.2d
369, 373 (1954)). MA person’s cenduct may be measured by its
 natural and probable consequences. The finder of fact may infer
that a2 person intends the natural and:probgble consequencss of
his acts." Campbell vszQEEE;;gg;th, 12'va.-App. 476, 434, 405
S.E.2d4 1, 4 (1991) (citation omitted).
The evidence proved that appellant stalked his ex-vife.

| From mid-summer 1992 until his arrest in September 1592, he




persistantly followed Ms. Woolfolk. He watched her in her home
at all hours of the day and night, and even began to follow her
.boyfrie.nd, Mr. Carter, who lzived in Predrickshburg. Appellant
threatened to shoot Ms. qulﬁdlk and Mr. Carter. He followed
this threat by driving throuén Mr. Carter’s apartment complex and
repeatedly driving by Ms. Woolfolk’s residence. Ms. Weolfolk
testified that appellant’s threat, combined with his persistent.
course of conduct, "texrified"'her. In addition, she believed._
that appellant wanted to shqbt or kill her. )
From these facts and circumstances, the jury could properly
find that appellant, on morélthan one occasion and with no
legitimate purpose, engaged ‘in conduct intended to cause his ex-

wife to suffer the specific:emotianal distress generated by

placing her in reascnable fear of death or bodily injury. See
.gj,g’.ez V. Commonwealth, 218 Va. 834, 836, 252 S.E.24 313, 314

(1879) ("{ijntent is the purpase formed in a person’s mind which

- - may, and-often must, be inferred from the facts and-circumstances T
in 2 particular casen). Whether appellant acted with Fhe
requisites specific intent was a questicn for the jury. In
evaluating the jury’s decision in the light most faveorable to the
Commonwealth, based on the evidence presented in this case, we
cannct say that the verdict was plainly wreng or without evidenca
ts support it. Hancock v, chgcgwegL,n, 12 Va. Arp. 774, 783,
407 S.E.2d 301, 306 (1%91) (citations omitted). Accordingly, we

find the evidence sufficient to convict.
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gquestion on overbreadth and vagﬁéness grounds. Id. at 12, 402
S.E.2d at 232; see alsoc Kolender v, lawson, 461 U.S. 352, 358 n.s
(1383).

We reject appellant’s contention that the term “emotional
distress® is "hopelassly vague." “In determining whether a

legislative enactment is unconstitutiocnally vague, the Supreme

Court (of the United States] has considered whether the words

used have a well-settled common-law meaning, and whether the
state’s case law demonstratés that the languagemused, while
otherwise vague has been judicially narrowed." Flannerv v, City
of Norfolk, 216 Va. 362, 366, 218 S.E.2d 730, 733 (1373), appreal
dismissed, 424 U.S. 936 (1376) [citations omitted). The term

tamotional distress® is a common and well-recognized iegal ternm

that haé-been Judicially narrowed by existing Virginia law. 3ge

@) Russo v. White, 241 Va. 23, 26, 400 S.E.2d 180, 162 (1991);
| Womack v. Eldridae, 215 Va. 338, 342, 210 S.E.2d 145, 148 (1974).

When statutory construction is regquired, we construe a
stavute to promote the end for which it was enacted, if such an
interpretaticn can reasonably be made from the language used.
VEPCO v. Board of County Supervigors, 226 Va. 382, 387-88, 309
S.Z.2d 308, 311 (1%83); Harris v. Commonwealth, 142 Va. 620, 625,
128 S.E. 578, 579 (1925). Generally, the words and phrases used
in 2 statute should be given their'ﬁrdinaryﬁand usually a2ccepted

meaning unless a different intention is fairly manifest. 3See

Huffman v, Kit=, 198 Va. 136, 15%, $3 S.E.2d 328, 331 (1856).




The ordinary meaning of distress, as defined by Webster’s
. dictionary, is as follows:

Distress commonly implies conditiens or clrcumatancas

that cause physical or mental stress or stra*n,

suggesting strongly the need for assistance; in

application to a mental state, it implies the strain of

fear, anxiety, shame or the like.
Webster’s Third New Internaticnal Dicticnary 660 (1881). 1In

- addition, Dorland’s Medical Dictionary defines distress as:

"physical or mental anguish or suffering." Dorland’s Illustrated
Medical Dicticnayy 398 (26th ed, 1981).

The Supreme Court of Virginia has also discussed the meaning
of the term "emotional distress" in the context of civil tort
actions. Former Code § 18.2-60.3 (1992) imposes criminal

liability for specific conduct that, in the civil arena, could

give rise to a claim for damages for the intentional infliction
. of emotional distyess. Those cases which define the elements of

the tort of the intentional infliction of emotional distress are

instructive as to the intanded meaning of the term “"emctional

distress" used in former Code § 18.2-60.3. In Russo, the Suprame

Court of Virginia explained:

The term "emoticnal distress" travels under many
labels, such as, "mental suffering, mental anguish,

mental or nervous shock. . . ." But mm.xy__sr_:._..

on W + emoticnal 4di ss is extreme, and cnlv
W distress i icted- is spg savers tnat "o
ers d-be-a ected +to endy .

2

Russg, 241 Va. at 2‘7 400 S.E.2d at 163 (quoting Restatement
{Second) of Torts § 46, comment § (1965)) (emphasis added) . See
also Ruth v. Fletcheyr, 237 Va, 366, 368, 377 S.E.zd 412, 412

. (1989) (liability found cnly whers the cenduct was cutragecus anc

% Y
intolerable in that it offends against the generally acceptac
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standards of dacency and morality). Accordingly, we ccnstrue the
tern "emotional distrass' as used in former Code § 18.2-60.3 To
. mean the suffering or mental anguish that arises from being
placed in reascnable fear of death or bodily injury and 1is so
severe that no reaschable person could be expected to endure it.
"In assessing the constitutionality of a statute, we must
presume that the leglislative action is valid. The buraen is on
the challenger to prove the alleged constitutional defect. "
Perkins, 12 Va. App. at 14,'402 S.E.2d at 223 (éiting Coleman v. '
citv of Ricgmgng, E Va. App. 459, 462, 364 S.E.2d 239, 241, reh’g
denied, 6 Va. App. 296, 368 S.E.z2d 298 (1%88)). See alse Onited
States v. Na al Dairv P uets C ., 372 U.s. 29, 32 (1l363);
Almend v. Dav, 197 Va. '78'2, 794, 91 S.E.2d 660, 663 (1986).

.

Further, “we may construe cur statutes to have a limited

. application if such a construction will tailor the statuta to a
censtitutional fit." Coleman, 5 Va. App. at 462, 364 S.E.2d at
241,

“As generally stated, the void-for-vaguaness doc?rine
resguires that a penal statute define the criminal offensa with
sufficient definiteness that ordinary people can understand what
conduct is prohibited and in a manner that does noct encourage
arbitrary and discriminatory enforcement.™ Xolendexr, 461 T.5. at

357. 1In Gravned V. Citv of Reckford, 408 U.S. 104 (1972), the
Supreme Court of the United States explained that:

[criminal] laws [must] give the person of ordinary
intelligence a reascnable copportunity to know what Is
prohibited, so that he may act aceordingly. . . . &
vague law impermissibly delegatess basic policy matlisrs

@ -\ 10




to policenmen, -judges, and juries for resclution on an
ad hoc and subjective basis, with the attendant dangers
. of arbitrary and discriminatory applications.
Id. at 108-09 (footnote omitted). However, "[{i]f the terms of
the statute, when measursd by common understanding and practices,

sufficiently warn a person as to what behavior is prohibitad,

then the statute i= not unconstitutionally vague."™ Stein v.

Commonwealth, 12 Va. App. 65, €9, 402 S.E.2d 238, 241 (1991)
(citations omitted), ' '

We conclude that former Code § 18.2-60.3 gave fair nééica of
the proscribed activity and is net unconstitutionally vague.
Appellant reads the statute as proscribing all conduct dene with
the intent to cause the viectin to suffer any tvpe of emotional
distress. In addition, zppellant contands that the statute

: . creates a subjective standard requiring "a potential defendant to
engage in sheer guesswork as to whether his actions will cause
’emcticnalwdistrass‘ or not in eéch specific case." By
atTempting to interprat each word separately, instead of reading
the statute as a whole, appellant has misconstrued the clear
meaning of former Code § 18.2-60.3.°2

In our view, the statute doces net create a subjective

standaxrd, but in fact creates a "reascnable person" standard, and

therefore, the proscribed ccnduc* -does not vary with the

R ’
- I

‘It is a well settled principle of statutory construction
That the whole body of a statute should be examined to determine

the true intention of each part. "[A] statute is not t: be
construed by singling out a particular phrase." VEZPCO v.
gitd Safe Bower, 222 Va. 366, 862, 284 S5.E.2d 613, 613

. (1981) (c:.tatmn omz.ttad)

il




.476, 479 (1883).

particular psychological maksup of the victim. In addition, the
statute prohibits only conduct engaged in with the intent to
cause the specific emotional distress generatéd by placing a
victim in reasonable fsar of death or bodily injury.® The
statute’s application is further narrowed by our intexrpretation
that the emotional distress contemplated by former Code
§ 18.2-60.3 must be so severe that no reasonabhle person could. bhe
expected te endure it. In addition, the statute reqﬁireé that
the Commonwealth prove that an accused engaged ig such activity
"en more than one occasiocon.”

In Colten v. Kentucky, 407 U.S. 104 (1572), the Suprene
Court of the United States explained as follows:

The roct of the vagueness doctrine is a rough idea of

fairness, It is not a principle designed to cenvert
into a constitutional .dilemma the practical
difficulties in drawing criminal statutes both general
encugh to take into account a variety of human conduct
and sufficiently specific to provide fair warning that
certain kinds of conduct are prohibited.

Id. at 110, Accordingly, "no more than a reascnable degree of

3w(Tihe waxim ‘neoscitur a sociis,’ which translates ‘it is
known from its associates,’ provides that the meaning of a word
takes color and expressicn from the purport of the entire phrase
of which it is a part, and it must be read in harmeny with its
context." Turner v. Commonwealth, 226 Va. 456, 460, 309 S§.E.2d
337, 339 (1983). Here, the general words "intent to cause
emoticnal distress” are qualified by the related phrase by
placing that person in reascnable-fear-of death or bodily
injury." Code § 18.2-60.3. ™"{Wlhen general words and specific
words are grouped together, the general words are limited and
gualified by the specific words and will be construed to embrace
only cbjects similar in nature to those objects identified by the
specific words." Commopwealth v. United Ajiriipes, Inc., 213 Ta.
374, 389, 248 5.E.2d 124, 132-33 (1978). See alsg Cape Henrv
Towers ., Ine. v. National Gveosum Co., 229 Va. 596, 601, 331 S.E.2d

A
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caertainty can be dsmanded." Bouce Motor Lines v. United gtatag,

342 U.S. 237, 340 (1552). Here, the clear legislative intent of
former Code § 18.2-60.3 was to stop serious threatening and
harassging conduct before it escalated into viclence. As
Professor Tribe has noted, "the legislature confronts a dilemma:
to draft with narrow particularity is to risk nullification by
easy evasion of the legislative purpose; to draft with great

generality is to risk ensnarement of the innocent in a net

CT s ey
el variy Fadal

designed for others." Lawrence H. Tribe, eric Constitu
Law § 12-31 at 1033 (2d ed. 1988) (footnote omitted).

As a practical matter, it is impossible to draft legislation

delineating every possible act of stalking that would provide

adequate protection for potential vietims without infringing upon
our constituticnal freedems. Former Code § 18.2-60.3 struck an
appropriate balance between these two concerns by requiring proof
beyond a reascnable doubt that an accused acted with a specific
intent. "In determining the sﬁfficiency of the nctice a statute

must of necessity be examined in the light of the conduct with

which a defendant is charged." National Dairv Products Corp,,

S ———

372 U.S. at 33 (citation onmitted). ge 2lsg Parker v, Levy, 417
U.8. 733, 757 (1974). By reguiring a épecific intenﬁ in
conjuncticn with more than cne evert act, the statute gives a
perscn cf crxdinary intélligence a resasconable opporTtunity Tto Xnow
what is proscribed. See Village of Hoffman Estates v. Flioside,
455 U.S. 489, 495 (1982); see a2lso Bovge, 342 U.S. at 342

(reguirement of specific intent dees much to desTrovy any oIS in

i3




argument that application of statute would be unfair or that
cecmplainant would not know his conduct is proscribed); wE_ V.
. United Statss, 325 U.S. 91 (1945) (specific intant element
counters vaguensss challenges). Accordingly, we f£ind that
arpellant failed tz prove that former Code § 18.2-60.3 is void
for vagueness.
QVERBREADTH
Appellant also contends that former Code § lB.é-SO.j is
uncenstitutionally overbroa&. Yan overbroad stﬁtute is one that
is designed to burden or punish activities which are not
constitutionally protected, but the statute includes within its
scope activities which are proteéted by the First Amendment."
Hill v. Citvy of Houston, 764 F.2d 1156, 1161 (Sth Cir. 1385) o
(footnote onitted), gert. denied, 483 U.S5. 1001 (1987). However,
. the overbreadth doctrine, which is designed to guard against laws
that interfere with activities protected by the First Amendment,
is net without limitation.
In Broadrick v. Oklahoma, 413 U.S, 601 (1973), the Supreme
Court of the United States ruled that "substantial overbreadth"
may be required to invcke the doctrine, particularly where speech
is jeined with conduct:
[The function of the overbreadth doctrine is) a limited
one at the cutset, (and] attenuatas as the othexwise
unprotacted behavior that it forbkids the state to
sancticon moves from "pure speech® toward conduct and
that conduct-~-even if expressive-—falls within the
scope of otherwise valid criminal laws that reflect
legitimate state interests in maintaining comprehensivs
controls over harmful, constitutienally unprotected

conduct. . . . To put the matter anotler way,
particularly where conduct and not merely speech 1s




involved, we believe that the overbreadth of a statute
oISt neot only be real, but substantial as well, judged
. in relation to the statute’s plainly legitimate sweep.

id. at 615,

Former cCode § 18.2-60.3 was designed to proscribe certain
impermissible conduct and not speech.

(T)he mere fact that one can conceive of sonme

impermissible. application of a statute is not b

sufficient to render it susceptible to an overbreadth

challenge; . . . there must be a realistic danger that

the statute itself will significantly compromise _ _

recognized First Amendwment protections of parties.-noti- aria

before the court for [the statute] to be facially
challenged on overbreadth grounds., :

City Coypcdl v. Taxpavers for Vincent, 466 U.S. 789, 800-01-
(1584) (citations omitted) (footnote omitted). See z2lsc Perkins, 12
Va. App. at 15-16, 402 S.E.2d at 234. No such "realistic dangexr!
is present in this case.

. Appellant argues that former Code § 18.2~60.3 is broad
encugh to reach constitutionally protected activities. While we
do not agree with appellant’s construction of the statute, it is
well settled that "[i]f a statute can be nmade constitutionally
definite by a reascnable construction, the court is under a duty
to give it that construction." pPedersen v. Citv of Richmond, 215
Va. 1061, 1065, 254 sS.E.2d4 95, 58 (1979). Applying this
pfinciple, Qe read former Code § 13.2-60.3 as proscribing only
ccncuct having gitimate purpose engaged in with the inten
to cause the specific emoticnal distress generated by placing a
victin in reascnable fear of death or bedily injury. Such a
narrowing coenstruction is not strained and prevents the

pessizilivy of overbraadth. Beyend all resasonzkzle doubt,

15




appellant’/s conduct viclated the terms of the statuta as herein
construed, Becausa we find that former Code § 18.2-60.3 is
. directed primarily at conduc: that has no legitimate purpose and,
1f directed at speech then without regard to its content, we
conclude that appellant has not shown any overbresadth of the
statute that is "substantial . . . judged in relation toc the
statute’s plainly legitimate sweep." Brgadrick, 413 U.S. at 615.
Accsrdingly, appellant’s overbreadth challenge to fcimer Code
§ 18.2-60.3 must fail. | - .
CONCLUSION

For the reasbns set forth above, we find that former Code
§ 18.2-60.3 is neither unconstitutionally vague nor overbioad.
AlSo, the evidence is sufficient te prove that appellant vioclated
the statute as we bave interprstad it in this opinien.

.Acccrdingly, the judgment of the trial court is affirmed.

AfLfirmed.

ot o T R EW R il it

R T R

e o T AT T TR TV



