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STATEMENT OF THE CASE AND FACTS' 

THOMPSON, case no. 83,951 

Thompson was charged by information with one count of burglary 

of a dwelling in case no. 92-31832CFAES (R 4 5 ) .  Thompson plead 

guilty as charged to burglary of a dwelling, and to two other 

charges in two separate cases (R  6, 7, 78). The written plea 

agreement contained the following: 

4 .  I have read the information or 
indictment in this case and I understand the 
charge(s) to which I enter my plea(s) . My 
attorney has explained to me the total maximum 
penalties for the charge(s) and as a result I 
understand the following: 

Jr * t 

c. That should I be determined by 
the Judge to be a Violent Habitual Felony 
Offender, and should the judge sentence me as 
such, I could receive up to a maximum sentence 
of 50 years imprisonment and a mandatory 
minimum of 20 years imprisonment and that 
as to any habitual offender sentence I would 
not be entitled to receive any basic gain 
time . 

d. That should I be determined by 
the Judge to be a Non-Violent Habitual Felony 
Offender, and should the judge sentence me as 
such, I could receive up to a maximum sentence 
of 50 years imprisonment and a mandatory 
minimum of 0 years imprisonment and that 
as to any habitual offender sentence I would 
not be entitled to receive any basic gain 
time. 

Jr * Jr 

(R 7 8 ;  Appendix A)). The plea agreement also set forth that 

'Petitioner will address the facts of each of the five 
consolidated cases separately. The citations to the record on 
appeal are to each separate case under which the facts cited to 
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Thompson was aware of all of the provisions and representations of 

the plea agreement, t h a t  he discussed the plea agreement with his 

attorney and that he fully understood it (R 79). Thornson signed 

the written plea agreement (R 7, 7 9 ) .  

During the plea hearing held on October 14, 1992, Thompson 

stated that he had thoroughly read the plea agreement (R 7). 

Thompson also stated he had an adequate opportunity to ask 

questions of his attorney about the plea agreement (R 8). Thompson 

understood the agreement and had no questions about it (R 8 ) .  

Thompson stipulated to a factual basis based on the facts contained 

in the affidavits (R 9). The trial judge found Thompson's plea was 

freely and voluntarily made and the  plea was accepted ( R  10). The 

plea agreement was filed on October 14, 1992 (R 7 8 ) .  

On November 12, 1992, the trial judge filed notice and order 

for a separate proceeding to determine if Thompson qualified as a 

habitual felony offender (R 80-81) . Thompson filed a motion to 

strike the  courtts notice of habitual offender sentencing ( R  54-  

5 5 ) .  The motion was denied ( R  5 6 ) .  

On March 30, 1993, the sentencing hearing was held ( R  13-39) a 

Thompson had no objection to the PSI or the scoresheet ( R  2 4 ) -  

Thompson objected to the court'B f i l i n g  of the notice and to the 

notice having been filed after the plea was taken (R 20) - The 

trial judge overruled the objections (R 21). When asked if 

Thompson had any submissions to make as to whether he qualified as 

a habitual affender, defense counsel stated llnot as to 

qualificationst1 ( R  21). The trial judge found, based upon 
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Thompson's prior convictions, that Thompson qualified as a habitual 

violent felony offender (R 22-23). Defense counsel, Thompson and 

a minister requested that Thompson not be habitualized (R 24-30). 

Thompson was adjudicated guilty ( R  31, 57, 6 6 ) -  Thompson was 

sentenced to 15 years incarceration with a five year mandatory 

minimum followed by 5 years probation on case no. 92-31832 (R 31, 

59-61, 6 6 - 6 9 ) ,  The trial judge pointed out that the  sentence 

imposed was within the guidelines (R 32), 

Thompson appealed his conviction and sentence to the Fifth 

District Court of Appeal (R 7 0 ) .  On February 4, 1994, the Fifth 

District vacated Thompson's sentence and remanded for resentencing 

within the guidelines because Thompson did not receive written 

notice of intent to habitualize prior to the entry of his plea. 

The state filed a motion for rehearing/rehearing en banc. A 

response was filed by Thompson. On June 3, 1994, the Fifth 

District granted the motion for rehearing en banc and withdrew 

their prior opinion. Thomao n v. State , 638 So. 2d 116 (Fla. 5th 

DCA 19941, review pending, case no. 83,951 (Appendix G) The Fifth 

District found that the acknowledgement contained in the plea 

agreement of the penalties that the defendant "couldn receive if 

habitualized was insufficient to constitute notice of intent to 

habitualize. Thornmon, punra. Thampsonls conviction and sentence 

were reversed and remanded. Judge Goshorn diesented. Thomson I at 

118 - 119. 
Petitioner filed a notice to invoke this courtls jurisdiction. 

Jurisdictional briefs were filed by both petitioner and Thompson. 
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On November a 
BROWN, Case 

23, 1994, this court accepted jurisdiction. 

no. 84,176 

Brown was charged by information with one count of unlawful 

sale or delivery of cocaine (R 26). Brown plead guilty as charged 

(R 27). The written plea agreement contained the  following: 

4 .  I have read the information or 
indictment in this case and I understand the 
charge(s1 to which I enter my plea(s). My 
attorney has explained to me the total maximum 
penalties for the charge(s) and as a result I 
understand the following: 

* * * 
c. That should I be determined by 

the Judge to be a Violent Habitual Felony 
Offender, and should the judge sentence me as 
such, I could receive up to a maximum sentence 
of 30 years imprisonment and a mandatory 
minimum of 10 years imprisonment and that  
as to any habitual offender sentence I would 
not be entitled to receive any basic gain 
time. 

d. That should I be determined by 
the Judge to be a Non-Violent Habitual Felony 
Offender, and should the  judge sentence me as 
such, I could receive up to a maximum sentence 
af 30 years imprisonment and a mandatory 
minimum of N/A years imprisonment and that 
as to any habitual offender sentence I would 
nat be entitled to receive any basic gain 
time . 

* *. 

(R 27; Appendix 13). The plea agreement also set forth that Brown 

was aware of a l l  of the provisions and representations of the plea 

agreement, that he discussed the plea agreement with his attorney 

and that he fully understood it (R 28). Brown signed the written 

plea agreement (R 4 ,  2 8 )  . 
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* 

During the plea hearing held on March 24,  1993, Brown stated 

that he had thoroughly read the plea agreement (R 4 ) .  Brown also 

stated he had an adequate opportunity to ask questions of his 

attorney about the plea agreement (R 4). Brown understood the 

agreement and had no questions about it (R 4). The trial judge 

asked Brown if he was aware that i f  a notice was iEisued and it was 

determined that  he was a habitual offender that the fifteen year 

sentence Brown faced could double (R 5). Brown understood this (R 

5). Brown also understood he would not be entitled to basic gain 

time on any habitual offender sentence (R 5). Brown stipulated to 

a factual basis based on the facts contained in the affidavits (R 

5-61. The t r ia l  judge found Brown's plea was freely, voluntarily, 

knowingly and intelligently made and the plea was accepted (R 6). 

The plea agreement was filed on March 24,  1993 (R 2 7 ) .  

A hearing was held on Ju ly  29, 1993 ( R  8-11). No objections 

were made to the  PSI  (R 10). The trial judge stated that the PSI 

made it apparent that Brown may classify as a habitual offender and 

the court would be issuing a notice to conduct a separate 

proceeding to determine if Brown classified (R 10). Brown's case 

was then continued until September (R 15). On August 2, 1993, the 

trial judge filed notice and order for a separate proceeding to 

determine if Brown qualified as a habitual felony offender (R 29-  

30). On August 3 ,  1993, Brown filed a motion to strike the natice 

(R 31-32). 

On September 29, 1993, the sentencing hearing was held (R 12- 

21). Brown had no objection to the PSI or the scoresheet (R 14). 
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The trial judge denied the motion to strike ( R  14, 3 3 ) .  Brown had 

no submission as to whether he qualified as a habitual offender (I3 

1 5 ) .  The trial judge found, based upon Brown's prior convictions, 

that Brown qualified as a habitual offender (R 15, 43-44). Defense 

counsel requested that Brown. be sentenced in accordance with the  

recommendation in the PSI; Brown declined to say anything (R 15). 

Brown w a s  adjudicated guilty (R 1 6 ,  45). Brown was sentenced to 

364 days county j a i l  w i t h  credit for time sewed and placed on two 

years community control followed by three years probation ( R  16, 

47-51). 

Brown appealed his conviction and sentence to the Fifth 

District Court of Appeal (R 35). On July 1, 1994, the F i f t h  

District  vacated Brown1$ sentence and remanded pursuant to the  

F i f t h  District's opinion in -, -. Brown v. State, 630 

So. 2d 120 (Fla. 5th DCA 1994) (Appendix H). The acknowledgement 

found to be lacking in Thompson is the Eiame as t ha t  found in 

BrOWII's plea agreement. Tho- , at 117. Judge Goshorn dissented 

based upon his dissent in Thomnson and his opinion in Oslesbv v. 

State, 627 So. 2d 585 (Fla. 5th DCA 19931, EW, denied, No. 8 2 ,  987 

(Fla. March 11, 1994). 

' 

Petitioner filed a notice to invoke jurisdiction. 

On Jurisdictional briefs w e r e  filed by both petitioner and Brown. 

Novembe~ 23, 1994, this court accepted jurisdiction. 

RfACKWGLL, Case no. 84,071 

Blackwell was charged by information with one count of 
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unlawful sale or delivery of cocaine (R 29). Blackwell plead 

guilty as charged (R 30). The written plea agreement contained the 

following: 

4 .  I have read the  information or 
indictment in this case and I understand the 
charge(s) to which I enter my plea(s). My 
attorney has explained to me the total m a x i m u m  
penalties for the charge(s) and as a result I 
understand the  following: 

* * 

c .  That should I be determined by 
the Judge to be a Violent Habitual Felony 
Offender, and should t he  judge sentence me as 
such, I could receive up to a maximum sentence 
of 30 years imprisonment and a mandatary 
minimum of - -  years imprisonment and that 
as to any habitual offender sentence I would 
not be entitled to receive any basic gain 
time. 

d. That should I be determined by 
the Judge to be a Non-Violent Habitual Felony 
Offender, and should the judge sentence me as 
such, I could receive up to a maximum sentence 
of 30 years imprisonment and a mandatory 
minimum of - -  years imprisonment and that  
as to any habitual offender sentence I would 
not be entitled to receive any basic gain 
time. 

* * * 
(R 30; Appendix C) a The plea agreement also set fo r th  that 

Blackwell was aware of all of the  provisions and representations Of 

the plea agreement, that he discussed the plea agreement with h i s  

attorney and that he fully understood it (R 31). Blackwell signed 

the written plea agreement (R 4 ,  31). 

During the plea hearing held on March 18, 1993, Blackwell 

stated that he had thoroughly read the plea agreement (R 7). 

Blackwell also stated he had an adequate opportunity to ask 
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questions of his attorney about the plea agreement (R 7 ) .  

Blackwell understood the agreement and had no questions about it (R 

7-8). The trial judge asked Blackwell if he was aware that a 

notice for habitual offencler purposes could be issued and if it was 

determined that he was a habitual offender that the  fifteen year 

sentence Blackwell faced could double and he would face up to 30 

years ( R  9) Blackwell understood this ( R  9). Blackwell also 

understood he would not be entitled to basic gain time an any 

habitual offender sentence (R 9 ) .  Blackwell stipulated to a 

factual basis based on the facts contained in the affidavits (R 

10). The trial judge found Blackwellls plea was freely, 

voluntarily, knowingly and intelligently made and the plea wae 

accepted (R 11). Defense counsel stated immediately prior to the 

close of the plea hearing stated t h a t  Blackwell m y  be a habitual 

offender and the  trial judge should wait as to the ARE program 

until sentencing (R 13-14). The plea agreement was filed on March 

18, 1993 (R 30). 

On Ju ly  29, 1993, the trial judge filed notice and order for 

a separate proceeding to determine if Blackwell qualified as a 

habitual felony offender ( R  32-33). On Auguat 2, 1993, Blackwell 

filed a motion ta strike the notice (R 31-32). 

On September 29, 1993, the sentencing hearing was held (R 16- 

26). Blackwell had no objection to the PSI or the scaresheet (R 

18). The trial judge denied the motion ta strike (R 18). 

Blackwell had no submission as to whether he qualified as a 

habitual offender (R 18). The trial judge found, based upon 
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Blackwell's prior convictions, that Blackwell qualified as a 

habitual offender ( R  18-19, 22, 45-46). Blackwell asked the  trial 

judge to put him on probation (R 20-21). Blackwell was adjudicated 

guilty (R 22, 37). Blackwell was sentenced to four years 

incarceration followed by six years probation (R 22, 39-40 ,  48-51). 

Blackwell appealed his conviction and sentence to the Fifth 

D i s t r i c t  Court of Appeal (R 52). On June 17, 1994, the  F i f t h  

District vacated Blackwell's sentence and remanded pursuant to the 

Fifth District's opinion in Thornma n,sux>ra* Black well v. State, 

638 So. Zd 119 (Fla. 5th DCA 1994) (Appendix I). The 

acknowledgement found to be lacking in T h o m ~ o  n is the same as t ha t  

found in Blackwellls plea agreement. Thorn-, at 117. 

Petitioner filed a notice to invoke jurisdiction. 

Jurisdictional briefs were filed by both petitioner and Blackwell. 

On November 23, 1994, this court accepted jurisdiction. 

-, Case no. 8 4 , 1 4 8  

Holmes was charged by amended information with one count of 

Halmes plead guilty as attempted burglary of a conveyance (R 19). 

charged (R 20). The written plea agreement contained the 

following: 

4 .  I have read the information or 
indictment in this case and I understand the 
charge($) to which I enter my plea(s), My 
attorney has explained to me the total maximum 
penalties for the  charge(s) and as a result I 
understand the following: 

* *. * 

c. That should I be determined by 
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the  Judge to be a Violent Habitual Felony 
Offender, and should the judge sentence me as 
such, I could receive up to a maximum sentence 
of 10 years imprisanment and a mandatory 
minimum of 5 years imprisonment and that 
at3 to any habitual offender sentence I would 
not be entitled to receive any basic gain 
time . 

61. That should I be determined by 
the Judge to be a Non-Violent Habitual Felony 
Offender, and should the judge sentence me as 
such, I could receive up to a maximum sentence 
of 10 years imprisonment and a mandatory 
minimum of 0 years imprisonment and that 
as to any habitual offender sentence I would 
not be entitled to receive any basic gain 
time . 

* * * 

(R 20; Appendix D) . The plea agreement also set forth that Holmes 

was aware of all of the provisions and representations of the plea 

agreement, that he discussed the plea agreement with his attorney 

and that he fully understood it (R 21). 

plea agreement (R 6 ,  21). 

Holmes Bigned the written 

During the plea hearing held January 29, 1993, Holmes 

stated that he had thoroughly read the plea agreement prior to 

signing it ( R  8 ) .  Holmes also stated he had an adequate 

opportunity to ask questions of his attorney about the plea 

agreement (R 8). Holmes understood the  agreement and had no 

questions about it (R 8 - 9 ) .  Holmee stipulated t o  a factual basis 

based on the  facts contained in the  affidavits ( R  10-11). The 

trial judge found Holmesf plea was freely and voluntarily made and 

the plea was accepted (R 11). The plea agreement was filed on 

January 29, 1993 (R 20). 

On March 11, 1993, the trial judge filed notice and order far 
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a separate proceeding to determine if Holmes qualified as a 

habitual felony offender (R 25-26, 29-30). On March 19, 1993, 

Holmes filed a rnatian to strike the notice (R 27-28). The motion 

to strike was denied on September 15, 2993 ( R  32). 

On September 29, 1993, Holmes was adjudicated guilty ( R  3 3 ) .  

Holmes was sentenced to four years incarceration followed by three 

years probation as a habitual offender ( R  35-37, 39-40, 4 3 - 4 6 ) .  

Holmes appealed his conviction and sentence to the Fifth 

District Court of Appeal ( R  4 7 ) .  On July 1, 1994, the Fifth 

District vacated Holmesl sentence and remanded pursuant to the 

Fifth District's opinion in Thomnsm BlxL?.=* lmes v. State, 639 

So. 2d 151 (Fla. 5th DCA 1994) (Appendix J) . The acknowledgement 

found to be lacking in Thammon is the same as that found in 

Holrnes' plea agreement. -so n, at 117. 

Petitioner filed a notice to invoke jurisdiction. 

Jurisdictional briefs were filed by both petitioner and Holmes, 

November 23, 1994, this court accepted jurisdiction. 

On 

JDEJES, Case no. 84,150 

Jones was charged by information with one count of unlawful 

posswsion of cocaine (R 16). Jones plead guilty as charged ( R  

21). The written plea agreement contained the following: 

4 .  I have read the information or 
indictment in this case and I understand the 
charge(s) to which I enter my plea(s) . M'y 
attorney has explained to me the total maximum 
penalties for the charge(s) and as a r e s u l t  I 
understand the following: 

* * * 

11 



c .  That should 1 be determined by 
the Judge to be a Violent Habitual Felony 
Offender, and should the judge sentence me as 
such, I could receive up to a maximum sentence 
Of 10 years imprisonment and a mandatory 
minimum of 5 years imprisonment and that  
as to any habitual offender sentence I would 
not be entitled to receive any basic gain 
time . 

d. That should I be determined by 
the Judge to be a Non-Violent Habitual Felony 
Offender, and should the judge sentence me as 
such, I could receive up to a maximum sentence 
of 10 years imprisonment and a mandatory 
minimum of - -  years imprisonment and that 
as to any habitual offender sentence I would 
not be entitled to receive any basic gain 
time. 

* * * 

(R 21; Appendix E). The plea agreement also set forth that Jmes 

was aware of a l l  of the provisions and representations of the plea 

agreement, that he discussed the plea agreement with his attorney 

and that he fully understood it (R 22). Jones signed the written 

plea agreement (R 22, 5 4 ) .  

During the plea hearing held on October 30, 1992, Jones stated 

that he had thoroughly read the plea agreement prior to signing it 

(R 5 4 ) .  Jones also stated he had an adequate opportunity to ask 

questions of his attorney about the plea agreement ( R  55). Jones 

understood the agreement and had no questions about it (R 5 5 ) .  

Jones stipulated to a factual basis based on the facts contained in 

t he  affidavits (R 5 5 ) .  The trial judge accepted Jones' plea (R 

5 5 ) .  The plea agreement was filed on October 3 0 ,  1992 (R 21). 

On December 4, 1992, notice of intent to seek habitual 

offender sentencing was filed (R 2 3 ) .  On December 17, 1992, a 

sentencing hearing was held (R 1-13) a Objections were made to the  
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PSI ,  but were waived (R 3-5). Jones had no submission as to 

whether he qualified as a habitual offender ( R  5). The trial judge 

found, based upon Jones' prior convictions, that Jones was a 

habitual offender ( R  6, 9,  2 7 - 2 8 ) .  Defensle counael and Jones 

requested that Jones be placed on community control (R 7-81. Jones 

was adjudicated guilty (R 8, 9, 2 9 ) .  Jones was sentenced to four 

and a half years incarceration followed by five years probation (R 

9, 35-33, 38-41). 

Jones appealed his conviction and sentence to the Fifth 

District Court of Appeal (R 4 2 ) .  On J u l y  1, 1994, the Fifth 

District vacated Jones' sentence and remanded pursuant to the Fifth 

District's opinion in Thoqsoq I l3LQX.a. IJomM v, State , 639 So. 2d 
147 (Fla. 5th DCA 1994) (Appendix K) . The acknowledgement found to 

be lacking in Thornam n is the same as that found in Jones' plea 

agreement, Thompso n, at 117. 

Petitioner filed a notice to invoke jurisdiction. 

Jurisdictional briefs were filed by both petitioner and Jones. On 

November 23, 1994, this court accepted jurisdiction. On motion by 

petitioner, the above five cases were consolidated f o r  review by 

this court. 

13 



The Fifth District erred in determining that the plea 

agreements in these cases w e r e  insufficient to give the respondents 

notice t ha t  they may be sentenced as habitual offenders. Each of 

the five respondents read, understood, signed and discussed the 

plea agreement with their attorneys. The plea agreements set forth 

that the respondents could be habitualized, the maximum sentence 

each of them faced and that they would not be entitled to gain 

time. Petitioner asserts this was sufficient notice, It is both 

improper and impossible to inform a defendant t ha t  he or she " w i l l t t  

be habitualized; the most that m y  be said i.s a defendant may or 

possibly could be habitualized. If the plea agreementa were 

insufficient notice, any error in failing to give the respondents 

lseparate written notice prior to entering their pleas was harmless, 

as each of the five respondents had actual notice that he may be 

habitualized. The decision in this case should be quashed, the 

convictions and sentences of the five respondents should be 

reinstated and the  decision in ThQ_lll?g_8Qn, -, overruled. 

F'urthermore, this court should re-examine and clarify its 

decision in Ashlev, infra. The decisions in these cases crystalize 

the problems inherent in the practical application of this court's 

decision in Ashlev, in f ra .  Thompso n, puora, and the other cases 

cited herein indicate that Ashley, a, raised more questions 

than it answered. Ashley, infra, should be clarified to reflect 

that notice which s t a t e s  only the possibility that a defendant may 

be habitualizad is sufficient. Also, the affect of gain time or 
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early release on a defendant's sentence is a collateral 

consequence, not a direct consequence. Ashlev, infra, should be 

clarified to reflect that a trial judge need only inform a 

defendant of the maximum possible sentence which may be imposed, 

not that he or she may serve more or less of that sentence 

depending upon which sentencing scheme the  defendant is sentenced 

under. Finally, Ashlev should be clarified as to whether or not an 

objection is required to preserve the  issue for appellate review 

where some form of notice was given and the defendant later claims 

the notice was insufficient. 
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POINT ON APFF& 

THE FIFTH DISTRICT COURT OF APPEAL ERRED IN 
FINDING THAT THE RESPONDENTS HAD NOT BEEN 
GIVEN NOTICE OF THE INTENT TO HABITUALIZE: 
PRIOR TO RESPONJJENTS ENTERING THEIR PLEAS; THE 
PLEV4 FORM EACH OF THE RESPONDENTS SIGNED, 
READ ANI, UNDERSTOOD GAVE THE RESPONDENTS 
SUFFICIENT NOTICE, AS IT SET FORTH THE MAXIMUM 
SENTENCE THAT COULD BE IMPOSED IF THE 
RESPONDENTS WERE HABITUALIZED AND THAT THE 
RESPONDENTS WOULD NOT BE ENTITLED TO BASIC 
GAIN TIME; DUE TO THE CONFUSION CREATED BY 
THIS COURT'S DECISION IN &SHLEY, m, THIS 
COURT SHOULD REVISIT AND CLARIFY ASHLEY. 

In the  instant five cases, a separate written notice of intent 

to hab i tua lhe  was not filed prior to the entry of each of the 

respondents' plea, However, unlike in Ashlev v. Sta te, 614 So, 2d 

486 ( ~ i a .  1993), the failure to f i l e  a separate written notice is 

not fatal in these cases. The plea agreements which each of the 

respondents read, understood and signed set forth the  following: e 
4 .  I have read the  infarmation OK 

indictment in t h i s  case and I understand the 
charge(s) to which I enter my plea(s), M y  
attorney has explained to me the total maxhum 
penalties for the charge(s) and as a result I 
understand the following: 

c .  That should I be determined by 
the Judge to be a Violent Habitual Pelony 
Offender, and should the judge sentence me as 
such, I could receive up to a maximum sentence 
of years imprisonment and a mandatory 
minimum of years imprisonment: and that 
as to any habitual offender sentence I would 
not be entitled to receive any basic gain 
time. 

d. That should I be determined by 
the Judge to be a Non-Violent Habitual Felony 
Offender, and should the judge sentence me as 
such, I could receive up to a maximum sentence 
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of years imprisonment and a mandatory 
minimum of years imprisonment and that 
as to any habitual offender sentence 1 would 
not be entitled to receive any basic gain 
time. 

The blanks in each of the plea agreements were filled in according 

to the maximum sentence each of the respondents was facing. 

Petitioner asserts that the written plea agreement complied with 

section 775.084 ( 3 )  (b) , Fla. Stat. (1991) and this court's decision 

in Ashley, jymra. 

Petitioner asserts that the Fifth District's decision in 

Thomasan, and the other f OUT cases is incorrect. In 

Tharnmon I the Fifth D i s t r i c t  held that a plea agreement referred to 

above was insufficient notice as required by section 775.084 and 

Ashlev, swra. In T h o m D a  n, the Fifth district overruled their 

prior decision in Oslesby v, State, 627 So. 2d 585 (Pla. 5th DCA 

19931, N. denied, Case no. 8 2 ,  987 (Fla. March 11, 19941,' 

0 

wherein they held that the identical language in a plea agreement 

satisfied ashley and that the harmless error analysis of Massev V. 

Stat-+, 609 So. 2d 598  (Pla. 19921, applied.3 Petitioner asserts 

that the Fifth D i s t r i c t  not only elevated form over substance i n  

reaching the decision it did i n  Thammo n, but also ignored this 

court's decision in Massey v. State , 609 So. 2d 598 ( F l a .  1992). 

' (Appendix F) 
'Oglesby sought review by this court based upan conflict with 

Ashley. This court denied review. Petitioner asserts that  by 
declining to accept jurisdiction this court approved the decision 
in QgleaIJy. 

17 
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The majority in Thompson likewise ignored the sound and logical 

reasoning of Judge Goshom's dissent. Petitioner further arrests 

that Thompson, not only expands the dec i 8 ion in but 

crystallizes the problems inherent in the practical application of 

-* 

Section 775 .084(3 )  (b) provides: 

Written notice shall be served on the 
defendant and his  attorney a sufficient time 
prior to the  entry of a plea or prior to the 
imposition of erentence SO as to allow the 
preparation of a submission on behalf of the 
defendant. 

The purpose of the notice requirement is to prevent a defendant 

from being surprised at sentencing and to allow the  defendant 

and/or the defendant's attorney the opportunity to prepare for the 

hearing. m s s e y ,  at 600; B e e  also Robe rts v. $ t a  I 559 So. 2d 

289, 291 ( F l a .  5th DCA 1990). Section 7 7 5 . 0 8 4 ( 3 )  (b) does not 

specify the form the  written notice must take or the words the 
0 

notice must or must not contain. 

The Fifth District has elevated form to a new height over 

substance in Thnmpso n. In finding the written plea agreement to be 

insufficient to give the defendant notice of habitual offender 

sentencing, petitioner asserts that the Fifth D i s t r i c t  found that 

the procedural aspect o r  the actual written notice was of paramount 

importance to the substantive purpose, preparation of a submission 

on the defendant's behalf. Petitioner asserts that such a finding 

places the importance on the wrong portion of section 

7 7 5 . 0 8 4 ( 3 )  (b) , 

In each of these cases, the  plea agreements stated the  maximum 



possible penalties each of the respondents were facing if they were 

found to be habitual offenders (Appendix A, B, C, D, E). A t  

neither the plea nor the sentencing hearings did any of t he  

respondents argue, object or camplain that they did not know t ha t  

they were facing a possible sentence as a habitual offender. The 

only objection was to the PSI ( R  1 4 ) .  Petitioner acknowledges that 

this court has held that such an objection is not necessary for the 

preservation of the issue far appellate review where no notice has 

been given. Ashlev, a t  490. Petitioner asserts that an objection 

was necessary in this case, as respondent was given notice.4 

However, whether an objection was required or not, petitioner 

asserts tha t  the lack of such an objection in t h i s  case is  telling 

and supports petitioner's claim that the respondents each had 

knowledge of possible habitual offender sentencing. The written 

plea agreement was sufficient written notice. 

Should this court determine that the plea agreement was 

insufficient written notice, respondents each had actual notice and 

41n &a, at 490, this court held that an objection to lack 
of notice was not required to preseme the issue for appellate 
review as it is a purely legal sentencing issue. Petitioner 
asserts that the  only time an objection would not be required is in 
an ubbey-type situation, i . e . ,  the defendant pled with absolutely 
no notice or knowledge t ha t  he OE she may be habitualized. 
Petitioner asserts t ha t  in cases such a8 the instant one, where a 
defendant has both knowledge and notice that  he may be habitualized 
an abjection to the form of the notice is required. Here, the 
respondents were given notice in their plea agreements. while 
there was an objection to the trial judge filing the notice by 
several of the respondents, there was no objection to the notice in 
the plea agreement, Petitioner asserts that respondent's failure 
to object waived the issue for appellate review, This court should 
clarify so that it is &ar under what circumstances an 
objection is required and when one is not. 
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any failure to provide separate w r i t t e n  notice was harmless in this 

case pursuant to -, BYB_T~. The Fifth District i n  Os1- 

found that Maa~ev applied to such situations. The Fifth District 

ignored Massey in overruling -. S S S  Thompson, EGQEB. 

Petitioner asserts that it was error for the Fifth District to 

ignore -t as is applicable to the instant case. 

In m, at 598-599, Massey had actual knowledge t h a t  he may 

be sentenced a6 a habitual felony offender although he was never 

served w i t h  written notice, This court found any error w a s  

harmless, Id. at 600. In the instant cases, the plea agreements 

informed each of t he  respondents that they could be sentenced as a 

habitual felony offenders and gave the  respondents and their 

attorneys an opportunity to prepare for the hearing. The 

respondents each went over the agreements w i t h  their lawyers prior 

to entering their pleas, understood the agreements and signed the 

agreements. Furthermore, respondents Brown and Blackwell were told 

by the trial judge during their plea hearings that they could be 

facing habitual offender sentencing which meant their maximum 

possible sentences could double and they would not be entitled to 

gain time. Both Brown and Blackwell understood t h i s .  

Petitioner asserts that the  purpose of the written notice 

requirement was accomplished in these cases, as the respondents had 

actual notice that they could be facing habitual offender sentences 

and what those maximum sentences were. Each of the respondents 

were given an opportunity to prepare for their individual 

sentencing hearings. " I t  is inconceivable that [the respondents 
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were] prejudiced by not having received the written notice [prior 

to the entry of their pleas] .Iv -, at 600, The failure to 

provide written notice was harmless in these cases. Massev, ~ u p r ~ ;  

a , 636 So. 2d 154 (Pla. 1st DCA 1994); Mans f i e ld  v. 

State, 618 So. 2d 1385 (Fla. 2d DCA 1993); slsa m a s  v. State, 

630 So. 2d 597 (Pla. 1st DCA 1993) (any error in failing to 

determine t h a t  predicate offense had not been pardoned or set aside 

was harmless); Critton v. State, 619 So. 2d 495 (Fla. 1st DCR 1993) 

(same) ; Gree n v. State , 623 So. 2d 1237 (Fla. 4th DCA 1993) (any 

error in habitualization was harmless) ; Sua rez v. State, 616 So. 2d 

1067 (Fla. 3d DCA 1993) (any error in failing to make required 

statutory findings was harmless where defendant accepted habitual 

offender sentence and waived right to hearing); Bonaventure v. 

w, 637 So. 2d 55  (Fla, 5th DCA 1994) (where evidence 

unrebutted, error in failing to make specific findings in support 

of habitual offender sentence was harmless) ; Foma v, S.tata I 635 

So. 2d 124 (Fla. 5th DCA 1994) (same). 

In Thanwon , Brawn, BlackweJJ , Holm= and Jonea, the Fifth 

D i s t r i c t  held that the acknowledgement in the written plea 

agreements did not comply with becauae the plea agreements 

said that the respondents may be sentenced as habitual offenders 

rather than that the respondents would be sentenced as habitual 

offenders. Petitioner asserts that this court did not hold in 

ashlw that a defendant must be told unequivocally that he would be 

sentenced as a habitual offender prior to entering h i s  plea, only 

that he may or possibly could be facing such a sentence. The Fifth 
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District played 

should not: have 

In Ashley, 

a game of semantics which did not need to and 

been played. 

at 480, this court held that  

in order for a defendant to be habitualized 
following a guilty or nolo plea, the  following 
must take place prior to acceptance of the 
plea: 1) The defendant must be given written 
notice of intent to habitualize, and 2) the  
court must confirm that  the  defendant is 

ssibilit and personally aware of the 
reasonable consequences of a itua Ization. 
(Footnote omitted; emphasis added). 

w 
In reaching this holding, this court set forth the following: 

Because habitual offender maximums 
clearly constitute the llmaximum possible 
penalty provided by law"--exceeding both the 
guidelines and standard statutory maximums-- 
and because habitual offender sentences are 
imposed in a significant number of cases1 our 
ruling in Williams [v. State,  316 So. 2d 267 
(Pla, 1975),] and the plain language of 
[Florida Rule of Criminal Procedure] 3.172 
require that before a court may accept a 
guilty or nola plea from an e l ig ib le  defendant 
it must ascertain that the  defendant is aware 
of the assibilit and reasonable consequences 

To state the obvious, in 
order for the plea to be "knowing, i - e . ,  in 
order for the defendant to understand the  
reasonable consequences of his or her plea, 
the  defendant must Irknow" beforehand that  h i s  
or her potential sentence ma be many times 

under the guidelines a 

of habitua w izatian. 

greater what it ordinarily + wou d have been 

Ashley, at 489 (emphasis added). 

There is nothing in Aehlgy to indicate that this court 

intended that a defendant be told prior to entering his plea that 

he would, a6 the Fifth District held, be sentenced as a habitual 

felony offender. Furthermore, section 7 7 5 . 0 8 4 ( 3 )  (b) does not 

specify the form the written notice must take or the words it must 

22 



or must not contain. According to Ashlev, the defendant must only 

know of t h e  possibility that such sentencing may occur. The F i f t h  

District ignored the plain language of Ashlev. 

The use of the  word nmayll in the plea agreement told the  

respondents of the possibility t h a t  they could be sentenced as a 

habitual felony offenders. It would not only be improper, but 

impossible to tell a defendant that  he will be sentenced as a 

habitual offender, as apposed to telling the defendant he or  she 

may be habitualized. While a defendant may have t h e  requisite 

convictions, the s ta te  may be unable to document those convictions. 

If the state is unable to offer certified judgements and sentences 

and the defendant does not stipulate to his prior record, the 

defendant will not be found to be a habitual offender. In such a 

case, having to ld  t h e  defendant t h a t  he would be habitualized would 

be error and may be grounds for the defendant to withdraw his plea. 

If part of the plea agreement was t h a t  the defendant would be 

sentenced as a hab i tua l  offender and t h e  defendant was not so 

sentenced, the state would also have grounds for invalidating the 

plea agreement. The purpose of the notice is not to inform the 

defendant that he or she will be habitualized, but rather t ha t  he 

or she may be habitualized. 

Furthermore, as pointed out  by the dissent of Judge Gashorn in 

Thommon, at 118, “[ t lhere  are consequences, both legal and 

practical” to the state or  t h e  t r i a l  judge advising a defendant 

t h a t  he w i l l  be habitualized. 

Requiring the court to announce to a 
defendant, before accepting his or her plea, 
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that the court will (as opposed to may) 
habitualize requires the court to make its 
decision prior to receipt and review of a 
presentence investigation, section 921.231, 
Fla. Stat. (1993) I prior  to a sentencing 
hearing and prior to review of any victim 
impact, section 921.143, Fla. Stat. (19931, 
all of which is contrary to the requirements 
of a sentencing hearing and is sure to raise 
additional legal challenges and charges that 
habitualization is being imposed 
indiscriminately. Likewise, to require the 
state to announce that it will (as opposed to 
may) attempt to habitualize will provide 
fu r the r  fodder to the voices challenging the  
state's use of t h e  habitual offender statutes. 
In this regard, I note that often at or 
immediately before a plea, the trial court, 
the state and indeed the defendant, are 
unaware of the defendant's exact criminal 
history. Accordingly, the court can only 
announce t ha t ,  if the defendant's history SO 
justifies, the court may consider or the s ta te  
may seek to habitualize the defendant. 

Thomm an, at 118-119. Petitioner respectfully requests this court 

clarify its decision in Ashlev to reflect that all t ha t  is required 

for the notice requirement to be met is that the  defendant be aware 

that he or she may or possibly could be sentenced as a habitual 

felony or violent felony offender. As set forth above by 

petitioner and Judge Goshosn, this court could not have intended in 

Ashlev that a defendant be told he would be sentenced as a habitual 

offender, as such would clearly be improper. 

Another obvious problem with this court's decision in ashlev 

is its determination t ha t  the affect of gain time or early release 

an a defendant ' s sentence is a direct consequence of a plea. While 

petitioner agrees t ha t  a defendant should be told prior to entering 

a plea that he or she may be habitualized, which 

possibility of an enhanced sentenced being imposed, 

means the  

petitioner 
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respectfully submits that this court was in error when it also 

determined in Ashley that a defendant should be told that ' 
tthabitualizatian may affect the possibility of early release 

through certain programs, . . . I t  Ashley, at 490 n.8. This court 

appears to have confused the amount of time a defendant may 

actually serve in jail with the maximum sentence which may be 

imposed upon a defendant. While a defendant should be aware of the  

maximum penalty he faces, whether as a habitual offender or not, 

petitioner asserts that how much of that sentence the defendant may 

actually serve due to the various types of gain time or early 

release is irrelevant. 

In deciding Ashley, this court relied on Boykin v. Alabama, 

395 U.S. 238, 242, 89 S, Ct. 1709 (1969); Williams v. State, 316 

So. 2d 267 ( F l a .  1975); Black v. State, 599 So. 2d 1380 (Fla. 1st 

DCA 1992); Florida Rule of Criminal Procedure 3.172(c) (1); and 

Professor LaFave. As will be set forth below, not one of these 

five authorities holds that a defendant should be told that he or 

she will not receive gain time or will not be entitled to some form 

of early release if habitualized, 

In Boykin, swra, the United States Supreme Court addressed 

the acceptance of a guilty plea without an affirmative showing 

that the plea was intelligent and voluntary. Nowhere in Bovkin did 

the court hold that in order for a plea to be knowing the defendant 

must know that under certain sentencing schemes he or she may not 

be entitled to early release and may have to serve the entire 

sentence imposed. Petitioner asserts that the receiving of gain 
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time or some other form of early release is not a constitutional 

r igh t .  Gain time and early release programs are a creation of the  

state legislature and can be changed or taken away at anytime by 

the legislature. =senerally Ch. 93-406,  Laws of Fla. (repealing 

section 944.277); Op. A t t ' y .  Gen. F l a .  92-96 (1992); DUqqer v. 

Grant, 610 So. 2d 428 (Ffa. 1992); Wait v. Sinslwaw , 632 SO. 211 
192 ( F l a .  3d DCA 1994). It is impassible for anyone to accurately 

predict how fu tu re  changes will affect a particular defendant's 

sentence. 

In Ashlev, at 488, t h i s  court quoted from Williams I B U w a .  

The Williams decision set fo r th  the three essential requirements 

for  taking a guilty plea. u. at 271. The second requirement is 

that the "defendant must understand the nature of the charge and 

the consequences of his [or her] plea. The purpose of this 

requirement is to ensure that he [or she] knows . . what maximum 
penalty may be imposed for the offense with which he [or she3 is 

charged. U. ; see also Winman v. United $tatea , 730 F.2d 649 
(11th Cir. 1984) (district court need only advise a defendant as to 

the  charges, the mandatory minimum penalty and the maximum possible 

sentence). No where in Williams did this court hold that a 

consequence of a plea included any reference to whether a defendant 

would or would not receive gain time or be entitled to 8QM@ other 

early release program. The consequence is the m a x i m u m  sentence 

which may be imposed, NOT the mount of gain time or other form of 

early release a defendant will or will not receive, 
- 

In order far a plea to be knowing, this court in Ashlev, at 

2 6  



489, stated that the defendant must know the maximum possible 

sentence "and that he or she will have to serve more of i t . n  This 

court then noted that this view was endorsed by the First 

District's decision in Black, Sugra, and Professor LaFave .  In 

quoting from the Black decision, this court quoted from Judge 

Zehmer's special concurrence. Judge Zehmer did not s ta te  that a 

defendant must be told that he or she will not receive the same 

amount of gain time if habitualized. While Judge Zehmer stated 

that the t r ia l  judge failed to determine if Black understood the 

significance of being sentenced aB a career criminal, petitioner 

asserts that the wsignificancelf referred to is not that Black would 

receive less gain time, but that Black was facing a maximum 

sentence that was double what the plea agreement indicated. 

Neither t h e  majority nor the concurrence in Black hold that a 

defendant must be told he or she will not receive the sane amount 

of gain time as someone who was not habitualized. 

Furthermore, Professor LaFave likewise does not support this 

court'g determination that a defendant should be told that as a 

habitual offender he or she will serve more of his or her sentence. 

Professor LaFave's only endorsement is that a defendant should be 

told of the maximum possible penalty that could be imposed. 

Professor LaFave makes no mention that a defendant should be told 

he or she may have to Beme more of a sentence depending upon which 

sentencing scheme the defendant is sentenced under. Seg 2 Wayne R. 

LaFave & Jerold H, Israel, Cr irninal Procedu re section 20.4 (1984). 

Finally, petitioner asserts that rule 3.172 ( c )  (1) does not 
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require that a defendant be told that if habitualized he will serve 

a greater portion of his sentence. state v. Will, 645 So. 2d 

91, 95 (Fla. 3d DCA 1994). This court has previously held that 

rule 3.172(c) l l s e t ~  forth the  required areas of inquiry when t h e  

t r i a l  caurt accepts a plea. M. ; State v. Ginebra, 511 So. 2d 960 

( F l a .  1987). Rule 3.172(c) (1) requires only that a defendant 

understand !!the nature of the charge t o  which t h e  plea is offered, 

the mandatary minimum penalty provided by law, if any, and the 

maximum possible penalty provided by law . . ." Petitioner asserts 

that the maximum possible penalty provided by law does not mean the 

maximum possible sentence less gain time or some other form of 

early release. The maximum possible penalty provided by law for a 

third degree felony is five years unless a habitual offender 

sentence is to be imposed. The maximum possible penalty then 

doubles and becomes ten years. Irrespective of gain time or early 

release, the maximum possible t i m e  a defendant may be incarcerated 

for  a third degree felony is either 5 years or 10 years as a 

habitual felony offender.5 As the  Second District stated in 

Simmons v. S a  , 611 So. 2d 1250, 1252 (Pla. 2d DCA 1992): 
. . . I t  is one thing, however, to insist 
that  a defendant be warned his sentence may be 
extended, and another to require an additional 
warning t h a t  a determinate sentence will not 
later be shortened. 

While t h e  t r i a l  judge is required to advise a defendant of the 

m a x i m u m  possible penalty provided by law which he or she is facing, 

51n a oerfect world. a defendant would serve the sentence 
- i  

imposed, day for day. However, w e  do not live in a perfect world 
and convicted criminals reap this benefit. 

2 8  



the  trial judge is not required to advise the defendant of every 

collateral consequence which may follow a guilty or  no contest 

plea. zambuta Y, State , 413 So. 2d 461 (Fla. 4th DCA 1982); 

Simons , at 1252; Polk v. StaQ , 405 So. 2d 7 5 8  (Fla. 3d DCA 1981); 

Blackshear v, S t a t e  , 455 So. 2d 555 (Fla. 1st DCa 1 9 8 4 ) ;  BES a;bso 

Will, at 94 (quoting g i n e m  , at 960-961 (emphasis added): "It is 

clear under both state and federal decisions that the t r f a l  court 

judge is under no duty to inform a defendant of the col lateral  

consequences of h i s  guilty plea .  " )  ; H i m  n, su~ra (court not 

required to explain special parole and its consequences). 

. . . "The distinction between 'direct' and 
Icollateral' consequences of a plea, while 
sometimes shaded i n  the relevant decisions, 
tu rns  on whether the  result represents a 
definite, immediate and largely automatic 
effect on the  range af the  defendant's 
punishment. 

zambuto , at 462 (citation omitted). According to , at 961,6 
the  trial judge's obligation to ensure that a defendant understands 

the direct consequences of his or her plea encampassea "only those 

consequences . . . which the  trial court can impose." The other 

consequences of which a defendant must be informed are contained in 

r u l e  3.172(c). The affect of gain time or early release on a 

defendant'& sentence is not a consequence the  t r ia l  judge can 

impose and is not contained in rule 3,172(c). 

Prior to Ashley, the loss of or accumulation of gain t i m e  was 

%hebra was superseded by the  amendment to rule 3.172(c) ( 8 ) .  
while the holding of Cinebra, deportation is a collateral 
consequence, has been superseded, petitioner asserts that Ginebra 
remains good law, 
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considered to be a collateral consequence. Simmons, at 1252-1253; 

, 646 So. 2d 253 (Fla. 1st DCA 1994); Will, guDTa; Harton v. s ta te  

w, 583 So. 2d 399 (Fla. 1st DCA 1991); Blacksheas supra; JadQgz 

v, Henderson, 438 F.2d 638 (5th Cir. 1971). Also, when parole was 

previously available there was no requirement tha t  a defendant be 

warned about parole eligibility, because parole was viewed as a 

matter of legislative and executive grace; not a direct consequence 

of a plea. Simnns, at 1253; see also Himan, (court  not 

required to explain special parole and its consequences) ; MQrale~l- 

Guan 'ardo v. Un ited State 8 ,  440 F.2d 7 7 5  (5th Cir. 1971) (fact that 

trial judge failed ta advise defendant of his ineligibility for 

parole does not invalidate guilty plea). Likewise, there was no 

duty to warn thoEte who opted for a guideline8 sentence t ha t  they 

were ineligible for parole under the guidelines. u.; Glover v. 

$tat.e, 474 So. 2d 886 (Fla. 1st DCA 1985) . 7  This Court's language 

in fishlev that the defendant should be told 'Ithe fact  that 

babitualization may affect the possibility of early release through 

certain programsrt is wholly inconsistent with this court  s decision 

in Qinebra and the above cited cases. 

71t appears t ha t  this court has determined, post-Ashlev, that 
the earning of provisional credits is a collateral consequence, as 
provisional credits could not "possibly be a factor at sentencing 

, 584 
or in deciding to enter a plea bargain. Griffin v, Singletary, 
638 SO. 2d 500, 501 (Fla. 1994); see a l ~ o  D 
So. 2d 2 ( F l a .  1991). The Eleventh Circuit has likewise found 
Florida's control release i a  comparable to provisional credits, a8 
'Ithe purpose of control release is to address the administrative 
problem of prison overcrowding, gg& to confer a benefit on the 
prison population." Hock v. SingLLeta ry, 8 Fla. L. Weekly Fed. 
C943, C944 (11th Cir. January 9, 1995). 
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AS previously stated, gain time and other early release 

programs are established by the legislature. The trial judge has 

no control over how much gain t i m e  a defendant may or may not 

receive. The trial judge also has no control over whether a 

defendant qualifies for some form of early release. The only 

situation which petitioner can envision in which the  trial judge 

has some form of control is when the trial judge retains 

jurisdiction. The retention of jurisdiction is a consequence which 

the  trial judge can impose and is a direct consequence of a plea, 

State v. Green , 421 So. 2d 508 ( F l a .  1982). However, petitioner 

disagrees with and questions this court's logic as to why retaining 

jurisdiction is a direct consequence of a plea. Petitioner asserts 

that retaining jurisdiction is a direct consequence because the 

t r i a l  judge imposes such a restriction, not because a defendant may 

have to serve more of the sentence imposed. 

As stated above, the only consequence of the sentence which is 

a direct consequence of the plea is the  m a x i m  possible sentence 

which may be imposed by law. Petitioner asserts that [ l loss  of 

basic gain time is not a consequence which the trial court imposes. 

Accordingly, 105s of eligibility fo r  basic gain time is a 

collateral consequence of a plea." Will, at 95.  

It should be pointed out to this court that Ginebra was not 

cited in A s h l a .  I t  is not at all clear as to whether Ginebra was 

given any consideration in the writing of the Ashlev opinion. The 

lack of reference to Ginebra gives rise to but one conclusion: 

"the primary consideration in Ashlev was the state's complete 
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f a i l u r e  to advise the defendant of its intent to seek habitual 

offender sentencing prior to the entry of the guilty." HortQ& at 

2 5 6 .  

In determining that a direct consequence of a plea is that 

"habitualization may affect the possibility of early release 

through certain programs . . . I f I  this court went beyond the issue 

raised in fiehley. It is not clear in Ashlev whether this court 

intended that failure to so inform a defendant requires an 

automatic or per se reversal. Petitioner asserts that the failure 

to so inform a defendant does not render his or her plea 

involuntary and does not result in an automatic reversal. 

Informing the defendant of a collateral matter is aspirational at 

best. Hofton , at 256; Sirrana nq, at 1253. 

Section 775.084 (4) (e) provides that a habitual of fender 

sentence is not subject to the  sentencing guidelines, that a 

defendant sentenced as a habitual offender shall not get the 

benefit of chapter 947, and shall not be eligible for gain time 

with the exception of up to 20 days incentive gain time as provided 

fo r  in section 9 4 4 . 2 7 5 ( 4 )  (b) . Sections 9 4 4 . 2 7 7  (1) (9) ' and 

947.146 (4) (9) specifically set  forth that a person sentenced or who 

has previougLJy been sentencedunder section 775.084 is not entitled 

to provisional credits or control release. Those sectiona also set 

forth that persons who have been convicted or previously convicted 

of comi t t ing  or attempting to commit sexual battery; or assault, 

aggravated assault, battery, or aggravated battery and a sex act 

'Repealed by Chapter 9 3 - 4 0 6 ,  Laws of Fla. 
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was attempted or completed; or kidnapping, burglary or murder and 

the offense was committed w i t h  the intent to commit sexual battery 

are not entitled to provisional credits or control releaSe. 

Sections 944 .277(1 )  ( c )  - (e) and 947 .146(4 )  (c) - ( e ) ,  Fla. Stat. 

(1991) * Sections 944.277 (1) and 947 146 (4) also set forth 

additional circumstances under which a defendant is not entitled to 

control release or provisional credits. See section 944 .277(1 )  (a), 

{b), (f), (h), (i), and (j), Pla. Stat. (1991); section 

9 4 7 . 1 4 6 ( 4 )  (a), (b), (f), (h), and (i), Fla. Stat. (1991). 

If Ashley in fact did create a per se rule of reversal, I f i t  

would make no sense to limit its application to habitual offender 

cases." gjnrton, at 256 n.2. It would appear that not only should 

those who may qualify as a habitual offender be told "that 

habitualization may affect the possibility of early release through 

certain but those who have previously been habitualized 

if not presently habitualized, those who have been or previously 

been convicted of the enumerated crimes and those who received 

mandatory minimum penalties should also be warned that their prior 

and/or current convictions "may affect the possibility of early 

release through certain programs." 

Taking Ashley to its literal and logical conclusion, it would 

appear to require that every person charged with a crime in order 

to make a "knowing" decision should be told, whether he chooses to 

plead or go to trial, of the affect of gain time or early release 

on any and a l l  sentences that defendant may possibly face. 

Although it would appear tha t  this burden would f a l l  primarily on 

a 
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defense counsel, the burden would likewise fall on the prosecutor 

and the trial judge. See Ashley, at 490 n.8; Koeniq v. State, 597 

So. 28 256, 2 5 8  (Fla. 1992). Prior to a plea or a guilty verdict 

after trial, it is doubtful that either the prosecutor or the trial 

judge would be in a position to inform a defendant on the possible 

sentences he faces and the affect of gain time or early release, if 

any, an those sentences. However, it appears under Ashlev, the 

failure to so inform any defendant, whether pleading or going to 

trial, would give rise to at the least a claim of ineffective 

assistance of counsel. Such a claim could result in not only the 

withdrawal of a plea, but also a new trial. Surely this could not 

have been this court's intent. 

If this court did intend for Ashley to establish a per se 

rule, petitioner asserts that there should not be a special rule 

for habitual offenders, but a l l  convicted felons which fall within 

the exceptions should be treated alike. A consequence of a plea 

should not be collateral in some cases and direct in other cases; 

it should either be direct or collateral to all cases. Petitioner 

asserts, as stated above, that the consequence of early release is 

purely collateral and should be treated as such with all 

defendants; the direct consequence is the maximum amount of 

incarceration which may be imposed, not that the defendant may 

serve more time than a dissimilarly situated defendant. 

Should this court determine that gain time or early release is 

a direct consequence of a plea petitioner asserts that rule 

3.172(c) should be amended ta reflect all defendant's should be 
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warned that their previous and current convictions "may affect the 

possibility of early release through certain programs. l1 The 

determination of early release consequences by this court to be a 

direct consequence should be treated as this court  treated the 

determination that deportation was a direct consequence, amend the 

rule. Fla. R. Crim. P. 3.172 (c) ( 8 )  . 
Petitioner strongly asserts that any early release is a 

collateral consequence of a plea and rule 3.172 (c )  does not need to 

be amended. However, if this court has in fact determined that the 

affect of early release on a sentence is a direct consequence, 

those facing habitual offender sentencing should not be treated 

specially. All defendants should be treated alike and the rule 

should be amended. 

As is apparent from the decision in the instant cases, as well 

as the decisions in Horton and Will, this court's Ashley decision 

has raised as many questions as it answered. Sfze a l s ~  Wilson v. 

State, 645 So. 2d 1042 (Fla. 4 t h  DCA 1994); Heatley v. State, 636 

So. 2d 153 (Fla. 1st DCA 1994). The Ashlev decision should be 

clarified to reflect that notice as was given in these cases and 

notice which reflects only the possibility that a defendant may be 

habitualized is sufficient, thereby addressing the concerns of 

Judge Goshom's dissent. Petitioner also requests this court 

clarify Ashley as to whether this court intended gain time or ear ly  

release as a direct consequence of a plea. Petitioner again 

asserts that the affect of gain time and/or early release programs 

on a defendant's sentence is not a direct consequence of a plea. 
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It is impossible f o r  the  defense attorney, trial judge or 

prosecutor t o  accurately predict how much of a particular sentence 

a defendant will in fact serve, The direct consequence is  the 

maximum sentence which may be imposed upon a defendant, not t h e  

amount of time a defendant will actually serve of the  sentence 

imposed. Petitioner also requests this court clarify Ashley as to 

whether an objection to the  form of notice i s  required in order to 

preserve the issue for appellate review as set forth in footnote 2 

of the instant brief. 

Finally, should this court: determine that the affect of 

habitualization on gain time and early release is a direct 

consequence of a plea, each of the five respondents was aware of 

t h i s  consewence at the  time they entered their pleas. The plea 

agreements specifically se t  forth that the respondents would not 

receive any basic gain time if they were sentenced as a habitual 

offender. This was sufficient to inform the respondents that they 

would be serving more of their sentences. While petitioner requests 

this court clarify the Ashley decision, irrespective of that 

request, the written plea agreements in these cases were sufficient 

notice and established that each of the  respondents' pleas were 

knowing. If the written plea agreement was insufficient any error 

was harmless, as each of the five respondents had actual notice. 

The decisions in these case3 should be reversed. 
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CQNGLUSION 

Based on the  arguments and authorities presented herein, 

petitioner requests this court quash the decisions in the instant 

case, overrule the  decision i n  Thomm3sa n and c l a r i f y  its decision i n  

Ashley as requested above. 

Respectfully submitted, 

ROBERT A. BUTTERWORTH 
ATTORNEY GENERAL 
A n .  / 

BONNIE 

444: Seabreeze Boulevard 
5 t h  Floor 
Daytona Beach, FL 32118 

COUNSEL FOR PETITIONER 

CERTIFICATE OF S ERVICE 

I HEREBY CERTIFY t ha t  a true and correct copy of the above and 

foregoing Amended Merits Brief of Petitioner and Appendix has been 

furnished by delivery to Nancy Ryan, Assistant Public 

1 1 2 - A  Orange Avenue, Daytona Beach, Florida 32114, this 

of February, 1995. 
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OGI,E:SIJY V. STATE 
Clrc iu 627 Su.2d 585 (FlaApp. 5 Ulst. 1993) 

Fla. 585 

Whether charactcriwci 3s a ruquest or :in 
order, we conclude that Deputy Willmot’s 
(Ikection for Popplu to exit his vehicle 
constituted a show of authority which ‘re- 
struined Popple$ frcedonl oj‘rnozame?i,t b p -  

cause u raasvs2able person under the cir- 
pibmstances would helietie that he sliolild 
comply. Sec Decs 1: Statc, 564 So.2d 1166 
(Fla. 1st DCA 19%). 

Popple ‘1). Stute, 626 So2d 185 (Fla.1993) 
(emphasis added). 

The state relies on this court’s decision in 
Curry u. Stute, 570 So2d 1071 (Fla. 5th DCA 
1990). In Curry, the police entered a bar, 
walked up behind Curry, and told him: 
“Stop. Police.” Curry walked away but 
threw a pill bottle containing rocks of cocaine 
on the ground. In a f f i i i n g  the denial of a 
motion to suppress this court held, “Only 
when the police begin an actual physical 
search of a suspect does abandonment be- 
come involuntary and tainted by an illegal 
search and seizure.” Ciimj at 1073. Curry 
is supported by the decision in Cnliforniu v. 
Hodari D., 499 U.S. 621, 111 S.Ct. 1547, 113 
L.Ed.Pd 6‘90 (U.S.Ca1.1991) which held that a 
seizure does not occur until a person is actu- 
ally physically subdued by an officer or sub- 
mits to an officer’s show of authority. Ho- 
da.ri drew “a clear distinction between those 

Melvin OGLESBY, Appellant, 

V. 

STATE of Florida, Appellee. 

NO. 92-1844. 

District Court of Appeal of Florida, 
Fifth District. 

Dec. 3. 1993. 

Defendant appealed from judgment of 
the Circuit Court, Volusia County, Sohn W. 
Watson, 111, J., sentencing him as habitual 
offender. The District Court of Appeal, Gos- 
horn, J.,  held that: (1) it  was proper for trial 
court, rather than state, to file notice of 
habitual offender sentencing, and (2) trial 
court’s failure to provide defendant with 
written notice of intent to habitualize prior to 
entry of defendant’s guilty plea was harmless 
error. 

Affirmed. 

who yield to the authority of the p u k e  and 
Tikl court’s failure to provide tluf‘endant those who flee.” Hdli7ige.r a t  1243. In Ciir- 

n+ith w i t t e n  notice of intent to habitualize ty, the defendant did not submit to authority 
nr. &jth tile he sim. iwior to entiy of defendant’s guilty plea was 

harmless error. where defendant, by his 

he ignored sikyned written plea agreement, specifically 

son, in full submission acknowledged that his attorney explained to 

ty made, followed the order him total masimum penalties for charges and 

order submission constituterl i, determining him to bc violent or  nonviolent 
seizure. 1i:rbitual felony offender, including maximum 

sentences and fact that he would not be 
The judgment and sentence are vacated. entitled to receive any basic gain time. the denial of the motion t.o suppress is re- 

versed, and ~e remand for further proceetl- 
ings. 

walked away, abilntioIling the cocaine as 
order [,, stop, Here, Harri- 

the show of authori- 
him by 

remocing his hahll from his poclcct. ~ 1 , ~  that he UndCrStood conSeqUf3lCeS Of j U d p ’ S  

-~ 

REVR KS E D ; K E ILLY D E 13. ,James H. Gibson, Public Defen(1c.r and 
Rrynn Newton, Asst. Public Defender, Day- 

W. SHAFtP. ant1 C;OSHOIW, JJ . ,  concur. tona Ucxh,  for appellant. 



586 Fla. 627 SOUTHERN KEPOKTER, 2d SEltlES 

GOSHOKN, JudgP. 

Mclvin Oglesby appeals from the judgment 
of the trial court bentencing him ah a habitual 
offender. On appeal, he contends that it was 
error for the trial court, rather than the 
State, to provide him with the notice of intent 
to habitualize. He further argues that his 
sentence must be reversed because the no- 
tice was not provided prior to the entry of his 
plea. We affmn. 

As to Ogleshy’s fwst contention, thii court 
has previously held that it is proper for the 
trial judge to file the notice for habitual 
offender sentencing. Toliver v. State, 605 
So.2d 477 (Fla. 5th DCA 1992), rewieze de- 
nied 618 So.Zd 212 (Fla.1993). As to Ogles- 
by’s second contention, we acknowledge that 
approximately one year after Oglesby ten- 
dered his plea, but while this appeal was 
pending, the Flarida Supreme Court derided 
Ashley v. State, 614 So.2d 486 (Fla.1993). In 
Ashley, the court held that 

in order for a defendant to be habitualized 
following a guilty or nolo plea, the follow- 
ing must take place prior to acceptance of 
the plea: 1) The defendant must be even 
written notice of intent to habitualize, and 
2) the court must confirm that the dcfen- 
dant is personally aware of the possibility 
and rcasonablti consequences of habitusli- 
zation. 

Id. a t  490 (footnote omitted). However, un- 
like the plea agreement in Ashley which es- 
pressly provided that h h l e y  would be sen- 
tenced under the guidelines, Oglesby, by his 
signed written plea agreement, specifically 
acknowledged that 
4. I hare read the information or in&& 
rncnt in this case and I understand the 
chargeh) to which I enter my plea($). My 
attonkey has explazned to me thP totul 
muxmum penalties for  the churge(s) aiid 
as a result I understand the jollozclzng. 

* * * & * * 

c. That should I be determined by the 
Judge to be a Violent Habitual Felony 
Offender, and should the .Judge sentence 
nitl as such, I could receive up tn a maxi- 
mum sentmw of 30 years imprisonment 
and that as to any habitual offender wn- 

tence I rvould not be entitled to receive any 
basic gain time. 
d. That should I be drtermined by the 
Judge to be a Non-Violent Habitual Felo- 
ny Offender, and should the Judge sen- 
tence me as such, I could receive up to a 
maximum sentence of 30 years imprison- 
ment and a mandatory minimum of 0 years 
imprisonment and that as to any habit& 
offender sentcnce I would not be entitled to 
receive any 6asic gain time. [Emphasis 
added]. 
The plea agreement further set forth that 

Oglesby had read the written plea, discussed 
it with his attorney, and that Oglesby fully 
understood the plea agreement. Oglesby 
made the same representations to the trial 
court in open court at the plea proceeding. 
We therefore find that the protections afford- 
ed by Ashley were provided to Oglesby prior 
to the entry of his plea and find that the 
“harmless error” analysis set forth by the 
supreme court in Massey v. State, 609 So.2d 
598 (Fla.1992) applies. To hold otherwise 
would elevate form over substance. 

’ 

AFFIRMED. 

PETERSON and GRIFFIN, JJ., concur. 
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A,i;hlsy specifically hdtls: 
In sum, u e  hold that in order for a defen- 
dant to  be 1iabitualizt.d follo~vivir.g a guilty 
01. w 1 0  plea, the folloning must take place 
prior to acceptance of the plea: (1) the 
defendant must be given mitten notice of 
intent t o  habitual&, and (2) the comt 
must confirm that the defendant is person- 
ally aware of the possibility and reasonable 
consequences of habitualization. 

In  the  case a t  bar, cor.dition two was met; 
Ashley, 614 So.2d at 490. 

condition one clearly was not. 

[Z] W e  recede from Oglesby. reverse the 
sentence in this case and remand for resen- 
tencing. The Ashley court remanded for 
resentencing within the guidelines because 
that  was consistent with Ashley's negotiated 
plea and Ashley had not requested to -5th- 
draw his plea. However, the Ashley murt 
did not consider the possibility that the trial 
court might believe from a reiiew of =l.hlq*'s 
record fa re\lew only possible after the plea 
because the PSI uas  not prepared pre-plea) 
that  it could not in  good conscience proceed 
under the plea. In  such imtance, ii-e have 
held that  the : r < d  cocr t  may sentence as it 
deenis nppropriate-ron;istent 151th wide- 
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L)A I'I<S i-' H , 0 H U , L\-. S H .-m P, 
w: 'r E RSON, i; 1: IF' I.' I 5 ,  I> I ..I21 AS ?'IS :inti 
T H 0 31 P SO N , JJ. ~ 

GOSHOliS,  J., di3ser.t.;. n i th  opinion. 

GOSHORN, Judge, disfe!iting. 
Today, the majority unnecessarily expands 

the rule announced by the supreme court in 
Ashley u. State, 613 So2d  ,486 (Fls.1993) and 
imposes yet another requirement on the al- 
ready overburdened trial judges of the State 
of Florida. In  my view, attempting to  com- 
ply u i t h  the majority's directive is unneces- 
sarily burdensome in practice, is not needed 
to pro\ide a defendant u<th the required 
constitutional p'ryfections, and is certain t o  
generate legal challenges. 

Justice Shaw succinctly set forth the analy- 
sis supporting the court's decision in Ashley: 

Because habitual offender maximums 
clearly constitute the "maximum possible 
penalty provided by Iau"*xceeding both 
the guidelines and standard statutory m u -  
imums-and because habitual offender 
sentences are  imposed in a significant 
number of cases, our ruling in LViiLiunis [z-. 
State, 316 30.2d 267 (Fla.1975)l and the  
plain language of nile 3.172 require that  
before a court. ma;.' accept a g-dty or nolo 
plea from an eligible defendant it must 
ascertain that the defendant is aware of 
the possibil i ty at id  reaeozable conse- 
quences of hati tudi , -dir in .  To state the 
obx-ious, in order for the plea t o  be "know- 
ing," i.e., ir. ordc? for the cieferdant t o  
understand the reLsor,s';ie cc~:equences of 
his o r  her  plea, the deferdact ml;st " k r , ~ ~ "  
beforehand that his OY her p o t e n t i d  sen- 
tence r a y  be n;ar+. tirrxs g-rezter x+at it 
ordjnzrily would k,sve beer. w d e r  the 
elidclines and tha: hc r r  :he \rill have to  
seiTe more of it. 

, A L / / ~ P ~ ,  G i . 4  s(J,?d at J>? 'c:nl)kaa5is added). 
Cert:iinl::, thrc,ugii h!.< pje;, a p e m e n t ,  

~ ~ ' \ ~ ~ l l : ~ ~ ~ ! ~ ~ l l l  ; ~ < ' l , l l ( l \ \  ! L  (1c.('(l [ ! i t '  / l ( J , q S / / j '  i ( 1 ,  

, \ .  , ,  , , / I  > l i : t ( ,  ;;, , 

. ' : , l l , , \ t  I / (  ! ' L a :  ' ,,, 

?'II(: troi:ilict. ) I I ~  ~ > Y w ,  ;iri:i*!> tJt:t'tl\i?, xt. 
A,</!/<'!/ CuLlyt, it! j \~mmit~iz ing  i:k !>, ~ i ( I i r . 2 ,  
\ ~ o r r l t ~ l  its o; union iis ~ O I I [ J \ V S :  

In SUII:. Lyt? h l c 1  t!wt ii-, orrlci. frJr ;I 

d an t to bc h:i b i : u 91 izetl fol ! oi!in g :-: q i i !  1;; 
or  i-lolo plea, the folioiring must tak(: p l s c ~ .  
prior to acceptance of the plea: 1; Thc 
defendant m!.lst be g i w i i  w i t t e n  ! i o t i c t  fif  

intent t o  habitualize, and 2 )  the cot:!': r r ;~s t  
c o n f m  that the defendant is per~or .~ l ly  
a\vare of the possibility and reasonah!e 
consequences of habitualization. 

Id a t  490 (footnote omitted). The majority, 
reasonably, interprets this language to re- 
quire that  a defendant be adrised, not of the 
possibility of habitualization, but that some- 
one (i.e., the  court or  the s ta te)  wil! "acticely 
seek his habittiaiization." Howver ,  further 
addjng to  the confusion as to  the proper 
interpretation of Ashkg is the footnote to  the 
last quoted langtiage stating that "the dcfen- 
dant  should be told of his or her eligibili?y 
for habitualization." Id.  (emphasis added). 
I conclude that a fair reading of :he entire 
Ashley opinion r q u i r e s  only that a decen- 
dant  be adxiier! or acknou-ledge that  he 
kr!aws of :he possibiiiiy. eligibilitG and COT: -  

seqiiences of habi:ualization. 
My concern about the majority's ir.sistc:ice 

tha t  a defendar: be advised that  either the 
court o r  the  state z d l  (25 dis:ir.guishcd 
ma)-) atte3npt to habitua!ize is pot rne?z!:; 
theoretical. There are tonsequecces. hoth 
legal and practical. Requiring the court t o  
arriour.ce t3 a defezdant, before accepring his 
or her plea, that :he c a r t  u-21 (as opposed 3 
m y )  ha'3ixi;ailze r -equim the C O W  to -ake 
its ciccisisr. prior t:j rereipt ar.d rey.ie\\* of a 
p r e s e n t e x e  in\.estigation, 9 921.231, Flab -_ <*at. (19%), p r i x  to  a sentencing h e h g  
z r d  prior t83 rw<e\v of any vict i3  impact, 

921.1$3, F!a.%t. (:99:3), ail of ahich is 



3 because t b . ~  
.jl its hold:ng, 

i~ for a defen- 
h i n g  a guilty 
mat take place 

I 2pAea: 1) The 

I! i s  personally 
a.i3 reasonable 

: ) c  !1'1! i ! ) l ~ , , h I V l  l l ~ ~ l l ~ ~ ~ ~ l ~ l l l ~ l ! l i ~ t ~ ~ l ~ ,  

, L1111 :1 ' ! '  l t i l ' : t i l l t '  t o  ;L l l l l ( l l l l l " ( '  tl1:1! i t  \ \ I l l  l:Lh 

( , I  1 1  I t  1.. \ * (  I I f i I! 1: I!' ) :I I I 1'111 1 It I 0  I d  1: t 11;ili .I t * \ ~ .11  I 

l . l , , r \ \ ~ l x ~ .  t \ l  

i!i,o\.i(ft! f[ii-t}i(bt* foddc~. t i )  t h t i  yoic.i:.i ch:illi~ttg- 
irlg t h o  st;itu's IKI' of the h;tbitiral of'i'~:i~(lc~* 
statutes. In this r p g a r r i ,  I note that oftcn at 
01' immcdi;it,ely before a plea, thc tlial court, 
t?lr state and  indeed the defendant, a1.c un- 
~ ~ x i ~ * e  of the defendant's exact ciiminal histo- 
v. Accordingly, the court can only an- 
nounce that, if the defendant's history SO 

justifies, the  court may consider or the s ta te  
may seek to habitualize the defendant. 

I believe the plea agreement in this case 
affords the  defendant the essential protec- 
tions required by Ashby. There is no need 
to recede from O q h b y  v. State, 627 So.2d 
585 (Fla. 5th DCA 1993), revia0 denied 637 
Su.2d 236 (Fla.1994) and it is bad policy to do 
so. I would affirm. - -  - -  

1 1.: 1: ( '1  ' I :  f ;I J l  

. ~ ~ ~ q l ~ ~ l ~ * l l l t  €i\>\v;i!.tl '1.. Sil.fitt : q q h ' ; I l h  hi. 
5 , ~ l i ~ ~ w l ~ ) ; ~  d. :I11 l l . l l ~ l ~ L i ~ l l  ic.l~lll;; of t ' l " l l r l \ ! r~  I 

5wtt slg:nt4 :1 i h  i o i m  t h t  st:itvtl tw 
"cou ld"  be srntcncctl an h:il)ittid offender. 
He was not told spec*ificdlj. that  hc m ~ i t l r l  he 
scntenced as an habitual offender. After he 
tiad entered his plea, the trial judge filed 3 
notice that  he would sentence Scott as an 
habitual offender if that determination  as 
made at his sentencing hearing. After the 
sentencing hearing, Scott was sentenced as 
an habitual offender. We reverse and re- 
mand for resentencing. See Ashley u. Slate, 
614 So.2d 486 (Fla.1993); Thompson v. State, 
638 So.2d 116 (Fla. 5th DCA 1994). At re- 
sentencing, the trial judge may impose a 
guideline sentence or if he believes that P 
greater sentence is justified, he may so ad- 
vise the defendant and permit him to either 
accept the greater sentence o r  withdmw his 
plea and proceed to trial, . Thompon, 638 
So.2d at 117. 

REVERSED and REMANDED for pro- 
ceedings consistent with this opinion. 
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Howard T, SCOTT, Appellant, 

V. 

STATE of Florida, Appellee. 

NO. 93-1644. 

District Court of Appeal of Florida, 
Fifth District. 

June  17, 1994. 

Appeal from the Circuit Coufl for Yolusia 
County; John W. Watson, 111, Jndge. 

James B. Gibson, Public Defender, and 
1-::lr Hitchens, &st. Public Defender. D q t o -  
na Beach, for appellant. 

Itohert A. B u t t e z m r t h ,  Xtt::. Len.. Talla- 
h a ~ e r ,  and Rebecca R ~ r k  LVd!. Xist. .\tty. 
(hn.. D:i>tona Ueach, for ap;,c!lec.. 
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DAUJSSCH, GRIFFIN and THOMPSON, 
JJ., concur. 
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Distnct Com-t of Appeal of Florida, 
Fifth District. 

JuEe  17. 1994. 

Appeal from the Circuit Court for I'olusia 
County; #John \V. Watson, 111, Judge. 
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PER CURMM. 
Appellant Richard Blackwell appeals his 

sentencing as an habitual felony offender.' 
Blackwell signed a plea form that stated he 
"could" be sentenced as an habitual offender 
for the offense of sale or delivery of cocaine? 
Later, the trial judge filed a notice that 
Blackwell would be sentenced rn an habitual 
offender. Blackwell moved to strike the no- 
tice. The motion was denied and Blackwell 
was sentenced 81 a n  habitual offender. W'e 
reverse and r e a  for resenW~cing. See 
Ashley v. State, 614 So.2d 486 (Fla.1993); 
Thompson u. State, 638 So.2d 116 (Fla. 5th 
DCA 1%). At rcsentencing, the trial judge 
may impose P guideline sentence o r  if he 
believes that a greater sentence is justified, 
he may so advise the defendant and permit 
him to either accept the greater sentence or 
withdraw his plea and proceed to trial. 
Thompson, 638 So.Zd at 117. 

REVERSED and R E W K D E D  for pro- 
ceeding consistent uith this opinion. 

COBB, H'. SHARP and THOMPSON, JJ., 
concur. 

GKIFI.'IN, Judge. 

This is an Anders case in which appel- 
lant's counsel has raised the issur of the 
habitual offender sentence while recogr.izing 
this court's opinion ir. Oglesby L'. Sintc, 627 
So2d 585 (Fla. 5th DCA 1993), from which 
w+e hove now receded in Thompson z: State, 
638 So.2d 116 (Fla. 5th DCA 1994). Thomp- 
sort controls this case and we remand for 
further proceedmgs consistent uith Thgmp- 
SOlL 

We also agree there is a discrepancy be- 
meen the court's oral pronouncement con- 
cerning community control condition 31 that 
appellant may meet his monetary conditions 
of community control by convey' ion to corn- 
munity scnice hours if appellarit chooses. 
The written order desiates from the oral 
pronouncement and should be made t o  con- 
form. 

Jc' DG 31 E "I' AFFIRM ED : S E NT E N CE 
VACATED; A S D  RESWYDEL). 

W. S W P ,  J., concurs. 

GOSHORS, J., dissents, with opiriior.. 

GOSHORS, Judge, dissentinp. 

1 respectfully dissent for the reasor5 set 
f o n h  in my opirjon in Oglesby t. Stde, 627 . '  

So.2d 58; (Fia. 5::q DCA 199!3) rerie?!, denied 
50. S2,YE7, 635 So2d 236 (Fla. h r .  11, 1934.' . 
and my dissent In Thowpson 2: State, Q S  
3 ~ 2 d  116 (Fla. 5:h DCX 1991). 
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I believe the plea agreement in this case 
affords the defendant the essential protec- 
tions required by Ashley. There is no need 
ta recede from Ogleshy v. State, 627 So.2d 
5S5 (Fla. 5th DCA 1993), revim cknied, 637 
SoPd 236 (Fla.1994) and it is bad policy to do 
so. I would affirm. - _  

L -  

I 

Howard T. SCOTT, Appellant, 

V. 

STATE of Florida, Appellee. 

KO. 93-1611. 

District Court of AppeaI of Florida, 
Fifth District. 

J u n e  17. 1994. 

Appe::l from the Circuit Court for C'olusia 
CGUntj.; John W. U'atsun, 111, Jxdge. 

James U .  Gibson, Public Defender, and 
Lyle Hitchens, Asst. Public Defender, Dah-to- 
na Beach, for nppellanr. 

I<ohei.t A. Butteni-ot-th, Atrl'. Gcn., Talla- 
k s e e .  and  Rcherca E w r k  U-aI!. A s t .  Atty. 
h., DaJtona Beach, illr tipjjcllet?. 

1Jb;l; ( ' 1  ' l L l . \ \ l .  

. l l ) j i t ~ l i : i i i t  I ~ ~ \ \ V ; , ! * I I  T, SL,<rlt ;i1)1)t*:iIh hi,, 

Scott >igncii ;i 1 1 1 ~ ; i  i o 1 ~ 1  t l l : i t  . s t : ~ l t ~ l  111, 

"could" be sentcnced ii.5 an halritttnl offi:ndei*. 
He was not told spccificully that hc rrodd be 
sentenced as an habitual offender. After he 
hiid untcrcd his plca, the trial judge filed a 
notice that he would sentence Scott as an 
habitual offender if that determination was 
made at his sentencing hearing. After the 
sentencing hearing, Scott was sentenced as 
an habitual offender. We reverse and re- 
mand for resentencing. See Ashley u. State, 
614 S0.2d 486 (Fla.1993); Thompson v. State, 
638 So.2d 116 (Fla. 5th DCA 1994). At re- 
sentencing, the trial judge may impose P 
guideline sentence or if he believes that P 

greater sentence is justfied, he may so ad- 
vise the defendant and permit him to either 
accept the greater sentence or withdraw his 
plea and proceed to trial. ' Thompson 638 
So.2d at 117. 

REVERSED and REMANDED for pro- 
ceedings consistent with this opinion. 

!~ t~ t l I t~n~ i~1g  ;I,< ; i t 1  l l k i \ i ~ t t i ~ i 1  icll,t1y i ) f f l ' t ~ t l i ~ l  ,I 

DAUKSCH, GRIFFIN and THOMPSON, * I  
JJ.. concur. 
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Richard BLACKWELL, Appellant, 

v . 
STATE of Florida, Appellee. 

5-0. 93-2401. 

District Cowt  of Appeal of Florida. 
Fifth District. 

Jute 17, 1991. 

Ar)peal from the Circuit Court for volusia 
Coufity; .John \V. \V;it3un, 111, Judge. 
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MA, LUC:IS, &st .  l'uhlic Lk~fc~t1(lt~r~ 1hyton;i 
h a c h ,  f u r  ;11,pellant. 

Robert A. Buttc~worth, Atty. Gen., Talla- 
hassee and Ibisten L. Davenport, Asst. Atty. 
Gen., Dayton:i Beach, for appellee. 
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PER CGRIAM 
Appellant Richard Blackwell appeals his 

sentencing as an habitual felony offender.' 
Blackwell signed a plea form that stated he 
"could" be sentenced as an habitual offender 
for the offense of sale or delivery of cocaine.2 
Later, the trial judge filed a notice that 
Blackwell would be sentenced 88 an habitual 
offender. Blackwell moved to strike the no- 
tice. The motion was denied and Blackwell 
was sentenced as an habitual offender. We 
reverse and rentaRd for resentencing. See 
Ashley v. State, 'si4 So.2d 486 (Fla.1993); 
Thomp80n v. State, 638 So.2d 116 (Fla. 5th 
DCA 1994). At resentencing, the trial judge 
may impose a guideline sentence or if he 
believes that a greater sentence is justified, 
he may so advise the defendant and permit 

withdraw his plea and proceed to trial. 
Thompson, 638 So.2d at 117. JCDGMEKT AFFIRMED; SEKTEKCE , 

ceeding consistent with this opinion. 

: f  i. 

( 1  

him to either accept the greater sentence or pronouncement and be made to 'On- 

form- 

REVERSED and R E M D E D  for pro- VACATED; A??D REMANDED. 

:l W. SHARP, J., concurs. 
COBB. W. SHARP and THOMPSOX. JJ.. 

N o  appearance fur appellee. 

GRIFFIK, Judge. 

This is an Alders case in which appel- 
lant's counsel has raised the issue of the 
habitual offender sentence while recognizing 
this court's opinion in Oglesby v. State, 627 
So.Pd 5% (Fla. 5th DCA 1993), from which 
we have now receded in Thompson u. State, 
638 So.2d 116 (Fla. 5th DCA 1994). Thmnp- 
am controls this case and we remand for 
further proceedings consistent with T h p -  
$On. 

We also agree there is a discrepancy be- 
tween the court's oral pronouncement con- 
cerning community control condition 31 that 
appellant may meet his monetary conditions 
of community control by conveyion to com- 
munity service hours if appellark chooees. 
The written order deviates from the oral 

Jessie BROWN, 11, Appellant, 

V. d So. 52,987. 637 So.2d 235 !Fla. Mar.  11, 19%) 
STATE of Florida, Appellee. 

NO. 93-2397. 

District Court of Appeal of Florida, 
Fifth District. 

July 1, 1994. 

Appeal from the  Circuit Court for i'olusia 
C'oi1r.t.: John  \\'. \$',itam, 111, Judge. 

and m;: dissent ir. Thompson I;. State. 638 
So2d 116 (Fla. 5th DCA 1994). 4 
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Defendant was convicted in the Circuit 
Cclun for Marion County, Carven D. Angel, 
J,. of vehicular homicide, and he appealed. 
'The District Court of Appeal, Cobb, J., held 
that evidence was sufficient to support con- 
iiction. * _  

C f  

hffumed. 

Automobiles -35K13) 
Comiction of vehicular homicide was 

sxpported by evideqce that defendant, while 
driving In rain on hilly two-lane road at 
rsrcssive sped, attempted to pass another 
veE,icl~ in no-passing zone, ~esulting in head- 
o r i  co!!ision with oncoming vehicle and death 
of (,:her driver. 

l__l 

J;x:es R. Gibson, Public Defender, and 
MA. Lucas, &;st. Public Defender, Daj-toxa 
Ecach, ffJT appel la~t .  

RoSer, A. Eilttewurth. Atty. Cen., Talla- 
+, . . L . ~ . . e ~ ,  <, ,*, m d  Belle E. Turner, Asst. Xttg. Gen., 
Da:.yor.a Eei?c.h, far appellee. 

, I  

HARRIS, C.J., and DACKSCH, J., concur. 
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-1 HOLMES, Appellmt, 

V. 

STATE of Fiorjda, Ap~cl lac .  
No. *2343. 

District Court of Appeal of Florida, 
Fifth Distr ict .  

July 1. 1991. 

Appeal from the Circuit Court for Voltisia 
County; J o h n  M". Watson, 111, Judge. 

James B. Gibson. Pukdic Defmder. and 
L:,.lc: Hitchens, Ass:. Public Defender. DaJ-to- 
na Beach, for  appellant. 

Robert A. Butten\-orth, Atty Cer.., Talla- 
hassee, and M i t e n  L. Dawnpol?,  Asst. 



COBB. W. SHARP and THO>lPSON. JJ 
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Fifth District. 

James B. Gi-hxtr  ?ublic Defender, and 
Susan -L Fagar, -1s- Public Defender, Day- 
tom Beach. for G & n t .  

Robert X BzzGz, r th ,  Atty. Gen.. Talla- 
hassee. and Mzri 5. 3unn ,  Asst .  htty. Gen., 
DaJ-tona Bea& %r ;?pellee. 
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mwption because partner did not bring an 
d o r ,  for dissolution), disuppmz*eed of on 0th- 
~ ~ I I I ~ S  by, Joh7uon v. Bednar, 5:': So.2d 
s31. 526 (Fla.1991); Gmngw Lumber Co., 
fir. r. Preston, 391 So9d 3TQ, 371 (Fla. 1st 
E . 4  1980) (stating that  where action was for 
v h  of empl_oyment contract, prevailing 

ty Kas not entitled to attorney's fees ab- 
t a controlling statute or agreement be- 
e n  the parties although accountant was 
nired to establish the debt). 

* ,  , .  
the  Circuit Court, Volusia County, John W. 
Watson, 111, J. Defendant appealed sentence. 
The District Court of Appeal, W. Sharp, J., 
held that mention in plea agreement, of pos- 
sibility that  defendant might be sentenced as 
an habitual offender, did not constitute corn- 
pliance with statute requiring that  state noti- 
f y  defendant, prior to defendant's entry of 

The Cheeks must bear the cost guilty plea, that  habitual offender sentence 
because, under the partner- would be sought. 

COST OF APPRAlSM. 
r'41 The Cheeks assert that the trial 
rt:+o erred in requiring them to pay for 
Wpraisal costs because Bugg did not 

1.on.the significant issues in the litiga- 
i hg  Moritz v. Hoyt Enterprises, IIZC. ,  
& 807 (Fla.1992). However, this is 

p m e n t ,  they had a duty to do 50.' 

M a t y ,  we reverse the order of the 
$awarding Bugg his costs and at-  

Cheeks are  responsible for the cost 
L ! d .  In view of our resolution of 

based upon the issues already 
'e find it unoecessav to address 
,@maining point on appeal. 

Reversed and remanded. 11: 

and the determipation Criminal Law -273.1(1), 1203.3 
Reference in plea agreement, to possihil- 

ity that defendant might Se sentenced as 
habitual offender, did not constitcte cornpli- 
ance ui th  requirement that state give defen- 
dant  notice, prior to  defendant's entry of 

-1 

I .  

I n  contrast. ar; sppralsal 
Mn 0' e%!lmation n t  v a ! ~  ot propcrry 

iet.5) undcr  section 6 2 0 . 6 6 3 2 )  of thc Florida 
S:atutcs. This wc t ton  grants a partncr- thc right 

r. 100 ( 6 t h  ar. agrccmc:lt. Hterc, the a r c e m c n t  cntcrcd into 
hct i rccn thc par:~c.> did n u t  pravidc for ikc q h t  
tu  d l0:rnnl acLounr inp .  I t  rncrcly obligated i h c  
rn;lnazing p c n c g l  partqcrs 13 obtain a t 1  indcpcn-  
d::;: ; i r ~ ~ r a ~ ~ ; i I  (3: n a r - i r * . * \ h r t >  a x t - t c  

of su,!;jbie an ;jLcoufiting i f  such  exists under the  of 

y 
rr'md* 

8 
~ i ~ J ' * \ ~ ~ c r ,  in finding :hni , ~ i l r g  

a P P 1 3 ; \ . ~ 1  C r , \ t 5  1;lni ;:t:<jrriC\ ' 5  

Robert JOKES, Appellant, 

v. 

STATE of Florida, Appellee. 

No. 93-109, 

District Court of Appeal of Florida, 
Fifth District. 

July 1, 1994. 

Defendant pleaded guilty to one count of 
possession of cocaine, and was sentenced in 



W. SH:ZKP, Judgt  

Jones appeals from a sentencing order, 
imposing an habitual offender sentence, after 
lie pled guilty to one c o m t  of possession of 
cocaine.' Jones was sentenced to 4% years 
incarceration, followed by 5 years probation. 
He argues the trial judge erred in imposing 
this sentence because the state did not file a 
written notice of intent to seek habitual of- 
fender t reatmentZ until a& the plea had 
been entered. We agree and reverse. 

Jones signed a written plea agreement on 
October 30,- m91. The agreement recited 
that  Jones could receive a maximum sen- 
tence of 5 years, or 10 years if the judge 
determined him to be an habitual offender. 
The state filed its notice of intent to seek 
habitual offender treatment on December 2, 
1992. At the  sentencing hearing on Decem- 
ber  17, 1992, the judge inquired whether 
Jones had read the plea agreement and con- 
fei-red with his attorney prior to signing it. 
Jones responded in the affirmative. The 
judge then sentenced Jones, imposing habitu- 
al offender treatment. 
In Ashley u. Stalc, 614 So.2d 486, 4t i9490 

I Fla.19!)3), the supreme C O U I - ~  discussed sec- 
tion Y ' i d . O M ,  Florida h ! e  of Criminal Pruce- 
dure 3.172,3 and Ifilliam,j. r. State, 316 So.Zd 
267 (Fla.1975). The facts of Ashlev are vk-  
tually indistinpishable from those presented 
here except that in .A:/ilry, the d e f e d a n t  
had unsuccessfdly sought to n5thdraw hi3 

1 .  Sccuon 89.; 1.3' 1 JII.J, Florida S:atutc., (1991 I ,  a 
third d c g r w  felon?.. 

added). 

Ashley, 614 So9d at 490. In SUK. Aahlcy 
appears to require a pre-plea n o t r e  of iment 
to habitualize for an habitual offender sen- 
tence t o  stand as legally valid, eyer! though 
as a practical matter, this is not the w'ay 
criminal cases are cumently handled at the ; 



it 490. In s u : ~  .42hiry 
pre-plea notice of ir.tent 
3 habitual offender sen- 
tgally valid, even though 
er, this is no: ti->e way 
m-rectly handled a t  the 

abitsal offwder 

Charles G .  STKICKLAND, Appe l lant  

V. 

Terry B. S T R I C U D ,  Appellee. 

No. 93-2607. 

District Court of Appeal of Flo11d;i 
Fifth District. 

J a l y  1, 1994. 
* _  

In dissolution action, the Circuit C c m .  
St.  Johns County, Richard G. Weinberg. J.. 
entered final judgment of dissolution. Fir- 
mer husband appealed. The District C x r t  
of Appeal, H m ' s ,  C.J., held that recok 2 d  
not justify trial court's alimony a n a r i -  -1 
light n f  fact that diquri t ies  in i n c m e  e-xxca 
both before anti after granting of ~ L Z > - L ~ .  

Reversed and remanded. 

Uiamantis, J., concurred specially. 

HARRIS, Chief Judge. 

Charles G. Strickland tirncly appeals f r n m  
a final judgment of dissolution. We reveyse. 

[I] We agree that the wife is entitled to 
alimony but the record does not justify the 
amount awarded in this case. The trial court 
found that the husband had a net income of 
$30,000 and the wife had a net income of 
$ZO,OOO. It then awarded her alimony of 
$750 per month, giving her an annual income 
of $29,OOO and the husband an annual income 
of $Zl,OOO. One seems no more reasonable 
than the other. 

[2] Language in the Final Judgment indi- 
cates that the court might have intended to 
impute income to the husband but failed t,o 
do so. On remand, if the court does irnplite 
income, it must indicate the amuunt irnputctl 
as \wll as the source of such income. \VPW 
d r q f  1'. Wendroff; 614 So.2d 5!10 (Fla. 1st 
DCA 1993); Hoyle I'. Hoyle, 53.5 So.ld 704 
0%. 5th DCX 1988). 

In  the matter of the distlibution of  marit:il 
assets, the court awarded the husband's vet- 
erinai-y practice to him and allocated it R 

value of "betJi-een $10,000 and $SO.OOO" based 
on the testimory of the uife's expert. If the 
propert:b* is, in fact, n o r t h  $30,000. then the 
disparity in the nifc's faror is oniy about 
S.10,OOO. If, however, the \-eteiinalq practict- 
is only worth $20,000, then the dispality is 
too p a t  to he sus:ained even under C U U U -  
kar-iy. For that reason, the court shocld tell 
u,? tht- ;.:he i !  placed on the vetwic:ir:; p!*ac- 
t tce. 

I<I.:\'F,RSED ant1 REAIXSDED for p i w  
cs:dings cone!-tent nit.li  th i s  opinion. 




