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PREFACE 

Both administrative credits awarded under repealed section 

944.276, Florida Statutes (1 987) and provisional credits awarded 

under repealed section 944.277, Florida Statutes (Supp. 1988) will 

be referred to as "early-release credits" to avoid confusion with 

other forms of gain-time or credit provided by statute or agency 

rule. 

STATEMENT OF THE CASE 

On July 27, 1994 the Petitioner filed a petition for writ of 

habeas corpus before this Court. This Court denied the petition for 

a writ of habeas corpus on September 15, 1994. Calamia v. 

Singletmy, 645 So. 2d 450 (Fla. 1994) (table). 

Petitioner then filed a petition for certiorari review of this 

Court's order with the United States Supreme Court. That Court 

summarily vacated this Court's order and judgment without briefing 

and remanded for reconsideration in light of its 1995 California 

Department of Corrections v. Morales decision. Calamia v, 

Singletary, 115 S. Ct. 1995, 131 L. Ed. 2d 998 (1995) (memorandum 

decision). 
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STATEMENT OF F ACTS 

The verified petition for habeas corpus alleges the following 

facts. 1 

On or about January 28, 1986, Petitioner was charged by 

indictment with one count of first degree murder, a capital felony 

punishable by life imprisonment or death, allegedly committed on 

January 3, 1986. In December of 1987 a jury was selected for 

Petitioner's trial and the trial began shortly thereafter. 

The state attorney and Petitioner's trial attorney held 

extended plea negotiations before and during trial. During trial, the 

state attorney offered to reduce the charge to one count of second 

degree murder in exchange for Petitioner's plea of nolo contendere. 

In explaining this offer, Petitioner's trial attorney explicitly 

assured Petitioner that he would be eligible to earn administrative 

gain-time and "good time" which would be applied to reduce his 

sentence after Petitioner completed any minimum mandatory portion 

of Petitioner's sentence. 

Based on his trial counsel's assurances, Petitioner agreed to 

enter a plea of nolo contendere to second degree murder. Petitioner 

materially relied on his future eligibility for administrative gain- 

1 The undenied allegations in a verified petition for habeas 

corpus are assumed true. State v. Coleman, 149 Fla. 28, 5 So. 2d 60, 

61 (1941); Ex parte Hyde, 140 Fla. 494, 192 So. 159, 160 (1939); 

Skipper v. Schumacher, 124 Fla. 384, 169 So. 58, 65, cert. denied, 

296 U.S. 578, 56 S. Ct. 88,80 L. Ed. 408 (1936). 
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time and a possibility of a decreased sentence under section 

944.276, Florida Statutes (1987) in deciding to agree to enter a plea 

of nolo contendere. 
On December 10, 1987, the Circuit Court of the Eighteenth 

Judicial Circuit, Brevard County, Florida, accepted the negotiated 

plea under which the petitioner pleaded nolo contendere to second 

degree murder. 

On January 14, 1988 the trial court sentenced Petitioner to a 

term of incarceration of twenty years, including a three year 

minimum mandatory sentence for use of a firearm. Petitioner was 

accredited with 250 days towards his sentence for time previously 

served. 

Petitioner is currently confined at Polk Correctional 

Institution pursuant to that judgment and sentence. 

There are no other sentences, concurrent or consecutive, 

pending against Petitioner. Petitioner was eligible at the time of 

his conviction for administrative gain-time under section 944.276, 

Florida Statutes (1 987), excluding the three year minimum 

mandatory portion of the sentence. 

Section 944.276( 1) Florida Statutes provided that when the 

inmate population reached 98 percent of lawful capacity the 

Secretary of the Department of Corrections ("DOC") had authority to 

award up to 60 days administrative gain-time to all inmates who 

were earning incentive gain-time. The DOC Secretary awarded 

3 



administrative gain-time to all eligible DOC inmates from February 

16, 1987 until June 30, 1988. 

On June 18, 1988 the Florida Legislature repealed section 

944.276 and substituted the Provisional Credits Act, Chapter 88- 

122, Laws of Florida (codified, as amended, at § 944.277, Fla. Stat. 

(Supp. 1988)). The 1988 Act lowered the triggering percentage from 

98 percent to 97.5 percent and required the DOC to give credits to 

all eligible inmates earning incentive gain time. The DOC 

immediately began awarding provisional credits and continued doing 

so * 

On May 8, 1990 Petitioner completed his three year minimum 

mandatory sentence and the DOC began to award Petitioner both 

incentive gain time for meritorious behavior and provisional credits 

under the 1988 Provisional Credits Act. 

The DOC awarded Petitioner a total of 420 days (1 year, 1 

month and 25 days) provisional credits between May 8, 1990 and 

January 1991 in addition to Petitioner's accrued incentive gain time. 

Petitioner's provisional release date was August 23, 1998 based on 

provisional credit days actually awarded to Petitioner through 

January 1991. 

Effective July 6 ,  1992, the Florida Legislature amended 

Section 944.277( 1) and excluded persons incarcerated for second- 

degree murder from provisional release credit eligibility. The 

statute did not state it was to be applied retroactively. 



On December 29, 1992 the Attorney General of Florida issued 

Attorney General Opinion 92-96. The Attorney General interpreted 

the 1992 amendments to the provisional release law to require the 

DOC to apply the exclusions in sub-sections 944.277(1) (h) and (i) 

retrospectively to all inmates in the custody of the DOC on July 6, 

1992. In addition the Attorney General instructed the DOC to void 

all provisional credits previously awarded to offenders covered by 

sub-section 944.277(1) (h) and (i). 

On May 7 ,  1993, pursuant to the Attorney Generails opinion, the 

DOC applied the amended exclusions retroactively and revoked 

Petitioner's 420 accumulated days of provisional release credits and 

canceled Petitioner's provisional release date of August 23, 1998. 

The DOC canceled Petitioner's accumulated provisional release 

credits without notice to Petitioner or opportunity for hearing by 

the Petitioner. 

On June 17, 1993 the Florida Legislature's Safe Streets 

Initiative of 1994, Chapter 93-406, Laws of Florida, became 

effective. Section 35 of the Safe Streets Initiative of 1994, 

codified at section 944.278 Florida Statutes (1 993), canceled all 

administrative and provisional credits awarded under prior statute 

sections 944.276 and 944.277. 

Had the Petitioner's credits not been canceled by the DOC, 

pursuant to the Attorney General's opinion, they would have been 

lost due to provisions of section 944.278 Florida Statutes (1 993). 



I 

Petitioner's sentence is 420 days longer than it would have 

been under the statute that was in force when he was sentenced as a 

result of the retroactive application of section 944.277( l ) ( i )  

Florida Statutes (Supp. 1992) and the passage of section 944.278 

Florida Statutes (1 993). 

Additionally, Petitioner lost the opportunity to continue to 

earn provisional credits as he was eligible to do under section 

944.277, Florida Statutes (Supp. 1988-1991) at the time he was 

sentenced. Petitioner would be entitled to immediate release i f  

Petitioner had continued to accrue provisional credits through the 

original date of petition to this Court. 
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STATEME NT OF JURISDICTION 

This Court has jurisdiction in this case under Article V, 

5 3(b)(9), Florida Constitution and Florida Rule of Appellate 

Procedure 9.030(a)(3). 

SUMMARY OF ARGUM ENT 

1. Summary revocation of Petitioner's awarded provisional 

credits, and, revocation of future eligibility for provisional credits 

under the authority of section 944.278, Florida Statutes (1993) and 

section 944.27( l)(h), Florida Statutes (Supp. 1992) violates the Ex 

Post Facto Clause of the Florida and United States Constitutions 

because the laws are retroactive and disadvantage the Petitioner. 

The decision of the United States Supreme Court in California 

Department of Corrections v. Morales, 115 S .  Ct. 1597, 131 L. Ed. 2d 

588 (1995) holds that a law is ex post facto punishment i f  it 

lengthens the actual duration of confinement. The retroactive 

revocation of early-release credits lengthens the actual duration of 

punishment and is therefore a proscribed ex post facto punishment. 

This Court's prior decisions in Griffin v. Singletary, 638 So. 2d 500 

(Fla. 1994) and its predecessors must be modified in light of the 

Morales ruling. Further, the Florida Statutes awarding early-release 

credits are not purely procedural laws, contrary to prior holdings of 

this Court, because they are of the same nature that this Court held 

makes incentive gain-time a protected, non-procedural interest. The 

statutes violate the Ex Post Facto Clause because they revoke all 



awarded early-release credits which Petitioner earned by good 

prison conduct. 

2. Retroactive application of section 944.278, Florida 

Statutes (1 993) and section 944.27( l)(h), Florida Statutes (Supp. 

1992) are unconstitutional Bills of Attainder because they inflict 

punishment against identifiable individuals without judicial trial. 

The punishment is increased length of confinement. Increased length 

of confinement is a historical form of punishment. Also, the 

legislative history and intent of section 944.278, Florida Statutes 

(1 993) and section 944.27( l)(h), Florida Statutes (Supp. 1992) show 

an intention to increase the duration of confinement in prison. The 

identifiable individuals are persons incarcerated by the Department 

of Corrections . 
3. Respondent's summary revocation of Petitioner's 

awarded provisional credits without advance notice, opportunity for 

hearing, or written explanation violates the Due Process Clause of 

the Florida and United States constitutions. Petitioner has a vested 

liberty interest in the provisional credits already awarded him under 

Florida statutes. Petitioner also has a vested liberty interest in the 

statutes and rules controlling how provisional credits may be 

rev0 ked . 



ARGUMENT 

Petitioner challenges two distinct actions: (1) the retroactive 

revocation of Petitioner's 420 days of early-release credits already 

awarded, and (2) the revocation of Petitioner's future eligibility for 

early-release credits. 

ARGUMENT I: FLORIDA SECTIONS 944.278 (1993) AND 

944.277(1) (Supp. 1992) ARE UNCONSTITUTIONAL EX POST 

FACT0 LAWS 

The United States Supreme Court vacated and remanded this 

case for reconsideration in ligh! of California Department of 

Corrections v. Morales, 115 S. Ct. 1597, 131 L. Ed. 2d 588 (1995). 

The Morales decision mandates relief be given for both revocation of 

awarded credits, and, revocation of future eligibility to receive 

early-release credits. 

The United States Supreme Court held in Morales that 

California's reduction in the frequency of parole violation hearings 

for an indeterminate life sentence did not violate the federal /3 

Post Facto Clause. California Dep't of Corrections v. Morales, 115 S. 

Ct. at 1599, 131 L. Ed. 2d at 592. In so holding, the Court 

distinguished a change impacting sentence length from the frequency 

of California parole hearings because there was no "reason to 

conclude that [California's] amendment will have any effect on any 

prisoner's actual term of confinement . . . .'I Morales, 115 S.  Ct. at 

1604, 113 L. Ed. 2d at 599. The Court specifically found that 



California's amendment "left unchanged the substantive formula for 

securing any reductions to [the] sentencing range." Morales, 11 5 S.  

Ct. at 1602, 131 L. Ed. 2d at 595. And while the Court did not state 

"what legislative adjustments will be held to be of sufficient 

moment to transgress the constitutional prohibition" against ex post 

fact0 laws, the Court did confirm it will determine ex post facto 

laws by whether a change in law "produces a sufficient risk of 

increasing the measure of punishment attached to the covered 

crimes." Morales, 115 S. Ct. at 1603, 131 L. Ed. 2d at 597 (citation 

and internal quotation marks omitted). 

The central holding in Mora les is increased punishment 

violating the Ex Post Facto Clause is identified by whether a change 

has "any effect on any prisoner's actual term of confinement." 

Morales, 115 S. Ct. at 1604, 131 L. Ed. 2d at 599. The Court clearly 

included all factors effecting length of confinement: "Other 

adjustments to mechanisms surrounding the sentencing process 

should be evaluated under the same standard." Morales, 115 S .  Ct. at 

1603, n.4, 131 L. Ed. 2d at 596. 

To illustrate, the Court contrasted California's amendment to 

"the laws at issue in Lindsey, Weaver, and Miller (which had the 

purpose and effect of enhancing the range of available prison 

terms. . . .)'I Morales, 115 S .  Ct. at 1602, 131 L. Ed. 2d at 596. The 

Court reaffirmed that: "Weaver and Miller held the Ex Post Facto 

Clause forbids the States from enhancing the measure of punishment 

by altering the substantive 'formula' used to calculate the applicable 

10' 



sentencing range." Morales, 115 S. Ct. at 1601 , 131 L. Ed. 2d at 594. 

Specifically, "[tlhe statute that the petitioner challenged and that 

we invalidated [in Weaver] retroactively reduced the amount of 'gain 

time' credits available to prisoners under this formula." ld. The 

Weaver decision is the binding precedent in this action. 

Weaver holds that an ex post facto law has the two critical 

elements that "it must be retroactive . . . and it must disadvantage 

the offender affected by it." Weaver v. Graham, 450 U S .  24, 29, 101 

S. Ct. 960, 67 L. Ed. 2d 17 (1981) (cited with approval by Waldrup v. 

Dugger, 562 So. 2d 687, 691 (Fla. 1990)). Significantly, an ex post 

facto law need not impair a "vested right" but only increase the 

penalty for a crime. Weaver, 450 U S .  at 29-30, 101 S. Ct. 960, 67 L. 

Ed. 2d 17 (1981). 

There is no question that Florida's revocation of the early- 

release credits already distributed to inmates increases the actual 

length of confinement. Petitioner's confinement increased by 420 

days. There is no question that Florida lawmakers intended for 

revocation of early-release credits to keep inmates in prison longer. 

Op. Att'y Gen. Fla. 92-96 (1992); Ch. 93-406, 5 1, Laws of Fla. There 

remains no question, therefore, that lengthening actual confinement 

by revoking already awarded credits violates the ex post facto 

proscription as set forth in Morales and Weaver. 

This Court previously held early-release credits were purely 

procedural laws outside the ex post facto proscription because 

award of the credits was not a quantifiable expectation at the time 

1 1  



of sentencing. E g . ,  Griffin v. Singletary, 638 So. 2d 500 (Fla. 1994) 

(loss of accrued administrative and provisional credits from single 

1986 incident); Dugger v. Rodrick, 584 So. 2d 2 (Fla. 1991) (inmate 

excluded from earning future provisional credits based on type of 

offense), cert. denied sub nom. Rodrick v. Singletary, 112 S. Ct. 886, 

116 L. Ed. 2d 790 (1992); Blankenship v. Dugger, 521 So. 2d 428 (Fla. 

1988) (inmate excluded from earning future administrative credits 

based on offense); see also, Dugger v. Grant, 610 So. 2d 428, 430 

(Fla. 1993) (reaffirming provisional credit law is procedural). 

It is correct the ex post facto proscription does not apply to a 

purely procedural law, but "a change in the law that alters a 

substantial right can be ex post facto even if the statute takes a 

seemingly procedural form." Miller v. Florida, 482 US.  423, 433, 107 

S. Ct. 2446, 96 L. Ed. 2d 351 (1987) (citation and internal quotation 

marks omitted). A procedural law narrowly refers to "procedures by 

which a criminal case is adjudicated, as opposed to changes in the 

substantive law of crimes." Collins v. Youngblood, 497 U.S. 37, 45, 

110 S. Ct. 2715, 11 1 L Ed. 2d 30 (1990). Clearly, "by simply labeling 

a law 'procedural,' a legislature does not thereby immunize it from 

scrutiny under the Ex Post Facto Clause." Collins, 497 U.S. at 46; 

accord, Weaver v. Graham, 450 U.S. 24, 31, n.15, 101 S. Ct. 960, 67 L. 

Ed. 2d 17 (1981). This Court is in agreement: "For ex post facto 

purposes, the question is not what name a particular form of 'credit' 

or 'gain time' has, but what its actual effect is." Griffin v. 

Singletary, 638 So. 2d 500, 501, n.1 (Fla. 1994). 

12 



This Court's decision in Griffin, and the predecessor opinions, 

now must be modified after the Morales decision? A law is ex post 

facto under Morales if it increases actual duration of confinement. 

Revocation of 420 days early-release credits increased Petitioner's 

duration of Confinement. That increase, whether retroactive 

application of section 944.277( 1) (Supp. 1992) or application of 

section 944.278 (1 993), is ex post facto and unconstitutional. 

The Griffin decision should also be modified after Morales to 

restore eligibility for provisional credits. Gri f f in  merits close 

analysis on this basis. 

Grif f in d i st i n g u is h es a constitutional difference between 

gain-time and early-release credits. Griffin acknowledges that 

basic and incentive gain-time, are constitutionally protected 

interests. Griffin v. Singletary, 638 So. 2d 500, 501 (Fla. 1994). 

Griffin distinguishes early-release credits from gain-time by noting 

credits "are not a reasonably quantifiable expectation at the time an 

inmate is sentenced." Griff in, 638 So. 2d at 501. The opinion 

declares credits are "in no sense tied to any aspect of the original 

sentence" and cannot factor into plea decisions. Id. The opinion 

2 Arguably, Griffin is inapposite to this case. Griffin addresses 

the loss of awarded credits as a due process issue, not ex post facto 

violation. Griffin v. Singletary, 638 So. 2d 500, 501 (Fla. 1994). The 

result in Griff in, however, should be modified to give relief under 

the Ex Post Fact0 Clause. 

13 



also notes award of credits is "based solely on the happenstance of 

p ri s o n ove rc ro w d i n g . I' Id. 

Not so. The award of credits to inmates was based on prison 

overcrowding, and, an inmate's eligibility for incentive gain-time. 

5 944.277(1), Ha. Stat. (Supp. 1988). The provisional credit statute 

expressly restricted eligibility to each "inmate who is earning 

incentive g ain-t i m e" less certain excluded categories. 

$ 944.277(1), Fla. Stat. (Supp. 1988); see also, $ 944.276, Fla. Stat. 

(1 987) (administrative credits available "to all inmates who are 

earning incentive gain-time . . . .'I) Only inmates who obey prison 

rules and work are eligible for incentive gain-time. 

5 944.275(4)(b), Fla. Stat. (1987). Therefore, every inmate who 

received early-release credits was obeying prison rules and 

participating in work or programs. 

This Court identified the inmate's compliance with prison 

rules and performing tasks as factors identifying a substantive right 

in incentive gain-time. See Waldrup v. Dugger, 562 So. 2d 687, 692 

(Fla. 1990) (citing Weaver v. Graham); see also, Raske v. Martinez, 

876 F.2d 1496, 1500 (11th Cir.) (''if the State affords its inmates 

such work, it is bound to reward prisoners for their services . . . .ll), 

cert. denied, 493 U.S. 993, 110 S. Ct. 543, 107 L. Ed. 2d 540 (1989). 

An inmate conforming his prison behavior for early-release credits 

has a same protected interest in those credits as incentive gain- 

time. 

14 



Both early-release credits and incentive gain-time are tied to 

the original sentence to the same degree. Both laws define when an 

inmate is released. Compare $5 921.001 (1  O)(d), (1 l ) (d ) ,  Fla. Stat. 

(Supp. 1988) (release on provisional release date) w i t h  

5 921.001(1 l ) ( b ) ,  Fla. Stat. (Supp. 1988) (release on sentence 

expiration caused by accumulated gain-time). Both laws set 

maximum awards available to inmates. Compare 5 944.277(1), Fla. 

Stat. (Supp. 1988) (provisional credits limited to 60 days per award) 

and 5 944.276(1), Ha. Stat. (1987) (administrative credits limited 

to 60 days per award) wi th  5 944.275(4)(b), /=/a Stat. (1987) 

(incentive gain-time limited to 20 days per month). 

Credits and incentive gain-time are equally susceptible to 

advance prediction. Indeed, advance quantification of early-release 

credits has fewer uncertainties than prediction of incentive gain- 

time, a protected interest. First, incentive gain-time is contingent; 

there is no right to require the Department of Corrections to create 

opportunities to earn incentive gain-time. See Pettway v. 

Wainwright, 450 So. 2d 1279 (Fla. 1st DCA 1984). Second, the actual 

award of incentive gain-time is unknown; indeed, Respondent has 

near-absolute discretion in the amount of incentive gain-time 

awarded even if the inmate participates in earning it. See Turner v. 

Singletary, 623 So. 2d 537 (Fla. 1st DCA 1993); Ha. Admin. Code R. 

33-1 1.0065 (1 993) (stating factors, such as attitude, courtesy and 

respect). Third, incentive gain-time is awarded at the institutional 

level and its availability is contingent upon the availability of work 

15 



or programs offered at the correctional facility where an inmate is 

assigned. Fla. Admin. Code R. 33-1 1.0065(3)(a) (1993). Fourth, 

interpretation of performance and award of incentive gain-time also 

necessarily varies among correctional institutions making award. 

This makes the amount of gain-time vary by institution and fully 

unpredictable in advance. Fifth, both the Florida Legislature and the 

DOC continually amend incentive gain-time laws and regulations 

making the advance prediction of incentive gain-time at sentencing 

completely unpredictable. Sixth, incentive gain-time is subject to 

forfeiture while in prison; early-release credits can only be 

forfeited after release on provisional release. Comp a re 

5 944.277(7), Flap Stat. (Supp. 1988) (forfeiture of provisional 

credits after release) w i t h  $ 944.28, Fla. Stat. (1 987-1 993) 

(forfeiture of incentive gain-time). 

While incentive gain-time is not certain or predictable at 

sentencing, this Court nevertheless has held incentive gain-time a 

substantive, statutory liberty interest. Waldrup v. Dugger, 562 So. 

2d 687 (Fla. 1990). There is no principled distinction between an 

inmate whose good behavior creates eligibility for incentive gain- 

time upon the happenstance of available work or programs at a 

particular correctional institution and an inmate whose good 

behavior creates eligibility for credits against a sentence upon the 

real and re-occurring condition of prison overcrowding in Florida. 

As the federal Tenth Circuit correctly concluded, there is no 

real difference under the United States Ex Post Facto Clause 
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between retroactive reductions in "earned" credits and retroactive 

reduction in overcrowding or "emergency" credits. Arnold v. Cody, 

951 F.2d 280, 283 (10th Cir. 1991). Both violate the ex post facto 

prohibition. 

The federal courts are divided on whether retroactive 

cancellation of eligibility for early-release credits violates the Ex  

Post Facto Clause. The Eleventh Circuit, relying in part on this 

Court's opinions, recently concluded canceling eligibility for 

provisional credits and control release under section 947.146, 

Florida Statutes, did not violate the ex post facto proscription. Hock 

v. Singletary, 41 F.3d 1470 (11th Cir. 1995). Importantly, Il[t]he 

cancellation of provisional credits [was] not an issue on appeal" in 

the Hock decision. Hock, 41 F.3d at 1471, n.1. 

Hock suffers from the same criticisms as Griffin, as well as, a 

systemic confusion between the Department of Correction's award 

of provisional credits under section 944.277 and the Florida Parole 

Commission's control release system set-up under section 947.146, 

Florida Statutes. The Hock opinion concludes the loss of eligibility 

for provisional credits and control release do not effect the quantum 

of punishment because the retroactive changes to these two 

separate programs are "procedural." Hock, 41 F.3d at 1472. 

Hock is not persuasive even if the systemic confusion between 

provisional credits and control release is ignored. First, Hock states 

"[tlhe control release statute" occurs "automatically" without 

inmates "exhibiting good behavior." Id. This is an incorrect 
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statement about provisional credits;  only inmates receiving

incentive gain-time, and therefore, only inmates exhibiting good

behavior receive provisional credits. 5 944.277(1),  Ha. Stat. (Supp.

1988).

Second, Hock states “there is no relationship between

eligibility for and receipt of control release and the length of the

original sentence” because “control release is based on an arbitrary

and unpredictable determinant, the prison population . . . .‘I Id. at

1472-1473. Again, award of provisional credits is more or equally

certain than award of incentive gain-time, a protected interest.

In conflict with Hock, the federal Tenth Circuit of Appeals

held a change to eligibility for overcrowding credits violated the o(

Post Facto Clause. Arnold v, Cody, 951 F.2d 280 (10th Cir. 1991).

There, the State of Oklahoma passed the Oklahoma Prison

Overcrowding Emergency Power Act providing emergency credits to

inmate when prison population exceeded 95% of capacity. Ok/a. Stat.

Ann. tit. 57 $§ 572-574 (West 1991). In 1989 the Oklahoma

Legislature amended the law to exclude inmates who had been denied

parole from receiving the early-release credits. 1989 Ok/a Sess.

Law 306 5 4. The Tenth Circuit held the law violated the ex post

facto prohibition: “The purpose of the emergency credits statute is

to permit earlier release to alleviate prison overcrowding. An

emergency situation due to overcrowding as described in the statute

cannot justify postponing a prisoner’s release, which is the result



caused by the amended statute in this case.” Arnold v. Cody, 951

F.2d 280, 283 (10th Cir. 1991).

The parallel with Florida’s retroactive exclusion of certain

inmates from “overcrowding” credits through section 944.277(  1),

Florida Statutes (Supp. 1992) is unmistakable. Petitioner would

have continued receiving provisional credits actually awarded to

other inmates but for the retroactive application of new exclusions

this statute. Likewise, Petitioner would have continued receiving

provisional credits based on the actual overcrowding conditions

experienced in Florida’s correctional system but for the retroactive

repeal of provisional credits by the Safe Streets Initiative of 1994.

The overcrowding in Florida’s correctional system between 1993 and

1995 is quantifiable and not speculative. The revocation of

Petitioner’s eligibility to receive early-release credits increased

the duration of Petitioner’s confinement and violated the Ex Post

Facto Clause. California Dep’t of Corrections v. Morales, 115 S. Ct.

1597, 131 L. Ed. 2d 588 (1995).

Petitioner prays this Court rule section 944.278, Florida

Statutes (1993) and retroactive application of the exclusions

contained in section 944.277(1),  Florida Statutes (Supp. 1992) are

unconstitutional ex post facto laws under Article I, section 10,

Flor ida Const i tut ion and Art ic le I ,  sect ion 10, United States

Constitution, and return the full award of earned provisional credits

to Petitioner, restore the credits Petitioner should have received

after revocation of eligibility, and issue the writ of habeas corpus.
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ARGUMENT II: FLORIDA SECTIONS 944.278 (1993) AND

944.277(1)  (Supp. 1992) ARE BILLS OF AlTAlNDER

Florida Statute section 944.278 (1993) and retroactive application

of the exclusions in former section 944.277(  1) (Supp. 1992) are

proscribed Bills of Attainder contrary to Article I, § IO, United

States Constitution and Article I, 5 IO, Florida Constitution.

Article I, 5 IO, United States Constitution, provides that “[n]o

state shall . . . pass any Bill of Attainder . . . .‘I The Florida

Constitution similarly provides: “PROHIBITED LAWS. No bill of

attainder. . . shall be passed.” Art. I, 5 10, cl. 1, F/a. Const.

A legislative act is a bill of attainder if it (1) inflicts

punishment, (2) against identifiable individuals, (3) without judicial

trial. Selective Service System v. Minnesota Public Interest

Research Group, 468 U.S. 841, 846, 104 S. Ct. 3348, 82 L. Ed. 2d 632

(1984).

The summary revocation of earned and awarded early-release

credits, and, revocation of future eligibility by the retroactive

application of section 944.277(1)  and 944.278, Florida Statutes, is

just such punishment against prisoners without judicial trial.

Revocation of earned and awarded early-release credits is

clearly punishment. An act is punishment under the bill of attainder

if it either: (1) falls within the historical category of punishment,

(2) functionally furthers no non-punitive legislative purposes, or (3)

the legislative history shows a motivational intent to punish. Nixon

v. Administrator of Gen. Servs., 433 U.S. 425, 473-484, 97 S. Ct.
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2777, 53 L. Ed, 2d 867 (1977). Lengthening the actual term of

incarceration is a historical category of punishment. See Weaver v.

Graham, 450 U.S. 24, 31-32, 101 S. Ct. 960, 67 L. Ed. 2d 17 (1981).

An announced preventative purpose for the law does not disguise its

identity as a Bill of Attainder. See United States v. Brown, 381 U.S.

437, 456-458, 85 S. Ct. 1707, 14 L. Ed. 2d 484 (1965).

The retroactive cancellation of early-release credits is also

directed against only the identifiable individuals consisting of

Department of Corrections inmates. Both retroactive application of

exclusions contained in section 944.277(1),  Florida Statutes (Supp.

1992), and the Safe Streets Ini t iat ive of 1994 were pol i t ical

responses directed against the unpopularity of prisoner early

release. Specifically, Attorney General Opinion 92-96 was a

response to the then-pending release of one Donald McDougall, who

was convicted of the torture and murder of a five-year old girl. @

Att’y Gen. F/a. 92-96, at 283 (1992,). See also, Roger Handberg and N.

Gary Holten, Reforming Florida’s Sentencing Guidelines 82 (1993)

(discussing political response to McDougall controversy); Barbara

Walsh, Inmates’ Identities a Secret, State Rounding up of Wrongly

Released, Sun Sentinel, January 15, 1993, at 1 B (quoting Attorney

General Butterworth: “The McDougall case woke everybody up.

Society has no use for violent offenders.“) Former inmates released

from prison were rounded-up from public streets and all other

incarcerated inmates in the new, exclusion categories summarily
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forfeited their accrued early-release credits, all to public acclaim.

(Appendix A to Initial Brief).

The Safe Streets Initiative of 1994 was the hurried response

to public outcry and pressure against early release of prisoners.

Roger Handberg and N. Gary Holten, Reforming Florida’s Sentencing

Guidelines 90-92 (1993). The Governor called the Legislature into a

second special session to authorize construction additional prison

capacity for the purpose of stopping early release of prisoners.

Proclamation (May 13, 1993). The Governor’s proclamation did not

dissemble its purpose: “[T]he  safety of our citizens demands

forthright action designed to insure that inmates serve at least 75%

of their sentences . . . .‘I Id.

A number of competing bills were entered into the Florida

Senate and House for consideration during the special session.

Senate Bill 268, later passed as the Safe Street Initiative of 1994,

did not originally call for retroactive cancellation of early-release

credits: “Inmates who are currently in the state correctional

system who have release dates based upon previously awarded

provisional release credits shall retain those credits after repeal.”

Fla. S. Comm. on Correct., Probat. 8 Parole, SB-26B (1993) Staff

Analysis 4 (May 25, 1993) (available at Fla. Dep’t of State, Div. of

Archives, ser. 18, carton 1980, Tallahassee, Fla.) On May 28, 1993 a

joint conference amended the bill to include retroactive forfeiture

of early-release credits. This bill passed and was approved by the

Governor. The legislative intent of the State Streets Initiative of
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1994 was to “emphasize incarceration in the state prison system,”

through, in part, retroactive revocation of all earned early-release

credits. Ch. 93-406, $5 1, 35, Laws of F/a.

The clear intent of the Safe Streets Initiative of 1994 was to

lengthen the time actually spent in prison.

Finally, the third prong of the Bill of Attainder analysis is met.

It is patent that the retroactive application of sections 944.277(1)

and 944.278, Florida Statutes, occurred without judicial trial.

Indeed, the revocation of early-release credits occurred without the

procedural due process minima of notice or opportunity for hearing.

This Court should hold that the singling out of the disfavored

group consisting of DOC inmates and drumhead  punishment meted

through lengthened terms of actual confinement is prohibited as

Bills of Attainder. This Court should then issue the writ of habeas

corpus.
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ARGUMENT III: SUMMARY REVOCATION OF EARLY RELEASE

CREDITS VIOLATES PROCEDURAL DUE PROCESS

In December 1992 Respondent summarily revoked all early-

release credits for all inmates without notice, opportunity for

hearing, or written explanation. Respondent’s summary revocation

effected former inmates already released and all of the tens of

thousands of inmates then incarcerated by the Florida Department of

Corrections. Petitioner was one such inmate.

It is clear that “[plrisoners  . . . may not be deprived of life,

liberty, or property without due process of law.” Wolff v. McDonnell,

418 U.S. 538, 556, 94 S. Ct. 2963, 41 L. Ed. 2d 935 (1974). The Due

Process Clause of the United States and Florida constitutions

mandate that Petitioner receive the procedural minima of notice,

opportunity to be heard, and written explanation for the action taken

before being deprived of a liberty interest. Amend. XIV, U.S. Const.;

Art. I, § 9, F/a. Const.; Wolff v. McDonnell, 418 U.S. 538, 563-567,

94 S. Ct. 2963,41 L. Ed. 2d 935 (1974).

The State of Florida created a protected liberty interest in the

early-release credits awarded to Petitioner. “Stated simply, a State

creates a protected l iberty interest by placing substant ive

limitations on official discretion.” Kentucky Dept. of Corrections v.

Thompson, 490 U.S. 454, 462, 109 S. Ct. 1094, 104 L. Ed. 2d 506

(1989) (citation and internal quotation marks omitted).

A State creates a liberty interest by establishing “substantive

predicates,” that is, standards or rules in statutes or regulations to
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govern decision-making. Thompson, 490 U.S. at 462. The statutes or

regulations must “contain explicitly mandatory language, i.e.,

specific directives to the decisionmaker that if the regulation’s

substantive predicates are present, a particular outcome must

follow . . . .‘I Thompson, 490 U.S. at 455 (internal quotation marks

omitted).

Petitioner has two distinct liberty interests in his early-

release credits. Petitioner has a liberty interest in the early-

release credits actually earned and awarded. Second, the Petitioner

has a liberty interest in the written procedures for revoking those

interests.

The United States Supreme Court has plainly established on

this point: “Where a prisoner has a liberty interest in good time

credits, the loss of such credits threatens his prospective freedom

from confinement by extending the length of imprisonment. Thus the

inmate has a strong interest in assuring that the loss of good time

credits is not imposed arbitrarily.” Superintendent, Mass.

Correctional Inst., Walpole v. Hill, 472 U.S. 445, 454, 105 S. Ct.

2768, 86 L. Ed. 2d 356 (1985). See a/so, Greenholtz  v. Inmates of

Nebraska Penal and Correctional Complex, 442 U.S. 1, 13, 99 S. Ct.

2100, 60 L. Ed. 2d 668 (1979) (Due process “is to minimize the risk

of erroneous decisions.“)

Chapter 944, Florida Statutes, specified the standards

governing award and forfeiture of early-release credits.
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Upon the occurrence of overcrowding and good behavior by an

inmate, the Florida Statutes authorized Respondent to grant

administrative credits. 5 944.276, F/a. Stat. (1987). Former

section 944.276(1) m a n d a t e d  t h a t  R e s p o n d e n t  a w a r d  t h e

administrative credits “equally to all inmates who are earning

incentive gain-time.” 5 944.276(1), F/a. Stat. (1987).

Award of provisional credits was similar. Upon the occurrence

of overcrowding and inmate good behavior, the Florida Statutes

authorized Respondent to grant provisional credits. 5 944.277(1),

F/a. Stat. (Supp. 1988). Section 944.277(4)  (Supp. 1988) mandated

that “any eligible inmates who is incarcerated on the effective date

of an award of provisional credits shall receive such credits.”

(emphasis added); see also, F/a. Admin. Code R. 33-28.001(1)  (1993)

(eligible inmates shall be awarded provisional credits).

The same statute sections directed specific outcomes once

administrative and provisional credits were granted. Award of

administrative credits reduced an inmate’s Tentative Release Date

and resulted in earlier release. 5 944.275(3)(a),  F/a. Stat. (1987).

Regarding provisional credits, section 944.277(3)  (Supp. 1988)

mandated that when provisional credits are granted Respondent

“shall establish a provisional release date for each eligible inmate.”

(emphasis added). Section 944.277(5)  mandated that any inmate

receiving thirty of more days of provisional credits “must be

released” on the provisional release date. (emphasis supplied); see
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a/so,  5 921.001(10)(d),  (ll)(d), F/a. Stat. (Supp. 1988) (inmate shall

be released upon attaining provisional release date).

These outcomes are enforceable in Florida courts. E.g.,

Dominguez v. State, 606 So. 2d 757 (Fla. 1st DCA 1992); Dugger v.

Anderson, 593 So. 2d 1134 (Fla. 1 st DCA 1992).

These statutes and agency rules created a liberty interest in

early-release credits. Then, clearly:

[T]he State having created the right to good time and
itself recognizing that its deprivation is a sanction
authorized for major misconduct, the prisoner’s interest
has real substance and is sufficiently embraced within
Fourteenth Amendment ‘liberty’ to entitle him to those
minimum procedures appropr iate under the
circumstances and required by the Due Process Clause to
insure that the state-created right is not arbitrarily
abrogated.

Wolff v. McDonnell, 418 U.S. 539,. 557, 94 S. Ct. 2963, 41 L. Ed. 26

935 (1974). The revocation of that liberty interest requires

procedural due process notice, opportunity for hearing, and written

justification of the official action taken. Superin  tenden  t, Mass.

Correctional Inst., Walpole v. Hill, 472 U.S. 445, 454, 105 S. Ct.

2768, 86 L. Ed. 2d 356 (1985).

The recent case of Sandin v. Conner is not to the contrary.

Here the United States Supreme Court held that state laws or

regulat ions governing pr ison discipl ine do not create l iberty

interests protected by the Due Process Clause. Sandin v. Conner, 9

Fla. L. Weekly Fed. S207, S207 (June 19, 1995). Sandin does not

apply to sentencing issues; the Court clearly distinguished instances
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. .

of prison discipline from cases “where the State’s action will

inevitably affect the duration of [the inmate’s] sentence.” Sandin,

Fla. L. Weekly Fed. at S208. This case is one in which Florida’s laws

effect the duration of Petitioner’s sentence.

This Court should hold Respondent’s summary revocation of

early-release credits violates the procedural  due process

requirements of the Florida and United States constitutions and

issue the writ of habeas corpus.

Petitioner, RUSSELL CALAMIA, prays this Court finds the

retroactive revocation of early release credits violates the Ex Post

Facto Clause, the Bill of Attainder Clause, and the Due Process

Clause contained in the United States and Florida constitutions, and,

issue the writ of habeas corpus releasing the Petitioner from

confinement.

Ft. MITCHELL PRUGH@.
Florida Bar Number 935980
Middleton, Prugh & Edmonds, P.A.
303 State Road 26
Melrose, Florida 32666
(904) 4751611  (telephone)
(904) 4755968  (facsimile)
Attorney for Petitioner



CERTIFICATE OF SERVICE

I CERTIFY that a true and correct copy of the foregoing Initial

Amended Brief of Petitioner On Reknand was sent to SUSAN MAHER,

ESQ., Deputy General Counsel, Department of Corrections, 2601

Blairstone Road, Tallahassee, Florida, 32399-2500, this 2nd day of

August, 1995.
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1 State vwks to keep torturer in prison
TALLWASSEE  - Tht?  state’s top legal ofliciaks  planned to

work over  the Christmas  holldny  to ligure  out how to slop  Ihe
early release  of n  rrkm  convicted  Of  the  tamlr~n-lurber oc  a 5-
yearilfd girL

The man, whu murdered a

The  ashev  of Ursula Sunshine As%id  lay unctimed  in a
hInei4  home for nearly five years before  a childr&sadvNSe
hxatne  involved and got  lhern  buned.

That’s abou:  half as long as  i?ouglas  hicDougall.  36. has ken
n prison for killing Unula  in 1982.

But even  th~ogh  he’s  servtti  jusr  LO  years of  his 3-l-y+~r
sentence,  Mclkugill js xc’r,edulrd  ID be r&%i%?d  Thursday. Hjs

sentence has I>een  cut short because  of good behavior  and to
make rwm  Ior  new inmates.

Hu~~dreds  of Central Florida r&denti  have  pn3eSed his
pending reti.

Anattorney  for  Gov. Lawton  Chiles  metThursday  with prose-

--.. --.__--- - -_ ______ -.- -

tutors  and lawyers for the Department of  Conec:Ions  and At,
tarney  General  Bob 5utterwor’~  fC  CtkGS  the caw.

“Governor Chiks does  not  wax  him  released,” said Mark
Schlakman.  He added, however. Ihat  rj le state b  Sound by the
Law  and must  And a le@  basis to keep McDocgal l  bet l lnd  bars

“‘he lega1  staff at.  Correction,  the secretary  himself.  the
aul;mey general’s office. the govcmor’s  office..  are working
on this prableni,”  Schlakman said.

Their thinking is tha: euiderice  of sem\  abuse may be useZ
to ban McDougall frcm getting  nexly  five vetlrs  cut off h%
sentence ti,  ease overcrowding
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Fide&  kagle egg may hatch



Prison
crowding:
‘Fl,orida’s
time bomb
0 Because of state laws,
some violent criminals
-may serve less time-to
make room for nonviolent
repeat  offenders.

Escalating crime, a shortage of
p r i s o n  b e d s  a n d  twgh  s e n t e n c i n g
laws for career  a-imin&  am  wsh-
ipg  Flotidak  cmwkd  prirPon  system
t o  glidlodr.

II  is 9. had,  conrction~  0mcih

iay,  that wme  felons conside&  too
dangerous today  for some of the
state ’s  ear ly  re lease programs n-w
go frE-2  anyw@f.

The prisans  alY  III&  wt  of
le;:-hnrmful  criminals  to let go.

So by GA&w,  lawbreakers con-
vkted  o f  rcbbery.  m a n s l a u g h t e r  a n d
aggmdd  battery  my  start  g e t t i n g
o u t  hter  than  ever.

Only state lawmakers may be
a b l e  t o  s t o p  i t ,  ‘l%ey  arp  search ing
f o r  soluUons  but  a re  so  divided  thnt
criminal justice experts fear the
pmblem  w i l l  o n l y  w o r s e n .

“If the kgidatum  does  not reed. camel I f ’-  - -
w should  be  tarred  and featheti
OIJ~  of ‘lhlhhsa,”  said at&c Scn.
Rick Dantzler, D-Winter Haven,

crossing,

who is studying the issue.
In 1691,  tie  National Catncil  on Oblivious to the

Mmc and Delinquency found F?or-  fats  awa liting  I 1
W S  nearly  Q  tion-a+  prison a herd  of SO-
syStem  had the highest rate of ad- msli  c a m e l s
n&ions and the &or&t  length of
rtayofanyprisansysteminthe
munby.

Fbause  the number of prisonem
l&a grown  faster than the prison
space to house them. inmates on
nwxngc  serve only a thlti  of  their
wntwces.  Most  q u a l i f y  f o r  nukwnt-
ic time o[T,  catted  gain time, bcuwc
OfcllNdhg.

claps  its way
through Moga-
dlshu’s  m a i n
Wee1  Saturday
on the way to a
slaughter’ --
Camel meet  1s
commonly eat-
en In the coun-
try. MeanwhIle,
a British relief
worker was ~
killed In the port  1

nouse.

That is how 1sonald  McDougall.
ivho  tortured and kill4  Syeardd
Ursula  Assaid  of Altamonte  Springs.
almost got out of prison Dec. 31
*r  wrvine Ofi  10  Yew  Of  a 34.
year sentence,

city of Kismayu,

Evim  though state offJcinls  fovnd
and 1  of Soma-

a technicality lssl  week lo  keep
,,a’s  pr,nc,pa,

~~~~~~~~~~~~~~~~
warlords
p 6 are d I

P ap-
to be
m hisearly  rPlei3se  is far Prom solved. waffling c

Prison omcials have  b-id to keep commhmt  ‘to
the mc+t  dangerous offenders b  attend a peace
hindbnrsthelongestTodoso,thcy  c o n f e r e n c e .
g ive  less  dangerous  criminals,  such
89  thieve%,  e v e n  m o r e  t i m e  off  t h e i r

Story.  A-4.

rpnlpnrps  ,hrN,L+h  II -rn  r-mllA.A

Please  see  PRISONS, AM



A& n* oh&J  sdw  svldy. ~~ 3,  wm  . . . Prison crowding: Flyida’s  time bomb

Career
criminals
get longer
sentences
FWSONS  f r o m  A - l

DON DUAHAA (aMw  right)  was  aimlencsd  to  t7 Yeam
for ths  dean  of Karurt  Bwkby  (atnm btl)  In  1987.  He  W
after 4 years Rarkby’s  abler.  cheqi  Park. la  appalled  the
viobnt criminal wan  r&wed  whlb  non*lobnt  timtnels  ar
oned  for far longer  pedcds.  ‘I ]uat  wish  crmry~le  undent,
dangefcus  this Is:  ahe  Ad.  ‘Ws  ate  all  In danger.’

Vlson’tirbwdlng ._ h-

LEASE”

III GIGANTIC LIQUIDATIO;~:.

“Tt IE WOKKS”
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Bwola went to bil and hfs wife and two chll-9

WAN-G  TO CUNQE  LAW
Burrola  waats  to clxllenge  the law, but can’t 2

afford  a lawyc

Many  lawyers
T

e. Pe te r  Sleasman,  8n  at-  @
l-may  specializing prison  law, says  it% a viola-
tion of due ~MTWSS  to pick up people  al=&-
released.  He plans to chaiienge  the action in coti

hi)
on behalf of seve12I of those picked  up. P

The attorney general’s o&e  defends  its actions.
‘TBeaa  guya  were  wkased by mistake,” seld  As- k
sisbmt  Afhney  &a& J

x
Wl.  ‘The Depart-,

merit of Corrections ml.3.m  erstood  the law. ft’s
the same  as If wo reteased  Joe Smith  wheR Wf? 2

.meant  to akw3  Job  Stith,l
h a 1982  FasB,  8 federal court did not  lrllow the

k
governmeot  to rt-impribon  ti California  mau the
government contended had lxen  ~Ieased  in error,

The court said:  “h order requiring service of
d&da&s  sentence  .now  would ne&essb  @par- ,-.
dhe  hts  IO  -km  djustmsnt  t o  society,  dlarupt  ,
hthhis &-andtifamUyll&,a.ndd@stroyhb
exmodc  b a s e ,  idI  f o r  n o  purpose other than t0 Q
secure blind obediencs”  to his original ss#tence. &

yaU said  Burroia’s  situation  ts tht  price you  p4y
for commits  a crime,  ‘It’s  a uQlaiog to othel%
pot  to commit  times,”  Vd  f&L

Burmla  awaverS  that he  paid his debt to wiety.
4 Bbwed  my smtence,  I was  rdeseci  and after I
was relw -I  did exadly  *at  f&&y  wanted
me to do,”  Burrola  said

BurroIa  was 15 years old when  he pleaded guilty
to attempti murder &.uing  an anned  nz&4fy,  We
was  arrwted with two adult men In prison, he
1-4  plumbing. carpentry  and masonry.  He
,ew.n  helped  build pri~ns,  he said.

MAl?SiERTREATMENT
Throq  no fati  of his own, Burda  qw,  he

baa  t-emwed  hamher  treatment she  M.6  &au-n  to
prison. He is now held in a medium securily
prison Before his release,  hem  in a mlnlmlcml
security prison. He’s alss b&n denied work  IX-
lease,  a program  h e  Pzu-tkipated  in h&m his
mlea.e  It was Uting  work rekase that Burrola
met his wit% and fathered their  twirls.

‘Thy should at laaat  let me work,” Bwmla
said,  %o  that  I WI  help my family.  1’11  do anything,
house  arrest,  parole,  80 I can support my bmily.”

BurxvIa’s  new release  dak is August 13, 1995.
He’s skeptical, however.

“What if In five ears thy come up wltb  another
new Iuw,~  he a~ i:6 “Are they Corning  uft~  mo
agala?”



When. should the vio)ept  go free!-j i
Early  release

J

is dangerous,
. . -1

critics  charge
By Susannah Vesey
STAFF WUTER

Kathy Cowan’s blood curdled
when she heard the chilling news
that  convicted chid killer Donald
McDougall was about to be turned
loose because Florida’s prisons were
too crowded to keep him.

He had served 10  years of a 34-
year sentence for the torture death of
his girlfriend’s S-year-old daughter,
Ursula Sunshine Assaid.  In the days
preceding Sunshine’s death, McDou-
pall made her parade naked around a
room reciting the alphabet, forced
her to eat soap sandwiches and beat
her.

McDougall’s imminent release
galvanized  Ms. Cowan to collect
Aousands  of signatures from out-
:aged  Floridians opposed to the ear-
y release of violent criminals. But
.here  was another shock in store.

As many as 140 former prisoners
:onvicted  of murder, attempted
nurder and child abuse already
were walking the streets, mistakenly
‘reed since July 1 after serving only
‘ractions  of their sentences. About
1,550  others had been promised free-
lom because of prison over+
zowding.

“It’s just horrifying,” says Ms.
Jowan,  a Winter Park business own-
:r. “You always have to look over
Tour  shoulder, even in a grocery
itore.  There’s no telling who you’re
#tanding n e x t  t o . ”

The appalled protesters got help
ram  high quarters. As a result of a
‘rass-roots  campaign spearheaded
ly Sen. Gary Siegel, the Republican
hairman of the  state Senate  Correc-
ions, Probation and Parole Commit-

’ huocirrsd  Press

Kathy Cowan of Winter Park, Fla., ‘rounded up 20,000 signatures
to protest violent criminals’ early release to ease prison crowding.

tee. Florida Attorney General Bob,
Bukerworth  on Dec. 31 ruled that
McDougall, along with the 1,550 The 48,000-bed prison system
criminals promised early freedom,
should stay behind bars. has been so overcrowded that

Mr. Buttemrorth  also ruled that
90 to 140  prisoners convicted of mur-.
der. arremoted  murder and child

17,000 inmates  wonm earfy

releases in 1992.
sexual abu’se had been mistakenly
released since July 1 and that they
could be rounded UP.  Rut the Depart-
ment of Corrections had picked up
only six of the convicts when it was
slapped with a lawsuit filed on behalf
of Jeffrey Ipnar, a prisoner convict-
ed of attempted murder who missed
a welcome-home family bash when
his early release was revoked at the
last minute.

On Tuesday, the Florida Depart-
ment of Law Enforcement an-
nounced it had abandoned the round-
up until the state SupremeCourt  de-
cides Ipnar’s  laivsuit.

“HOW would you like to be+&
[Corrections] Secretary [Harry] Sin-
geletary’s  shoes?” asks Richard Bel,z,
the Gainesville attorney represent-
ing Ipnar. “If he picks them up and
he’s wrong, he’s got massive money-
damage lawsuits.

“If he . . does not pick them up
when he should have picked them up,
what about the victims who get
bopped on the head? The victims are
going to sue him.”

At the heart of the problem is a
.48,000-bed  prison system that has
been so overcrowded that 17,000 in-
mates won early releases in 1992,
-most  after having served one-third
or less of their sentences.

To alleviate the overcrowding,
.many  prisoners were given credits
with which they could shave time off
their sentences. Usually they got 10
days off for each month served and
an additional 20 days off for each

’ month of prison work and good bd-.
havior.
In the 198Os,  two groups of p’ris-

oners were excluded from earning

.”  . ..a”

Donald ),,-.  *.
McDougall, . . ‘:,
convicted of,_-::
torturing a 5;. :..
year-old girl..-
ab3ucto~~
early  release afe  ‘ . _
cer serving IO  :2
years of a 34, -A:  :
year sentence’ _. ..‘;‘_*

-a - .
-d..’

time credits: habitual offenders &
those who had committed crimes, i$
eluding drug offenses, that fell under.
minimum mandatory senten&;
guidelines.

According to Rep. Kelley  Sni&
the Democratic  chairman of the s&e
House Corrections Committee, theke’
developments significantly sti,ar&
the pool of inmates who could bq  &-
leased. This led to the early release
of those convicted of murder,‘$i
tempted murder and child mole&’
tion, who were not excluded f&ii
earning time credits. < .:

Last summer, the Florida Le~gi$
lature decided that this group of pals-
oners  was no longer entitled to cred-
i ts .  The C o r r e c t i o n s  Department &$t
handing them out. But it did not $16;
lieve it could remove credits aIre&
earned, so it continued freeing pri$
onet-s who had earned enough. - ‘a:-

It is here that the attorney geaer’;::
al believes the Corrections Deiatt-
ment was mistaken. Mr. Butterworth
has said prisoners are not entitleat&.
the credits and that they tin be w.
moved once  earned. 13,:

Rep. Elvin Martinez, chairman%
the House Criminal Justice Comnil$,
tee, has introduced -legislation to re-  -
vamp sentencing guidelines so irio-
lent criminals do not get rele&&
early because of overcrowding. &v.”
Lawton  ,Chiles  has talked abou$‘qr’L
nancing 3,600 more prison bed!;.
drug treament  centers and co&u;:
nity-based  work camps for non-X?_  :
l e n t  o f f e n d e r s . . 75. :



The woman who said William Kennedy Smith raped her talks about the  criminal justice system, &3 F R I D A Y ,  A p r i l
*

ACal SL stite ,
High court OKs roundup
of inmates released early

0 Florida’s Supreme Court sa?‘s &me  of Prison  crowding. the state should not have granted the men
C O L UMN WORLD 89 violent criminals, who mere State and local law enforcement officials early release credits given to nearly all in-

were  LO begin picking up the men on Thun- mates between 198?  and 1991 to relieve

Expect the unexpected
freed because of prison da:. crowded conditions
crorl-ding,  must go back to jail. ‘llwy’re  all over the state. but we knou, Attorney General Bob Butterworth  CM-.

where a signilicant  number are.” said Cor- Ienged the fact that they - ahd another
at the Fringe Festival rectmns  Secretary HarrY Smgletary.  who ad- I.550  murderers still in prison - were  get-

3y  Linda Kleindienst mb::ed that publicity could scare off some. trng those credbts.-..-

A 11 Fringed up with too many F~~~~*~Es~N~E~~E~ “Tpere  are a lot of people who will  be gone’ Buttemw?h  issued an opinion on Dec. 29

places to go: So I’m walking doun hut how many? I don’t know.” allowing  corrections officials to revoke the

Orange Avenue Wednesday night
Central  Florida former inmates could gain time on murder cases, sating  the kg-

when I am approached bY a long.legged
T.-U.t%HASSEE  - The Florida Supreme sleep well for at least Thursday night. Mike islature  gave that authorization during  the

woman in tight. black pants. a tacky.
COUE  gave  the green light on  Thursday to a Brick special agent in charge of the Florida 1992 session

white, patent-leather jacket and black.
stateulde  dragnet for 89 violent former in. Department of Law Enforcement ofllce  in He wrnte  the opimon specifically to deny

horn-rimmed glasses. And she says in a
mates who should not have won early  re- Orlando. said he hadn’t received a list nam- early release to Donald McDougall. ConVict-

KI  of the  1982  torture.murder  of 5-yearaIdBritish ament.  ” ‘Ella.  luv, pu look like a
lease  from  prison. ing prisoners to be collected.

man with a little time on your hands.”
All were serving  time on murder charges He said he expected lo get some informa- Ursula Sunshine  Assaid  of  Altamonte

-And I. suave as can be and accustomed
either second-degree, third-degree or at- tion today.

to propositions from exotic women.  saY:
tempted murder. They were released early The high court  r&d  late Thursday that ’ Please see PRISON  B-5

“Huh?”
Whereupon the woman. who has a lip

sticky. red smile and dark. liquid eyes
(maybe it’s those glasses. 1 dunnol.  hands
me a tlier  touting “The Lorraine  Bowen
E.xperience,“‘ane  of the otTeringa at the
Orlanaa  International Fringe Festival.

‘TIM’s me, luv - Lorraine  Bowen!”
says the  woman, giving herself both a
faux fanfare  a@ a druI+rpll,  then,dapc-
mg a httle  dance that oaks somethmg
like the ftug  and something like the cha-
cha and something like Eiightmare  on
sold  Tmin.

And then  she is off. sa)lng’  “Show’s at
! 1~30 p.m.  Do come see me. luv I need a

1550
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;eller is getting
wse in months

I.lklrv: :~~W Hereps  a guy thays ouere

ltd for a lot
~31  Drive on

come a// the physical
cet. will be handicaps in the world.
fs McKnight,
:h  uith  cerc-

You look at him and you
c three bed- think, ‘If he can get out
~f-porl.  cxtra-
i and a spe-

and do it, so can I. ’
SIcKnight’s

.
-  Sgt. Pete Gaunthtt

1 10 the city
I’aul  Reich, nated  labor and materials. likely
tjg  property will supervise construction of
Hestaurants  McKnight’s  home.
Ild  a nur[{er “We would very, very much like

~ttng  the lot\  to be involved in this.” said Habi-
tat director  Paul Wolfe. “It’s an ex-

)r his ready  citing opportunity to help some-
it the  pros-
IS wife said.
ty.  it is dif-

one who really needs i t .”
McKnight,  Gauntlett  said,

serves as an inspiration to many
members of the downtown work-
force.  which numbers about
28,000.

qcat,”  she
JU  can’t ask

has been
donations

(1st  450 city
<layor  Glen-
1lt?crcd t o

n>t  house.
)c that WC
way.” said
instant  city
SIgnup.

v  of Grcat-
~(1s  houses

using do-

“Here’s a guy that’s overcome
all the physical handicaps in the
world. He works 50-60 hours a
week supporting his family .
You look at him and you think, ‘If
he can get out and do it, so can
I.’ ” Gauntlett said.

The generosity of Gauntlett and
others, Dorothy M&night  said,
has left the family shaking their
heads in wonder.

“My main vocabulary now.” she
sa id , “is thank you, thank you,
thank you.”

In the Sent inel’s  Flor ida

Sara BIG on manulrctumn’
1993 Dvent~cbl Huny  . . . Qurntltler

Ilmltadl  Mod item: mduced Lo  sell.
For rxtm  uvlngl  brinn In the:8 coupons.

COUPON SALE $ I ’

‘Good decision,’ Chiles says
of state Supreme Court ruling
PRISON from B-l McDougell’s  release and then

urged fellow legislators to start
Spr ings . building more prison beds,

McDougall, 37, was slated  for re- praised the court’s  decis ion.
lease on Dee 31. He had scrvpd “My colleagues in the Ilgisla-
only 10 yrars  of A 34.ycnr  scn- lure have to dn their parl lo  make
tencr. He now must serve another Florlda’a  neighborhds  as  safe as
five years.

Corrections oficials  revoked the
credits given to murderers after
Butterworth’s  ruling. It could add
more than five years on some sen-
tences. *

they sbuld  be.” Siegel said.‘“Wc
need to keep violent criminals be-
hind bars.”

“I’m delighted with the ruling,”
said Gov.  Lawton  Chilcs.  “There
arc some dangerous  people  out
there. It’s a good decision. The
court agrees with the idea of try.
ing to keep the most dangerous
people in jail.”

Singletary said the 89 new in.
mates will have little effect on the
prison system’s current crowding
problem.

Sen. Gary Siegel, R-Longwood,
izlho  first raised the alarm on

Now, prosecutors want
Lozano  retrled In Miami

MIAMI - Dade County pros-
&utors  plan a last-ditch effoort  to
move the manslaughter retrial of
suspended Miami police officer
William Lozano  out of Orlando.

A hearing is  scheduled Monday.
“We really believe a fair trial -

the fairest trial - can be held in
-Miami,”  Assistnnt Stale Attorney
Richard Shiffrin said Thursday.
; bzano  was charged in the kiU-
ing of two black men in January
-1989. A jury found him guilty, but
‘an appeals court ordered a new
trial. Since then, the retrial has
,bounced  between Tallahassee and
Orlando. ‘I’hc trial now ik  schcd-
uled for May 10.

Sharon  of the Sentinel
swcontributed  to  th is  repor t .
- - -  -_-_.  - - -  . r
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