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STATEMENT OF THE CASE

On August 25, 1987, the Manatee County Grand Jury indicted the
appel lant, Daniel Burns, for the first degree nurder of Jeffrey
Young on August 18, 1987, and for trafficking in cocaine. (R7-8)!
Burns was tried, convicted as charged, and sentenced to death for
the nurder and to 30 years inprisonment for trafficking. (R 10-19)
On Decenber 24, 1992, this Court affirmed his convictions, vacated
the death sentence, and remanded for a new penalty phase trial wth
a jury.? (R 22-36; A 1-8)

Upon remand, defense counsel noved to resentence Burns to life
on the ground that the death sentence in this case was dispropor-
tionate because there was only one valid aggravating circunstance,
murder committed to avoid arrest or hinder law enforcenent, and

. several mtigating circunstances, including no significant crimnal
history, raised in poor, rural environnent, worked hard to support
his famly, supported his children, received honorable discharge
from arned forces, and renorse. (R 40-46; T 6-13) The court
denied the notion. (R 122; T 14-15)

Defense counsel noved to prohibit any reference to the
advisory role of the jury and to strike portions of the standard

jury instructions referring to the jury's role as advisory. (R 49-

' References to the record on appeal and the appendix to this

brief are designated by R for the record proper, T for the trial
transcript, and A for the appendix, followed by the page nunber.

. 2 Burns v. State, 609 So. 2d 600 (Fla. 1992).
1




50, 58-60; T 20-26) The court denied the notions. (R 122; T 26-
27, 46-47)

Def ense counsel filed pretrial nmotions to exclude victim
| npact evidence and argunent on several grounds: First, applica-
tion of section 921.141(7), Florida Statutes (1993), to Burns' case
woul d violate the ex post facto provisions of the state and federa
constitutions. (R 75-77; T 61-62, 65, 161) Second, this Court
ruled in Burns v. State, 609 So. 2d 600 (Fla. 1992), that evidence

of Young's training, background, and character was irrelevant to
any material issue in this case, and the erroneous adm ssion of the
evidence was prejudicial to the jury's penalty reconmrendation. (R
22-36, 78-80; T 62, 65, 67, 71-74, 76, 78-79, 81-82, 161; A 6-8)

Third, section 921.141(7) violates the due process, equal protec-
tion, and cruel and/or wunusual punishment provisions of the state
and federal constitutions, the limtation of aggravating circum
stances to those enunerated in section 921.141(5), and this Court's
exclusive constitutional authority to enact procedural rules. (R
125-41; T 66-67, 78-79, 162-172)' The court expressed concern about

the vagueness and breadth of the statute, the absence of any jury
Instruction to guide their consideration of the evidence, the
rel evance of the evidence, and the danger of a due process
violation if the evidence becomes unduly prejudicial. (T 176-181)

Def ense counsel asserted that those are the reasons the statute is

unconstitutional . (T 181-82) The court denied the notions. (R

122-23, 195)




The court granted defense counsel's notion to have all defense
objections during trial based not only upon the specific ground
stated, but also upon the defendant's constitutional rights
provided by Article I, sections 2, 9, 12, 16, 17, 21, 22, and 23,
Florida Constitution and the Fourth, Fifth, Sixth, Ei ghth, and
Fourteenth Amendnents to the United States Constitution. (R 142-
43, 195-96; T 112-13)

The new penalty phase trial was conducted before the Honorable
Paul E. Logan, Circuit Judge, and a jury on April 4-14, 1994. (T
214, 1988) The jury unaninously recomended a sentence of death.
(R 220; T 2049) The court heard additional testinony and argunents
of counsel on My 27, 1994. (T 2060-2113) The court sentenced
Burns to death on July 6, 1994. (R 264-274; T 2114-2122)

The court found three statutory aggravating circunstances were
proved beyond a reasonable doubt and were nerged: the nurder of a
| aw enforcenment officer engaged in the performance of his official
duties, commtted to prevent a l|lawful arrest or escape from
custody, and to disrupt the enforcenent of laws relating to cocaine
trafficking. (R 269-272)

The court found five mtigating circunstances were established
by a preponderance of the evidence: 1. Burns was 42 years old at
the time of the offense. 2. He had no significant prior crimnal
activity, but the weight of this factor was reduced by evidence
that he had delivered cocaine to two of his enployees in the nonths
before the nurder. 3. He was raised in a poor, rural environment

in Mssissippi as one of 17 children in an honest, hard-working,




but disadvantaged famly. He is intelligent and was continuously
enpl oyed after high school. 4. Burns has contributed to his
community and to society. He was a good student, graduated from
high school, worked hard to support his famly and his four
children, had a loving, caring relationship with his fanmly, and
was honorably discharged from the mlitary, but for excessive
denerits after one nonth and 17 days active duty. 5. Burns has
shown sonme renorse, has a good prison record, behaved appropriately
in court, and has shown sone spiritual growh since his original
sent enci ng. But the court found that Burns had never been
conpletely truthful with anyone about the details of the crine,
having consistently said it was an accident for which he was sorry,
so the court found it "difficult to conclude" whether he had truly
grown spiritually and was renorseful or his convictions and
attitudes were only self-serving. (R 272-73)

Def ense counsel filed Burns' notice of appeal on August 2,

1994, (R 275)




STATEMENT OF THE FACTS

A. The State's Evidence

Sanmuel WIlliams was an auto repairman from Detroit. 1In
August, 1987, he had known Daniel Burns for six years. (T 1335)
Burns said he was going to Florida to buy cocaine for $10, 000. (T
1341) A week later, Burns, WIllians, and Burns' nephew drove to
Florida in a blue Cadillac. (T 1341-42) They stopped in Ashburn,
Georgia, so WIllians could work on some trucks owned by Burns. (T
1342-43) Then they took Burns'. nephew hone to his nother in Dade
City, Florida. (T 1343) The next norning, they bought sone auto
parts, then drove to Fort Meyers. (T 1343-44) They went to a
house where Burns picked up a brown paper bag which he placed in
the front seat. (T 1344-45) Burns noved the bag to the trunk when
they stopped at a gas station. (T 1345-46) Burns and WIIlians
drank a pint of whiskey and a six-pack of beer while they were in
Fort Meyers. (T 1355-56) Burns drove north on 1-75. (T 1346)

Florida H ghway Patrol (FHP) Trooper Douglas Dodson estimated
that it would have taken about an hour and 30 to 45 mnutes to
drive to Manatee County from Fort Meyers on I-75. (T 1196-97)
Dodson testified that Trooper Jeff Young was assigned to a drug
interdiction task force. (T 1177-78) Dodson and Young met on the
I-75 median on the evening of August 18, 1987. (T 1179) Over
def ense counsel's relevancy objection, the court allowed Dodson to
testify that Young said he planned to go honme later to have dinner

with his wfe. (T 1180-81)




Upon reaching Manatee County, WIIlianms asked Burns to stop.
Wiile Burns |ooked for an exit, a patrol car began follow ng them

(T 1346-47) The FHP car passed them and Burns exited the highway.

They stopped on a dirt road, relieved themselves, then returned to
I-75. The trooper began follow ng them again before they reached
the hi ghway. (T 1347-48) The trooper turned on his emergency
l'ights, and Burns pulled over. (T 1348-49) WIllianms did not think
Burns was intoxicated at the tinme of the stop. (T 1358-59) Burns
and WIllians gave their |.D. to the trooper, who returned to his
patrol car, then came back. (T 1349) Burns allowed the trooper to
search the car and the trunk. (T 1349-50) The trooper said, "This
| ooks like cocaine to nme." Burns replied, "Let nme see that." (T
1351)

Sarah Hopkins, the FHP dispatcher, received Young's request
for a registration and wanted check on Mchigan tag 682 RBS at 7:22
p.m (T 1129-32) She responded that the car, a 1982 Cadillac, was
not wanted and was registered to Oiver Burns. (T 1132-33) Young
called back at 7:42 and requested a wanted check on WIIians. She
responded that he was not wanted. (T 1133-34) At 7:47, Young sent
a coded backup request, "10-94, " over his portable radio. He gave
his location as State Road 93 (1-75) one-half mle north of Kay
Road, near Bradenton. (T 1134-35) Hopki ns could hear scuffling
noises in the background, (T 1135-36) She called the other
troopers on duty to assist Young. She heard nore scuffling noises
from Young's portable radio. (T 1136) She received two or three

calls from unidentified voices on the car radio that a trooper had




been shot and to get help. (T 1137) She called additional
troopers, the sheriff's department, and enmergency services. (T
1137-38)

Wl liams saw Burns and Young westling in a ditch, down
a hill by the road. (T 1352) Several notorists saw Young and
Burns struggling by the highway and stopped to help the trooper.
(T 1197-1204, 1213-16, 1224-33, 1235-39) Four of these wi tnesses
testified and described Burns as being nuch |arger than Young and
the aggressor in the struggle, although their descriptions of the
details of the fight varied from witness to w tness. (T 1201-05
1209, 1216-19, 1231-32, 1238-45) Burns choked Young with his hands
or arm (T 1217, 1238-39) Burns flipped Young, and they fell down
a slope into the water in the ditch, with Burns on top of Young
(T 1212, 1217-19, 1239-41) Burns punched Young. (T 1206-07)
Burns arose with Young's revolver in his hands. (T 1207-08, 1218-
20, 1241-42) Young began to rise, with his hands and arns reaching
out in a blocking or pleading position. (T 1208, 1221, 1243)
Burns turned to look at the bystanders, then turned back to face
the trooper, holding the gun with both hands. (T 1208, 1220-22,
1243)  Young did not try to grab the gun. (T 1222-23, 1244)

WIllians heard Young tell Burns, "You all can go." (T 1352
53) Lawence Ballweg testified that Young warned the bystanders to
stay back because Burns had his gun, then told Burns, "Look, you
can give ne ny gun and we can start all over again. We don't have
to do it like this.” (T 1241-43, 1250) In his statement to the

police later that night, Ballweg said he could not hear what Young




was saying because of traffic noise. (T 1248-51) WIliam Johnson
testified that Young told him to stay back before Burns took the
gun. (T 1205) Neither Johnson nor WIliam Macina could hear what
Young or Burns said after Burns took Young's gun. (T 1208, 1221)
Burns fired a single shot. (T 1209, 1221, 1243-44, 1249) He
| ooked back at the bystanders; then casually walked away into a
wooded, swanpy area. (T 1210, 1222, 1245-46)

Wl liams said he heard the gunshot, then Burns told himto get
the car out of there. VWwen WIlians could not find the keys, Burns
told himthey were in the trunk and again said to get the car out
of there. (T 1353) WIllianms drove about 30 miles away, changed
clothes, took $900, a gold chain, and some cocaine, then abandoned
the car in a grove. (T 1354, 1357) He turned hinself in the next
mor ni ng. (T 1354) He was granted immunity for his testinmony. (T
1355)

Troopers Ml edge, Hi cks, and Dodson heard Young's call for
hel p and drove to the scene. (T 1139-42, 1149-55, 1181-85)
Bystanders reported that two men shot Young, who was.lying in the
ditch by the highway, and that one of them had Young's gun and was
in the woods. (T 1142-44, 1155-56, 1186) Milledge crawl ed back to
his car and called for help, (T 1144) He then took his shotgun
and went south to prevent the man fromgoing to a trailer park. (T

1144-48) H cks and Dodson found Young face down in the water in

the ditch. (T 1156) They turned Young over and saw a gunshot
wound in his upper Ilip. Young's face was blue, his eyes were
cloudy, and his pulse was weak. H cks unsuccessfully attenpted




C.P.R (T 1157, 1186-87) Young's hol ster had been pulled to the
front of his body, and his .357 service revolver was mssing. (T
1158-59, 1192-96) He was wearing a bulletproof vest which was
visible at his shirt collar. (T 1159) Paranedics arrived wth an
ambul ance and renoved Young's body. (T 1168)

FDLE agent Dennis Trubey arrived at the scene around 9:00 p.m
(T 1325-26) At the edge of the pavenent behind Young's car, Trubey
found a vyellow brown bank bag. Burns' Ford Mdttor Conpany photo ID
card was protruding from the bag. (T 1326-30) The bag also held
Burns' birth certificate, his honorable discharge papers from the
Air Force, and two small plastic packets containing crack cocaine.
(T 1330-33)

Law enforcement officers used airboats to search the swanp.
(T 1265-69) They apprehended Burns when he attenpted to wade
across a canal at 10:54 p.m (T 1269-77) Lt. Sternen noticed that
Burns snelled of alcohol at the time of the arrest. (T 1278-79)
Young's service revolver was recovered fromthe water at the arrest
site the follow ng day. (T 21277, 1282-88) An FDLE firearns
exam ner determned that this was the gun which fired the fatal
bul | et. (T 1289-98)

The next day, the Cadillac was found in an orange grove. It
was taken to the FDLE crinme |lab to be searched. (T 1333-34)
Inside a suitcase found in the trunk, the agents discovered one
piece of crack cocaine and a black pouch. The pouch contained two
pl astic baggies of powder cocaine. (T 1364-67, 1372-73) Under the

spare tire, they found a plastic shopping bag containing a brown




paper bag, which contained another brown paper bag, which contained
ten plastic baggies with a total of 1,000 pieces of crack cocaine.
(T 1367-68, 1374-75, 1382-84) The agents found two enpty beer cans
on the floorboard of the back seat. (T 1369) In the gl ove
conpartment, they found a plastic baggie with sone cocaine residue
i nside. (T 1370) Burns' fingerprint was discovered on the bottom
of the paper bag in which the ten baggies of cocaine were found.
(T 1384-85) The total weight of all the cocaine was about three
quarters of a pound. (T 1385) Twelve pieces of Burns' identifica-
tion were found in the trunk, including some in an envelope in the
plastic shopping bag. (T 1386) Twenty-one itens with Burns' nane
were found in the glove conpartnment. Only one item a veterans
admnistration form was found to have WIllians' nane; it was in
the console between the front seats. (T 1387) There were no guns,
bul lets, knives, or other weapons in the car. (T 1388)

Dr. WIlliam Cack, the nedical exam ner, conducted an autopsy

on August 19, 1987. (T 1389-92) He determined that the cause of

death was a gunshot wound to the head. (T 1393) The bul | et
entered the upper lip and passed through the upper jaw, palate,
brain, and skull, lodging under the scalp at the back of the head.

(T 1394-95) Some of Young's teeth had been shattered and swal-
[ owed. (T 1395-96) The gunshot wound woul d have rendered Young
unconscious alnmost inmmediately. The wound was inevitably fatal and
death would have ensued promptly. (T 1400)

Before entering the lip,, the bullet struck Young' s wedding

ring on his left hand, lacerating the ring finger and grazing the

10




third finger. This would have caused the bullet to tumble, but had
only a slight effect on its trajectory. (T 1397-98) The presence
of stippling and absence of soot on the finger indicated that the
muzzle of the gun was between 18 and 24 inches from Young's hand
when fired. (T 1397, 1402) There were abrasions on Young's face,
and abrasions and bruises on'" his neck. (T 1395-97) The facial
injuries were consistent with being pushed into or dragged along
the ground. An abrasion on the nose could have been caused by a
blow to the face. (T 1399) The neck injuries were consistent with
bei ng choked w th both hands. (T 1399-1400) The court admtted
autopsy photos and Young's shirt, pants, gun belt, and bulletproof
vest in evidence over defense counsel's objections. (T 1377-80,
1392-93, 1403-11)

When the state called Young's father to testify, defense
counsel objected and renewed his pretrial notions to exclude victim
i npact evidence on a nunber of constitutional, legal, and eviden-
tiary grounds. The court again overruled counsel's objections. (T
1411-14)

Dale Young testified that his son Jeff was born in Mnatee
County on Decenber 31, 1958, and was 28 years old when he was
murdered. He graduated from Manatee High in 1976, attended Manatee
Junior College for tw years, then attended Auburn University until
he graduated in Decenber, 1980. (T 1415) Jeff was at the top of
his class when he graduated from the FHP Acadeny in Tallahassee in
April, 1984. He went to Mam for a few weeks of training, served

in Mam for one year, then transferred to Manatee County in April,
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1985. Jeff married Karen Geen on Novenber 9, 1985. He had a
st epdaughter named Christina. (T 1416)

VWhen the prosecutor asked Young's father to tell the jury
about the rest of Jeff's famly, the court overrul ed defense
counsel's relevancy objection. (T 1417) Jeff was one of four
chi |l dren. Hs nother, ElIen, had two children from a prior
marriage, David and Linda Smith. Jeff had another brother, Wayne,
who was 18 nonths older. "They. were inseparable as they grew up."
(T 1417)

When the prosecutor asked about the inpact of Jeff's death on
his famly, the court again overruled defense counsel's relevancy
obj ecti on. (T 1417-18) The last tine Jeff's parents saw him was
at the Sarasota Hospital on August 18, 1987. Wayne had j ust
undergone surgery and was comng out of the anesthetic when Jeff
cane to see him Jeff left the hospital to go hone to get ready
for work. Jeff called Wayne to see how he was doing just before
going out on the road. That was the last time anyone in the famly
heard from Jeff. He died a few hours later. The hardest thing
Jeff's parents ever had to do-was to go to the hospital to tell
Wayne his brother had been nurdered. They went to  the hospital
wth David and Linda. They had a nurse stand by with a sedative.
"Wayne -was devastated." (T 1418)

Jeff's 15 year old niece, Deanna, idolized him Hi s death
affected her greatly. She had to have "considerable counseling."”
(T 1419) Jeff's nother was affected nore than anyone. Jeff's

father sometimes sat beside her in church and saw her crying. A
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certain hymn would bring back nenories. Jeff was baptized,
confirmed, and married in that church. (T 1419) The famly kept
five vases at the cenetery and went to the grave al nost every week
to put in fresh flowers and visit Jeff. (T 1419)

The famly loved the outdoors. They bought a tent and began
canpi ng when Jeff was seven. Oher famly menbers obtained canping
equi pnent . Sonetimes 12 to 15 menbers of the family would canp
together in the wlderness in DeSoto County. Wen Jeff was 12, his
father and older brothers began taking him with them on hunting
trips to Ccal a. (T 1419) Jeff went with them because he loved the
woods. (T 1419-20) Although they still sometinmes hunt and fish,
they no |longer go canping because "it's kind of spoiled. W mss
Jeff and he's not there.” (T 1420)

B. Defense Evidence

Et hel Burns was Daniel Burns' nother. H's father, also naned
Daniel, died in March, 1981. M. and Ms. Burns had 17 children,
11 boys and 6 girls, all born at hone. (T 1430-31) Daniel was
born on January 29, 1945. (T 1462) They lived on a plantation in
Eden, M ssissippi, near Yazoo City. They were sharecroppers and
earned their living farmng. (T 1432) Daniel had a 'close
relationship with his sister, Olie Betty, who was two years ol der.
She died in January, 1966, leaving three children to be raised by
M. and Ms. Burns. Daniel purchased a funeral plot for Olie. (T
1432-37) His older brother Edward died in an accident on April 2,

1982. (T 1432) At the tine of the trial, Ms. Burns was 74 years
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old and suffered from diabetes and high blood pressure. One of her
| egs had been anput at ed. (T 1430, 1437-38)

All of the Burns children began working when they were six or
seven years old. Most of them worked in the fields with their
parents, planting crops, chopping cotton, and picking cotton. They
were paid two dollars for every hundred pounds they picked. An
ol der daughter remained home to care for the younger children. (T
1438- 39) One of the boys, Janes, was crippled by polio, so he
stayed hone and learned to cook. (T 1443-47) Until 1955, they had
no electricity and no refrigerator. Ms. Burns baked biscuits
every norning so they could eat biscuits and nol asses for breakfast
and | unch. (T 1440-41) Daniel learned to work hard. Wen he got
ol der, he went to work for the chemcal plant and hel ped pay for
groceries for the famly. (T 1442-43)

The ol dest child, Vera, was the first of the Burns children to
graduate from high school. Daniel was the second. The elenmentary
school was small, having only two teachers. (T 1447) Al though she
had no books, Ms. Burns tried to help her children learn to read
and spell at home using the words printed on bags of sugar, flour,
and rice. (T 1447-48)

The Burns children had few cl ot hes. (T 1448-49) Dani el
provided them with wnter coats. (T 1452) He helped his nother
with his brother Charles, a Down's Syndrome child. (T 1450-52)
After nmoving up north, Daniel continued to help his famly in

M ssi ssi ppi . He bought them pigs to raise. (T 1452) He sent
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noney to his nother, visited on vacations and holidays, and brought
things |ike paper and pencils for the children. (T 1453)

The whole famly was upset and crying when they |earned of
Daniel's arrest. (T 1453-54) Ms. Burns continued to conmmunicate
with Daniel after he was inprisoned. She wrote letters to him
until her arthritis prevented her fromwiting. She visited himin
prison when she was in Florida. They still have a loving relation-
shi p. (T 1454-55) She talks to him on the phone and | oves
receiving his letters. (T 1463)

The defense presented several exhibits identified by Ms.
Burns: Daniel's birth certificate, his high school graduation
photo, a photo of Daniel in Detroit with his twin children, a
daughter and a son, and two photos of Daniel with his nother and
other famly nenbers at his father's funeral and wake. (T 1455-61)

Despite the famly's hardships, Daniel was raised by parents
who taught him the difference between right and wong, and not to
hurt ot hers. (T 1466-67) Daniel had always been a good son and
had never done anything wong until the present offense. (T 1468)

Ellis Rance was a farmer in Yazoo County. He was a nei ghbor
and friend of the Burns famly. (T 1469-71) Daniel was the father
of Laura Rance, Ellis's niece. (T 1474-75) Rance worked with and
went to school with Daniel. (T 1472) Daniel never got in trouble
at school . He was a good worker and a good nan. (T 1472) They
hoed their gardens, fished, cut fence posts, and picked cotton. (T
1473) When Daniel returned to visit after noving away, he always

went by to see Rance. (T 1473-74) Rance had never known Daniel to
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cause any trouble, to have any problenms with the law, or to be
vi ol ent. (T 1474) Rance had not had day-to-day contact wth
Burns for over 20 years and did not really know the facts of the
crimes for which he was to be sentenced. (T 1476-77)

Al bert Rance was the owner and operator of Geen Taxi Service
in Yazoo Gty. (T 1477) The Burns famly noved into his neighbor-
hood in 1956. Daniel was a grade behind Albert. They attended the
same small grammar school, which had only two teachers for eight
grades, the sanme segregated high school, Yazoo City Training
School, and the same Baptist church. They worked together cutting
wood, hoeing fields, and picking cotton. They played together
every day. Daniel was quiet and never caused any problens. (T
1480-85) After he noved, Daniel always cane to see Al bert when he
visited his famly. (T 1485-86, 1489-90) He also called and wote

letters. (T 1488) Al bert had never known Daniel to be violent or
i Il -tenpered. (T 1486) Daniel is the father of Laura, the
daughter of Al bert's sister, Johnnie Me. (T 1487) Laura was

raised in Yazoo Cty by her nother. (T 1487-88) She sonetines
went to Mchigan to visit her father. (T 1489) Albert remained in
contact with Daniel after his incarceration through Laura. (T
1486-87) Al bert knew about the murder from the news and famly
menbers, but not about the cocai ne. (T 1490)

Del ores Jones was a grocery store cashier from Yazoo City. (T
1492, 1496) She was Daniel's classmate in school. He was quiet,

pl easant, well-mannered, and a welcone visitor in her famly's
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home. (T 1493-96) They graduated from high school in 1964.  She

had seen himonly three tines since then. (T 1496-98)

Janie Mae Cheeks also went to school wth Burns. (T 1499-
1502) He was polite, quiet, and bashful. He never bothered anyone
and was never disobedient. (T 1502) The Burns famly |ived near

her grandmother's farm She played with Daniel when she visited
her grandnother. He was a hard worker. (T 1503)

G adys Barnes went to high school with Daniel Burns. (T 1506-
08) After she was married, she and her husband noved next door to
Daniel's famly on the plantation, where they grew cotton, beans,
and their own food. The house the Burns lived in had only four
roonms and no running water. (T 1508) It amazed her that the Burns
famly was so close, happy, and |loving despite their living condi-
tions. Dani el and her husband were good friends who |aughed and
talked on the porch after work and played basketball together.
Daniel was very nice and smling. He was very good wth other
people and children. (T 1509) The Burns famly noved from the
plantation to Yazoo Cty, then Daniel noved to OChio. (T 1510)
Daniel came to see her famly whenever he returned hone. (T 1510-
11) Wen Daniel learned of her husband's death in 1992, he sent
her a letter and a condolence card wth a religious nessage. (T
1511-13) His letters and concern for her, despite his own
predi canment, helped her. He never conplained. (T 1514-15) Daniel
was not abused. His parents .taught him the difference between

right and w ong. (T 1516) In his letters he never mentioned the
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1,000 pieces of crack cocaine and never told her how he shot the
t rooper. (T 1516-17)

Johnny Spearman was a truck driver from Toledo, Ohio. (T
1518-19) His sister-in-law was married to one of Burns' brothers.
Spearman and Burns net in Toledo in 1967 or 1968 and becane good
friends. (T 1520) After Burns noved away, he canme through Tol edo
two or three times a year and stopped to visit. (T 1521-22) Burns
was polite and shy. Spearman never saw him di splay a viol ent
t enper. (T 1523) Spearman knew not hi ng about the cocai ne and
mur der . (T 1526)

Mary Spearman was Johnny's wife and a teacher's aide in
Tol edo. (T 1527-28, 1531) She net Daniel Burns in 1965, not |ong
after he graduated from high school. Her sister Ernestine was
married to Daniel's brother Edward. Daniel lived with Ernestine
and Edward when they noved to Tol edo. Edward was killed in a car
accident. After nmoving to Detroit, Daniel continued to visit them
about twice a year. Ms. Spearman felt that Daniel was a nice and
ki nd person. (T 1529) He was quiet, but he |aughed when he spoke.
She never saw him in an argunent. (T 1530) Daniel did not tell
her about the crines. (T 1532)

Betty Allison, a welder from Arcola, M ssissippi, was the
not her of Daniel Burns' second ol dest daughter, Geneva Ham | ton.
Ceneva is now married and has two children of her own. Betty net
Daniel in Chio. (T 1533-34) Daniel was very intelligent and nice.
He had a new car and liked to take her travelling and visiting.

They went to Canada, Detroit, Mssissippi, and Menphis. (T 1536)
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When Betty became pregnant, she returned to M ssissippi because she
did not like the city. (T 1533-34, 1536) After Geneva was born,
Betty went to Chicago to work in a chicken factory. Dani el cane
and asked her to marry him or moveto Detroit with him (T 1534)
She declined because she wanted to return to M ssissippi. (T 1534-
35) Betty nmarried a M ssissippi man. Ceneva lived with Betty's
not her nost of the tine. Daniel kept in contact with Geneva,
bought clothes for her, and sent noney to Betty's nother. (T 1535)
Betty maintained contact wth Daniel while he was in prison and
took one of their grandchildren to see him (T 1537) She felt
that Daniel was very depressed. He told her he loved her and the
children. (T 1538) Betty identified and displayed a photo of
Ceneva and her two sons. (T 1539-40) Daniel did not tell her
about details of the crinmes, but he said he was very sorry for the
trooper's famly. He said that the killing was an accident, and he
was sorry it happened. (T 1543-45)

Frances Rayford was the sister of Ernestine Burns and Mary
Spearman.  Frances net Daniel Burns when she lived in M ssissippi.
She noved to Chio. Wen Daniel got out of high school, he noved to
Chio and lived wth Frances. He worked in a steel plant. He was
kind and generous to her and her son. He stayed with her son while
she went to the store. He helped to teach her son to read and
wite. (T 1551-53) She went fishing and picked apples and oranges
w th Daniel. She rode with himto M ssissippi acouple of times
when he went to visit his nom He was a hard worker. He sent

noney to his nother. (T 1553)
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Ernestine Burns, Daniel's brother's wi dow, net Daniel when she

visited his famly in Mssissippi in 1968. Dani el was always very

nice, very pleasant, and peaceful. He hel ped her care for her
children. He worked hard, picking apples and waternelons. (T
1554- 56)

Shirley Wallace was Daniel Burns' niece, his sister dlie's
daughter. She was only two when her nother died. (T 1557) She
and her two sisters were raised by their grandparents until she was
15, then she and her sisters noved to Detroit to live with their
aunts. (T 1558) Daniel helped them financially and nmade sure they
had a place to live. He and her other uncles helped them buy a
home. (T 1559, 1562) Daniel was a very warm and friendly person
who never raised his voice. He was funny and nmade them |augh. He
was a really good nan. (T 1559) Daniel drove them to school when
her aunt could not and took her to the doctor when she was sick.
(T 1560) Daniel organized famly cook outs and baseball ganes in
the park every Sunday. (T 1560-61) He participated in famly
gatherings on Christmas and Thanksgiving. He hel ped take care of
his parents, who still lived in M ssissippi. (T 1561) Daniel had
two daughters in M ssissippi. (T 1562) She did not know about the
cocai ne purchase. (T 1562)

Mchael Burns, a seventh grade student, was Shirley's son.
Dani el was a good uncle and close friend. He took M chael fishing
and shopping and bought him ice cream (T 1563-64)

Mary Ann Burns, the youngest daughter of Daniel's sister

Olie, was raised by her grandnother in Yazoo Gty. She net her
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Uncl e Daniel when he cane to visit on holidays. (T 1565-66) She
and her sisters noved to Detroit in 1979 with their Aunts Dianne
and M nnie. She went to high school in Detroit and becane a
secretary at a bank. (T 1565-67) Dani el provided financial
assistance for her and her sisters. (T 1567) Daniel initiated
weekend famly gatherings. They went fishing, played softball, and

had picnics. (T 1567-68) Daniel was a "very special guy" they all

| oved. He loved to kid around and joke. He was never nean and
never argued. He was never violent. (T 1568) Mary did not know
about the cocaine purchase. (T 1569)

Barbara Ann Burns, case manager for a group hone for nentally
ill and retarded adults, was the oldest of Qlie Burns' daughters.
Their nother died when she was four. (T 1570) Their grandparents
rai sed them (T 1570-71) Their Uncle Daniel lived up north and
came to Mssissippi to visit. He played baseball wth them and
t ook them shoppi ng. (T 1571) He hel ped make arrangenents far her
nother's burial. He provided them with nmoney for clothes, mlk,
school photos, and their other needs. (T 1573) After their
grandf ather died, she and her sisters noved to Detroit to live with
their Aunt D anne and Aunt Mnnie. Bar bara was still in high
school. Daniel helped themfind a house. He helped in taking them
to school and to the doctor. He becane their surrogate father. (T
1572) Dani el organized famly outings in the park where they had
picnics, played baseball, and rode bikes. (T 1573) Barbara felt
that Daniel was a wonderful person and a "fantastic role nodel and

advi ser. " He never yelled or behaved inproperly. He was the
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famly comedian. (T 1574) She did not know what happened when the
crimes occurred. (T 1575)

Dianne Burns, Daniel's younger sister, testified that their

parents and the older children worked in the cotton fields. She
stayed home to care for the younger children. Their famly was
| arge, poor, and very protective. At tinmes they did not have
adequate food, clothing, or transportation., (T 1576-78) On

Sundays, the famly went to church in the nmorning, and the children
pl ayed softball in the afternodn. (T 1582)

Daniel was a role nodel for his younger siblings. He hel ped
their father purchase some hogs to raise for sale. (T 1579)
Dani el had various jobs to obtain noney for the famly. He
gathered lost golf balls and sold them to provide mlk for their
ni ece. (T 1581) Dani el began working at a chemcal plant. He
stayed with their grandnother during the week and returned home on
the weekends to do things around the house. (T 1580)

Di anne graduated from high school and college and served in
the Arny. (T 1576, 1582-833) She noved to Detroit in 1979.  Her
parents could no |onger care for her nieces because her father had
several heart attacks. She took her nieces to live with her in
M chi gan. (T 1583) Daniel and her other brothers and sisters
hel ped Dianne buy a house and furniture. Dani el transported the
children to and from school . He helped to provide them with
clothing and their other needs. (T 1584) Daniel had two trucks he
used to haul waternelons. (T 1585) Daniel had always been very

generous and loving. He always tried to take care of his children
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and to do things for them He'was always financially supportive of
the famly. (T 1585-86)

In 1982 Dianne noved to San Francisco and becane vice
president for a property management firm (T 1576, 1583, 1588-89)
In 1994, she was living in Detroit again, taking care of her
di abetic nother and Charles, her retarded brother. She had her own
bookkeepi ng  busi ness. (T 1576-77) Si nce Dani el had been in
prison, she wote nmonthly letters to himfor her nother. He called
on the phone each nonth. He encouraged them and prayed for them
(T 1586) He talked to Charles. (T 1586-87) Dianne conferred wth
him about their nother's health and nedical treatnent. (T 1587)

The prosecutor questioned Di anne about a joint checking
account she had opened with diver in 1981. The account records
showed that the account had a bal ance of $50,491.87 on June 2,
1987. (T 1589-90) She was aware that Daniel drove Oiver's car to
Florida, but she did not know that Daniel had $10,000 to buy
cocai ne. (T 1590-91) The court admtted the bank records into
evidence as state's exhibit 56 over defense counsel's relevancy
obj ecti on. (T 1899-1900, 1906)

Earnest Burns had lived in Canton, Chio since 1967. He was a
steel worker with a wife and adult children. (T 1592-93) Earnest
was a year younger than his brother Daniel. They had a rough
chi | dhood. They worked from sunup to sundown chopping cotton for
$2.50 per day, or picking cotton for $2.50 per hundred pounds. (T
1593) They also went to school together. (T 1593-94) Dani el

hel ped Earnest financially several tines. (T 1594-95) He hel ped
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the younger famly menbers. He rented a place in the country and
bought hogs for their father and the younger children to raise. He
bought Olie Betty's burial plot and two adjoining plots. Their
father was later buried in one, of them Earnest had never seen
Dani el display a violent tenper. (T 1595) Daniel was easy-going,
qui et, and shy. He tried to avoid trouble. (T 1596)

Her bert Johnson, Daniel's uncle, noved to Detroit and becane
an auto worker after serving in the Arny during Wrld VWar I1. (T
1596- 98) When Daniel nmoved to Detroit, he got a job at a steel
mll. He drove a taxi for awhile. He also hauled watermelons. (T
1601-03) Daniel was real nice. Johnson had never seen him angry.
(T 1601-03) Once when Johnson broke down on [-75 while taking a
trailer to Florida, Daniel drove down from Detroit to help him (T
1601) Johnson saw Daniel at fam |y gatherings on holidays. He
never heard about Daniel having any problens. (T 1602) Johnson
and his wife visited Daniel in prison, but they did not discuss the
crines. (T 1603, 1605-06)

Johnson's wife, Mae Frances, was a retired accountant's clerk.
(T 1606) She first met Daniel in 1967. He was cheerful, Kkind,
gentle, helpful, and Ioving. He sent noney hone to help his
famly. Ms. Johnson treated himlike a son. (T 1607-08) She saw
Daniel at famly gatherings for holidays and summer ball ganes.
Hs famly was |large and very close. (T 1608) Wen the Johnsons
visited Daniel in prison, they witnessed to him about their faith
in the Lord, and Daniel accepted Hm (T 1608-09) Daniel felt

renorse for his crine. He was sorry for killing the-trooper, and
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sorry for the trooper's famly. (T 1609, 1611) They did not
di scuss the facts of the crine. (T 1610-11)

Herbert Burns, Daniel's brother, had been a meat packer for 18
years, was laid off, and becane self-enployed, selling produce. (T
1617) Wen they were growing up, they were poor and worked hard to
survive. (T 1617-18) They cut wood for sale and picked cotton,
berries, waternelons, and peas. Herbert npved to Mchigan after
losing his neat packing job. (T 1618) Daniel was living there.
(T 1618-19) The famly bought an old building and restored it. On
weekends they got together to eat and go to the park. Dani el was
a hard worker and a supportive brother who was always there when
they needed him He had never been violent. (T 1619)

Vera Labao was eight years older than her brother Daniel. She
went to college in New York and worked there for a couple of years.
She noved to Africa. She nmoved to Florida in 1979 and was sgelf-
enployed in the finance industry. (T 1620-21) Wiile growng up in
M ssissippi, the famly was very poor. \Vera began picking cotton
at age nine. Each of the older children was given responsibility
to care for one of the younger children, including earning noney to
pay for clothes and shoes. (T 1621) Vera helped provide for
Daniel's needs, and Daniel later helped to provide clothes, noney,
and col |l ege expenses for the younger children and his nieces. (T
1622-23) In 1979, Daniel suggested that he and Vera could go into
business selling waternelons. They bought some trucks, and Dani el

began hauling and selling nelons. (T 1624)
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Vera was shocked and devastated by the death of the trooper
and Daniel's involvenent. She was concerned about the trooper's
famly. (T 1625) The incident shocked the Burns famly and pulled
them cl oser together. (T 1625-26) Vera often visited Daniel in
jail. He was very sad and felt extrenely sorry for the trooper's
famly. (T 1626-27) Daniel had a hearing problem in his right
ear. (T 1627) Daniel was a great support for their nother. He
took a nale |eadership role in the famly as a father figure, an
uncle, and a brother. Everyone | oved him and had the highest
regard for him Hs life was very inportant to them (T 1627)

The court sustained the prosecutor's relevancy objection when
def ense counsel asked Vera whether Daniel's execution would have an
inpact on her and the fanmily. (T 1628) Def ense counsel argued
that the inpact of the defendant's execution on her famly was
mtigating. (T 1628-32) The prosecutors argued that it is
I nproper for witnesses to express personal opinions about the
appropriateness of the death penalty, and that the testinmony was
not relevant to the defendant's background and character. (T 1632-
33, 1636) Defense counsel agreed that opinions on whether death is
the appropriate penalty are excluded, but he was trying to
establish Burns' close famly relationships and the effect of his
execution on those relationships, which was relevant to his
character and background. (T 1636-37) The court again sustained
the prosecutors' objection. (T 1637-38)

Def ense counsel proffered the excluded testinony. Vera Labao

said that Burns' incarceration had a nmental and psychol ogi cal
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effect on the famly. They missed him were saddened by what
happened, and needed his support. Burns continued to support his
fam |y through his letters, tel ephone calls, and advice to his
ni eces and nephews. His execution would have a devastating effect
on his famly. (T 1638-39)

The court instructed the jury to disregard the last question
and answer. (T 1641) Labao then testified that Burns continued to
help his famly by advising his daughters, nieces, and nephews to
live peacefully, without fighting or arguing, and to |ove each
ot her. (T 1641-42) The court overrul ed defense counsel's
rel evancy objection and allowed the prosecutor to elicit on cross-
exam nation that Burns had not asked his sister to wite or call
Young's famly to express his renorse. (T 1642) Burns did not
di scuss the facts of the case with her. (T 1643) Burns told her
that it was a very bad accident. (T 1644-45) He told her he was
sorry for killing the trooper and for Young's famly. (T 1645)

James Burns, Daniel's younger brother, lived in Brooksville,
Fl ori da. He owned a small feed and pig business. (T 1646) They
were raised on a cotton farm near Yazoo City. They were poor. The
ol der famly nmenbers took care of the younger ones or worked in the
cotton fields. (T 1646) Janes had polio when he was small, so he
took care of the younger children and prepared nmeals for the
famly. He graduated from high school and college. (T 1647)

Daniel was a role nodel for and helped care for the younger
children. During the winter; he worked in town to buy groceries

for the famly. He was the first brother to graduate from high
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school. Janes identified Daniel's high school diploma. (T 1648)
Their hone had no indoor plunmbing. The children wore hand-nme-down
cl ot hes. They received one new pair of pants each to wear to
school , (T 1649) There were many nights when they had no food.
(T 1649-50) Dani el bought Janes' first suit for his graduation.
(T 1650) James noved to M chigan. Dani el took him fishing and
traveling. They worked together to renovate apartnent conplexes.
(T 1650) Daniel initiated famly barbecues, for which he would
purchase and cook the neat. Daniel also liked to cook for holiday
fam |y gatherings. (T 1651)

When Janes visited Daniel in prison, Daniel told him that he
was sorrowful about the offense, which he described as a tragedy,

m stake, or accident. (T 1651-52) Wen Janmes first |earned of the

i nci dent, he was shocked. Dani el had never been violent. He had
al ways gone out of his way to avoid conflicts and argunents. (T
1652) Janes and Daniel still talked on the phone. Daniel gave him

advice on the operation of his farm. (T 1652-53)

Dani el had a deaf stepdaughter in Detroit, Lisa Reed. Janes
identified her handwiting on defense exhibit 13, a note to counsel
stating that Daniel was a good man who helped her and her nother
and took themto the park, fishing, and on a trip to Mssissippi to
see his parents. (T 1653-54; exhibit file)

On cross, Janes agreed they were having a difficult tine
financially at the tine of the offense. Their brother Qiver was
working for Cadillac. James lived in a four famly flat owned by

Aiver. He was not aware of Qiver and D anne's checking account
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bal ance and had no know edge of the source of the nobney used to
purchase the cocaine. (T 1654-55) They were never abused by their
parents, who taught them to know the difference between right and
Wr ong. (T 1655-56) Daniel never discussed the facts of the case
w th Janes. He called it a terrible accident. (T 1656-57)

Julia Blount, Burns' younger sister, attended college for two
years and served in the Navy from 1979 to 1987. She worked with
her sister in Tanpa trying to establish a cleaning business, then
became a data closing clerk far Lykes-Pasco in Dade Gty. (T 1662-
67) The Burns famly was large and |oving. (T 1666) Daniel was
one of the older children who hel ped the younger ones. After he
noved away, he often returned to visit. (T 1667-69) Julia |oved
Daniel and felt he was a fantastic guy with a good heart. (T 1668)
In the 1980's Daniel was hauling watermelons. (T 1670-71) She had
no knowl edge of the noney used to buy cocai ne. Their parents
taught them to know right from wong and never abused them (T
1671) Daniel had briefly nentioned the nurder during one of her
visits, but he did not discuss the facts of the case. (T 1672-73)

David Burns, Daniel's younger brother, graduated from high
school and junior college and served in the National Guard Reserve.
(T 1674) He nmoved to Detroit and opened a janitorial business. He
moved to Dade City in 1990 and worked for Lykes-Pasco. (T 1675)
Gowing up in Yazoo City was hard. They were poor. (T 1675)
Dani el helped to provide for the famly. Daniel gathered |ost golf
balls and sold them to buy mlK. He helped their father start a

hog farm and garden. When Daniel visited them on holidays, he
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brought them clothes. Wen David noved to Detroit, Daniel provided
transportation and noney for noving his fiancee and son. (T 1675-
77) Their parents taught them to |love and respect one another.
Dani el assunmed a l|leadership role in the famly. David saw him as
a father figure and friend as well as a brother. Dani el  hel ped
provide for his needs. (T 1677-78) They continued to communicate
by letter, and David still sought Daniel's advice. (T 1678)
Dani el never told him what happened regarding the offense. (T
1679-80) In 1987, Daniel earned his living by hauling waternelons.
(T 1680)

Mnnie Burns, Daniel's younger sister, ran a day care center
i n Tanpa. Gowng up in Mssissippi was hard because of their
poverty. Their parents and the older children worked in the
fields. James took care of the younger children at hone. At tinmes
they lived in three room houses with no indoor toilets. (T 1681)
Dani el worked very hard, both in the fields and in hel ping the
younger children with their homework. Dani el encouraged the
education of a younger brother, Herman, who was slow in school. He
hel ped care for Charles, the Down's Syndrone child. After |eaving
hone, Daniel worked in apple groves and had a hog farmto help his
parents care for and clothe the younger children. He was a good
provider for his own children and his younger siblings. (T 1682-
84) Mnnie identified two photos of Daniel picking apples. (T
1682-83) Daniel had a hearing problem (T 1684) Dani el was a

father figure for his three nieces whose nother died. (T 1685-86)
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He was a father figure and friend for Mnnie, as well. He
continued to help her with advice while in prison. (T 1686)

On cross, Mnnie said she lived in Detroit at the tine of the
of fense. She shared a house with Oiver, James,. Herman, and
Di anne. They had all contributed to the purchase of the house.
She did not know about O iver and Dianne's $50,000 checking
account . (T 1687) Daniel told her the shooting of the trooper was
an accident. He never told her he deliberately shot him (T 1688)

Mary Stafford, Daniel's older sister, also grew up on the farm

near Yazoo City. The Burns children worked on the farm and
attended school. She and Daniel picked cotton. Dani el was very
smart and graduated from high school. Mary noved to Chio. Daniel

came to visit, bringing pecans in the wnter and vegetables in
summer. He also took Mary's ol dest daughter, Jean Burns, to visit
their famly in M ssissippi. Daniel was a loving, caring person
who was loved by his famly. Mary had moved to Menphis where she
worked in marketing for a clothing distributer. (T 1690-93)

Jean Burns grew up in Ohio, graduated from high school, and
becane a certified nurse assistant in Menphis, Her Uncl e Dani el
visited them when she was a child. He bought her ice cream and
encouraged her to graduate from school and do something wth her
life. (T 1694-96)

Norman G bson was retired and became involved in prison
mnistry, visiting Florida death row inmates. (T 1697-98, 1703)
Daniel Burns' sister Vera was a menber of his church and asked him

to visit Burns about five years before trial, He had seen Dani el
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at least six tines a year since then. Initially, Burns was bitter
and | onely. (T 1704) They becanme friends. G bson spoke to Burns
about spirituality, gave him spiritual material to read, and prayed
with him He observed a change in Burns since Burns had time to
reflect on the sorrow his actions had caused to others. Burns had
become nore caring and had shown spiritual growth. (T 1705-06) On
cross, Gbson agreed that a man nust be honest with hinmself and
others to truly change. G bson had never asked Burns about the
facts of his case, and Burns had not volunteered the infornation.

(T 1707-09)

The court overruled the state's objection and accepted M chael

Radel et, Ph.D., professor of sociology at the University of
Florida, as an expert wtness on prisoner adjustnent to confinenment
and the likelihood of future dangerousness. (T 1710-27) Radel et
testified that there are two nmmjor nmethodol ogies used by profes-
sional s, schol ars, and physicians to predict an individual

def endant's future dangerousness: (1) clinical eval uations
conducted by nental health professionals on the basis of interviews
wth the defendant and psychol ogical testing, and (2) statistica

or actuarial nethods based on known characteristics of defendants
and the probability of future dangerousness in groups of offenders
with those characteristics. Clinical nmethods are subjective,
intuitive, and influenced by the personal biases of the evaluator.

(T 1728-30) In making statistical predictions, Radelet avoids
neeting the defendant to prevent the influence of personal bias and

because sonmeone on trial for life or death may not tell the truth
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about the facts of the crine. (T 1731, 1787-88) | nstead, he
identified seven criteria to be examned in every case: prior
record of violent behavior, level of preneditation, defendant's age
at time of release, age at time of offense, history of alcoholism
drug abuse, or nental hospitalization, institutional adjustnment,
and social support from famly and friends. (T 1731-35) The
statistical method of predicting future dangerousness provides a
scientific assessnment based on 40 years of studies reported in
scientific journals. (T 1802-03)

To assess these factors in Burns' case, Radelet reviewed
counsel's summary of the testinony of famly and friends, notions
filed in the case, trial transcripts of the testinony of w tnesses
to the crime, Burns' prison and jail records, the Florida Suprene
Court's decisions in this case, correspondence wth and docunents
provi ded by defense counsel at the original trial, Burns' 1988
responses to a questionnaire Radelet sent to every death sentenced
inmate for the past ten to twelve years, and a conputer data base
with information about 830 Florida death cases. (T 1735-36)

Radel et concluded that Burns showed all the traits necessary
to predict that he wll make an excellent adjustment to life in
prison w thout being disruptive or threatening guards or other
I nmat es. (T 1737) First, Burns had only one prior conviction; he
was fined $25 for ganbling in 1976. This was atypical of death row
i nmat es, who usually show an escalating pattern of violence. This
hom ci de was out of character for Burns. (T 1737-38, 1779-80,

1801) Second, based on the testinony of the state's w tnesses at
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the 1988 trial, the crime was not highly preneditated. There was
no advance planning and no effort to conceal the crine. (T 1739-
40, 1786-96) Third, Burns was 42 years old when he conmtted the
murder, and would not be eligible for parole for at |east 25 years,
when he would be 67, which is the life expectancy in prison. He
also had a consecutive sentence of 30 years for trafficking. The
probability that Burns would ever be released from prison was very
slim (T 1748-49, 1776-78) Fourth, because Burns was 42 and nore
experienced in life when he committed his first violent crime, it
was nore likely that he would adjust well to prison. (T 1749-50)
Fifth, Burns had no history of alcoholism drug addiction, or
mental hospitalization. (T 1751-52, 1784-86) Sixth, Burns had an
unbl em shed disciplinary record both in prison and in county jail.
(T 1756-62, 1799-80) Finally, Burns has an extrenmely strong system
of social support fromfamly and friends outside the prison,
perhaps the strongest Radelet had seen in 15 years of working with
prisoners. (T 1764)

Diana Allen was hired by Daniel Burns' famly in 1987, within
a week of his arrest, to represent himin the original trial of
this case in 1988. In 1990, she was elected to be a Grcuit Judge
in Hillsborough County. (T 1816-18) She net with Burns in the
county jail on numerous occasions and never had any difficulties
wth him He was always perfectly behaved and a gentleman. He was
never rude or hostile. (T 1818-19) Burns' courtroom behavior was
al ways appropriate. He was never disruptive and never had to be

restrained or renoved. (T 1819) Burns was convicted of first-
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degree murder and trafficking in cocaine. The sentencing guide-
| i nes scoresheet showed no prior crimnal record and reconmended a
3 1/2 to 4 1/2 year sentence for the cocaine charge. The court
i nposed a consecutive sentence of 30 years for the cocaine, using
the murder conviction as the reason for departure. (T 1820-24)
Prior to trial, Burns sent her a letter expressing his gratitude
for her work in defending him (T 1824-26) After trial, Burns
sent her a letter expressing his synpathy because of her sister's
death and her own injuries in a car accident. (T 1826-27)

Debbi e Schofield was a research chemist, wife, and nother in
Engl and. (T 1829-30) Although she had never net Burns, she had
corresponded with him for three years, They were introduced by
Life Lines, an organization which supports prisoners in the US.,
the Caribbean, and South Africa. (T 1830) She was amazed by the
poor literary skills displayed in Burns' first letter, but his
skills had inproved over tine.. (T 1831-32) He never conpl ai ned

about his own situation and always showed concern for others, both

in his own famly and for Ms. "Schofield and her famly. He gave
her enotional support and advice, He was honest, sonetines
pai nful ly so. She identified and read a sanple of his letters,

def ense exhibit 21. (T 1832-35) Hs letters were inportant to
her. She said, "Daniel's the light in nmy life[.]" (T 1836) On
cross, she acknow edged that Burns had never told her the facts of
his case, but she explained that Life Lines advised them not to

wite anything about the case. (T 1836-37)
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Kat hl een Lawson was a social worker on a child care and
protection team in England, a registered nurse and mdw fe, and the
mot her of an adult daughter. (T 1838) She too becanme Burns' pen
pal through Life Lines, They had been corresponding for two years.
(T 1838-39) Ms. Lawson found Burns to be inspirational, uncom
pl ai ning, synpathetic to her and her famly, concerned about his
own famly, and very religious. (T 1840) She identified defense
exhibits 22, 23, 24, and 25 as cards and letters from Burns. (T
1841-43) She found that Burns was quite willing to learn, and his
gramar had i nproved. He is inspirational to her and gives her
strength. (T 1845) On cross, she said he had never told her what
his crime was, nor that he had ever witten a letter to Young's
famly. (T 1847)

Johnnie Mae Qiphant was a teacher assistant for a head start
program in M ssissippi. (T 1848-49) She was the sister of Ellis
and Al bert Rance. (T 1849) As a child, she worked in the cotton
fields with Burns and attended school with him (T 1850-52)
Daniel was a nice, quiet person who did not bother anyone. He was
friendly, honest, and concerned about others. (T 1852) He
graduated from high school in 1964. She graduated in 1965. They
began dating in 1966. They had a daughter, Laura, in 1967. (T
1853-54) Al t hough Dani el noved up north, and she remained in
M ssissippi and married another nman, Daniel sent noney and hel ped
support Laura. (T 1853-54, 1857-59) He also cane to visit Laura
and developed a relationship with her. (T 1855) Ms. Qi phant

mai nt ai ned contact with Burns after he was sent to prison and
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prayed for him (T 1856) He had never been violent and never
mstreated her in any way. (T.1857) On cross, she acknow edged
that Burns never told her about the facts of his crimes. (T 1860)

Ceneva Hamlton, a tourist counselor for the State of
M ssissippi, was the daughter of Betty A lison and Daniel Burns.
(T 1861-65) She was born in 1970. (T 1874) She was raised by her
grandnother and had little contact with Burns before his arrest.
(T 1862-62, 1866-67, 1874-75) \Wen she was about seven or eight,
her father cane to visit and bought her clothes and shoes. (T
1865-66, 1874) After his arrest, Geneva developed a close, |oving
relationship with her father. He sent her cards and letters, and
she came to Florida to visit himas often as she could. (T 1867-
69) She identified defense exhibit 26 as one of the cards and read
it for the jury. (T 1869-71) She felt Burns was the best and
ni cest person in the world. (T 1873) She did not know the facts
of his crimes and did not believe he was guilty of deliberately
killing the trooper. (T 1876)

Def ense counsel proffered Hamlton's testinony that the
execution of her father would be very hard for her and her children
because she wanted them to have the chance to get to know him (T
1871-72) The court sustained the state's objection. (T 1872)

Laura Evans, Daniel's daughter, graduated from college and was
working on a master's degree in business admnistration. She was
empl oyed as an admnistrative secretary and aspired to start her
own busi ness. She lived in Toledo, O©hio with her husband, a

m ni ster. (T 1877-78) Her father had visited her and provided
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financial and noral support while she was growing up and attending
col | ege. He was a great help and inspiration for her. (T 1878)
He sent her clothing and noney. When she graduated from high
school, he bought her an old car, and her uncles helped to repair
it. (T 1881-82) Since his .incarceration, they had beconme very
close friends through correspondence and her visits to the prison
or jail. He cheered her up and encouraged her. She identified
five cards and letters from her father, defense exhibits 27-31.
She read one card and one letter expressing his |ove and encourage-
ment . (T 1878-83) On cross, she acknow edged that her father had
not di scussed the facts of his crines with her. Al t hough she
attended his trial, she did not believe he intentionally nurdered
the trooper. (T 1887-88)

Def ense  counsel proffered Laura's previously excluded
testinony that the execution of her father would have a negative
inpact on her, it would totally change her life, and she would be
devast at ed. (T 1910)

D. Excluded Rebuttal Evidence

The State proffered rebuttal testinony by a retired Detroit
police officer, Frederick Zack, who investigated an alleged
shooting incident on Novenber 30, 1984. Based on statenments by
W t nesses, he concluded that Daniel Burns was the initial aggressor
in a confrontation in which Gegory WIllians and Burns shot and
wounded each other. (T 1895-99) The prosecutor conceded that
Burns was not convicted for the alleged incident, that it was hard

to prove what occurred with only the officer's testinmony, and that
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since Burns was also injured, there was doubt about what actually
happened. (T 1895) The court sustained defense counsel's
objections and excluded the testinony. (T 1890-95)

D. Jury Instructions

Def ense counsel requested the court to instruct the jury that
the court nust give great weight to their decision in deciding what
sentence to inpose. (R 210; T 1916) The court denied the request
and instructed the jury that its duty was to advise the court as to
what puni shment should be inposed and that the final decision is
the responsibility of the judge. (T 1916, 1918, 2040-41)

Def ense counsel requested the court to give an expanded
instruction on mtigating circunstances, including a |ist of
proposed nonstatutory mtigating factors. The court denied the
request. (R 211-13; T 1930-63) The court instructed the jury on
the statutory mtigating factors of age and no significant history
of prior crimnal activity and gave the standard "catchall"
instruction on nonstatutory mtigating factors. (T 1963, 2042-43)

The court denied the following jury instructions requested by
the defense: "You may not consider death as a possible punishnent
unless you find that the homcide in this case is one of the nost
aggravated and non-mtigated of all first degree murders." (R 213;
T 1965-66) "[A]lny nenber of the Jury who finds the existence of a
mtigating factor may consider such a factor established regardless
of the nunber of Jurors who concur[.]" (R 213; T 1970-72) The

defendant has the constitutional right not to testify, and the jury
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must not draw any inference fromthe fact that he does not testify.
(R 214; T 1974-75)

Def ense counsel renewed his objections to the state's proposed
aggravating circunstances raised in his pretrial mtions. (T 1990)
E. Closing_Arqunent

The prosecutor argued that there is a defining nmonment in all
our lives when we show who we truly are. Val ues |ike courage,
honor, bravery, and respect are |earned over the course of a
lifetime. Characteristics |like being selfish, being concerned
about oneself, and becoming a murderer are also |earned over the
course of a lifetine. (T 1995-96) Young's life was defined when
he was on his knees with a weapon pointed at his head, and he
warned the civilian witnesses to stay back because Burns had his
gun. (T 1996) Burns' Ilife was defined when he stood over Young,
who told Burns he could go, pointing the gun at Young's head for up
to 30 seconds, then committed prenmeditated nurder. (T 1996-97)

This was a man nore concerned about his co-
caine than he was about the l|ife of another
human bei ng.

At the nonment that Jeff Young defined
hinsel f by being concerned about the lives of
others, at that nonment, this nman, the Defen-
dant Daniel --

(T 1997)

Def ense counsel objected that this was the argument which this
Court specifically disapproved bhen it reversed Burns' prior death
sentence and remanded for a new penalty phase trial, the prose-

cutor's conparison of the officer with Burns, characterizing Burns

as an evil drug trafficker. (T 1997-2003) The court overruled the
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objection and agreed to allow a continuing objection by the

def ense. (T 2000-03)

The prosecutor then elaborated upon this argument for another
five and a half pages of transcript, insisting that Burns' entire
life was defined by his decision to nurder a |aw enforcenent
officer in the performance of his duties, while Young perforned the

final act of his duty to protect the public by warning the wt-
nesses to stay back. (T 2004-09)

In addition to telling the jury to weigh the aggravating
factor of the killing of a law enforcement officer, (T 2005) the

prosecutor told the jury,

[Y]Jou may as well weigh honor and sacrifice
because that's what Jeff did that day. And
when you determine the weight to be given to
those qualities, then | submt to you that you
determne the weight to be given to the kill-
ing of a law enforcement officer in the per-
formance of his duties.

(T 2007) Further, the prosecutor said, "I ask you to go measure

honor, to go measure sacrifice." Defense counsel objected, "Those

are not aggravating factors in the case." The court overruled the

objection and denied defense counsel's motion to strike. (T 2009)
The prosecutor also argued:

Ladies and Gentlenmen, this is not about
the nunber of brothers and sisters the Defen-
dant has or that one has. It is not about the
nunber of W tnesses. It is not a counting
process. This is not a counting process
because, as you heard, Jeff had a fanmly,
al so. Jeff had a nother and father who |oved
him Jeff had a wife and a daughter who | oved
him He had brothers and sisters, aunts and
uncles --
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(T 2018) The court overruled defense counsel's renewal of his
continuing objection to this line of argunent. (T 2018) The
prosecutor continued:

He had brothers and sisters and aunts and

uncles who also loved him Jeffrey Young. And
it was a famly, as M. Young said, that went

canping, that went to church. And it's a
famly, as M. Young said, that migs him
dearly.

(T 2018-19)

F. Sentencing Hearing

Curtis Siver, chief investigator for the State Attorney,
participated in the interrogation of Burns on the night of his
arrest. (T 2062-64, 2066-67) Burns said when he was stopped, the
trooper told him he was not speeding, but the trooper wanted to
check his license and registration to determ ne whether the car was
stolen. The trooper asked to look in the trunk, so Burns unlocked
it. The trooper found a yellow bag containing three or four pieces
of crack cocaine. The trooper pulled out his gun. They tussled
over the gun. Both men had their hands on the gun. The gun
accidentally fired when Burns 'fell back. (T 2064, 2068, 2072)
Burns said three or four tinmes that the trooper threatened him (T
2071) He said he was not under the influence of drugs or alcohol
at the time of the offense. (T 2066) However, he and WIIlians
drank a pint of liquor in Fort Meyers and a few beers in the car.
(T 2069)

John Lawson worked for Burns packing watermelons in Ashburn,
Ceorgia for three or four years. (T 2074-75, 2078) Burns treated

him well and was always fair and honest with him (T 2078) Burns
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owned sonme trucks and worked on them at Lawson's house. (T 2079)
Burns gave Lawson a snmall piece of crack cocaine three tines in
1987. (T 2075-77, 2079) Burns wanted him to test it by snoking
it. (T 2075) Lawson's girlfriend told him Burns gave her sone
crack to snoke one tine. (T 2076, 2080)

The state introduced a copy of Burns' discharge papers from
the Air Force. They indicated he served one nonth and 17 days, was
honorably discharged, and was discharged for excessive denerits and
unsati sfactory performance. (T 2080-82)

Counsel for both the state and defense filed nenoranda
concerning the aggravating and mtigating circunstances. (R 226-
63; T 2082, 2087) After arguing his opposition to defense
counsel's proposed mtigating factors, (T 2082-86) the State
Attorney said,

Dani el Burns deserves the death penalty
in this case for one reason, Judge, and that's
because he nurdered a police officer in the
performance of his duty. He stood over him
for 30 seconds while the trooper was pleading
for his life, shot him once in the head, and
he calmy wal ked away,

| submt to the Court that there's been
no mtigation presented in this case to out-
wei gh that aggravating factor in any manner[.]

(T 2086)

Def ense counsel renewed his objection that application of the
nmurder of a law enforcenent officer aggravating factor violates the
ex post facto provisions of the state and federal constitutions.
(T 2089-90) Def ense counsel argued that the death penalty is
di sproportionate in this case because there is only one aggravating
circunstance and substantial mtigating circunstances, including:
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Burns was 42 years old at the tinme of the offense, wth no
significant prior crimnal record, The offense was committed in a
sudden and inpulsive manner. Burns’ judgnent was affected by the
use of al cohol. H s hearing was inpaired. Burns confessed his
responsibility for shooting the trooper to the police. He has
consistently maintained that he did not intentionally kill the
t rooper. He grew up in poverty in rural M ssissippi. He worked
hard to overcone his poverty and support his famly. He naintained
a loving relationship with his famly. He was a positive influence
and father figure in his famly and provided enotional support and
gui dance. He was a well-behaved student and the first male menber
of his famly to graduate from high school. Burns has expressed
sincere renorse for the crime. He has been a good prisoner with no
disciplinary reports. He has the ability to function productively
in prison. He has always exhibited appropriate courtroom behavior.
He has gotten back in touch with his religious beliefs and val ues

whil e incarcerated. (T 2087-2108)
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SUWARY OF THE ARGUMENT

Issue |. Because the death penalty is reserved for only the
nost aggravated and least mtigated nurders, this Court has ruled
that a death sentence supported by only one aggravating factor
cannot be affirmed unless there was nothing or very little in
mtigation. The only aggravating factor in this case -- Burns

killed a law enforcement officer to avoid arrest and disrupt the

enforcement of the drug laws -- was outweighed by the numerous
mtigating factors found by the court: 1. Burns was 42 years old
at the tinme of the offense. 2. He had no significant prior

crimnal activity, although the weight of this factor was reduced
by evidence that he had delivered cocaine to two of his enployees
in the nonths before the nmurder. 3, He was raised in a poor, rural
environment in Mssissippi as one of 17 children in an honest,
hard-wor ki ng, but disadvantaged famly. He was intelligent and
continuously enployed after high school. 4. Burns has contributed
to his community and to society: He was a good student, graduated
from high school, worked hard to support his famly and his four
children, had a loving, caring relationship with his famly, and
was honorably discharged from the mlitary, although for excessive
demerits after one nmonth and 17 days active duty. 5. Burns has
shown sone renorse, has a good prison record, behaved appropriately
in court, and has shown sone spiritual growth since his original
sentencing, although the weight of this factor was reduced by

Burns' failure to be conpletely truthful about the facts of the
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of fense. The death sentence was disproportionate to the circum
stances of the crine, and Burns nust be resentenced to life.

Alternatively, Burns is entitled to a new penalty phase trial
wth a newy enpaneled jury for the follow ng reasons:

| ssue I1. Burns did not testify. The court violated his
Fifth Amendment right to silence by refusing his requested jury
instruction that no inference could be drawn from his failure to
testify.

Issue I1l1. The trial court violated this Court's nmandate by
allowing the state to repeat the sane errors committed at the prior
trial -- the presentation of irrelevant, prejudicial evidence about
Young's background, education, and training, with additional,
emotionally inflamatory evidence of the grief suffered by Young's
fam |y, and inproper argument conparing Young's good character as
a | aw enforcenent officer with Burns' bad character as a drug
trafficker who cared nore for his cocaine than human life. These
errors violated the |law of the case, the state constitutional
separation of powers, the state constitutional prohibition of
retroactive application of changes in crimnal l|aw, the require-
ments of equal protection and due process, and the prohibition of
cruel and unusual punishnent.

Issue 1V. The court violated Burns' right to due process of
| aw by excluding evidence of the potential inpact of his execution
upon his famly. Burns was entitled to present this evidence to

mtigate the effects of the state's victim inpact evidence.
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|ssues V, VI, and VII. The court violated the Eighth and
Fourteenth Amendments by denying Burns' requests for nore conplete
and accurate jury instructions on mtigating circunstances, the
reservation of the death penalty for only the npbst aggravated and
least mtigated nurders, and the great weight which the court nust

give to the jury's sentencing reconmendation.
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ARGUMENT

| SSUE |
APPELLANT'S DEATH SENTENCE IS DI S
PROPORTI ONATE BECAUSE THE ONLY AG
GRAVATI NG FACTOR | S OUTWEI GHED BY
THE M Tl GATI NG CI RCUMSTANCES.
This Court conducts proportionality review of every death
sentence to prevent the inposition of unusual punishment prohibited
by Article I, section 17 of the Florida Constitution. Kranmer V.

State, 619 So. 2d 274, 277 (Fla. 1993); willman V. State, 591 So.

2d 167, 169 (Fla. 1991). Because death is a uniquely irrevocable
penalty, death sentences require nore intensive judicial scrutiny
than lesser penalties. Tillman, at 169. "while the existence and
nunber of aggravating or mtigating factors do not in thenselves
prohibit or require a finding that death is nonprcportional," this
Court is "required to weigh the nature and quality of those factors
as conpared with other simlar reported death appeals," Kraner, at
2717. Application of the death penalty is reserved "only for the
nost aggravated and least mtigated nurders.” Id., at 278;

Fitzpatrick v. State, 527 So. 2d 809, 811 (Fla. 1988); State v.

Di xon, 283 So. 2d 1, 7 (Fla. 1973), cert. denied, 416 US. 943, 94

S. Q. 1950, 40 L. Ed. 2d 295 (1974).

This case is certainly not anong the nost aggravated nurder
cases in Florida. The trial court found only one aggravating
circunstance in this case -- Burns killed a |aw enforcenment officer
to avoid arrest and interfere- with the enforcenent of the |aw
This circumstance was fornmed by merging three statutory factors,
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the murder of a |law enforcement officer, § 921.141(5)(3j), Fla.
Stat. (1993), the nurder was commtted to avoid arrest, § 921.141-
(5)(e), and it was conmtted to disrupt or hinder the enforcenment
of the law, § 921.141(5)(g). (R 269-72; T 2115-19; A 9-12) The

court was required to nmerge the three statutory factors because

they all concerned the same aspect of the case. Kearse v. State,

20 Fla. L. Wekly 8300, 8303 (Fla. June 22, 1995); see also Jackson

v. State, 648 So. 2d 85, 92 (Fla. 1994); valle v. State, 581 So. 2d

40, 47 (Fla. 1991).

Nor is this case anong the least mtigated nurder cases in

Fl ori da. The court found five mtigating circunstances were
established by a preponderance of the evidence: 1. Burns was 42
years old at the time of the offense. 2. He had no significant

prior crimnal activity, but the weight of this factor was reduced
by evidence that he had delivered cocaine to two of his enployees
in the nonths before the nurder. 3. He was raised in a poor, rural
environment in Mssissippi as one of 17 children in an honest,
hard-wor ki ng, but disadvantaged famly. He was intelligent and
continuously enployed after high school. 4. Burns has contributed
to his coomunity and to society. He was a good student, graduated
from high school, worked hard to support his famly and his four
children, had a loving, caring relationship with his famly, and
was honorably discharged from the mlitary, although for excessive
denerits after one nonth and 17 days active duty. 5. Burns has
shown some renorse, has a good prison record, behaved appropriately

in court, and has shown some spiritual growh since his original
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sent enci ng. But the court found that Burns had never been
conpletely truthful, having consistently said the crine was an
acci dent for which he was sorry, so the court was uncertain whether
he had truly grown spiritually and was renorseful or whether his
attitudes were only self-serving. (R 272-73; T 2119-20; A 12-13)

In Songer v. State, 544 So. 2d 1010 (Fla. 1989), this Court

held that the death sentence was disproportionate because the only
aggravating circunstance was outweighed by the mtigating circum
stances. The Court explained,

Long ago we stressed that the death
penalty was to be reserved for the |[east
mtigated and nost aggravated nurders. . . .

« « « W have in the past affirmed death
sentences that were supported by only one

aggravating factor, . . . but those cases
i nvol ved either nothing or very little in
mtigation.

Id., at 1011 (citations omtted); accord Besaraba v. State, 656 So.

2d 441, 446-47 (Fla. 1995); Wite v. State, 616 So. 2d 21, 25-26

(Fla. 1993); DeAngelo_v. State, 616 So. 2d 440, 443-44 (Fla. 1993);

Cark v. State, 609 So. 2d 513, 516 (Fla. 1992); McKinney V. State,

579 So. 2d 180, 185 (Fla. 1991); N bert v. State, 574 So. 2d 1059,

1062 (Fla. 1990).

The facts in Songer were simlar to the facts in the present
case. Songer wal ked away from a prison work-release program in
Gkl ahoma.  Several days later; he and a conpanion were sleeping in

a car in Florida. Hunters saw a highway patrol trooper approach

the car and |ook inside. A volley of shots was fired, and the
trooper was killed. The only aggravating circunstance was that
Songer was under sentence of inprisonnent. The mtigating
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ci rcunst

ances included nental or enotional disturbance, inpaired

capacity, defendant's age of 23, remorse, drug dependency,

adaptation to prison life, positive character change; enotionally
| mpoverished upbringing, positive influence on famly despite
i ncarceration, and the devel opnent of strong spiritual and

religious standards. Songer, 544 So. 2d at 1011

Li ke Songer, Burns has successfully and peacefully adapted to

prison

life. In nore than six years of incarceration, from his

arrest during the night of October 18, 1987, until the new penalty

phase trial in April, 1994, Burns' behavior in the county jails and

state prison was exenplary, wth no disciplinary reports filed

agai nst

al ways

hi m (T 1756-62, 1799-80) H's courtroom behavior was

appropri ate. (T 1818-19) He displayed renorse and

spiritual growth. (T 1543-45, 1608-09, 1611, 1626-27, 1644-45,

1651- 52,

1704-06) Although he was incarcerated, Burns remained a

positive influence upon his famly and friends, who still |oved him

and turned to him for advice and noral support. (T 1453-55, 1463,

1511- 15,
1832- 36,

1586-87, 1641-42, 1652-53, 1678, 1686, 1764, 1824-27,
1856, 1867-71, 1878-83) Significantly, Professor Radelet

testified that Burns satisfied all the criteria for predicting that

he woul

d adjust well to prison life and that he would pose no

future threat to society. (T 1735-40, 1748-52, 1756-64, 1776-380,

1784- 96,
was an
his onl

1977.

1799-1801) It is especially noteworthy that this offense
aberration in Burns' life, shocking and out of character
y prior conviction was mnor, a $25 fine for ganbling in

(T 1468, 1474, 1486, 1625-26, 1652, 1737-38, 1779-80, 1801)
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In contrast to Songer, who suffered from a nental disorder,
impaired capacity, and drug dependency, Burns had overcone his
chil dhood hardships and lived a useful, productive life. Bur ns
grew up in poverty in rural M ssissippi. (T 1430-32, 1438-41,
1447-49, 1508, 1576-78, 1617-18, 1621, 1646, 1649-50, 1675, 1681)
He was a good student and becane the first male in his famly to
graduate from high school. (T 1447, 1648, 1692, 1853) From
childhood until his arrest, Burns worked hard to earn noney and was
a good provider for his famly. (T 1450-53, 1535, 1553, 1559-62,
1567, 1571-73, 1579-81, 1584-86, 1593-95, 1607-08, 1618-19, 1621-
24, 1627, 1648, 1650, 1675-77, 1682-84, 1853-59, 1865-66, 1878,
1881-82) His many relatives and friends testified that Burns is a
good man -- nice, peaceful, caring, loving, hard-working, intelli-
gent, good-hunored, famly-oriented, and a positive role nodel for
his younger relatives. (T 1432-37, 1442-43, 1466-68, 1472-74,
1480- 86, 1495-96, 1502-03, 1509, 1523, 1529-30, 1536, 1551-56,
1559, 1563-64, 1567-68, 1574, 1595-96, 1601-03, 1607-08, 1619,
1627, 1648, 1650-51, 1653-54; 1667-71, 1677-78, 1685-86, 1690-95,
1850-52, 1857, 1873) Surely Burns' many positive character traits
provide substantial mtigation.

Al though the jury in this case unaninously recomended the
death penalty, there are factually simlar cases, in which the jury
recommended life and this Court vacated the death sentence, that
denmonstrate death is disproportionate for Burns. In Cooper V.
State, 581 So. 2d 49 (Fla. 1991), Cooper and Ellis conmmitted an

armed robbery and fled in a car. One of them shot and killed a
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deputy who stopped them Ellis was subsequently killed by another
of ficer. Cooper was captured and convicted of nurder. During a
resentencing trial, the jury recommended life by an evenly divided
six to six vote. The trial court inposed a death sentence upon
finding four aggravating factors -- under sentence of inprisonment
(parole), prior convictions for arned robberies, offense commtted
while in flight from an armed robbery, and offense commtted to
avoid arrest. Although Cooper's case was nuch nore aggravated than
Burns' case, this Court vacated the death sentence because the
jury's life recommendation was reasonably supported by mtigating
circunstances -- conflicting evidence as to who shot the deputy,

history of alcohol abuse, drinking on the day of the offense,

suffering from enphysema, no future danger to the comunity, not
eligible for parole until age 62, good prison behavior, close
famly ties, financial support of famly, and renorse. The | ast
six of these mtigating factors also apply to Burns, who wll not
be eligible for parole until age 67.

In Brown v. State, 526 So. 2d 903 (Fla. 1988), Brown and his

conpanion conmtted a robbery, then Brown shot and killed an
officer who stopped them Despite the jury's life recommendation,
the court sentenced Brown to. death upon finding four aggravating
factors -- prior conviction for a violent felony, commtted during
flight from a robbery, conmtted to avoid arrest and hinder |aw
enforcenment, and HAC This Court struck the unproven HAC factor
and vacated the death sentence because the |ife recommendation was

supported by mtigating factors -- age 18, inmature for his age,
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mentally and enotionally handicapped, borderline intelligence,
i npoverished background, abusive parents, lack of education, and
potential for rehabilitation. Again, Brown's case was much nore
aggravated than Burns'.

I n Washington v. State, 432 So. 2d 44 (Fla. 1983), Washi ngton,

his brother, Hunter, and another man went to atire store to sell
stolen guns. Hunter went inside but was unsuccessful in finding a
buyer. A deputy followed Hunter to the car to investigate.
Washi ngton shot and killed the deputy. Despite the jury's life
recomrendation, the court inposed a death sentence upon finding the
murder was commtted to avoid arrest and disrupt a governnent
function and was cold, calculated, and premeditated (CCP). Thi s
Court struck the CCP factor because it was not supported by the
evi dence. The Court vacated the death sentence because the life
reconmendation was reasonably supported by mtigating factors.
VWashi ngt on, his father, and his grandmother testified that
Washington was a good person who hel ped support his disabled
parents and had never before commtted a crime of violence.
Washington was 19 and had no significant record of prior crimnal

activity. Washinston involved the sane aggravating circunstance

and simlar mtigating factors as this case. Burns is no nore
deserving of death than Washi ngton.

In Walsh v. State, 418 so. 2d 1000 (Fla. 198?), the defendant

was trespassing on private property to hunt wild boars. Wilsh shot
and killed one of two deputies investigating a conplaint about gun

shots. Although the jury recommended life, the court inposed death
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upon finding three aggravating factors -- prior convictions for
violent felonies, avoid arrest, and CCP. This Court vacated the
death sentence because the life recomendation was supported by
mtigating factors -- no significant prior crimnal activity, and
testinony of Walsh's good character. Thus, Walsh's crime was nore
aggravated and less mtigated than Burns' crine.
In this case, the State Attorney argued,
Dani el Burns deserves the death penalty
in this case for one reason, Judge, and that's
because he nurdered a police officer in the
performance of his duty. He stood over him
for 30 seconds while the trooper was pleading
for his life, shot him once in the head, and
he calmy wal ked away.
| submit to the Court that there's been

no mtigation presented in this case to out-
wei gh that aggravating factor in any mannerf.]

(T 2086)

Songer, Cooper, Brown, MWashinston, and Wl sh plainly denon-

strate that the decision to sentence Burns to death on the basis of
a single aggravating circunmstance was wong. The murder of a |aw
enforcement officer to avoid arrest and hinder enforcenent of the
law will not support a death sentence unless there is little or
nothing in mtigation. Juries have recommended life in cases
i nvol ving the nurder of a police officer with nore aggravating
factors and/or less mtigation than in this case, and this Court
has determned that their |ife recommendations were reasonable.
Because Burns presented substanti al mtigating evidence to
establish his inpoverished background, his hard work to overcone
t hat background, graduate from high school, and to provide for his

famly, his close famly ties and peaceful good character, the
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absence of any significant record of prior crimnal activity, his
good behavior in prison and in court, renorse for his crine,
spiritual growh in prison, and the probability that he wll not
pose any future danger to society, death is not the appropriate
sentence in this case. This Court should vacate the death sentence

as disproportionate and renmand for resentencing to life.
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| SSUE ||
THE TRIAL COURT VICOLATED THE FIFTH
AMENDMENT BY DENYI NG BURNS' REQUEST
TO I NSTRUCT THE JURY THAT HE HAD THE
RI GHT NOT TO TESTIFY AND THAT NO
ADVERSE | NFERENCE COULD BE DRAWN
FROM HI'S SI LENCE.

Burns exercised his Fifth Arendnent privilege to remain silent
and did not testify, (T 1430-1889) The trial court denied defense
counsel's request, made both orally and in witing, to instruct the
jury, "A defendant in a crimnal case has a constitutional right
not to testify at any stage of the proceedings. You nust not draw
any inference fromthe fact that a defendant does not testify." (R
214; T 1974-75)

The defendant's Fifth Amendnent right to renain silent applies
equally to both the guilt and penalty phases of a capital nurder

trial. Estelle v. Smth, 451 US. 454, 462-63, 101 S. C. 1866, 68

L. Ed. 2d 359 (1981). As the Supreme Court plainly stated, "We
can discern no basis to distinguish between the guilt and penalty
phases of respondent's capital mnurder trial so far as the protec-

tion of the Fifth Amendnent privilege is concerned." Id. (footnote

omtted).

The court's refusal of the defendant's request to instruct the
jury that no adverse inference can be drawmn from the defendant's
failure to testify violates. the Fifth Amendment 'and requires

reversal . Carter v. Kentucky, 450 U S. 288, 305 101 S. Ct. 1112,

67 L. Ed. 2d 241 (1981); Msely v. State, 402 So. 2d 559 (Fla. 1st

DCA 1981). The Suprene Court explained that it is necessary to
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instruct the jury in the basic principles governing the adm nistra-
. tion of crimnal justice:

Jurors are not experts in legal principles; to
function effectively, and justIY, they nust be
accurately instructed in the [|aw Such in-
structions are perhaps nowhere nore inportant
than in the context of the Fifth Anmendnent
privilege against conmpulsory self-incrimna-
tion, since too many, even those who should be
better advised, view this privilege as a
shelter for wongdoers. . . .

A trial judge has a powerful tool at his
di sposal to protect the constitutional privi-
lege -- the jury instruction -- and he has an
affirmative constitutional obligation to wuse
that tool when a defendant seeks its enploy-
ment. No judge can prevent jurors from specu-
| ating about why a defendant stands nute in
the face of a crimnal accusation, but a judge
can, and nust, if requested to do so, use the
uni que power of the jury instruction to reduce
that speculation to a m ninum

Carter, 450 U.S. at 302-03 (footnotes, citations, and interna
. quotation marks omitted).
Because the purpose of 'the no inference instruction is to
prevent, insofar as possible, juror speculation about the defen-
dant's failure to testify, denial of defense counsel's request for

the instruction cannot be found harm ess under the standard set

forth by Chapman v. California, 386 U S. 18, 87 S. C. 824, 17 L.
Ed. 2d 705 (1965), and State v. DiGuilig, 491 So. 2d 1129 (Fla

1986) . There is no way to determ ne whether the refusal to

instruct resulted in inproper speculation by the jurors, nor what

affect such speculation had upon the jury's sentencing recommen-

dation. Because it is inpossible to determ ne beyond a reasonable

doubt that the refusal to instruct did not affect the recomen-

. dation of death, the court's viplation of Burns's Fifth Amendnent
58




right not to testify requires reversal and remand for a new penalty

. phase trial with a newly enpaneled jury.
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1SSUE 111

THE TRIAL COURT ERRED BY ADM TTI NG
EVIDENCE OF YOUNG S  BACKGROUND,
TRAINI NG CHARACTER, AND HI S FAM
ILY'S GRIEF AND BY ALLOW NG THE
PROSECUTOR TO ARGUE THAT THE JURY
SHOULD COVPARE YOUNG S CHARACTER
WTH BURNS' CHARACTER I N DECI DI NG
WHETHER TO RECOWMEND DEATH.

On Decenber 24, 1992, this Court affirmed Burns' convictions
for the nurder of Jeffrey Young and trafficking in cocaine, vacated
the death sentence, and remanded for a new penalty phase trial wth
a jury for three reasons: Firét, the court erred by finding the
murder heinous, atrocious, or.cruel. Second, the state's evidence
of Young's background, training, and conduct as an officer was not
relevant to any material issue. Third, the jury may have been
i nproperly influenced by the erroneous adm ssion of that evidence
in conbination with the state's inproper closing argunment describ-
ing Burns as an evil supplier of drugs and contrasting himwth the

deceased. Burns v. State, 609 So. 2d 600 (Fla. 1992). (R 22-36;

A 1-8)

Def ense counsel filed pretrial notions to exclude victim
i npact evidence and argunent on several grounds: First, applica-
tion of section 921.141(7), Florida Statutes (1992 Supp.), to
Burns' case violated the ex post facto provisions of the state and
federal constitutions. (R 75-77;, T 61-62, 65, 161) Second, this
Court's decision on Burns' appeal precluded the evidence as
irrelevant and the argument as inproper. (R 22-36, 78-80; T 62,
65, 67, 71-74, 76, 78-79, 81-82, 161) Third, section 921.141(7)
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viol ates the due process, equal protection, and cruel and/or
unusual punishnent provisions of the state and federal constitu-
tions, the statutory Ilimtation of aggravating circunstances to
those enunmerated in section 921.141(5), and this Court's exclusive
constitutional authority to enact procedural rules. (R 125-41; 7
66-67, 78-79, 162-172) A though the court expressed concern about
the vagueness and breadth of the statute, the absence of any
instruction to guide the jury's consideration of the evidence, the
rel evance of the evidence, and the danger of a due process
violation if the evidence becane unduly prejudicial, (T 176-181) it
denied the notions. (R 122-23, 195)

At trial, FHP Trooper Dodson testified that he nmet Trooper
Young on the |-75 nedian on the evening of August 18, 1987. (T
1179) Over defense counsel's rel evancy objection®, the court
allowed Dodson to testify that Young said he planned to go hone
later to have dinner with his wfe. (T 1180-81)

When the state called Young's father to testify, defense
counsel objected and renewed his pretrial notions to exclude victim
i npact evidence. The court again overruled counsel's objections.
(T 1411-14) Dal e Young testified that his son Jeff was born in
Manat ee County on Decenber 31, 1958, and was 28 years old when he
was nurdered. He graduated from Manatee Hgh in 1976, attended
Manat ee Junior College for two years, then attended Auburn

University until he graduated in Decenber, 1980. (T 1415) Jeff

‘  The court granted defense counsel's pretrial nmotion to
treat every defense objection at trial as incorporating both state
and federal constitutional grounds. (R 142-43, 195-96; T 112-13)
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graduated from the FHP Acadeny in Tallahassee in April, 1984, at
the top of his class. He went to Mam for training, served there
for one year, then transferred to Manatee County in April, 1985.
Jeff married Karen Green on Novenber 9, 1985, and had a step-
daughter named Christina. (T 1416)

The court again overruled defense counsel's relevancy objec-
tion when the prosecutor asked M. Young to tell the jury about the
rest of Jeff's famly. (T 1417) Young said Jeff was one of four
children. H's nother had two children froma prior marriage, David
and Linda Smth. Jeff's other brother, Wayne, was 18 nonths ol der,
and, "They were inseparable as they grew up." (T 1417)

When the prosecutor asked about the inpact of Jeff's death on
his famly, the court again overruled defense counsel's relevancy
obj ecti on. (T 1417-18) The last tinme Jeff's parents saw him was
at the Sarasota Hospital on August 18, 1987. Wayne had surgery and
was reviving from the anesthetic when Jeff came to see him  Jeff
went home to get ready for work. Jeff called Wayne to see how he
was doing just before he left for work. That was the last time
anyone in the famly heard from Jeff. He died a few hours later.
The hardest thing Jeff's pareﬁts ever had to do was to go to the
hospital to tell Wayne his brother had been nurdered. They went to
the hospital with David and Linda and had a nurse stand by with a
sedati ve. "Wayne was devastated." (T 1418)

Jeff's 15 year old niece, Deanna, idolized him H's death
affected her greatly. She had to have "considerable counseling.”

(T 1419) Jeff's nother was affected nmore than anyone. Jeff's
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father sonetines sat beside her in church and saw her crying. A
certain hymm would bring back nmenories. Jeff was baptized,

confirnmed, and married in that church. (T 1419) The famly kept

five vases at the cenetery and went to the grave alnost every week
to put in fresh flowers and visit Jeff. (T 1419)

The family |oved the outdoors and began canping when Jeff was
seven. Sometines 12 to 15 famly nenbers would canp together in
the wilderness. Wen Jeff was 12, his father and ol der brothers
began taking him with them on hunting trips. (T 1419) Jeff |oved
t he woods. (T 1419-20) Althaugh they still sonetinmes hunt and
fish, they no |onger go canping because "it's kind of spoiled. W
mss Jeff and he's not there.” (T 1420)

The prosecutor argued in closing that there is a defining
nmonent in all our lives when we show who we truly are. Values Iike
courage, honor, bravery, and respect are |earned over the course of
a lifetine. Characteristics like being selfish, being concerned
about oneself, and becoming a nurderer are also |earned over the
course of a lifetine. (T 1995-96) Young's life was defined when
he was on his knees with a weapon pointed at his head, and he
warned the civilian witnesses to stay back because Burns had his
gun. (T 1996) Burns' |ife was, defined when he stood over Young,
who told him he could go, pointing the gun at Young's head for up
to 30 seconds, then conmmitted preneditated nurder. (T 1996-97)

This was a man nore concerned about his co-
caine than he was about the life of another
human bei ng.

At the nmoment that Jeff Young defined
hi nsel f Dby being concerned about the l|ives of
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others, at that monent, this man, the Defen-
dant Daniel --

(T 1997)

Def ense counsel objected that this Court disapproved this
argument when it reversed Burns' prior death sentence and remanded
for a new penalty phase trial. The prosecutor was again conparing
the officer with Burns, characterizing Burns as an evil drug
trafficker. (T 1997-2003) The court overruled the objection and
agreed to allow a continuing objection by the defense. (T 2000-
03) The prosecutor then elaborated upon this argument for another
five and a half pages of transcript, insisting that Burns' entire
life was defined by his decision to nmurder the officer, while Young
performed the final act of his duty to protect the public by
warning the witnesses to stay back. (T 2004-09)

In addition to telling the jury to weigh the aggravating
factor of the killing of a law enforcement officer, (T 2005) the
prosecutor told the jury,

[YlJou may as well wei gh honor and sacrifice
because that's what Jeff did that day. And
when you determne the weight to be given to

those qualities, then | submt to you that you
determine the weight to be given to the kill-

ing of a law enforcenent officer in the per-

formance of his duties.
(T 2007) Further, the prosecutor said, "I ask you to go neasure
honor, to go neasure sacrifice." Defense counsel objected, "Those
are not aggravating factors in the case.”" The court overruled the
obj ection and denied defense counsel's nmotion to strike. (T 2009)

The prosecutor also argued:

64




Ladies and Gentlenen, this is not about
the nunber of brothers and sisters the Defen-

dant has or that one has. It is not about the
nunber of witnesses. It is not a counting
process, This is not a counting process

because, as you heard, Jeff had a famly,
al so. Jeff had a nother and father who |oved
him Jeff had a wife and a daughter who |oved
him He had brothers and sisters, aunts and
uncles --

(T 2018) The court overruled defense counsel's renewal of his
continuing objection to this line of argunent. (T 2018) The
prosecutor continued:

He had brothers and sisters and aunts and

uncles who also loved him Jeffrey Young. And
it was a famly, as M. Young said, that went

canping, that went to church. And it's a
famly, as M. Young said, that mss him
dearly.

(T 2018-19)

A Violation of This Court's Mundate

In Burns v. State, 609 So. 2d at 605, this Court held that

evi dence of Trooper Young's professional training, education, and
conduct as an officer "was not relevant to any material fact in
| ssue. " (R 30-31; A6) This Court further determned that "the
erroneous adm ssion of this evidence was harmess error as to the
finding of guilt."” Id., at 606. (R 32, A7) Upon hol ding that
the trial court's erroneous application of the heinous, atrocious,
or cruel aggravating circunmstance required reversal of the death
sentence, id., at 606-07, (R 34-35; A 7-8) this Court further ruled
that the error in admtting evidence of the trooper's background
was not harmless in the penalty phase:

The testinony was extensive and it was fre-
quently referred to by the prosecutor. The
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prosecutor described the defendant as an evil
supplier of drugs and contrasted him with the

deceased, These enotional issues may have
i nproperly influenced the jury in their recom
nmendat i on. In the interest of justice we

determne that fairness dictates the new
sentencing proceeding to be before a newy
empaneled jury as well as the judge.
Id., at 607. (R 35-36; A 8)
This Court's unani nous decision on these issues is the |aw of
the case. "An opinion joined 'in by a majority of the nenbers of

the Court constitutes the law of the case." Geene . Massey, 384

So. 2d 24, 27 (Fla. 1980). Wen at |east four nenbers of the Court
have joined in an opinion and decision, the opinion and decision

are binding under the Florida Constitution. Santos v. State, 629

So. 2d 838, 840 (Fla. 1994); Art. V, § 3(a), Fla. Const. Moreover,

Al points of |aw which have been adjudicated
becone the law of the case and are, except in
exceptional circunstances, no |onger open for
di scussion or consideration in subsequent
proceedings in the case.

Geene, at 28. Followng remand, the trial court is bound by this

Court's decision and errs if it ignores this Court's instructions.

Santos, at 840. "Once a trial court is apprised of error in a case
that nust be reversed . . . , the trial court is not free to commt
the same error again on remand . . . ." Id., quoting, Ellis v.

State, 622 So. 2d 991, 1000 (Fla. 1993).

Yet that is exactly what happened in this case. Despite this
Court's decision, the trial court denied defense counsel's notions
to exclude evidence of Young's background, training, and character,
overruled counsel's objections at trial , and pernmtted the state to
present even nore extensive and prejudicial evidence that Young was
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a dedicated, college educated law enforcement officer and a bel oved
famly nenber whose nurder devastated the lives of his parents,
brothers, sister, and niece. The court also overruled defense
counsel"s objections and permtted the prosecutor to nmake an even
nore extensive and prejudicial closing argunent contrasting Young's
character as an exenplary law enforcement officer and famly man
with Burns' character as a drug trafficker who valued cocai ne over
human |ife.

This Court nmust not tolerate such flagrant disregard for its
deci si ons. The state was not entitled to relitigate in the trial
court issues which were finally decided by this Court on the prior
appeal . This Court has repeatedly rejected efforts by death-

sentenced inmates to relitigate in subsequent proceedings issues

which this Court decided on appeal. See, e.q., Henry v. State, 649
So. 2d 1361 (Fla. 1994) (prior decision affirmng denial of notion
to suppress would not be reconsidered on appeal follow ng remand
for new trial).
In Henry, at 1364, this Court explained that under the |aw of

the case doctrine,

all points of law which have been previously

adj udicated by a majority of this Court nmay be

reconsidered only where a subsequent hearing

or trial develops material changes in the

evidence, or where exceptional circunstances

exi st whereby reliance upon the previous

deci sion would result in manifest injustice.
There were no material changes in the state's evidence at the
resentencing trial to justify reconsideration of this Court's

deci si on. The principal changes were the use of Young' s father
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instead of his supervisor to testify about his background,
trai ni ng, and character, and the additional presentation of
testinony about Young's famly ties and the grief experienced by
his famly. These changes nade the state's evidence less relevant
and nore prejudicial. Moreover, the state made absolutely no
showi ng of any exceptional circunmstances which would cause reliance
upon this Court's prior decision to result in manifest injustice.

The only manifest injustice was the trial court's failure to
abide by this Court's nandate, resulting in a repetition of the
same errors commtted at Burns' first trial. This Court nust once
nore reverse the death sentence and remand for a new penalty phase
trial with a newly enpaneled jury.

B. Separation of Powers or Ex Post Facto Violation

In Wndom v. State, 656 So. 2d 432, 439 (R a. 1995), this

Court found no ex post facto violation in the application of the
victiminpact statute, § 921.141(7), Fla. Stat. (1992 Supp.), to a
capital offense which occurred prior to the July 1, 1992, effective
date of the statute because it "only relates to the adm ssion of
evidence and is thus procedural."” Assumng the validity of that
decision, the statute is plainly unconstitutional and cannot be
applied to any defendant. Article V, section 2(a), Florida
Constitution confers exclusive procedural rule naking authority
upon this Court. Enactment of a procedural rule by the legislature
violates the separation of powers provision of Article Il, section

3, Florida Constitution. See Johnson v. State, 336 So. 2d 93, 95

(Fla. 1976).
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In Vaught v. State, 410 So. 2d 147, 149 (Fla. 1982), this

Court ruled that the legislature had not invaded the Court's
procedural rule nmaking prerogative because "the provisions of
section 921.141 are matters of substantive |aw insofar as they
define those capital felonies which the legislature finds deserving
of the death penalty." In Morgqan v. State, 415 So. 2d 6, 11 (Fla.
1982), cert. denied, 459 US 1055, 103 S. C. 473, -74 L. Ed. 2d

621 (1982), this Court explained that the aggravating and mtigat-
ing circunstances set forth in section 921.141 are substantive |aw,
while the procedural natters in the statute were incorporated by
reference in Florida Rule of Crimnal Procedure 3.780, adopted by

this Court in 1977. See The Florida Bar, Re Rules of Cininal

Procedure, 343 So. 2d 1247, 1263 (Fla. 1977).

Rule 3,780 as adopted in 1977 made no provision for the
adm ssion of victim inpact evidence. The rule permtted "evidence
of an aggravating or mtigating nature, consistent with the
requirements of the statute,! cross-exam nation, and rebuttal
t esti nony. The legislature had no authority to amend Rule 3.780,
and could not do so by adopting an amendnent to the procedural
aspects of section 921.141:

The fact that this Court may adopt a
statute as a rule does not vest the Legisla-
ture with any authority to amend the rule
indirectly by anending the statute. I n other
words, an attenpt by the Legislature to anend
a statute which has become a part of rules of
practice and procedure would be a nullity.

In Re Carification of Florida Rules of Practice and Procedure, 281

So. 2d 204, 205 (Fla. 1973).
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This Court adopted anendnents to the Florida Rules of Crimnal
Procedure effective January 1, 1993, six nonths after the effective
date of section 921.141(7) wi thout making any reference to the
statutory anendnent and wi thout making any changes to the text of

Rule 3.780. In Re Amendnents to Florida Rules of Crimnal

Procedure, 606 So. 2d 227, 228, 332 (Fla. 1992). Since this Court
has not adopted section 921.141(7) as a rule of procedure, and the
| egi slature had no authority to enact or anmend a rule of procedure,
section 921.141(7) is a nullity.

Regardl ess of whether section 921.,141(7) i s procedural or
substantive, its retroactive application to Burns is prohibited by
Article X, section 9, Florida Constitution, which provides, "Repeal
or anmendnent of a crimnal statute shall not affect prosecution or
puni shment for any crine previously commtted.” This prohibition
must be distinguished from the ex post facto clause of the United
States Constitution, article I, section 10. The Suprene Court has
interpreted the ex post facto clause to prohibit the retroactive
application of a change in state crimnal law only when it nakes
crimnal an act which was innocent when committed, increases the
puni shrent for the crine, or deprives the defendant of a defense

which was available at the tinme of the crine. Collins v. Young-

bl ood, 497 US. 37, 110 S. ct. 2715, 111 L. Ed. 2d 30 (1990).
The plain |anguage of Article X section 9, Florida Constitu-

tion prohibits retroactive application of changes in crimnal |aw

which sinply affect prosecution or punishnent, See Castle v.

State, 330 So. 2d 10 (Fla. 1976) (defendant not entitled to benefit
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of statutory revision reducing penalty for arson after crine
committed but prior to sentencing). The retroactive application of
section 921.141(7) does not violate the ex post facto clause as

construed in Youngblood, but it certainly affects prosecution and

puni shment for nurder by allow ng the consideration of victim
i npact evidence and argunment which would have been previously
excl uded and which increase the likelihood that the jury wll
recommend and the court wll inpose a death sentence. But see

Dobbert v. State, 375 So. 2d 1069 (Fla. 1979) (no nerit to argunent

that application of death penalty statute enacted after conm ssion
of offense violated Art. X, § 9, Fla. Const.).

C. Equal Protection Violation

Article |, section 2, Florida Constitution provides, "All
natural persons are equal before the |aw and have inalienable
ri ghts, anong which are the right to enjoy and defend |ife and
liberty." The United States Constitution, anendnent XV, section
1 provides, "No State shall . . . deny to any person wthin its
jurisdiction the equal protection of the |aws."

Because neither section 921.141(7) nor the court's instruc-
tions to the jury (T 2040-45) provided any guidance to the jury
concerning their consideration of the victiminpact evidence, there
was a substantial risk that the jury may have used the evidence in
a way that violated equal protection. The jury may have given
greater weight to the value of Young's life than it woul d have

given to the life of another.victim because of character, educa-

tion, occupation, race, religion, and famly ties.
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In his concurring opinion in B.B. v. State, 20 Fla. L. Wekly

5306, S5307-08 (Fla. June 29, 1995) (it is unconstitutional to
punish a mnor for having sex with a consenting mnor virgin),
Justice Kogan explained,

Any statute that purports to grant special

status to a favored group of children over all

others, to ny mnd at |east, nust be regarded

as inherently questionable.

Laws should protect everyone, not nerely

a favored subgroup.
Because all victins are entitled to equal protection of the |aw,
the personal characteristics of an individual victim are not valid
considerations in determning the punishment to be inposed for a
particular crine.

VWhile ordinarily a crimnal defendant has no standing to
object to the violation of the constitutional rights of others,
there is an exception for situations in which the state acts in a
manner that is both adverse to the defendant and "violative of the
equal protection rights of unrepresented persons who are not
parties to the litigation. For example, the defendant is entitled
to object to racially based perenptory chall enges by the state
because he is entitled to a jury representing a fair cross section
of the community and because "our citizens cannot be precluded
inproperly from jury service." State v. 8la , 522 So. 2d 18, 20
(Fla. 1988). Under Florida |law, the defendant does not have to be
a menber of the excluded class to object to the state's violation

of the equal protection rights of the people excluded from jury

service. Kibler v. State, 546 So. 2d 710, 712 (1989). The

def endant should have standing to object to the state's violation
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of the equal protection rights of the class of victinms who are not
parties to the litigation and are unrepresented because there is no
other practical way for the courts to enforce those rights.

D. Relevancy and Due Process

In Booth v. Maryland, 482 U. S. 496, 107 S. C. 2529, 96 L. Ed,

2d 440 (1987), the Suprenme Court ruled that the Ei ghth and Four-
teenth Anmendnments prohibited the introduction of a victim inpact
statenent containing information about the personal characteristics
of the victinms, the enotional inpact of the crines on the famly,
and the famly nmenbers' opinions and characterizations of the
crimes and the defendant. The Court held that such infornation was
irrelevant to the capital sentencing decision, and its adm ssion
created an unacceptable risk that the death penalty may be inposed
in an arbitrary and capricious manner. Id., at 502-03. In South

Carolina v. Gathers, 490 U. S. 805, 109 S. C. 2207, 104 L. Ed. 2d

876 (1989), the Court extended the Booth rule to statenments nade by
a prosecutor to the sentencing jury regarding the personal
qualities of the victim

But in 1991, the Suprene Court abruptly reversed its position
on the admssibility of victim inpact evidence and argunent under

the Eighth Anmendnent. In Payne v. Tennessee, 501 US _ ,111 S

Q. 2597, 115 L. Ed. 2d 720, 736 (1991), the Court held,

[I]1f the State chooses to permt the adm ssion
of wvictim inpact evidence and prosecutorial
argument on that subject, the Eighth Anendnent
erects no per se bar. A State may legitimte-
Iy conclude that evidence about the victim and
about the inpact of the nurder on the victinms
famly is relevant to the jury's decision as
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to whether or not the death penalty should be
i mposed.

The Pavne holding is permssive and not mandatory, so Florida
is not required to allow the prosecution to present evidence of the
victims character and the inpact of his death on his famly.
While the Eighth Amendnent |eaves Florida free to determ ne whether
victim inpact evidence is relevant and adm ssible in a capital
sentencing proceeding, Florida's latitude in permtting such
evidence is limted by the fundamental fairness requirements of due
process:

In the event that evidence is introduced that

Is so unduly prejudicial that it renders the
trial fundanentally wunfair, the Due Process
Clause of the Fourteenth Anmendnent provides a

nmechani sm for relief;

Id., 115 L. Ed. 2d at 735.

The Florida Legislature responded to the Payne decision by
enacting section 921.141(7), Florida Statutes (1992 Supp.), which
provi des,

Once the prosecution has provided evidence of
the existence of one or nore aggravating
circunstances as described in subsection (5),
the prosecution may introduce, and subsequent-
ly argue, victim inpact evidence. Such evi -
dence shall be designed to denonstrate the
victim s uniqueness as an individual human
being and the resultant loss to the conmuni-
ty's menbers by the victims death. Char ac-
terizations and opinions about the crine, the
defendant, and the appropriate sentence shall
not be permtted as a part of victim inpact
evi dence.

Not ably absent from section 921.141(7) is any provision for
the proper consideration by the jury or sentencing judge of the
victims uniqueness as a human being or the loss to nmenbers of the
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comuni ty. The statute plainly does not establish a new statutory
aggravating circumnstance. Instead, it requires proof of one or
nore of the aggravating circunstances provided by section 921.141-
(5), Florida Statutes (1993), as a predicate for the adm ssibility
of the victiminpact evidence. Section 921.141(5) limts the
aggravating circunstances which nay be considered to the eleven
factors listed in that section, none of which directly involve the
victims uniqueness as a person or the loss to comunity nenbers.
If the jury and trial judge are statutorily precluded from
considering any aggravating factor not listed in section 921.141-
(5) » What legitimate purpose does the victim inpact evidence and
argument allowed by section 921.141(7) serve?

The nost basic principle of Florida evidentiary law is that
evi dence nmust tend to prove or disprove a material fact in issue to

be relevant and adm ssible. See, e.qg., Czubak v. State, 570 So. 2d

925, 928 (Fla. 1990); WIllians v. State, 110 So. 2d 654 (Fla.),

cert. denied, 361 U S 847, 8-0 §. &. 102, 4 1. Ed. 2d 86 (1959);

§§ 90.402 and 90.403, Fla. Stat. (1991). This Court ruled that
victiminpact evidence was not relevant and not admi ssible in
murder trials long before Booth and Payne were decided. I n

Mel bourne v. State, 51 Fla. 69, 40 So. 189 (1906), the defendant

was convicted of first-degree nurder and sentenced to death for the
fatal shooting of a law enforcenent officer. During trial, the
prosecutor asked a wi tness whether the victim had a wife, and the
W tness answered, "Yes, sir." This Court held that this sinple,

brief exchange was reversible error:
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The fact tha-t the deceased did or did not have

a wfe had no sort of relevancy or pertinency

to any issue in the case; and, . . . its

devel opnent at this trial could have no other

effect than to prejudice the defendant wth

the jury.
ld., 40 so. at 190. Applying this holding to Burns' case, the
trial court commtted reversible error when it overruled defense
counsel's relevancy objection and permtted Trooper Dodson to
testify that on the night of the offense, Young told him he planned
to go home to have dinner with his wfe. (T 1179-81)

Simlarly, in Rowe v. State, 120 Fla. 649, 163 So. 23 (1935),

t he defendant was convicted of first-degree nurder and sentenced to
life for a shooting incident in which the victimwas armed and the
defendant clainmed self-defense. The trial court overruled defense
counsel's objectiontothe prosecutor's question regarding the size
of the victims famly. This Court ruled, "The fact that deceased
may have had a famly is wholly inmterial, irrelevant, and
inmpertinent to any issue in the case." Id. However, the issue was
procedural ly barred because the objection was untinely and the
defense failed to nove to strike the answer. This Court reversed
and remanded for a new trial on other grounds.

Applying the Rowe decision to Burns' case, Dale Young's
testinony about his son's famly relationships and the grief
experienced by the famly when he was killed was "wholly immteri -
al, irrelevant, and inpertinent to any issue in this case." Id,
Unli ke Rowe, Burns' counsel carefully preserved the issue for

appeal with pretrial notions and repeated objections at trial. As
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in Mel bourne, the erroneous adni ssion of such evidence over defense

counsel's objections was reversible error.
After Booth, but before Payne, this Court treated victim
i mpact evidence as an inpermssible nonstatutory aggravating

factor. Gossman v. State, 525 So. 2d 833, 842 (Fla. 1988), cert.

denied, 489 U S 1071, 109 S. C. 1354, 103 L. Ed. 2d 822 (1989).
However, victim inpact evidence was admissible if it was relevant

to a material issue and not wunduly prejudicial. In Hitchcock v.

State, 578 So. 2d 685, 691 (Fla. 1990), vacated on other grounds,

__us _, 112 s C. 3020, 120 L. Ed. 2d 892 (1992), opinion on

remand, 614 So. 2d 483 (Fla. 1993), this Court found testinmony by
the victims nother describing her daughter was relevant to rebut
the defendant's claim that the'victim consented to sexual inter-
course and "was not introduced to inflanme the jury against
Hitchcock or to create synpathy for the victim or her famly."
After Payne was decided, this Court's decisions in cases tried
before the effective date of section 921.141(7) continued to
indicate that relevance to a nmaterial fact in issue was the test
for determning the admssibility of victim inpact evidence. See

Hodges v. State, 595 So. 2d 929 (Fla.)(victim inpact evidence was

rel evant to Hodges' notive and two statutory aggravating factors),

vacated on other grounds, _ u©.S. _ , 113 S. C. 33, 121 L. Ed. 2d
6 (1992), affirmed on remand, 619 So. 2d 272 (Fla. 1993).

In the prior trial and appeal of this case, Burns v. State,

609 So. 2d 600 (Fla. 1992), (R 22-36; A 1-8) the trial court

adm tted evidence of the victims background, training, and conduct
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as a law enforcenent officer. This Court rejected a Booth claim on
the ground that the evidence was adm ssible under Payde. |, at
605. (R 31; A 6) However, this Court held that the trial court
erred by admtting the evidence because it was not relevant to any
material fact in issue. Id., at 605-06. (R 31-32; A 6-7)
The enactnent of section 921.141(7) cannot constitutionally
di spense with the requirenent that victim inmpact evidence nust be
relevant to a material fact in issue to be admissible. Article I,
section 16(b) of the Florida Constitution expressly requires victim
| npact evidence to be relevant to be adm ssible:
Victims of crime or their lawful repre-
sentatives, including the next of kin of
hom cide victins, are entitled to the right to
be informed, to be present, and to be heard
when relevant, at all crucial stages of crim-
nal proceedings, to the extent that these

rights do not interfere with the constitution-
al rights of the accused. [ Enphasi s added. ]

Sections 921.141(2) and (3), Florida Statutes (1993), require
the jury's advisory sentence and the sentence inposed by the court
to be based upon a determnation of whether sufficient statutory
aggravating circunstances, as set forth in section 921.141(5),
exist to justify a death sentence, and whether mtigating circum
stances exist which outweigh the aggravating circunstances.
Section 921.141(1), Florida Statutes (1993), provides for the
adm ssion of evidence which is "relevant to the nature of the crine
and the character of the defendant and shall include matters
relating to any of the aggravating or mtigating circunstances
enunerated in subsections (5) and (6)." Victim inpact evidence is
relevant to a material fact in issue and adm ssible when it tends
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to prove or disprove an aggravating or mtigating circunstance.
Hodges, 595 So. 2d at 933-34. Wen victim inpact evidence is not
probative of the aggravating or mtigating circunstances, it is not
rel evant and should not be admitted. Burns, 609 So. 2d at 605-07.
(R 31-32, 35 A 6-8)

Under the provisions of Article I, section 16(b), Florida
Constitution, even relevant victim inpact evidence nust be excluded
to the extent that it interferes wth the constitutional rights of
the accused. Perhaps the nost fundanental constitutional right of
the accused is the right to a fair trial under the due process
clauses of the state and federal constitutions. U S. Const. anend.
XV, At. I, § 9, Fla. Const. Accordingly, the Florida Evidence
Code provi des,

Rel evant evidence is inadmssible if its

probative value is substantially outweighed by

the danger of wunfair prejudice, confusion of

issues, msleading the jury, or needless

presentation of cunulative evidence.
§ 90.403, Fla. Stat. (1993). To preserve the constitutional right
to a fair trial, relevant victim inpact evidence nust be excluded
when its probative value is outweighed by its prejudicial effects,
and the adm ssion of unduly prejudicial victiminpact evidence
violates due process of law.  Payne, 115 L. Ed. 2d at 735

In the present case, the State relied on a single aggravating
circumstance conprised of the nerger of three statutory aggravating
circunstances: (1) the murder of a law enforcenent officer engaged

in the performance of his duties, § 921.141(5)(j); (2) committed to
avoid arrest, § 921.141(5)(e); and (3) to disrupt or hinder the
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enforcenent of laws, § 921.141(5)(g). (R 227-28; T 1919-25, 1994,
2005-12, 2022, 2041-42, 2086) The State's victim inpact evidence,
consisting of testinony by Trooper Dodson that Young planned to
have dinner with his wife on the night he was killed and testinony
by Young's father about his background, education, training, famly
relationships, and the famly's grief, was not relevant to this
aggravating circunstance. The circunstance would have applied even
I f Young was poorly educated and trained or if he had no famly.

The state's victim inpact evidence was not relevant to rebut
the defense evidence of mtigating circunstances, which pertained
to Burns' personal history, famly relationships., nonvi ol ent
character, remorse, and peaceful, productive adjustnent to
I ncarceration. (R 241-257; T 1430-1883) Since the victim inpact
evi dence was not probative of the aggravating and mtigating
circunstances, it was not relevant to any material fact in issue
and should not have been admtted.

The court's error in admtting the irrelevant victim inpact
evi dence was extraordinarily prejudicial to the defense. The
evidence served no legitimte purpose and was plainly designed to
arouse the jurors' synpathy for Young and his famly and to inflame
their enotions against Burns. This case stands in stark contrast
to cases in which victiminpact evidence was relevant to a materia
fact in issue, such as Hodges and Hitchcock.

The State's victim inpact evidence in this case nay also have
confused or msled the jury. The court's instructions gave the

jury absolutely no guidance in how to use the victim inpact
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evi dence" (T 2040-45) The jury may very well have msused the
victim inpact evidence to find nonstatutory aggravating factors.
Under the circunstances presented by this case, the court's
errors in admtting irrelevant and unduly prejudicial victiminpact
evidence violated Burns' constitutional right to a fair trial under
the due process provisions of the state and federal constitutions.
U S Consgt. amend. XIV; Art. |, § 9, Fla. Const. The court's error
also violated the victim inpact provisions of Article I, section
16(b) of the Florida Constitution. Gven the enptionally inflamma-
tory nature of the testinony and the prosecutor's closing argunent,
the inproper adm ssion of this evidence nust have affected the
jury's death recomendation. Therefore, the court's errors cannot

be found harm ess under Chapman v. California, 386 U S. 18, 87 S.

Ct. 824, 17 L. Ed. 2d 705 (1965); and State v. DiGuilio, 491 So. 2d
1129 (Fla. 1986). The death sentence nust be vacated, and the case
must be remanded for a new penalty phase trial with a newy

enmpanel ed jury.
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| SSUE 1V
THE TRIAL COURT VI OLATED THE EI GHTH
AND FOURTEENTH AMENDMENTS BY EXCLUD-
| NG BURNS' PROFFERED EVI DENCE OF THE
POTENTI AL | MPACT OF HI'S EXECUTI ON ON
HS FAMLY.

The court sustained the prosecutor's relevancy objection when
defense counsel asked Burns' sister Vera Labao whether Daniel's
execution would have an inpact- on her and the famly. (T 1628)
Def ense counsel argued that the inpact of the defendant's execution
on her famly was mtigating. (T 1628-32) The prosecutors argued
that this Court has ruled that it is inproper for witnesses to
express personal opinions about the appropriateness of the death
penalty, and that the testinony was not relevant to the defendant's
background and character. (T 1632-33, 1636) Def ense counsel
agreed that opinions on whether death is the appropriate penalty
are excluded, but he was trying to establish Burns' close famly
relationships and the effect of his execution on those relation-
shi ps, which was relevant to his character and background. (T
1636-37) The court again sustained the prosecutors' objection. (T
1637-38)

Def ense counsel proffered the excluded testinmony. Vera Labao
said that Burns' incarceration had a nental and psychol ogi cal
effect on the famly. They mssed him were saddened by what
happened, and needed his support. Burns continued to support his
famly through his letters, tel ephone calls, and advice to his
ni eces and nephews. H's execution would have a devastating effect
on his famly. (T 1638-39) Burns' daughter Ceneva Hamlton said
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that the execution of her father would be very hard for her and her
children because she wanted them to have the chance to get to know
him (T 1871-72) The court again sustained the state's objection.
(T 1872) Burns' daughter Laura Evans said that the execution of
her father would have a negative inpact on her, it would totally
change her life, and she would be devastated. (T 1910)

The Eighth and Fourteenth Amendments prohibit the state from
precluding the sentencer in a capital case from considering any
relevant mtigating factor, and they prohibit the sentencer from
refusing to consider, as a matter of law, any relevant mtigating

evi dence. Eddi ngs v. Ckl ahomm, 455 U. S. 104, 113-14, 102 U. S. 869,

71 L. BEd. 2d 1 (1982). In Skipper v. South Carolina, 476 U.S. 1,

106 S. &. 1669, 90 L. Ed. 2d 1 (1986), the Supreme Court held that
evi dence of the defendant's good behavior in prison was relevant in
mtigation, especially in response to the prosecution's prediction
of the defendant's future dangerousness. Simlarly, evidence of
the potential inpact of Burns' execution on his famly was rel evant
to mtigate the state's evidence of the inpact of Young's nurder on
his famly.

In State v. Stevens, 319 O. 573, 879 P. 2d 162 (1994), the

Oregon Suprene Court vacated the death sentence because of the
exclusion of testimony from the defendant's estranged wife as to
the potential effect of the defendant's execution on their
daughter. The wife testified for the state that the defendant had
abused her and the daughter. On cross-exam nation, defense counsel

asked if she had an opinion whether it would be better for the
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child if her father died or served a |life sentence w thout parole.
The wife would have testified that it would be better for the child
i f the defendant was not executed. The Oregon court ruled that the
excluded testinmony was relevant mtigating evidence because it
suggested sonething positive about the defendant's character and
backgr ound. This Court should follow the Oegon court's exanple
and hold that the potential inpact of Burns' execution on nenbers
of his famly was relevant mtigating evidence which the trial
court should not have excluded.

Fur t her nor e, the due process clause of the Fourteenth
Arendment also required the adm ssion of the evidence in fairness
to Burns because the trial court admtted evidence of the inpact of
Young's nurder on his famly. (T 1417-20) See Issue |11, supra.
In Skipper v. South Carolina,. 476 U S. at 5 n,1, the Supreme Court

noted that when the prosecution relied on a prediction of future
dangerousness in seeking the death penalty, due process required
that the defendant be afforded the opportunity to present evidence

of his good behavior and peaceful adjustnment to life in prison in

rebuttal . In Sinmons v. South Carolina, 512 U.S. _, 114 S .
_» 129 L. Ed. 2d 133, 143-47 (1994), the Supreme Court ruled that
when the prosecution relied in part on the defendant's future
dangerousness in seeking death, due process of law required that
the jury be informed that the defendant would not be eligible for
parole if he were sentenced to life, either through argument of

counsel or an instruction by the court.
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In Sharp v. State, 221 So. 2d 217 (Fla. 1st DCA 1969), the

def endant was a city councilman charged with grand theft because he
failed to repay the city for doors which he charged to the city and
installed in his owm building. The trial court permtted the state
to introduce evidence of simlar purchases made by the defendant
and billed to the city wthout repaynment, so the District Court
held that the defendant was entitled to present evidence, excluded
at trial, of simlar incidents in which the defendant had repaid
the city. The District Court explained,

Fair play and comobn sense dictates that what

Is sauce for the goose is sauce for the gan-

der. The State opened the door and attenpted

to lock same to defendant. Under these cir-

cunstances, we hold that it was prejudicial

error to deprive the jury of the evidence

proffered by the defendant.

Id., at 219; accord Borgen v. State, 611 So. 2d 547 (Fla. 5th DCA

1992) .

While Burns nmintains that the state's evidence of the Young
famly's grief should not have been admtted because it was
irrelevant and prejudicial, see Issue IIl, once the court allowed
the state to present that evidence, the Eighth and Fourteenth
Amendnments required the court to allow Burns to respond with
evidence of the potential inpact of his execution on his famly.
The court's refusal to allow Burns to attenpt to mtigate the
effect of the state's victim inpact evidence requires reversal and

remand for a new penalty phase trial with a newly enpaneled jury.
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| SSUE V

. THE TRIAL COURT VIOLATED THE EI GHTH
AND FOURTEENTH AMENDMVENTS BY DENYI NG
BURNS' REQUEST TO | NSTRUCT THE JURY
ON SPECI FI C NONSTATUTORY M Tl GATI NG
Cl RCUMSTANCES AND THAT UNANI MOUS
AGREEMENT WAS NOT REQUIRED FOR THE
CONSI DERATI ON OF M Tl GATI NG FACTORS.

Def ense counse
mtigating

factors.

ci rcumst ances,

requested an expanded jury instruction on
including a list of proposed nonstatutory

The court

mtigating
1930-63) The court

deni ed the

request .

(R 211-13;

T

instructed the jury on the statutory mtigating

factors of

age and no significant

hi story of

pri or

crim nal

activity and gave the standard "catchall"

instruction on nonst at u-

tory mtigating factors.

(T 1963, 2042-43)

The court

al so denied counsel's

request

to

i nstruct,

A finding with respect
may be made by one or
the jury and any nenber of
the existence of

consi der
factor

(R 213; T 1970-72)

mtigating circunstance need not

doubt, and,

ci rcunstance exists,

Appel I ant

jury instructions on

such a factor
of the nunber of

The court

"If you are reasonably convinced that

you may consider it

is anmare that this Court

to a mtigating factor
more of the menbers of
the jury who finds
a mtigating factor my
establ i shed regardl ess
jurors who concur that the

has been established.

gave the standard instruction that a
be proved beyond a reasonabl e
a mtigating
as established." (T 2043)
has ruled that the standard

mtigating circunmstances are sufficient and

that there is no need to instruct the jury on specific nonstatutory

mtigating

(Fla. 1995);

ci rcumst ances.

VWlls .

Ferrell v. State, 653 So. 2d 367, 370

State, 641 So. 2d 381, 389 (Fla. 1994 );
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Robinson v. State, 574 So. 2d 108, 111 (Fla.), cert. denied,

u.s.__, 112 s. ct. 131, 116 L. Ed. 2d 99 (1991).  Nonethel ess
appel l ant respectfully requests this Court to reconsider this issue
because those decisions conflict with the principles applied by
this Court in deciding other jdry instruction issues and with the
requirenents of the Eighth and Fourteenth Anendments as construed
by the United States Suprene Court.

This Court has ruled that trial courts are not bound by the
standard jury instructions. Cruse v. State, 588 So. 2d 983, 989
(Fla. 1991), cert. denied, __ u.s._ , 112 S Q. 2949 L. Ed. 2d 572

(1992). The standard instructions are intended to be "a guideline
to be nodified or anplified depending upon the facts of each case.”
ld., quoting, Yohn v. State, 47.6 So. 2d 123, 127 (Fla. 1985).

In Gardner v. State, 480 So. 2d 91, 92 (Fla. 1985), this Court

ruled, "A defendant has the right to a jury instruction on the |aw
applicable to his theory of defense where any trial evidence
supports that theory." Due process of law requires the court to
define each elenent of the law applicable to the defense, just as
the court is required to instruct on each element of the charged

of fense. Motlev v. State, 155 Fla. 545, 20 So. 2d 798, 800 (1945).

The failure to properly instruct the jury on the law applicable to
the defense is "necessarily prejudicial to the accused and
m sl eadi ng. " Id.

In the penalty phase of -a capital trial the defendant's
proposed mitigating circunstances are his theory of defense against

the death penalty, so the defendant should be entitled to instruc-
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tions on the mtigating factors supported by any evidence in the
trial. This Court has ruled that when "evidence of a mtigating or
aggravating factor has been presented to the jury, an instruction

on the factor is required." Bowden v. State, 588 So. 2d 225, 231

(Fla. 1991), cert. denied, ~ U.S. , 112 S. . 1596, 118 L. Ed.

2d 311 (1992). Wiile the issue in Bowden was whether the trial
court erred in giving a state requested instruction on an aggravat -
ing factor, the plain language of the rule applies equally to
defense requests for instructions on mtigating circunstances.
Since the jury acts as the co-sentencer with the trial judge
in a Florida capital case, jurors nust be given sufficient guidance
to determne the presence or absence of the factors to be consider-
ed in determning the appropriate sentence. Espi nosa v. Florida,

505 U.S.-, 112 S C. 2926, 120 L. Ed. 2d 854, 858-59 (1992).

This principle nust apply to mtigating factors as well as
aggravating factors because the Eighth Amendnent requires individu-
alized consideration of the character and record of the defendant
and any circunstances of the offense which may provide a basis for

a sentence |ess than death. Summer v. Shuman, 483 U.S. 66, 72-76,

107 S. Ct. 2716, 97 L. Ed 56 (1987); Woodson V. North Carolina,
428, U.S. 280, 304, 96 S. C. 2978, 49 L. Ed. 2d 944 (1976).

Jury instructions on mtigating circunstances which restrict
the jury to the consideration of only the statutory mtigating

circunstances violate the Eighth Anmendment. Hit chcock v. Dugger,

481 U.S. 393, 398-99, 107 S. C. 1821, 95 L. Ed. 2d 347 (1987).

Simlarly, instructions which 'may mslead jurors into believing
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that they must unani mously agree that a particular mtigating
circunst ance has been proven before it can be considered al so

violate the Ei ghth Amendnent. MIIls v. Maryland, 486 U S. 367, 108

s. ct. 1860, 100 L. Ed. 2d 384 (1988). Each juror nust be allowed

to weigh every mtigating circunstance he finds to be established
by the evidence. Id. As explained by the Suprene Court,

The decision to exercise the power of the
State to execute a defendant is unlike any
other decision citizens and public officials
are called upon to nake. Evol ving standards
of societal decency have inposed a correspond-
ingly high requirement of reliability on the
determination that death is the appropriate
penalty in a particular case. The possibility
that petitioner's jury conducted its task
i nproperly certainly is great enough to re-
qui re resentencing.

Id., 486 U S. at 383-84. Thus, jury instructions on nitigating
circunstances should be designed to inplenent the Ei ghth Amend-
ment's requirement of heightened reliability in capital sentencing.

This Court has said that defense counsel has an obligation to
identify the specific nonstatutory mitigating circunstances he

wants the sentencing court to cénsider. Lucas v. State, 568 So. 2d

18, 24 (Fla. 1990). This Court has ruled that the trial court's
failure to expressly consider specific nonstatutory mtigating
circumstances was not error when the defense failed to identify

those circunstances for the court. Thonpson v. State, 648 So. 2d

632, 634 (Fla. 1994). If the court, with its superior know edge of
the law and greater experience in deciding factual disputes, cannot
be expected to discern the mtigating factors from the evidence

presented unless defense counsel expressly identifies them the
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jurors cannot be expected to find the factors to be considered
w t hout express identification.

Just as the court needs guidance from defense counsel, the
jurors need guidance from the court. Allowing defense counsel to
argue the existence of specific nonstatutory mtigating circum
stances before the jury is insufficient "because the jury nust
apply the law as given by the court's instructions rather than

counsel's argunents." Gardner v. State, 480 So. 2d at 93

It is nore likely that the jury wll conduct its task properly
If the court instructs the jurors to consider each of the specific
nonstatutory mtigating circunstances which have been identified by
the defense and are supported by the evidence, and that unani nmous
agreenent on the existence of mtigating factors is not required
The jurors are less likely to consider and wei gh specific nonstatu-
tory mtigating circunstances if they are given only the standard
instruction, which sinply states that the jury may consider "[a]ny
ot her aspect of the defendant's character or record, and any other
circunstance of the offense.” Fla. Std. Jury Instr. (Cim),
Penalty Proceedings--Capital Cases. The jurors are less likely to
weigh any mtigating circunstance if they are not instructed that
they are not required to reach unani nous agreenment as to which
circunstances have been established.

While the standard instruction is a correct statenment of the

law, see Summer v. Shuman, 483 U S. at 76-77, it is not a conplete

statenment of the | aw. This Court has recognized a nunber of

nonstatutory factors which nust be found in mtigation when they

90




are supported by the evidence, including, but not limted to:
chil dhood deprivation, contribution to community or society,
remorse, potential for rehabilitation, and the consunption of

I ntoxicants on the day of the offense. See Mirgan v. State, 639

So. 2d 6, 14 (Fla. 1994); Knowles v. State, 632 So. 2d 62, 67 (Fla.

1993): Nibert v. State, 574 So. 2d 1059, 1062-63 (Fla. 1990);

Canpbel | v. State, 571 So. 2d 415, 419 n. 4 (Fla. 1990). Jurors

cannot be expected to know that such factors are legally mtigating

unl ess the court tells them See Espi nosa.

The denial of the requested instructions cannot be found

harm ess under Chapnan v. California, 386 U S. 18, 87 S. C. 824,
17 L. Ed. 2d 705 (1965), and State v. DiGuilio, 491 So. 2d 1129

(Fla. 1986). Both the United States Suprene Court and this Court
have ruled that "a jury is unlikely to disregard a theory flawed in

law . . . ," Sochor v. Florida, 504 US. _ , 112 S. C. 2114, 119

L. Ed. 2d 326, 340 (1992); Johnson v. Sinsletarv, 612 So. 2d 575,

576 (Fla.), cert. denied, __vU.S. , 113 S. Q. 2049, 123 L. Ed. 2d
667 (1993).

The denial of the requested instructions created a substanti al
risk that the jury conducted its deliberations on nitigating
circunstances inproperly. This, in turn, rendered the jury's
recommendation of the death sentence constitutionally wunreliable.

MIls v. Maryland, 486 U. S. at 383-84. Because of the great weight

accorded to the jury's unreliable sentencing recomendation, the
death sentence inposed on Burns violated the Ei ghth and Fourteenth

Amendnment s. Espi nosa. That . sentence nust be reversed, and this
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case nust be remanded for a new penalty phase trial with a newy

. empaneled jury. Mlls.
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| SSUE VI
THE TRI AL COURT ERRED BY DENYI NG
BURNS' REQUEST TO | NSTRUCT THE JURY
THAT THE DEATH PENALTY |S RESERVED

FOR THE MOST AGGRAVATED AND LEAST
M Tl GATED OFFENSES.

Appel I ant acknow edges that this Court has ruled that there is
no need to instruct the jury that the death penalty is reserved for

the nost aggravated and least mtigated crines. Ferrell v. State,

653 So. 2d 367, 370 (Fla. 1995). Appellant respectfully requests
this Court to reconsider.

In State v. Dixon, 283 So. 2d 1, 7 (Fla. 1973), cert. denied,

416 U.S. 943, 94 S. . 1950, 40 L. Ed. 2d 295 (1974), this Court
upheld the constitutionality of Florida's new death penalty
statute, § 921.141, Fla. Stat. (1973), partly because "the
Legi slature has chosen to reserve its application to only the nost
aggravated and unmtigated of nost serious crinmes.” Accord

Besaraba v. State, 656 So. 2d 441, 446-47 (Fla. 1995); Songer .

State, 544 So. 2d 1010, 1011 (Fla. 1989).

Thus, the reservation of the death penalty for only the nost
aggravated and least mtigated murders is anong the nost basic
principles of capital sentencing law in Florida. As argued in
| ssue V, sgupra, due process requires the court to fully and fairly

instruct the jury on the law applicable to the case. See Gardner

v. State, 480 So. 2d 91, 92 (Fla. 1985); Mtley v. State, 155 Fla.

545, 20 So. 2d 798, 800 (1945). The Eighth Anendnent requires the
court to properly instruct the jury on the factors they are to

consider in deciding what sentence to reconmrend. Espi nosa V.
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Florida, 505 U.s.__, 112 S, &. 2926, 120 L. Ed, 2d 854, 858-59
(1992).

Defense counsel asked -the court to give the follow ng
instruction based on Dixon: "You may not consider death as a
possi bl e puni shment unless you find that the homicide in this case
is one of he nost aggravated and non-mtigated of all first degree
mur ders. " (R 213; T 1965) The court denied the request. (T 1966)

Because the jurors nust weigh the aggravating and mtigating
circunstances to determ ne what sentence to recommend, and their
recomendati on nust be given great weight, it is vitally inportant
to inform them of this basic principle restricting the application
of the death penalty. See Espinosa. Wthout such an instruction,
the jurors may very well strike a different balance and weigh any
aggravating circunstance more heavily than any mitigating factors,
no matter how significant the mtigation may be. Consequently, the
court's denial of the requested limting instruction created an
unacceptable risk that the jurors performed their task incorrectly,
resulting in an unreliable, and therefore unconstitutional,
recommendati on of death. Id. Thesentence nust be vacated, and
the case nust be remanded for a new penalty phase trial with a

newl y enpaneled jury.
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| SSUE VI

THE TRIAL COURT VIOLATED THE EI GHTH
AMENDMVENT  BY DENYI NG BURNS  REQUEST
TO INSTRUCT THE JURY THAT |TS SEN-
TENCI NG RECOMMVENDATI ON MUST BE G VEN
GREAT WEI GHT BY THE COURT.

In Caldwell v. Mssissippi, 472 US. 320, 328-29, 105 S. C.

2633, 86 L. Ed.2d 231 (1985); the Suprene Court held
[I]t is constitutionally inpermssible to rest
a death sentence on a determ nation nade by a
sentencer who has been led to believe that the
responsibility for determ ning the appro-
priateness of the defendant's death rests
el sewhere.

Accordingly, defense counsel objected to instructing the jury
that its role at the penalty phase trial was only advisory and
requested the court to instruct that the jury's recommendati on nust
be given great weight, both in pretrial mtions and during the
charge conference at trial. (R 49-50, 58-60, 210; T 20-26, 1915
1930)  The court overruled the objection and denied the requested
i nstruction. The court told the jury their duty was to advise the
court as to what punishnment should be inposed and that the fina
decision was the responsibility of the judge. (R 122; T 1915,
1930, 2040-41) The court's instructions referred to the jury's
reconmmrendation as an "advisory sentence" nine tinmes, but never
informed the jury that its recomendati on woul d be given great
weight in determning the sentence to be inposed. (T 2041- 45)

This Court has rejected defense clainms that Florida' s standard

jury instructions, as given in this case, violate Caldwell on the

ground that they accurately state the law of Florida in describing
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the role of the jury in capital sentencing as "advisory only."

Cave v. State, 529 So. 2d 293, 296 (Fla. 1988); Gossman v. State,

525 So. 2d 833, 839 (Fla. 1988); Conbs v. State, 525 So. 2d 853,

855-58 (Fla. 1988). In Conbs, this Court relied in part upon the

Supreme Court's statenment in Spaziano v. Florida, 468 U S. 447,

451, 104 S. Ct. 3154, 82 L. Ed. 2d 340 (1984), "In Florida, the
jury's sentencing recommendation in a capital case is only
advi sory. "

This Court should reconsider this question because the Suprene
Court's perception of the jury's role in Florida capital sentencing
proceedings has changed, resulting in closer scrutiny of the

adequacy of Florida jury instructions. |In Espinosa v. Florida, 505

us _, 112 S . 2926, 120 L. Ed. 2d 854, 859 (1992), the Court
determ ned that because Florida law required the sentencing judge
to give "great weight" to the jury's sentencing recomrendation for
life or death, the jury and judge were both sentencers for Eighth
Amendment purposes, and neither could be permtted to weigh invalid
aggravating circunstances. VWhen the jury was instructed to
consider an aggravating factor in terns "so vague as to |eave the
sentencer w thout sufficient guidance for determ ning the presence
or absence of the factor,"” the jury was presuned to have wei ghed an
invalid factor, which the judge indirectly weighed by giving great
weight to the jury's recomendation, resulting in arbitrariness in
violation of the E ghth Amendment. Id., 120 L. Ed. 2d at 858-509.

Similarly, when Burns' jury was instructed that its role was

only advisory, wthout any explanation that the advisory sentence
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nmust be given great weight by the judge, the jury was not given
proper guidance about the inportance of its role in sentencing.
Moreover, the instructions did not accurately inform the jury of
the law of Florida. It is noteworthy that this Court has rejected
Caldwell clainms in other cases because the jury was instructed that
the sentencing judge nust give great weight to the advisory

sentence. Rhodes v. State, 638 So. 2d 920, 926 (Fla. 1994); Darden

v. State, 521 So. 2d 1103, 1106 n. 2 (Fla. 1988).

The nature of the error in this case, inaccurately instructing
the jury on its lawful role in capital sentencing and m nim zing
the significance of its advisory sentence, can only be viewed as
prej udi ci al and not harml ess. The error violates the Eighth
Anendnent because there is a substantial danger that the instruc-
tion dimnished the jury's sense of responsibility for the sentence
to be inposed, thereby creating an unacceptable risk of arbitrari-
ness in their recomendation. Cal dwel | . Because the sentencing
judge nust give great weight to the jury's unreliable recomenda-
tion, the death sentence inposed by the judge is also arbitrary and
unreliable. Espi nosa. The sentence nust be vacated, and the case
must be remanded for a new penalty phase trial with a newy

empanel ed jury.
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CONCLUSI ON

Appel ant respectfully requests this Honorable Court to vacate
his death sentence and remand this case to the trial court wth
directions to resentence appellant to life, or in the alternative,

to conduct a new penalty phase trial with a newmy enpaneled jury.
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[3] Und:-r the facts of this case, we
believe thar the court below reached the
proper conclusion.  The purpose of requir-
ing w prior written notice is w advise of the
state's intent and give the defendunt and
the defendunt’s attorney an opportunty to
prepare for the hearing. This purpose was
clearly accomplished because Massey and
his attorney had actual notiee in advance of
the hearing. It is inconceivable that Mas-
sey was prejudiced by not having received
the writlen notice.

The dissenting opinion decries the neces-
sity for a case-by-case inquiry into whether
the defendant is harmed by the state's fail-
ure 1o comply with the statute, Yet, 4
case-by-case inquiry is exactly what the
harmless error statute requires.  Section
50.041, Flovida Stututes (1080), mandatos
thau

No judgment shall be set-aside or re-

versed ... by any court of the state ...

for error as to any matter of ... proce-
dure, unless in the opinion of the court

... the error complained of has resulted

in a miscarriage of justice.

As noted by the court below, the jssue in
this case is not whether Massey must show
harm in order to assert the lack of notice
as error but rather whether the state, by
affirmatively proving ne harm, can bring
this technical error within the harmless er-
ror rule. The state has clearlv done so.
To remand this case for a new sentencing
would elevate form over substance.

We approve the decision of the court
below and disapprove Edwards to the ex-
tent that it holds that there can never be a
harmless error analysis upon the failure to
strictly comply with the notice requirement
of section T75.084(3)b), Florida Statutes
{1989). For the reasons expressed in foot-
note 1. we remand with directiong that
Massey's record be corrected so as to make
cleswr that he was sentenced as a habitual
felony offender rather than a habitual vio-
lent felonv offender.

It is 50 ordered.

BARKETT, CJ, and OVERTON,
MeDONALD, KOGAN and HARDING, JJ,
concur.

SHAW, 1., dissents with an opinion.

SHAW, Justice, dissenting.

Scction  TTH.08400b), Florida  Statutes
{198Y), provides:

Written notice shall be served on the
defendant and his attorney a sufficient
time prior to the entry of a plea or prior
to the imposition of sentence s0 as tu
allow the preparation of a submission on
behalf of the defendant.

Massey did not receive the written notice
required by the statute and this issue was
preserved below. The statute is clear and
its burden is not onerous. Avoiding its
mandate will require a case-by-case analy-
sis of harmlessness. 1 would adhere to the
plain meaning of the statute and remand
for resentencing.
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Daniel BURNS, Jr., Appellant,
v,
STATE of Florida. Appellee.
No. 72638,
Supreme Court of Florida.

Dec, 24, 1992.

Defendant wags convicted in the Circuit
Court, Manatece County, Stephen 1. Dakan,
J., of first-degree murder und trafficking in
200 grams or more of cocaine, and sen-
tenced to death. Defendant appealed. The
Supreme Court held that: (1) color slides of
victim a uutops_\ were admissible; (2)
there was no prejudicial exhibition of emo-
tion Which entitled defendant to new ftrid;
{3} admission of irrelevant testimony on
victim's background and character as law
enforcement officer was harmless; (4) tria
court could exempt state’s witness from
witness sequestration rule; and (5 murder’

wils not
quired 1

Con
and ren

I. Crim
Tru
termittit
pert wit
absent
will no!

2. Crin

Me
ing dis!
to leav:
admiss:
explain

3. Crir
C‘h
at tim¢
naturt’
were H
testim:
turf: ¢
cause
4. Crir
'I‘A
cvidet -

5, cri

judge
refer
tion
wher
state

stanc
delil:

6. H:
whic

gesls
v »




BURNS v, STATE Fla.

001

Chic us 609 50.2d o) (Fla. 1992

wis notl hemnous, glroclious or cruel, as re-
quired to support agpravatng factor.

Convictions affirmed, sentence vacated
and remanded for resentencing.

1. Criminal Law &469.2, 1153(1)

Trial court has broad discretion in de-
termining range of subjects on which ex-
pert witness may bhe allowed to testify, and,
absent clear showing of error, its decision
will not be reversed.

2. Criminal Law ¢=476.1

Medical examiners' testimony concern-
ing distance from which gun musl be fired
to leave “stippling” or “soot” on victim was
admissible, in light of witnesses' testimony
explaining their training and experience,

3. Criminal L aw ¢=438(8)

Color dides of homicide victim, taken
at time of autopsy, were not so shocking in
nature as to outweigh their relevancy, and
were admissible during medical examiner's
testimony to assist him in explaining na-
ture and location of victim’'s injuries and
cause of death.

3. Criminal Law ¢==438(1)
Test of admissibility of photographic
evidence is relevance,

5. Criminal Law ¢=823(10)

Jury was not confused or misled by
judge’s misstatement of standard of proof,
referring LO it as “proved to your satisfac-
tion by the greater weight of evidence
where judge immediately corrected mis-
statement, and again explained correct
standard before allowing jury to resume
deliberations.

6. Homicide @=325

Jury instruction on excusable homicide
which defendant alleged incorrectly sug-
gusted that homicide committed with dead-

ly weapon could never be excusable, was
not fundamental error.

7. Homicide &=340( 1)

Defendant was not prejudiced by alleg-
edly misleadin:r jury instruction on excusa-
ble homicide a« there was no evidence to
support that theory.

K. Criminal Law &=634, 1166.11(2)

Even though homicide victim’s wife
cried in courtroom on three oceasions, there
wus no prejudicial exhibition of emotion

entitling defendunt to new trial.

9. Homicide ¢=358( 1 |

Testimony concerning homicide vie-
tim's hackground and character as law en-
forcement officer wus not improper victim
impact evidence.

10. Homicide &=163(2)

Testimony on homicide victim's back-
ground and character as law enforcement
officer was irrelevant; at time challenged
testimony was admitted, nothing had been
elicited hy defense to support its contention
that officer acted improperly.

11. Criminal Law &=704

Comments made by defense counsel
during opening statement do not “open the
door” for rebuttal testimony by state wit-
nesses on matters that have not neen
placed in issue by evidence.

12. Criminal Law €=1169.1(2)

Homicide ¢&=338(5)

Error in admitting irre]gv;mt testimeny
about hotnicide victim’'s background and
character as law enforcement officer was
harmless, 45 there was no reasonable doubt
that jury would have found defendant
gruilty of murder and cocaine trafficking in
its absence; disinterested witnesses testi-
fied that defendant stood over officer,
placed both hands on gun, and shot him,
and more than ample evidence linked defen-
dant to cocaine found in car.

13. Criminal Law ¢=665(2)

Trial court could exempt both state
and defense experts from witness seques-
tration rule and allow state’s expert to
remain in courtroom during defensc psy-
chologist's testimony; this wus only avenue
available for state {o offer meaningful ex-
pert. testimony to rebut defense’s evidence
of mental mitigation, as defendant was not
required to submit to csamination by
state’s expert.
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11. Criminal Law &=665(2, 4)

Generally, once witness sequestration
rule has been invoked, trial court should
not permit witness Lo remain in courtroom
during proceedings when he or she is not
on witness stand; however, this is not an
absolute rule and trial court has discretion
to determine whether particular witness
should be excluded from rule.

15. flomicide ¢=357(11)

Murder of police officer wus not espe-
cially heinous, atrocious or cruel as re-
quired to support aggravating factor;
struggle during which officer was shot 4
single time was short and medical examiner
testified that wound would have caused
rapid unconsciousness followed within Tew
minutes by death.

16. Criminal Law &=1177

If there is no likelihood of different
sentenee, trig] court’s reliance oi1 invalid
aggravator is harmless.

17. Homicide =343

Trial court’s reliance on invalid aggra-
vator could not be deemed harmless in cap-
tal murder case, since Supreme hurt could
not determine what weight trial judge gave
to various aggravators and mitigators
found or what part invalid aggravator
played in sentence.

18. Homicide €349

On remand for new sentencing pro-
ceeding in capital murder case, hearing was
to be held before newly empaneled jury
rather than before judge alone; testimony
regarding victim's background and charac-
ter as law enforcetnent officer may have
improperly influenced jury in their sen-
tence recommendation.

James Marion Moorman, Public Defender
and Paul C. HEm, Asst. Public Defender,
Bartow, for appellant

Robert A. Butterworth, Atty. Gen. and
Robert J. Landry, Asst. Atty. Gen., Tampa,
for appellee.

1. Art. 'V, § 3(bX1), Fla, Const.
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PEH CURIAM.

Daniel Burns, Jr., a prisoner under sen-
tenee of deat b, appeals his convietions o f
first-degree murder and traflickig in 200
grams pr more of cocaine and his gentence
of death.  We huve jurisdiction Tand affirm
the convictions, but vacate the sentence
and remand f o r resentencing hy the judge
before 4 newly empancled jury.

According o testimony at trial, the vie-
tim, Jeff Young, » Florida Highway Patrol
Trooper, stopped an automobile with Michi-
gan tags that was being driven north on
Interstate 75 by Burns. According t o
Burns' passenger, Samuel Williams, he und
Burns were returning to Detroit from Fort
Myers. Prior to making the trip, Williams
overheard Burns say that he was going to
make a couple of trips to Florida to pur-
chase about $10,000 worth of cocaine. Ac-
cording o Williams, Trooper Young up-
proached the car after pulling them over
and asked Burns and Williams for identifi-
cation. He then returned to the patrol car
to use the radio. The highway patrol dis-
patcher testified that Trooper Young re-
quested a registration check on the Michi-
gan tag and a wanted persons’ check .
Williams further testified that Young re-
turned to the vehicle and asked to search it.
After searching the passenger compart-
ment, Young asked to search the trunk,
which Burns voluntarily opened. Accord-
ing to Williams, Burns and Trooper Young
began 1o struggle after the officer found
what “look[ed] like cocaine” in a hank bag
that was in the trunk.

Several passershy who witnessed the
struggle testified at the trial. According
to those witnesses, the struggle continued
until the two ended up i n a water-filled
ditch. At this point, Burns gained posses-
sion of Trooper Young's revolver. Pass-
arshvy Who had returned to assist the offi-
cer testified that Young, who was attempt-
ing to rise out of the water, warned them
to stay away and said, “He's got my gun.”
Young told Burns, “You can go.” and,
“You don't have to do this.” According to
testimony of these witnesses, Burns stood
over Trooper Young, who had his hands
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raised, held the gur i both hands, and
fired one shot.  According to the medical
examiner, the shot struck the officer’s wed-
ding ring and grazed his finger before en-
tering his head through his upper lip, kill-
ing him.  After telling Willlams to leave
with the vehicle, Burns fled the scene on
foot. By the time a fellow trooper arrived
to assist Young, he was Iving in the water-
filled ditch, dead. His shirt had been
ripped exposing his bulletproof vest.
Burns was apprehended later the night
of the murder. A subsequent search of the
vehicle. found abandoned the next day, re-
veuled over 300 grams of cocaine in bags
found under the spare tire in the trunk.
Burns' fingerprints were recovered from
one of these bags. Cocaine and documents
with Burns' name on them were also found
in the bank bag, which had bheen left on the
ground at the scene of the murder.

The jury found Burns guilty of first-
degree murder and trafficking in cocaine,
as charged, and recommended that. he be
sentenced to death in connection with the
murder. Finding two aggravating factors?
one statutory mitigating factor,” and vari-
ous  nonstatutory mitigating  circum-
stances,” which were considered “not sig-
nificant,” the trial court imposed the death
penalty and sentenced Burns to thirty
years' imprisonment in connection with the
trafficking conviction.

BUrns raises nine claims in this appeal.’
These claims ure: |) the trial court erred in
allowing the state to present evidence of
the victim’'s background and character and
in failing to prevent emotional displays by
the victim's wife; 11) Burns was deprived
of a fair trial due to alleged instances of
prosecutorial misconduct: I} the t ri al
court erred by admitting the medical e¢xum-
iner's testimony concerning ballistics; V)

2. 1) The murder way committed 1o avoid arrest
or hinder law enforcement, and 2) the murder
was heinous, atrocious, or cruel.

3. No significam criminal history.

4. The trial court found the lollowing nonstatuto-
rv mitigators: 1) Burns was raised in a poor,
rural environment; 2) he has worked hard 0
support his family; 3) he has supported his
children; 4) he received an honorable discharge

it was error to adimit color glides of the
victine V) Burns' due process rights were
violated by confusing and misleading jury
mstructions on the state's burden of proof;
VIj it was fundamental error for the trial
court to give misleading jury instructions
on excusable homicide; VII the trial court
erred by exempting both psychologists
from the sequestration rule and by refus
ingr to allow surrebuttal by the defense
psychologist; VIII) the trial court erred 1)
by instrueting the jury upon the aggrava-
ting factors of a) heinous, atrocious, or
cruel and b) cold, calculated, and premedi-
tated and 2) by finding the murder was
heinous, atrocious, or cruel; and IX) the
trial court erred by failing to consider evi-
dence of mitigating factors and by impos-
ing a death sentence which is disproportion-
ate.

We begin by reecting claims II, 1l 1V,
V, and VI, each of which merits only brief
discussion.

A thorough review of’ the record leads us
to rgject claim Il that the cumulative effect
of various alleged instances of prosecutori-
a misconduct deprived Burns of a far tri-
al. Of the comments complained of, none
are so prejudicial either individually or in
combination as to amount to reversible er-
ror entitling Burns to a new trial.

[1,21 Burns third claim challenging the
admission of expert testimony of the medi-
cal examiners concerning what Burns re-
fers to as “ballisties” 1s also without merit,
A trial court has broad diseretion in deter-
mining the range of subjects on which an
expert witness may be allowed to testify,
and, absent a c¢lear showing of error, its
decision will not be reversed. See Ramire:
2. State, 542 $0.2d 852 (Fla.1989); Joknson
v, State, 393 S0.2d 1069 (Fla.1980), cert.
denied, 454 U.S. 882, 102 S.Ct. 364, 70

from the armed forces; and 5) he has expressed

that the event was an accident and that he was
sorry it happened.

w

Claims 11, TV, V, and VI are urged in connec-
tion with the guilt phase of the trial. Claims
V11, V111, and IX are urged solely in connection
with the penalty phase of the trial. Claims 1
and Il arc urged in conncction with both phases
of the trial.
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LoEA2d 191 (198, In light of the testimo-
nv of each medicul examiner expluining his
training and experience in determining the
distance from which a gun must be fired to
leave “stippling™ or “soot” % on a vietim,
Burns has failed to show that the trial
court abused its diseretion in admitting the
testimony concerning these distances.

[3, 4] We also conclude that the trial
court did not abuse itS diseretion in alow-
ing the jury to be shown color slides of the
victim taken at the time of the autopsy, as
wleged in claim IV. The test of admissibil-
ity of photographic evidence is relevance.
Niron p, State, 572 S0.2d 1336, 1345 (Fla.

uon by the greater weigrht of the evi-
dence.”  The judge immediately corrected
the misstatement by saying “excuse me,
beyond and to the exclusion of a reasonable
doubt.”  Hefore allowing the jury o re-
sume deliberations, the judge apain ex-
plained that he had used the phrase greater
weigrht of the evidence “inadvertently” and
emphasized “that whatever you find, what-
ever crime you find, if any, must be proved
beyond a reasonable doubt. That instruc.
tion is also in your packuge of instrue
tions.” It is clear from the record that the
jury was not confused or misled by this
misstatement.

1990, cert. denied, — U.S. - 112 S.CL. [6, 7] In claim VI Burns maintains that

164, 116 L.Ed.2d 128 (1991): Haliburion ».
State, 561 50.2d 248, 250 (Fa.1990), cc??.
denied, —- U8, — 111 S.Ct. 2910, 115
L.Ed.2d 1073 (1991); Gore v Stete, 4 7 5
So.2d 1205, 1208 (Fla.1985), cert. denied,
475 U.S 1031, 106 S.Ct. 1240, 84 L.Ed.2d
348 (1986). The slides were shown to the
jut-y during the medical examiner’s {estimo-
nv to assist him in explaining the nature
and locat.on of the victim's injuries and
cause Of death. See Nizon, 572 S0.2d at
1342 (photographs admissible to assist
medical examiner in illustrating nature of
wounds and cause of death); see also Hali-
burton, 561 So.2d at 251, Bush 1. State,
461 So.2d 936, 939 (Flu.1984), cwt. denied,
475 U.5. 1031, 106 5.Ct. 1237, 89 L.Ed.2d
345 (1986). Because the slides at issue
were not so shocking in nature as to out-
weigh their relevancy, therc was no ahuse
of discretion in alowing their use.

[5] Claim V that Burns' due process
rights were violated by the giving of ¢on-
fusing and misleading instructions to the
jury involves a misstatement made by the
trial judge while insiructing the jury in
response to 4 question asked during guilt
phase deliberations concerning premeditat-
ed and felony tnurder. In responding to
the jury’s question, the judge misspoke,
instructing the jurors to find Burns guilty
of premeditated and/or felony murder if
the offense was “proved o your satisfac-
6. According to one medical examiner's testimo-

ny, speckled spots which appear on the skin
when it is hit with burning or unburnt gunpow-

the short.-form standard jury instruction on
excusable homicide that wgg read to the
jury is inherently misleading hecause it in-
correctly suprgests a homicide committed
with a deadly weapon can never be excusa-
ble, thereby negating his defense of un
accidental shooting.  However, defense
counsel did not objeet to this instruction,
and the giving of the instruction, as word-
cd, is not fundatnctttal error. Brunol'.
State, 574 $0.2d0 76 (Fla.), cert. denied, —
U.S. — 112 5.0t 112,116 L.Ed.2d &1
(1991); State v. Schuck, 573 50.24 335 (Fla,
1991); State v, Smith, 573 S0.2d 306 (Fla.
1990), Moreover, Burns could not have
been prejudiced because there was NO evi-
dence to support the theory of excusable
homicide.

[8] Next we turn {p claim 1, which is
raised in connection with both the guilt and
penalty phases of the trial. Wereject
Burns' contention in ¢luim | that he was
deprived of afar trial because of emotion-
al displays by the victim's wife. our re-
view Of the record reveals no prejudicial
exhibition of emotion entitling Burns to
new trial. On three occasions, defense
counsel brought to the court’s attention the
fact that the victim’'s wife wWho wis seated
in the audience had been crying. On the
first occasion, defense counsel asked the
court to instruct the members of the audi-
ence t0 leave the courtroom if they were

der is referred 1o as “stippling.” The residue

left by completely burnt gunpowder is referred
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overcome by emotion.  The court denied
the request, stating that “I've been kind of

atching and there certainly isn't anything
hat’s overt—weo haven't had a reason for
me {o instruct on overt behavior. But it
there IS some, U'll be glad 10 do it on the
second oecasion, defense counsel merely re-
newed the first request. The court sgain
denied the request, finding that at that
point nothing had happened to warrant. a
cautionary instruction to the audience. On
the third occasion, the record reflects that
Mrs. Young was leaving the courtroom at
the time defense counsel raised the issue.
Defense counsel sought no relief in connec-
tion with this incident, she “just want{ed} it
on the record.”

{91 We also disagree with Burns con-
tention in clam | that he was deprived of a
fair trial and a fair sentencing determina-
tion because evidence concerning the char-
acteristics of the victim that was not rele-
vant to any material fact in issue was pre-
sented to the jury. During the guilt phase
of the trial, Trooper Young's supervisor,
Sergeant Cheshire, testified during direct
examination by the state concerning
Young's background and character as a
law enforcement officer to “rebut” state-
ments made by defense counsel during her
opening statement. Defense counsel had
taken the position that the evidence would
establish that Young was killed us a result
of an accidental shooting during 4 struggle
that allegedly ensued when Young pulled
his gun on Burns and made threatening
remarks. | n  responding to defense ohjec-
tions to the challenged testimony, the tria
court, held Young's professional training,
education. and conduct as an officer rele-
vant in light of the defense urged during
opening statement.

Burns maintains that this testimom
amounted to improper victim impact evi-
dence under Boot h v, Maryland, 482 U.S.
496, 107 S.Ct. 2529, 96 L.Ed.2d 440 (1987),
and South Carolina 7. Gathers, 490 U.S.
805, 109 S.Ct. 2207, 104 L.Ed.2d 876 (1989).

7. Even under Booth 1 Marvland, 482 U.S. 496.
107 $.C. 2529, 96 1.Ed.2d 440 (1987), evidence
of the charnctcristics of the victim was admissi-
ble if relevant 1o the circumstances of the crime,
Bertoloni v, Stare, 565 So.2d 1333, 1345 (Fla.

Keeently, however, in Payre v Tennessee,
e U8, . 111 8.0t 2397, 115 L.Ed.2d
7200 (1991). the United States Supreme
Court receded from its holdings in Footh
and Gaothers thut “evidence and argunent
relating to the vietim and the impact of the
vietim's death on the vietim's family are
inndmissible at a eapita) sentencing hear-
g’ fd, — U8 at —— n. 2, 111 8.0t at
2611 n. 2. “The only part of Booih not
overruled by Payne is ‘that the admission
of a vietim's family member’s characteriza-
tions and opinions about the crime, the
defendant, and the appropriate sentences
violates the Eighth Amendment.” Hodges
v, State, 5395 S0.2d 929, 933 (Fla.1992)
{quoting Payne, — U.8. at ——n. 2, 111
§.Ct at 2611 n. 2). We find no merit to
Burns' Booth claim because the challenged
evidence is of the type covered in Paoyne
See Hodges.

110,111 The challenged testimony, how-
ever, was not relevant to any material fact
in issue. See Bryan 1. State, 533 So.2d
744, 746-47 (Fla.1988), cert. denied, 490
U.S. 1028, 109 8.Ct. 1765, 104 L.Ed.2d 200
(19%9); §§ 90.401, 402, FlaStat. (1984).7
At the time the challenged testimony was
admitted, nothing had been elicited by the
defense to support its contention that the
officer acted improperly. Comments made
by defense counsel during opening state-
ment do not “open the door” for rebuttal
testimony Dy state withesses on matters
that have not been placed in issue by the
evidence. State v. Baird, 572 S0.2d 904,
907 (Fla. 1990y, sce Whitted v State, 362
$0.2d 668, 673 (Fla.1978) (“It is uncontro-
verted that the opening remarks of counsel
do not constitute evidence.”), Jacob 7.
State. 546 So.2d 113, 115 (Fla. 3d DCA
1989) (defense counsel's comments, made
during opening statement in prosecution
for assault and batterv on law enforcement
officer, as to officer's aggressive conduct
toward the defendant did not constitute

1990), or 1o rebut an argument offered by the

defendant.  Boath, 482 U.S. a1 507 n. 10, 107

§.C1. at 2535 n, 10; Hitcheock v. State, 578 50.2d

685 (Fla.1990), cert. denied, — U.5. ——, 112
5.Ct. 311, 116 L.Ed.2d 254 (1991).
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evidence that could be rebutted by charac-
ter ovidenee offered by the state).

{12} Although it was error to admit this
irrelevant testimony, its effect is judged
under the harmless error test.  On this
record there is no reasonable doubt that
the jury would have found Burns guilty of
the offenses charged in its absence. Siate
o DiGuilio) 491 S0.2d 1129 (Fla.1986). As
noted above, a number of disinterested eve-
witnesses lestified that Burns stood over
the officer, placed both hands on the gun,
and shot him. More than ample evidence
linked Burns to the cocaine found in the
car. It is clear that the erroneous admis-
sion of this evidence was harmiess error as
to the finding of guilt.

[13] We disagree with Burng' claim
that the court erred in allowing the state's
expert to remain in the courtroom during
the defense psychologist's testimony. At
the beginning of trial, the defense invoked
the withess sequestration rule.  Subse-
guently, after hearing the parties on the
matler, the court ruled that the state's
expert would be allowed to remain in the
courtroom during any testimony of Burns
or of the defense psychologist. Later, the
court ruled that both experts would be
exempt from the rule and could be present
during the entire penally phase, 1t is clear
from the record that the state's expert was
allowed 1o hear the testimony of the de-
fense’s expert to enable the state to rebut
the defense’s evidence of mental mitiga-
tion. The trizl court determined that such
was necessary in light of the fact that
Burns would not be required to submit to
an examination by the state’s expert be-
cause there appeared to be no authority for
such an examination.”

[14] Generally, once the witness se-
questration rule has been invoked, a trial
court should not permit a witness to remain
in the courtroom during proceedings when
he or she ig not on the witness stand.

8. We do not pass on whether the court erred in
denying the state’s request to have its expert
examine Burns. However, because there is no
rule of criminal procedure that specifically au.
thorizes a state’s expert (o examine a defendant
facing the death penalty when the defendant

Randolph v State, 463 50.2d 156, 191-4%2
(Fla. 1984}, cort. denied, 473 U5, 907, 105
S.00 3538, 87 L.EA.2d 6506 (1985).  Howev-
er, this is not an absolute rule and the trial
court has diseretion to determine whether a
particular witness should be excluded {rom
the rule. Id; Spencer v, State, 183 S0.2d
729, 73] (Fla.1961). cert. denied, 369 L.5
#80, 82 8.CL 11565, 8 L.Ed.2d 283 (1962). [n
this case the trial court did not abuse its
discretion in exempting both the state and
defense experts from the sequestration
rule. Under the circumstances, this was
the only avenue available for the state to
offer meaningful expert testimony to rebut
the defense’s evidence of mental mitiga-
tion.  See Nibert v. State, 574 50.2d 1059,
1062 (F1a.1990).

1151 Burns raises several claims regird-
ing aggravators and mitigators, but one
issue is dispositive. We agree with Burns
that the record does not support the trial
court’s finding the murder to have been
espeeially heinous, atrocious, or eruel. The
struggle during which Trooper Young was
shot a single time was short. and the medi-
cal examiner testified that the wound
would have caused rapid unconsciousness
followed within a few minutes by death.
Additional facts that cet it “apart from the
norm of capital felonies,” and that could
have made it heinous, atrocicus, or cruel,
did not accompany this murder. State w
Dirom, 283 S0.2d 1, 9 (Fla.1973), cerl. de-
nied, 416 U.S. 943, 94 5.Ct. 1850, 40
L.Ed.2d 295 (1974); ¢f. Rivera v State, 545
S0.2d 864 (Fla.1989) (shooting of police of fi-
cer during strugple for weapon not hei-
nous, atroeious, or cruel); Brown o State,
520 So.2d 903 (Fla) (same). cert. dened.
488 U.S. 944, 109 S.Ct. 371, 102 1.Ed.2d 361
(1988Y;, Fleming v State, 374 So.2d 954
(Fla.1979) {same).

[16,17] Eliminating the heinous, atro-
cious, or cruel aggravator leaves one valid
aggravator to be weighed against one stat-

intends 10 establish ¢ither statutory or nonstatu-
tory menmtal mitigating factors during the penal-
tv phase of the trial, the matter has been
brought 10 the atiention of the Florida Criminal
Rules Commitice [or consideration.

utory mitigator
words, “not sigh
gators. 10 the
different senten
ance on an inv
deemed harmles
So.2d 526, 535 ¢
V.S, 1020, 108

(1988). Here, |
mine what wei;
the various agy
found or what

played in Burn:
though we afft
vacate his deatl
new sentencing

{181 We ne:
new sentencing
jury or whethe:
judge alone is
we discern no
and reverse s
sentencing  ore
ceeding befori
seribed remed
finding that it
9. During our ¢

United States

standard jury

cious, or crue
sa v. Florida,

L.Ed.2d 854 ¢
ceived the ins




BRURNS v. ¥TATE Pl 60T
Che as 604 Sa.2d o0 (Fla, 1992

utory mitigator and, in the rial court’s
words, “not significant” nonstatutory miti-
gators,  “If there is no likebhood of a
different sentence,” the trial court’s rel-
ance on an invalid aggravator “must be
deemed harmiless.”  Rogers oo Stete, D11
So.2d 526, 535 (Fla.1987), cert. denied, 484
U.S. 1020, 108 S.Ct. 733, 98 L.Ed.2d 681
(1988). Here, however, we cannot deter-
mine what weight the trial judge gave to
the various agpravators and mitigators he
found or what part the invalid aggravator
played in Burns’ sentence.® Therefore, al-
though we affirm Burns’ convictions, we
vacate his death sentence und remand for a
new sentencing proceeding.

[181 We next must decide whether this
new sentencing hearing should be before a
jury or whether a reassessment by the trial
judge alone is appropriate. Generally, if
we discern no error in the jurv proceeding
and reverse solely because of error in the
sentencing order, a new sentencing pro-
ceeding before the judge alone is the pre-
seribed remedy. Reverting to our earlier
finding that it was error to admit the back-

9. During our consideration of Burns appeal, the
United States Supreme Court held our former
standard jury instruction on the heinous, atro-
cious, or cruel aggravator insufficiem.  Espino-
sa v. Florida, — U.8. , 112 8.Ct. 2926, 120
L.Ed.2d 854 (1992). Although Burns' jury re-
ceived the instruction struck down in Espinosa,

ground evidence of the deceased, we can-
not witn, the same certaimty deterniine it to
be harmless in the penalty phase.  The
testimony was exiensive and it was fre-
quently referred to by the prosecutor. The
prosecutor deseribed the defendunt as an
evil supplier of drugs and contrasted him
with the deceased. These emotional issues
may have improperly influenced the jury in
their recommendation.  In the interest of
justice we determine that fairness dictates
the new sentencing hearing proceeding to
be before a newly empaneled jury as well
as the judge.

1t 15 80 ordered.
BARKETT, C.J., and OVERTON,

McDONALD, SHAW, GRIMES, KOGAN
and HARDING, JJ., concur.

KEY NUMBER SYSTIM

[=]

and he objected to the applicability of the aggra-
vator, he did not object to the vagueness of the
instruction and thus deprived the trial judge of
an opportunity 1o rule upon or correct the
charge. Burns, thercfore, did not preserve the
Espinosa issue, and it is not a reason for re-
mand.




IN THE CCRCU T COURT

STATE OF FLORIDA,

I N-AND FOR MANATEE COUNTY, FLORI DA

Plaintiff,
VS. CASE NO £7-2014-F
DANI EL BURNS, JR ,

Def endant .

SENTENCE -- FIRST DEGREE MJRDER
FINDINGS
This case was tried in 1988. The Court adjudicated Daniel

Burns, Jr. (BURRS) guilty of wrirs- Degree Prenediated Murder and

sentenced him to death.

On appeal

the Supreme Court affirnmed the

conviction, but remanded the case far a new sentencing hearing.
. Burns v. State, 609 So. 24 600 (Fla. 1992). On April 14, 1994, the
jury returned an advisory sentence of death by a vote of 12 to O.

This order is based upon a thorough review of all

t he evidence

Al'l three proposed

presented t¢ the jury and to the Court.

aggravating factors and all twenty proposed mtigating factors were

eval uat ed. Al t hough victiminpact evidence was adm tted, such

evidence was not a feature of the sentencing hearing and has not

been considered persuasive in reaching this decision.

AGCRAVATI NG FACTORS

The follow ng aggravating factors were proved beyond a
reasonabl e doubt and were nerged:
1. The victim Florida H ghway Patrol

(YONG),

Trooper Jeffrey Young

his official

duties axz

was engaged in the performance of

[t T::l"- oy y

-y o TOURY
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a highway patrol trooper when he was nurdered by BURNS.

. 2. The first-degree nurder was committed by BURNS to avoid
or to prevent a lawful arrest by YOUNG or to effect an escape from
YOUNG'S custody for the crime of cocaine trafficking.

3. The first-degree murder was commtted by BURNS to disrupt
the lawful exercise of any governnental function by or the
enforcement of laws by YOUNG relating to cocaine trafficking.

BURNS and Sanuel Larry WIllians (WLLIAMS) drove from
Detroit, Mchigan to Ft. Mers, Florida in a Cadillac owned by
BURNS' brother Qdiver. BURNS had $10,000.00 in cash which he used
to purchase 1,000 pieces of crack cocaine in Ft. ¥vers. BURNS
conceal ed the crack cocaine in various locations in the trunk of
the car.

with BURNS driving and WLLIAMS the front-seat passenger, the

. two travelled north from Ft. Mers on Interstate 75. During the
trip they drank a pint of whiskey, some beer, and snoked some crack
cocai ne.

On April 18, 1987, in the early evening, the Cadillac entered
Manat ee County where YOUNG on routine drug interdiction patrol in
a marked car, began to follow the two nen. Approxi mately 45
mnutes elapsed between the time when YOUNG began follow ng BURNS
and when YOUNG was Kkilled. BURNS knew alnmost inmediately that
YOUNG was follow ng him Shortly thereafter BURNS left the
interstate for several mnutes, travelled briefly on a local road,
then stopped. Both nmen left the car for a few ninutes, then cane

back and returned to the interstate. YOUNG continued to follow

. them
Ao



After requesting and receiving information about the Cadillac

. YOUNG stopped BURNS. YOUNG requested information about WLLIAMS
and then asked BURNS to step out of the car. YOUNG searched the
passenger conpartnent and asked to see inside the trunk. BURNS
consented opening the trunk lid. YOUNG immediately discovered a
pouch which he opened to find what he said "looked |ike cocaine."

YOUNG turned to walk back to his patrol car with BURNS wal ki ng
behind him BURNS suddenly, and w thout provocation from YOUNG
| unged at YOUNG grabbed the trooper from behind and westled so
violently with YOUNG that both nen fell to the ground behind
YOUNG S patrol car. BURNS, a nuch larger man than YOUNG ccvered
the trooper so that it was not readily apparent that YOUNG was
under BURNS.

YOUNG struggled to get away from BURNS, but BURNS grabbed

. YOUNG in a bear hug from the rear pinning the trooper's arns
against his body. BURNS then lifted YOUNG off the ground, shaking
YOUNG hard and throwing him around "like a sack of potatoes." As
BURNS threw YOUNG around th= two men went down an incline into a
ditch where the men fell, YOUNG coming to rest on his back. BURNS
first choked then flailed away at YOUNG S face with closed fists,
upward of ten blows. BURNS grabbed YOUNG S gun belt and ripped it
free of the keepers that held the gun belt to YOUNG S regular belt
underneath, pulled the holster to the front, and renoved YOUNG S
.357 revolver. YOUNG wore a bullet-proof vest visible at the top
of his shirt.

Wiile BURNS stood above YOUNG and while YOUNG tried to stand

. up rising to a kneeling position, with palnms pointed toward BURNS
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as if pleading, BURNS turned.briefly back toward the roadway where

. several witnesses stood. YOUNG told the witnesses to stay back
because BURNS had his (YOUNG S) revolver and told BURNS, *You don't
have to do this."

BURNS turned back toward YOUNG placed his left hand under his
right hand that held the revolver, and at a range of 18 inches
fired at YOUNG S head. The bullet hit the ring finger of YOUNG S
| eft hand and went into YOUNG S face just above his mouth. Turning
to the witnesses, BURNS |ooked, told WILLIAMS to drive away, and
then BURNS calnmy clinbed over a fence and wal ked casually into a
marshy area. Approximately three hours later BURNS was caught in
the marsh. YOUNG S revolver was recovered later in the water at

the spot where BURNS was taken into custody.

. MITIGATING FACTORS

The following mtigating factors have been established by a
preponderance of the evidence (the first two are statutory and the
remaining are non-statutory):

1. At the tme of the nurder BURNS was 42 years old.

2. BURNS had no significant prior crimnal activity.

BURNS was convicted of ganmbling in 1976. Test i nony

established that in the nonths just before YOUNG S nurder BURNS
possessed and delivered crack cocaine to two enployees of BURNS
Georgia waternelon hauling business. These facts reduce the weight
to be given these factors.

3. BURNS was raised in a poor, rural environnent. Born in

. 1945, one of 17 children, in Yazoo Cty, Mssissippi, BURNS famiy
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was honest and hard-working,-but had little economc, educational,
or social advantages. BURNS, however, is intelligent and becanme
continuously enployed after high school.

4, BURNS has contributed to his conmmunity and to society.
He was a good student and graduated high school. BURRS has worked
hard to support his famly, including his four children. He has
a loving, caring relationship with his famly. Additionally, BURNS
was honorably discharged fromthe mlitary, but for excessive
denerits after one month and 17 days active duty.

5. BURRS has shown some renorse, has a good prison record,
has behaved appropriately in court and has shown sonme spiritucl
growth since his original sentencing. BURNS has consistently said
that yousg's death was an accident for which he is sorry. Though
professing spiritual convictions, BURNS has never been conpletely
truthful with anyone about the details of his crime, not with the
police after his capture, or with his famly, or even with his
visiting prison pastor. It is difficult to conclude whether BURNS
either has truly grown spiritually and is renorseful or whether his
convictions and attitudes are only self serving.

VEI GH NG THE FACTORS

The jury's advisory sentence is entitled to great weight
because it reflects the conscience of the comunity, King v.
State, 623 So. 2d 486 (Fla. 1993); Holsworth v, State, 522 So. 2d
348 (Fla. 1988).

The Court finds the aggravating factors outweigh the
mtigating factors. YOUNG never provoked BURNS, but BURNS was the

aggressor from start to finish,
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BURNS knew he was being followed by YOUNG and that discovery
of the crack cocaine would nean certain arrest, a drug trafficking
conviction, and a lengthy prison sentence. Though presented
through many wtnesses, the mtigating factors are not substanti al
or sSignificant enough to overcone the grave nature of the
aggravating factors. Wile struggling with YOUNG BURNS had anple
time and the presence of mnd to reflect upon his actions, to
devise a nethod to take YOUNG S revolver, and to consider the
consequences of those actions, fully aware of their wongful
nature. Instead of merely disabling YOUNG BURNS chose to nurder

the trooper. There was no noral or legal justification for BURNS!'

actions,
BENTENCE

It is ORDERED AND ADJUDGED that the Defendant, DAN EL BURNS,
JR., shall be conmtted to the Department of Corrections of the
State of Florida and that he be put to death in accordance with the
provisions of Florida |aw

DONRE at Bradenton, Florida on July 6, 1994,

Pa;; . LOG% Circui udge
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CERTI FI CATE OF SERVI CE

| certify that a copy has been mailed to Candance Sabella,

Suite 700, 2002 N. Lois Ave., Tanpa, FL 33607, (813) 873-4730, oOn

this ’54 day of Novenber, 1995.
Respectfully submtted,

(.0° A0

JAMES MARI ON MOORMAN PAUL C. HELM

Public Defender Assi stant Public Defender

Tenth Judicial Crcuit Florida Bar Nunber 229687

(813) 534-4200 P. 0. Box 9000 ~ Drawer PD

Bartow, FL 33831
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