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PRELIMINARY STATEMENT

This brief is filed on behalf of the appellant, Daniel Burns,
in reply to the brief of the appellee, the State of Florida.
References to the record on appeal are designated by R for the

record proper and T for the trial transcript, followed by the page

number .



ARGUMENT

ISSUE |
APPELLANT®"S DEATH SENTENCE IS DIS-
ey A
THE MITIGATING CIRCUMSTANCES.

Appellee asserts that Armstrong v. State, 642 So. 2d 730 (Fla.
1994), "is truly comparable to the one at bar for proportionality
purposes.” Brief of Appellee, at 10, Appellee is mistaken. In
Armstrong there were three separate aggravating circumstances
approved by this Court: 1) prior convictions for violent felonies,
including the attempted murder of a police officer, armed robbery,
and indecent assault and battery upon a 14 year old child; 2) the
murder was committed during the course of, or while in flight from
an armed robbery; and 3) the murder of a law enforcement officer to
avoild arrest or effect an escape from custody.” In contrast, the
sentencing judge i1n the present case found only one aggravating

circumstance, the murder of a law enforcement officer to avoid

arrest or interfere with the enforcement of law.? (R 269-72; T

! The sentencing judge in Armstrong erred by finding murder
of a law enforcement officer and avoid arrest as separate aggravat-
INng circumstances; to prevent improper doubling, these factors must
be considered as one circumstance. 642 So. 2d at 738.

2 Unlike the sentencing judge in Armstronq, the judge iIn the
present case avoided improper doubling by Tfinding only one
aggravating circumstance from the statutory factors of avoid
arrest, interfere with law enforcement, and murder of a law
enforcement officer. (R269-72; T 2115-19) The court was required
to merge the three statutory factors because they all concerned the
same aspect of the case. X=arss v, State, 20 Fla. L. Weekly $300,
S303 (Fla. June 22, 1995); see also Jackson v. State, 648 So. 2d
85, 92 (Fla. 1994); valle v. State, 581 So. 2d 40, 47 (Fla. 1991).

2



2115-19) Thus, Armstrong was more aggravated than the present case
and serves only to reinforce appellant®s argument that the death
sentence 1mposed on Burns is disproportionate.

Appellee also compares this case to Bello v. State, 547 So. 2d
914 (Fla. 1989); Reaves v. State, 639 So. 2d 1 (Fla. 1994); Hill v.
State, 643 So. 2d 1071 (Fla. 1994)°; and Gsossman v. State, 525 So.
2d 833 (Fla. 1988), cert. denied, 489 u.s. 1071 (1989). Brief of
Appellee, at 11-13. Yet appellee™s comparison again fails because
each of those cases, like Armstrong, involved multiple aggravating
circumstances.

In 3ello, at 917, the sentencing judge found four aggravating
factors: 1) prior convictions for contemporaneous violent felonies
-- attempted first-degree murder of an officer and resisting arrest
with violence; 2) great risk of death to many persons; 3) avoid
arrest; and 4) disrupt or hinder law enforcement. This Court held
that the avoid arrest and disrupt law enforcement factors were
improperly doubled, so only one aggravator could be found for this
aspect of the case. 1d. This Court also disapproved the finding
of great risk of death to many persons because only three people
other than the murder victim were placed in danger. 1d. Because
of these and other errors, this Court reversed Bello’s death
sentence and remanded for a new penalty phase trial with a jury.

dd., at 917-18. Appellee cannot rely upon a more aggravated case,

* Appellee™s brief cites this case as Hall v. State, presum-
ably a typographical error.




especially one in which the death sentence was reversed, to support

her argunment that death is the appropriate sentence for Burns.

In Reaves, 639 So. 2d at 3 n. 2 and 6 n. 11, the sentencing
judge found three aggravating circunstances: 1) prior violent
felony convictions for two arned robberies and battery of a
corrections officer; 2) avoid arrest; and 3) heinous, atrocious, or
cruel (HAC. This court held that the HAC factor did not apply,
but the error was harm ess. Id., at 6. Again, Reaves was nore
aggravated than the present case and does not support appellee's
ar gunent .

In Hll, 643 So. 2d at 1072, the sentencing judge found five
aggravating circunstances: 1) a prior violent felony conviction; 2)
great risk of death to many persons; 3) conmmtted during a robbery;
4) avoid arrest; and 5) cold, calculated, and preneditated (CCP).
This Court found that the CCP factor was not supported by the
record, but the error was harmnl ess because the remaining four
aggravating circunstances were valid and supported the death
sentence. Id., at 1074. Because Hill's crine was nore aggravated
than Burns' crime, the affirmance of Hill's death sentence does not
support appellee's argunent.

In Gossman, 525 So. 2d at 840-41, the sentencing judge found

three aggravating circunstances approved by this Court: 1) nurder
commtted during the comm ssion of a robbery or burglary; 2)
committed to avoid arrest and disrupt |aw enforcement [the judge

nerged the two statutory factors]; and 3) heinous, atrocious, or



cruel. Yet again, a case nore aggravated than Burns' does not

support appellee's argunent.

Appel l ee seeks to nmke Burns' case nore conparable to the
precedi ng cases by suggesting that this Court consider additional
aggravating circunstances which were not considered by the trial
court -- HAC and conmmitted during the course of a robbery. Brief
of Appellee, at 13. First, she suggests that this Court was
mstaken in ruling that the HAC factor does not apply to this case
because HAC was approved in G ossnan. Brief of Appellee, at 13.
This Court approved HAC in Grossnan because the mal e def endant
severely beat the fenale officer, striking her head twenty to
thirty times with a heavy flashlight while she renained conscious,
before he shot her. Id., at 840-41. In contrast, this Court ruled
that the HAC finding at the original sentencing in Burns' case was
not supported by the record because,

The struggle during which Trooper Young was
shot a single time was short, and the nedical
exam ner testified that the wound would have
caused rapid unconsciousness followed within a

few m nutes by death.

Burns v. State, 609 So. 2d 600, 606 (Fla. 1992). This Court found

an absence of additional acts to set this case apart from the norm
of capital cases, and cited three prior cases where HAC was
di sapproved when an officer was shot during a struggle for a

weapon. Id.; citing, Rivera v. State, 545 So. 2d 864 (Fla. 1989);

Brown v. State, 526 So. 2d 903 (Fla.), cert. denied, 488 US. 944

(1988); Flemins v. State, 374 So. 2d 954 (Fla. 1979).




Appel lee is not entitled to reargue the nerits of this Court's

prior decision on this resentencing appeal. "An opinion joined in

by a majority of the nenbers of the Court constitutes the law of

the case." Geene v. Mssey, 384 So. 2d 24, 27 (Fla. 1980). When

at least four nenbers of the Court have joined in an opinion and
decision, the opinion and decision are binding under the Florida

Consti tution. Santos v. State, 629 So. 2d 838, 840 (Fla. 1994);

Art. V, § 3(a), Fla. Const. Mor eover,

All points of law which have been adjudicated
become the law of the case and are, except in
exceptional circunmstances, no |onger open for
di scussion or consideration in subsequent
proceedings in the case.

G eene, at 28.

Appel l ee's second additional aggravating circunstance not
considered by the trial court in this case is that the nurder of
Trooper Young was conmitted while Burns was engaged in the
commi ssion of a robbery, based on the fact that Burns took Young's
revolver during their struggle, then shot himwth it. Brief of
Appel | ee, at 13. However, the prosecutor never raised this issue
in the trial court. (R 226-63, T 2082-87) In fact, the prosecutor
explicitly stated, "Daniel Burns deserves the death penalty in this
case for one reason, Judge, and that's because he nurdered a police
officer in the performance of his duty." (T 2086)

I n Cannadv v, State, 620 So. 2d 165, 170 (Fla. 1993), this

Court held that it would not consider an aggravating circunstance
raised by the state for the first tine on appeal:

Cont enpor aneous objection and procedural
default rules apply not only to defendants,

6



but also to the State. As such, we find that
it would be inappropriate, and possibly a
violation of due process principles, to remand
this cas for resentencing. To do so would
allow the State an opportunity to present an
additional aggravating circunstance when the
State did not initially seek its application,
object to its non-inclusion, or seek a cross-
appeal on this issue.

In the present case, there have been two penalty phase trials
in which the state had the opportunity to seek application of the
statutory aggravating circunstance for a murder committed during
the course of a robbery, § 921.141(5)(d), Fla. Stat. (1987), but
the state never asked the sentencing judges to do so. (R 226-63,

T 2082-87) See Burns v. State. The state is now procedurally

barred from requesting this Court to consider that circunstance.

Additionally, Kearse v. State, 20 Fla. L. Wekly 8300 (Fla.

June 22, 1995), upon which appellee relies for consideration of the
robbery aggravator, is different fromthe present case because
Kearse was charged with and convicted of robbery, while Burns was
not . Due process of law forbids this Court from finding Burns
guilty of a crime for which he was never charged, tried, or

convi ct ed. Cole wv. Arkansas, 333 U S 196 (1948).

No principle of procedural due process is
nore clearly established than that notice of
the specific charge, and a chance to be heard
in a trial of the issues raised by that
charge, if desired, are anong the constitu-
tional rights of every accused in a crimnal
proceeding in all courts, state or federal.

Id., at 201. An appeal to a state suprene court "is part of the
process under which the petitioners' convictions nmust stand or

fall." Id. Therefore, it is a violation of due process for a



state appellate court to find a defendant guilty of a crime neither

charged nor tried in the trial court:
To conform to due process of l|aw, petitioners
were entitled to have the validity of their
convictions appraised on consideration of the
Getermmed in the trial coury, o | SSUes were
1d., at 202,

Appel l ee also seeks to mnimze Burns' case for mtigation,
calling it "mundane and inconsequential." Brief of Appellee, at 8.
The record, however, presents a conpelling case for mitigation. as
set forth in appellant's initial brief, at 13-31, 35-38, and 51-52,
Burns' life and good character were described by thirty-two of his
relatives, friends, and neighbors. These w tnesses testified about
the abject poverty of Burns' Mssissippi sharecropper famly while
he was growing up; his lifetime of hard work, beginning as a child
working in the fields, to overcome that poverty and provide for his
famly; his acconplishment in becomng the first male in his famly
to graduate from high school; his | ove, understanding, and
enotional support for his famly and friends; and his peaceful
nature, good hunor, and renorse for his crine. (T 1430-1696, 1829-
gg) Burns' defense attorney from his prior trial, Dianna Allen,
now a Circuit Judge in Hillsborough County, attested to his good
behavior in jail and in court and to the gratitude and conpassion
he di splayed for her. (T 1816-27) Nor man G bson, a prison
mnistry volunteer, attested to Burns' spiritual growh while in

prison. (T 1697-1706) University of Florida Sociology Professor

M chael Radelet explained that Burns satisfied all of the objective



criteria, including the absence of any significant crimnal history
and absence of disciplinary reports during his incarceration, for
predicting that he would successfully and peacefully adapt to life
in prison. (T 1710-1801)

The sentencing judge found that the statutory mitigating
factor of no significant prior crimnal activity was proven by the
defense since Burns' only prior conviction was for ganbling in
1976.* (R 272) Both the judge and appellee dimnish the weight
accorded to this factor because of evidence of possession and
delivery of crack cocaine in the nonths preceding the rmurder. (R
272) Brief of Appellee, at 8. However, the evidence referred to
was mnimal. One forner enployee of Burns' waternelon hauling
busi ness testified solely before the judge, not the jury, that
Burns gave him a small piece of crack on three occasions in 1987
and that his girlfriend told him Burns gave her some crack one
time. (T 2074-80) Assuming the credibility of this testinony, it
nmerely shows Burns' possession and delivery of cocaine within a few
months prior to the nmurder. There is no evidence that Burns was
ever charged or convicted for those offenses, nor is there any

evidence of violence in connection with them

4 While the state proffered the testinony of a retired
Detroit police officer regarding an alleged shooting incident in
whi ch Burns and another nman allegedly shot each other, (T 1895-99)
the state conceded that Burns was not convicted for the incident
and there was doubt about what actually happened. (T 1895) The
court excluded the testinony. (T 1890-95) Because this evidence
was excluded, it cannot be considered in determ ning Burns' prior
crimnal history.



The judge also found that Burns' age of 42 at the tinme of the

of fense satisfied the statutory mtigating factor for age. (R 272)
Appel | ee asserts that this factor is "clearly not entitled to nuch

weight,"” citing this Court's approval of another judge' s rejection

of the age of 43 as a mtigating factor in Eutzv v. State, 458 So.

2d 755, 759 (Fla. 1984), cert. denied, 471 U S. 1045 (1985).

However, there are inportant differences between Eutzv and this
case. FEutzy had a prior conviction for a violent felony, robbery,
id., at 757, while Burns had no prior convictions for any violent
offense.® Eutzy argued that his age was mtigating because he
woul d not be eligible for parole until he was 68 and would no
| onger pose a threat to society. Id., at 759. This Court rejected
t hat argument because it questioned the prem se that Eutzy would no
| onger be dangerous at the age of 68 and ruled, "One who has
attained an age of responsibility cannot reasonably raise as a
shield against the death penalty the fact that, twenty-five years

hence, he will no longer be young." Id. |In Mrsan v. State, 639

So. 2d 6, 14 (Fla. 1994), this Court held that the sentencing judge
erred by relying on Eutzv to reject Mrgan's age of 16 as mtigat-
ing because application of "the standard used by the trial judge
woul d effectively eliminate age as a mtigating factor in al nost
every case."

In State v. Dixon, 283 So. 2d 1, 10 (Fla. 1973), cert. deni ed,

416 U S. 943 (1974), this Court explained that there are two

different instances in which the age mtigating factor applies:

5 See note 4 above.
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Finally, the age of the defendant nay be
consi dered pursuant to Fla.Stat. s 921.141-
(7)(g), F.S.A This allows the judge and jury
to consider the effect that the inexperience
of the defendant on the one hand or, in con-
junction with subsection (a) [the mtigating
factor of no significant prior crimnal histo-
ry], the length of tine that the defendant has
obeyed the laws in determning whether or not
one explosion of total crimnality warrants
the extinction of life.

Since Burns had never before been convicted of a violent offense,
the sentencing judge was authorized by this Court's opinion in
Dixon to find his age of 42 to be mtigating, not because he was
i nmature, but because of "the length of tine" that he had "obeyed
the |aws" pertaining to violent crine. Id.

Appel l ee further points out that the trial judge in this case
questioned the sincerity of Burns' renorse for his crime. Brief of
Appel l ee, at 9. But the judge's reason for questioning Burns'
sincerity infringed upon his right to renain silent provided by the
Fifth Amendnent to the United States Constitution and Article I,
section 9, Florida Constitution. The judge reasoned,

BURNS has consistently said that YOUNG S death

was an accident for which he is sorry. Though

professing spiritual convictions, BURNS has

never been conpl et el %;_trut_hful W th anyone

about the details of his crime, not wth the

police after his capture, or with his famly,

or even with his visiting prison pastor. It

is difficult to conclude whether BURNS either

has truly grown spiritually and is renorseful

or whether his convictions and attitudes are

only self serving.
(R 273) Burns had the right to remain silent and refuse to discuss
the details of the crine with anyone. The first advice npost

defense attorneys give their clients is to refrain from discussing

11



the facts of their cases with anyone except counsel, including |aw

enforcement officers, famly menbers, and friends, because anything
they say might be used against them in court.

Furthernmore, Burns' consistency in describing his offense as
an accident for which he is sorry is as likely as not to be a
reflection of his sincerity. He may very well believe that it was
an accident in the sense that he had not planned for it to happen.
Al so, Burns may not have perceived the actual shooting in the sane
way as the bystanders who testified for the state. It is common-
pl ace for different w tnesses to the sane event to view it
differently and to disagree about the details of what happened.

Appel | ee seeks to distinguish this case from Songer v. State,

544 So. 2d 1010 (Fla. 1989), because of "the absence of a chem cal
dependency or any nental or enotional problens in this case[.]"
Brief of Appellee, at 9. VWiile it is certainly true that neither
party presented evidence regarding Burns' nmental health during the
resentencing proceedings, both parties presented such evidence at

the original penalty phase trial. Burns v. State, 609 So. 2d at

606. Vet her the trial court erred by refusing to find the
statutory mental mtigating factors was a disputed issue in Burns'
first appeal. Initial Brief of Appellant in Case No. 72,638, at
74-78. The state's expert wtness, Dr. Sidney Merin, testified
there was evidence Burns suffered from a paranoid personality
di sorder which the defense expert, Dr. Robert Berland, may have
m sconstrued as paranoia. Id,, at 74-75.

A personality disorder is a mental illness:

12



[O]In a scale of mental health, personality
di sorders fall between neurosis and psychosis.
In any schene that tries to classify persons
in terns of nental health, those with person-
ality disorders would fall toward the bottom

Kaplan, Harold I., MD., and Sadock, Benjamn J., MD., editors,
Conpr ehensi ve Textbook of Psychiatry, p. 958 (4th ed., 1985).

Evi dence of a personality disorder nust be considered in mtigation

as a matter of |aw under the Eighth Anmendnent. Eddi ngs _v.

Okl ahoma, 455 U.S. 104, 107, 115 (1982).

This Court has ruled that a resentencing is an entirely new
proceeding, so the parties are not entitled to rely upon the

evidence and findings at the prior sentencing. See Preston v.

State, 607 So. 2d 404, 409 (Fla. 1992). Because of this rule,
appellant did not attenpt to argue the presence of nental mtigat-
ing factors in his initial brief for this appeal. Nonet hel ess,
to accept the state's claim that Burns is nore deserving of death
than Songer because of the absence of nental mtigation in this
case, when the state's own expert's opinion at the original penalty
phase trial established the existence of such mtigation, would

violate the Ei ghth Amendnent. In Parker v. Dudgger, 498 U.S. 308,

321 (1991), the Suprene Court ruled,

We have enphasized repeatedly the crucial role
of meani ngful appellate review in ensuring
that the death penalty is not inmposed arbi-
trarily or irrationally. . . .

I't cannot be gainsaid that neani ngful
appellate review requires that the appellate
court consider the defendant's actual record.

Burns' "actual record" is not confined to the record of the

resentencing proceedings. It includes the record of the original

13



penalty phase trial. Wile Burns may not be entitled to have his
personal ity disorder considered as a mtigating circunstance
because his trial counsel chose not to present evidence of it at
resentencing, the state is not entitled to argue that he is not

mentally ill because it proved otherwise at the original penalty

phase trial.

14



| SSUE 11

THE TRIAL COURT VIOLATED THE FIFTH
AVENDMENT  BY DENYI NG BURNS' REQUEST
TO INSTRUCT THE JURY THAT HE HAD THE
RI GHT NOT TO TESTI FY AND THAT NO
ADVERSE | NFERENCE COULD BE DRAWN
FROM H S S| LENCE.

Appel lee argues that the trial court's refusal of Burns'
request to instruct the jury that no adverse inference could be
drawmn from his failure to testify at the penalty phase trial was
either not error or was harmess error because the jury was not
concerned with his guilt or innocence and could not have drawn any
adverse inferences from his silence. Brief of Appellee, at 15-17.
Appel l ee is wong.

The jury was concerned about the existence or nonexistence of
aggravating and nitigating circunstances. The jury could have
inferred that Burns chose not to testify because he was hiding
something regarding the aggravating or mtigating circunstances.
The jury could have inferred that Burns did not testify because he
did not want to admt that he shot Trooper Young for the purpose of
avoiding arrest and interfering with law enforcenent, the state's
only aggravating circunstance. The jury could have inferred that
Burns did not testify because he knew that his character was not as
good as his relatives and friends said it was, because his renorse
was not sincere, because he had not truly grown spiritually while

i ncarcerated, or because he was hiding something about his crimnal

history or personal background.
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Appel l ee certainly cannot argue that Burns had no Fifth

Amendnent right to remain silent and not testify at the penalty
phase trial, because the United States Supreme Court has ruled that
the Fifth Amendment right to silence does apply to penalty phase
proceedings in capital cases. Estelle v. Smth, 451 U S 454, 462-

63 (1981). Because Burns had the right to chose not to testify, he
was also entitled to the requested jury instruction that no adverse
inference could be drawn from his silence. (R 214, T 1974-75)

Carter v. Kentucky, 450 U S. 288, 305 (1981). Because the jury nmay

have drawn adverse inferences from his silence, the jury's death
recommendati on may have been affected by the court's error in
refusing to give the required instruction, so the error cannot be

harm ess. See Chapman v. California, 386 U S. 18 (1965); State v.

DiGuilio, 491 So. 2d 1129 (Fla 1986).
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| SSUE 11

THE TRIAL COURT ERRED BY ADM TTI NG
EVI DENCE OF YOUNG S  BACKGROUND,
TRAINING  CHARACTER, AND H S FAM
ILY'S GRIEF AND BY ALLOW NG THE
PROSECUTOR TO ARGUE THAT THE JURY
SHOULD COWARE YOUNG S CHARACTER
WTH BURNS CHARACTER | N DECI D NG
VHETHER TO RECOMMVEND DEATH.

A. Violation of This Court's Mandate

Appel lee incorrectly asserts that this Court's decision in

Burns' prior appeal, Burns wv. State, 609 So. 2d 600 (Fla. 1992), is

not the law of the case regarding the adm ssibility of evidence of
Young's background, training, and conduct as a |aw enforcenent
officer because this Court neither considered or addressed section

921.141(7), Florida Statutes (1992 Supp.). Brief of Appellee, at

24-26. However, this Court did consider and apply Pavne v.
Tennessee, 501 U S. 808 (1991). Burns, at 605. Since section

921.141(7) is a codification of the Supreme Court's decision in
Payne, appellee's contention is wthout nerit.

Appel l ee also incorrectly asserts that this Court's decision
in Burns neant that it was error to admt the evidence of Young's
background, training, and conduct only in the guilt phase of the
trial. Brief of Appellee, at 25. This Court actually held, "The

chal | enged testinony, however, was not relevant to anv material

fact in issue." Burns, at 605 (enphasis added). This holding was

not confined to the guilt phase of the trial. The Court found that

the error was harmess as to the jury's determnation of guilt.

17



Id., at 606, But the Court found that the error was not harnless

as to the jury's death recomendation:

Reverting to our earlier finding that it was
error to admt the background evidence of the
deceased, we cannot with the sane certainty
determne it to be harmess in the senaltv
phase. The testinony was extensive and it was
frequently referred to by the prosector. The
prosecutor described the defendant as an evil
supplier of drugs and contrasted him with the

deceased. These enotional issues may have
i nproperly influenced the jury in their recom
nmendat i on. In the interest of justice we

determine that fairness dictates the new

sentencing hearing proceeding to be before a

newy enpaneled jury as well as the judge.
Id., at 607 (enphasis added).

Because this Court found that the error was not harmess in
the penalty phase, it necessarily follows that it would have been
error to have adnmitted the evidence only in the penalty phase. | f
the evidence had been admissible in the penalty phase, there would

have been no basis for finding harnful error as to the jury's

recommendati on of death. See Hodses v. State, 595 so. 2d 929, 931-

933 (Fla.) (admi ssion of hearsay evidence of victinmls statenments to

police was harmless error in guilt phase, but was not error in

penalty phase), vacated on other grounds, __ US. _ , 113 s. ct.

33, 121 L, Ed. 2d 6 (1992), affirnmed on remand, 619 So. 2d 272

(Fla. 1993).

Appel l ee correctly observes, Brief of Appellee, at 25, that
this Court rejected Burns' <claimin the original appeal that
prosecutorial msconduct deprived him of a fair trial. Burns, at
603. The rejected claim was predicated upon prosecutorial remarks

in voir dire, guilt phase closing argunent, and penalty phase
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closing argument, and sought relief by requesting a new trial for
both the guilt and penalty determ nations. Initial Brief of
Appellant in Case No. 72,638, at 38-45.

However, rejection of that claim does not establish that this
Court approved the prosecutor's closing argunent in the penalty
phase. To the contrary, this Court expressly disapproved of those
portions of the penalty phase argunment in which the prosecutor
"frequently referred” to the erroneously admtted evidence of
Young‘s background, training, and conduct, and in which, “The
prosecut or described the defendant as an evil supplier of drugs and
contrasted him with the deceased.”" Burns, at 607. This Court
determ ned, "These enotional issues nmay have inproperly influenced
the jury in their recommendation." Id,

Since this Court granted Burns a new penalty phase trial
before a newy enpaneled jury precisely because of the erroneously
adm tted evidence and the prosecutor's inproper penalty phase
argunent, id., Burns was certainly entitled to a new penalty phase
trial in which the trial court would not allow a repetition of the

same errors. In Ellis v. State, 622 So. 2d 991, 1001 (Fla. 1993),

this court ruled,

Once a trial court is apprised of error in a

case that nmust be reversed on other grounds,

the trial court is not free to conmt the same

error again on remand, even if that error

m ght otherw se have been considered harm ess

in an initial trial.

The trial court's repetition of the same errors commtted in

the original trial deprived Burns of his right to a fair penalty
phase trial upon remand. The death sentence nust again be vacated,
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and this cause nust again be remanded for a new penalty phase trial

with a newly enpaneled jury.

B. Separation of Powers or Ex Post Facto Violation

The nurder of Jeffrey Young occurred on August 18, 1987. (R
7) Section 921.141(7), Florida Statutes (1992 Supp.), was an
amendment to Section 921.141, Florida Statutes (1991). The
amendnent becane effective on July 1, 1992. The plain |anguage of
Article X, section 9, Florida Constitution, prohibits the applica-
tion of section 921.141(7) to this crime: "Repeal or anmendnent of
a crimnal statute shall not affect prosecution or punishnent for
any crime previously commtted.” In this case, there is no need to
determ ne whether section 921.141(7) is procedural or substantive,
because that distinction is immterial to the violation of Article
X, section 9.

The distinction between procedural and substantive changes in
the law is inportant with respect to three other constitutional

provi si ons: 1) the Ex Post Facto Clause of the United States

Constitution, article I, section 10; 2) the ex post facto clause of
Article 1, section 10, Florida Constitution; and 3) Article V,
section 2(a), Florida Constitution. 'In general, the ex post facto

clauses of both constitutions prohibit the retroactive application
of changes in substantive law, but allow retroactive application of
changes in procedural | aw. Article v, section 2(a), Florida
Consti tution, grants this court exclusive authority to adopt

procedural rules for Florida courts, and gives the Legislature
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authority over such rules solely to repeal them by a two-thirds

vote.

This Court has already determned that section 921.141(7),
Florida Statutes (1992 Supp.), is procedural and that its retroac-
tive application does not violate the ex post facto clauses of the

state and federal constitutions. Wndomyv. State, 656 So. 432, 439

(Fla. 1995). It therefore follows that the enactnent of section
921.141(7) by the Legislature necessarily violated Article V,
section 2(a), Florida Constitution, so it cannot be applied to
Burns or any other defendant. The state's argument to the contrary
is nothing nore than an attenpt to have its cake and eat it, too.
A single statutory provision cannot be procedural for one constitu-
tional purpose and substantive for another constitutional purpose.
The fundanental unfairness of adopting such a |egal oxymoron asthe
|aw of Florida would violate the Due Process Clause of the
Fourteenth Amendment to the United States Constitution as well as
Article |, section 9, Florida Constitution.

Even if section 921.,141(7) is viewed as procedural only
insofar as it provides the mechanism for admtting victim inpact
evi dence, and as substantive insofar as it purports to make such

evi dence relevant, see Mrgan v. State, 415 So. 2d 6, 11 (Fla.),

cert. denied, 459 US. 1055 (1982), the sane |egal conundrum

remai ns. The procedural aspect of the statute would violate
Article V, section 2(a), Florida Constitution, while retroactive
application of the substantive aspect of the statute would violate

the constitutional prohibition of ex post facto |aws.
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This Court can resolve this dilenmma by taking two relatively

easy Steps: First, enforce the plain |anguage of Article X,
section 9, Florida Constitution by prohibiting the retroactive
application of section 921.141(7) in its entirety. Second, adopt
the procedural provisions of section 921.141(7) as a rule of
procedure for capital trials. This would require reversal of
Burns' death sentence for a new penalty phase trial with a newy
enpanel ed jury, which needs to be done anyway because of the trial
court's violation of this Court's mandate, but it would help to

avoid future litigation of this issue in other cases,
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| SSUE 'V

THE TRI AL COURT VICOLATED THE El GHTH
AND FOURTEENTH AMENDMENTS BY EXCLUD-
I NG BURNS' PROFFERED EVI DENCE OF THE
POTENTI AL | MPACT OF HI' S EXECUTI ON ON
HS FAMLY.

Appel l ee argues that evidence of the potential inpact of
Burns' execution was not mtigating and not relevant. Brief of
Appel l ee, at 39-40. Appellee contends that the state did not open
the door to such evidence by presenting evidence that "the victim
had a famly that loved him" Id.

Had the state confined its victiminpact evidence to testinony
that Trooper Young had a fanmily that |loved him appellee’s position
m ght have sone nerit. However, the state went beyond that and
presented evidence of the grief experienced by Young's famly as a
result of his death. Young's father testified that the hardest
thing he and his wife ever had to do was to go to the hospital to
tell Young's brother that Young had been nurdered. They went to
the hospital with their other adult children and had a nurse stand
by with a sedative. "Wayne was devastated.” (T 1418) Young's 15
year ol d niece, Deanna, idolized him Hi s death affected her
greatly. She had to have "considerable counseling." (T 1419)
Young's nother was affected nore than anyone. Young's father
sonmetimes sat beside her in church and saw her crying. A certain
hymm woul d bring back menories. Young was baptized, confirned, and
married in that church, (T 1419) The famly kept five vases at
the cenetery and went to the grave al nost every week to put in
fresh flowers and visit Young. (T 1419) Further, they no |onger
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go canping because "it‘s kind of spoiled. W miss Jeff and he's

not there." (T 1420)

Contrary to appellee's argunment, Burns did not seek to present
evi dence of what sentence would be appropriate. | nstead, he
proffered evidence of the potential grief that his famly would
experience if he were executed. Vera Labao said that Burns'
i ncarceration had a mental and psychol ogical effect on the famly.
They missed him were saddened by what happened, and needed his
support. Burns continued to support his famly through his
letters, telephone calls, and advice to his nieces and nephews.
H s execution would have a devastating effect on his famly. (T
1638-39) Burns' daughter Geneva Hamilton said that the execution
of her father would be very hard for her and her children because
she wanted them to have the chance to get to know him (T 1871-72)
Burns' daughter Laura Evans said that the execution of her father
woul d have a negative inmpact on her, it would totally change her
life, and she would be devastated. (T 1910) Except that it was
couched in prospective terms because Burns is not yet dead, this
was the same type of evidence submitted by the state to establish
the Young famly's grief. Simlar evidence was held to be rel evant
and admi ssible because it suggested sonething positive about the

defendant's character and background in State v. Stevens, 319 O.

573, 879 P. 2d 162 (1994), although the Oegon court, by allow ng
an opi nion about what sentence would be better for the defendant's

children, went further than appellant is asking this Court to go.
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The cases relied upon by appellee, Brief of Appellee, at 39,

are inapposite. In Cardona v. State, 641 So. 2d 361 (Fla. 1995),

the defendant was convicted of nurder and sentenced to death for
kKilling her son through repeated acts of severe child abuse. This
Court ruled that the trial court did not abuse its discretion by
excluding proffered defense evidence of a report by the guardian ad
litem of the defendant's surviving children recommending a life

sentence, Id., at 365.

The evidence offered by Cardona was properly excluded because
it contained an express opinion about the appropriate sentence,

while the evidence offered by Burns did not. In Payne v. Tennes-

see, 9501 US. 808, 830 n. 2 (1991), the Suprene Court noted that
its decision to allow victim inpact evidence did not permt the
state to present opinions of the victims famly nmenbers regarding
the appropriate sentence. Accord § 921.141(7), Fla. Stat. (1992
Supp.). Mreover, the defense opinion evidence excluded in Cardona
was not offered to rebut opinion evidence presented by the state
regarding the appropriate sentence.

In Thonpson v. State, 619 So, 2d 261, 266 (Fla.), cert.

denied, __ US _ , 126 L. Ed. 2d 378 (1993), this Court found no
abuse of discretion when the trial court refused to allow defense
W tnesses to state their opinions regarding the appropriateness of
t he death sentence in that case. Again, Burns did not offer
evidence of his relatives' opinions regarding the appropriate
sentence, and the opinions offered by Thomas were not offered to

rebut the state's victim inpact evidence.
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In Rogers v. State, 511 So. 2d 526, 535 (Fla. 1987), cert.
denied, 484 U S. 1020 (1988), this Court rejected an argunent
raised for the first time on appeal that the sentencing judge erred
by not finding the mtigating circunstance of chil dhood traum
based solely upon a remark in a presentence investigation report
that Rogers was raised under the inpression that his nother was
dead, then as an adult he |earned she was still alive. This court
acknowl edged that childhood trauma should be considered in
mtigation, but found that the record did not support Rogers'
claim The Rogers opinion does not support the state's argument in

this case.

In Jackson v, State, 498 So. 2d 406, 413 (Fla. 1986), cert.
denied, 483 U S. 1010 (1987), this Court found no error in the
exclusion of defense proffered testinmony by the nurder victinls
brother, a mnister, that the famly sought justice, but not the
death penalty. This Court noted that one of the trial court's
reasons for excluding the evidence was that it would have opened
the door to the state presenting evidence that other famly nenbers
did not agree with the mnister and favored the death sentence.
Yet again, a case concerning opinions about the appropriate
sentence does not apply because Burns did not proffer such
i nappropriate opinion testinony.

However, Jackson does |end support to Burns' claim that when
one party presents evidence of a particular type he opens the door

to rebuttal evidence by the opposing party. In Skipper v. South

Carolina, 476 U.S. 1, 5 n. 1 (1986), and Sinmobns v. South Carolina,

26



512 U.S. _ , 114 S. . _ , 129 L. Ed. 2d 133, 143-47 (1994), the
Supreme Court ruled that due process of law entitled the defendant
to rebut he state's reliance upon his future dangerousness in
seeki ng deat h. Simlarly, due process entitled Burns to rebut the
state's evidence of the Young famly's grief with evidence of the
potential grief Burns' famly would experience if he were executed.
"Fair play and common sense dictates that what is sauce for the

goose is sauce for the gander." Sharp v. State, 221 So. 2d 217,

219 (Fla. 1st DCA 1969).
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| SSUE V

THE TRIAL COURT VIOLATED THE EI GHTH
AND FOURTEENTH AMENDMENTS BY DENYI NG
BURNS' REQUEST TO | NSTRUCT THE JURY
ON SPECI FI C NONSTATUTORY M Tl GATI NG
Cl RCUMSTANCES AND THAT UNANI MOUS
AGREEMENT WAS NOT REQUIRED FOR THE
CONSI DERATI ON  OFM Tl GATI NG FACTORS.

Appellee's reliance on Bovde v. California, 494 U S. 370

(1990), Brief of Appellee, at 41-42, is msplaced because the issue
addressed by that case was different from the issue presented in
this case. The question in Bovde was whether the California jury
instructions prior to a 1983 anendment precluded the jurors from
considering mtigating evidence of the defendant's character and
record which was not crime-related. Id., at 372-75 n. 1 and n. 2,
377-78. The Suprene Court held that the instructions in question
did not have that effect. Id., at 386. The question in this case
is not whether the jury instructions precluded the jury from
considering nonstatutory mitigating circunmstances, but whether the
instructions gave the jurors sufficient guidance in their consider-
ation of nonstatutory mtigating circunstances.

The essence of appellant's argument is that he is constitu-
tionally entitled to jury instructions on mitigating circunstances
which give jurors "sufficient guidance for determning the presence

or absence of the factor([s]." Espinosa v. Florida, 505 US  ,

112 §, C. 2926, 120 L. Ed. 2d 854, 858 (1992). Espi nosa i nposed
this requirement on aggravating circunstance jury instructions.
Appel l ant is seeking an extension of the Espinosa rule to mitigat=-

ing circunstance jury instructions, based upon the well established
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due process requirenent of jury instructions on the |aw applicable

to the defense. See Gardner v, State, 480 So. 2d 91, 92 (Fla.

1985); Motley v. State, 155 Fla. 545 20 So. 2d 798, 800 (1945).

The Supreme Court's decision in Bovde did not address this question
and has no bearing on its resolution.

Simlarly, appellee’s reliance on Harris v. Alabama, 513 U S.

4,115 s. ct. __, 130 L. Ed. 2d 1004 (1995), Brief of Appellee, at
42, is unavailing. In Harris, the Court held only that the Eighth

Amendnent did not require Al abama sentencing judges to give great
weight to jury sentencing recommendations:
The Constitution permts the trial judge,

acting alone, to inpose a capital sentence.

It is thus not offended when a State further

requires the sentencing judge to consider a

jury's recomendation and trusts the judge to

give it the proper weight.
Id., at 1016. That decision has no bearing on Florida |aw and
procedure in capital cases, much less appellant's argunent in this
case. Because Florida law requires the sentencing judge to give
great weight to jury reconmmendations of l|ife or death, Espinosa
treats Florida juries and judges as co-sentencers, requires jury
instructions on aggravating circunstances which give the jurors
sufficient guidance, and prohibits the weighing of invalid factors

by the jury or the judge. 120 L. Ed. 2d at 858-859.
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| SSUE VI

THE TRI AL COURT ERRED BY DENYI NG
BURNS' REQUEST TO | NSTRUCT THE JURY
THAT THE DEATH PENALTY |S RESERVED
FOR THE MOST AGGRAVATED AND LEAST
M TlI GATED OFFENSES.

Contrary to appellee's assertion, Brief of Appellee, at 43,
appellant is not suggesting that juries in capital cases should
conduct any form of proportionality review. The purpose of Burns'
requested instruction is to informthe jury, in keeping with
established Florida law, that the death sentence is reserved for
only the nobst aggravated and |east mtigated of nurder cases. This

instruction is needed because there is widely spread public

sentinent favoring the death penalty for any preneditated nurder.
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ISSUE VIT

THE TRIAL COURT VI OLATED THE EI GHTH
AVENDVENT  BY DENYI NG BURNS' REQUEST
TO INSTRUCT THE JURY THAT ITS SEN
TENCI NG RECOMVENDATI ON MUST BE d VEN
GREAT WEI GHT BY THE COURT.

Appellee is wrong in asserting that the jury's role in a
capital sentencing proceeding is nerely "advisory." Brief of
Appel lee, at 44. The United States Suprene Court has nmade it clear
that because of the "great weight" accorded jury recomendations of
life or death under Florida |aw, the true role of the Florida

penalty phase jury is that of a co-sentencer with the trial court

for purposes of Ei ghth Anendrment |aw Essinosa v. Florida, 505

us _ , 112 S C. 2926, 120 L. Ed. 2d 854, 859 (1992). Because
the jury functions as a co-sentencer, it is a violation of the
Eighth Anendnment to nmislead the jurors into thinking that their
role is only advisory and that true responsibility for sentencing
rests elsewhere. Caldwell v. Mssississi, 472 US. 320, 328-29,
(1985).

This Court can avoid Espinosa’s characterization of the
Florida jury's role only by changing Florida |law to renove the
"great weight" to be given to a jury recommendation of death

pursuant to Smith v. State, 515 So. 2d 182, 185 (Fla. 1987), cert.

denied, 485 U S. 971 (1988). Snmith was wongly decided because the

Tedder rule giving "great weight" to a jury recommendation of life

was never intended to apply to recommendati ons of death. See

Tedder v. State, 322 So. 2d 908, 910 (Fla. 1975). | nstead, when

the jury recommends death, the sentencing judge is required to
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exercise its own independent, reasoned judgnent in deciding whether

to inpose a death sentence, and giving excess weight to the jury's

death recommendation is reversible error. Ross v. State, 386 So

2d 1191, 1197 (Fla. 1980). Mreover, giving great weight solely to
life recomendations does not affect the jury's "advisory only"
role under the Eighth Amendnment. See Spaziano v. Florida, 468 U S.
447 (1984).
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