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STATEMENT OF THE FACTS 

R e s p o n d e n t  a c c e p t s  P e t i t i o n e r ' s  s t a t e m e n t  o f  t h e  c a s e  a n d  

facts, e x c e p t  t o  a d d :  

K e l l y  B o a z ,  t h e  u n d e r c o v e r  s h e r i f f ' s  d e p u t y ,  t e s t i f i e d  t h a t  

when,  h e  s a i d ,  R e s p o n d e n t  a t t e m p t e d  t o  s t a b  h im w i t h  i t .  G r i n a g e  

v .  S t a t e ,  19 F l a .  L .  Week ly  a t  D1763 ( F l a .  5 t h  DCA A u g u s t  19, 

1994). ( T  193) 

A fellow d e p u t y  t e s t i f i e d  t h a t  h e  h a d  worked w i t h  K e l l y  Boaz 

f o r  a b o u t  a year  a n d  h a d  s p o k e n  t o  o t h e r s  a b o u t  h i s  c h a r a c t e r .  

( T  392, 393, 396) H e  t o l d  t h e  j u r y  t h a t  K e l l y  Boaz  d o e s  not h a v e  

a r e p u t a t i o n  w i t h i n  t h e  l a w  e n f o r c e m e n t  c o m m u n i t y  f o r  b e i n g  

t r u t h f u l .  G r i n a g e  Y. S t a t e ,  19 F l a .  L .  Week ly  a t  D1763 ( F l a .  5 t h  

DCA August 19, 1994). ( T  395, 398, 418) @ 
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SUMMARY OF ARGUMENT 

POINT I: T h e  D i s t r i c t  C o u r t  c o r r e c t l y  h e l d  t h a t  t h e  t r i a l  

c o u r t  e r r e d  by i n s t r u c t i n g  R e s p o n d e n t ' s  j u r y  t h a t :  t h e  S t a t e  was 

n o t  r e q u i r e d  t o  p r o v e  t h a t  R e s p o n d e n t  knew t h a t  t h e  c o m p l a i n a n t  

was a law e n f o r c e m e n t  o f f i c e r  i n  o r d e r  f o r  R e s p o n d e n t  t o  be 

c o n v i c t e d  o f  a t t e m p t e d  f i r s t - d e g r e e  f e l o n y  m u r d e r  o f  a l a w  

e n f o r c e m e n t  o f f i c e r .  T h e  s t a t u t e  w h i c h  makes a t t e m p t e d  m u r d e r  of 

a l a w  e n f o r c e m e n t  o f f i c e r  a l i f e  f e l o n y  p u n i s h a b l e  a s  a c a p i t a l  

o f f e n s e  d o e s  n o t  c l e a r l y  s t a t e  t h a t  k n o w l e d g e  o f  t h e  v i c t i m ' s  

o c c u p a t i o n  i s  n o t  r e q u i r e d  f o r  c o n v i c t i o n  a n d  t h e  s u b s e c t i o n  i s  

p a r t  o f  a s t a t u t e  w h i c h  o t h e r w i s e  r e q u i r e s  s c i e n t e r  i n  o r d e r  f o r  

a d e f e n d a n t ' s  s e n t e n c e  f o r  o f f e n s e s  a g a i n s t  l a w  e n f o r c e m e n t  

officers t o  b e  greatly e n h a n c e d .  T h e  s t a t u t e  i s  v a g u e  b e c a u s e  i t  

d o e s  n o t  s p e c i f y  w h e t h e r  k n o w l e d g e  is a r e q u i r e m e n t  a n d  i t  must 

t h e r e f o r e  b e  c o n s t r u e d  a s  r e q u i r i n g  s c i e n t e r .  

POINT 11: The  q u e s t i o n s  c e r t i f i e d  t o  t h i s  H o n o r a b l e  C o u r t  

b y  t h e  D i s t r i c t  C o u r t  should e a c h  b e  a n s w e r e d  i n  t h e  n e g a t i v e .  

The f e l o n y  m u r d e r  s t a t u t e  i s  n o t  t h e  p r o p e r  v e h i c l e  f o r  c h a r g i n g  

a t t e m p t e d  m u r d e r  o f  a l a w  e n f o r c e m e n t  o f f i c e r .  Even i f  S e c t i o n  

783,04(1) (a )2  i s  a n  a p p r o p r i a t e  m e t h o d  f o r  c h a r g i n g  a t t e m p t e d  

m u r d e r  o f  a l a w  e n f o r c e m e n t  o f f i c e r ,  p r o o f  of  a necessary e lement  

o f  t h e  f e l o n y  u n d e r l y i n g  t h e  a l l e g e d  " a t t e m p t e d  f e l o n y  m u r d e r  of 

a l a w  e n f o r c e m e n t  o f f i c e r "  c a n n o t  s e r v e  a l s o  a s  p r o o f  of  t h e  

o v e r t  a c t  necessa ry  t o  c o n s t i t u t e  " a t t e m p t e d  f e l o n y  m u r d e r . "  I n  

a n y  e v e n t ,  t h e  i n f o r m a t i o n  i n  t h i s  case c h a r g e d  n o t h i n g  more  t h a n  

2 



aggravated assault on a l a w  enforcement officer a n d  c o u l d  not 

sustain a c o n v i c t i o n  for "attempted felony murder of a law 

enforcement officer." 

P O I N T  111: T h e  crime of  "attempted felony murder" has no 

b a s i s  i n  l o g i c  nor is it consistent with the established law of 

attempts. T h i s  H o n o r a b l e  Court i s  asked to reverse its decision 

in Amlotte v. State, 456 So. 2d 448 (Fla. 1 9 8 4 ) ,  a n d  declare that 

the crime of "attempted felony murder" does not exist i n  Florida, 

2a 



ARGUMENT 

POINT I 

THE D E C I S I O N  OF THE F I F T H  D I S T R I C T  
COURT OF APPEAL SHOULD BE AFFIRMED 
B E C A U S E  T H E  T R I A L  COURT ERRED BY 
INSTRUCTING THE J U R Y  AT RESPONDENT'S 
T R I A L  FOR A T T E M P T E D  F I R S T - D E G R E E  
F E L O N Y  MURDER OF A LAW ENFORCEMENT 
O F F I C E R  T H A T  T H E  S T A T E  WAS NOT 
R E Q U I R E D  T O  PROVE THAT THE ACCUSED 
KNEW THAT THE COMPLAINANT WAS A L A W  
ENFORCEMENT O F F I C E R .  

R e s p o n d e n t  was c h a r g e d  w i t h  " a t t e m p t e d  f i r s t  d e g r e e  f e l o n y  

m u r d e r  o f  a l a w  e n f o r c e m e n t  o f f i c e r . "  ( R  1 2 0 )  T h e  a m e n d e d  

i n f o r m a t i o n  a l l e g e d  t h a t  R e s p o n d e n t :  

. . . a t t e m p t r e d ]  t o  m u r d e r  KELLY BOAZ, a 
l a w  e n f o r c e m e n t  o f f i c e r  f o r  t h e  O r a n g e  
C o u n t y  S h e r i f f ,  w h i l e  s a i d  KELLY BOAZ was 
e n g a g e d  i n  t h e  l a w f u l  p e r f o r m a n c e  o f  h i s  
d u t y  t o - w i t :  a n  u n d e r c o v e r  narcotics 
i n v e s t i g a t i o n ,  a n d  i n  f u r t h e r a n c e  of s a i d  
a t t e m p t  HAROLD LEONARD G R I N A G E  d i d  g r a b  
KELLY BOAZ a r o u n d  t h e  n e c k  a n d  d i d  t h r u s t  
a k n i f e  t o w a r d  t h e  c h e s t  o r  t h r o a t  a r e a  
of  KELLY BOAZ, a n  a c t  w h i c h  c o u l d  h a v e  
c a u s e d  t h e  d e a t h  o f  KELLY BOAZ, a n d  w h i c h  
a c t  o c c u r r e d  d u r i n g  t h e  p e r p e t r a t i o n  o f  
an a t t e m p t e d  r o b b e r y  b y  HAROLD LEONARD 
GRINAGE o f  KELLY BOAZ. 

( R  120)  

D e p u t y  Boaz ,  who a t  t h e  t ime  o f  R e s p o n d e n t ' s  t r i a l  h a d  b e e n  

t r a n s f e r r e d  t o  r o a d  p a t r o l ,  w a s  w o r k i n g  a s  a n  u n d e r c o v e r  

n a r c o t i c s  a g e n t  on t h e  n i g h t  of this i n c i d e n t .  ( T  167 ,  168,  1 7 0 ,  

1 7 1 ,  208, 209) H e  d r o v e  a n  u n m a r k e d  automobile, d r e s s e d  a n d  wore 

h i s  h a i r  i n  a f a s h i o n  c a l c u l a t e d  t o  c o n c e a l  h i s  o c c u p a t i o n ,  a n d  

n e v e r  i d e n t i f i e d  h i m s e l f  a s  a l a w  e n f o r c e m e n t  o f f i c e r .  ( T  1 7 1 ,  

1 7 3 ,  2 1 4 )  R e s p o n d e n t  d i d  n o t  k n o w  K e l l y  Boaz was a l a w  

3 



e n f o r c e m e n t  o f f i c e r .  ( T  325, 328) 

T h e  p r o s e c u t i o n  r e q u e s t e d  and w a s  g r a n t e d  a n  i n s t r u c t i o n  t o  

t h e  j u r y  t h a t  i t  was n o t  n e c e s s a r y  f o r  t h e  S t a t e  t o  p r o v e  t h a t  

R e s p o n d e n t  k n e w  t h a t  K e l l y  Boaz w a s  a l a w  e n f o r c e m e n t  o f f i c e r  i n  

o r d e r  f o r  R e s p o n d e n t  t o  be  f o u n d  g u i l t y  o f  a t t e m p t e d  m u r d e r  o f  a 

l a w  e n f o r c e m e n t  o f f i c e r .  ( T  597)  R e s p o n d e n t ' s  o b j e c t i o n s  t o  t h e  

j u r y  i n s t r u c t i o n  were o v e r r u l e d  a n d  J u d g e  W h i t e  t o l d  t h e  j u r y :  

THE COURT: * * * 
I n  o r d e r  t o  c o n v i c t  o f  f i r s t  d e g r e e  

f e l o n y  m u r d e r ,  i t  i s  n o t  n e c e s s a r y  f o r  
t h e  S t a t e  t o  p r o v e  t h a t  t h e  d e f e n d a n t  h a d  
a p r e m e d i t a t e d  d e s i g n  o r  i n t e n t  t o  kill. 

R o b b e r y  w i l l  b e  d e f i n e d  f o r  y o u  
l a t e r .  

I t  i s  n o t  n e c e s s a r y  f o r  t h e  S t a t e  t o  
p r o v e  t h a t  H a r o l d  G r i n a g e  k n e w  t h a t :  Kelly 
Boaz was a l a w  e n f o r c e m e n t  o f f i c e r .  

( T  5 9 7 ,  5 9 9 ,  600 ,  6 7 1 )  The j u d g e  a l s o  t o l d  t h e  j u r y  t h a t  i n  

o r d e r  t o  p r o v e  " f i r s t - d e g r e e  f e l o n y  m u r d e r  o f  a l a w  e n f o r c e m e n t  

o f f i c e r , "  t h e  State w o u l d  h a v e  t o  s h o w  t h a t  R e s p o n d e n t  d i d  "some 

a c t  t o w a r d s  c o m m i t t i n g  t h e  cr ime of  f i r s t  d e g r e e  f e l o n y  m u r d e r  of  

a law e n f o r c e m e n t  o f f i c e r  . . . " (T 670)  

R e s p o n d e n t  r e c o g n i z e s  t h a t  t h e  F i r s t  District C o u r t  o f  

A p p e a l  h a s  h e l d ,  i n  C a r p e n t i e r  v .  S t a t e ,  507 So .  2 d  1355 (Fla. 

1st DCA 1 9 9 1 ) ,  t h a t  a d e f e n d a n t ' s  k n o w l e d g e  that t h e  alleged 

v i c t i m  i s  a l a w  e n f o r c e m e n t  o f f i c e r  i s  n o t  an e lement  o f  t h e  

o f f e n s e  o f  a t t e m p t e d  m u r d e r  o f  a l a w  e n f o r c e m e n t  o f f i c e r .  See 

a l s o  - I s a a c  v .  S t a t e ,  626 S o .  2 d  1082 ( F l a .  1st D C A  1993) ;  a n d  

E v a n s  v .  S t a t e ,  625  S o .  2 d  915 (Fla, 1st DCA 1993) .  R e s p o n d e n t  

I_ 
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c o n t e n d s ,  h o w e v e r ,  t h a t  k n o w l e d g e  o f  t h e  v i c t i m ' s  o c c u p a t i o n  i s  a 

necessary e lement  o f  t h e  c r i m e .  T h e  F i f t h  D i s t r i c t  C o u r t  o f  

A p p e a l  s o  h e l d :  

G r i n a g e  u r g e s ,  a n d  w e  a g r e e ,  
t h a t  b e f o r e  h e  can b e  c o n v i c t e d  o f  
a t t e m p t i n g  t o  m u r d e r  a p o l i c e  
o f f i c e r  e n g a g e d  i n  t h e  l a w f u l  
p e r f o r m a n c e  o f  h i s  d u t y ,  t h e  S t a t e  
m u s t  a l l e g e  a n d  p r o v e  t h a t  h e  k n e w  
h i s  v i c t i m  was a p o l i c e  o f f i c e r .  . . .  

G r i n a g e  v .  S t a t e ,  19 F l a .  L .  Weekly D1763,  a t  D1764 ( F l a .  5 t h  D C A  

A u g u s t  1 9 ,  1 9 9 4 ) .  

S e c t i o n  7 8 4 . 0 7 ( 3 )  i s  a s u b s e c t i o n  o f  S e c t i o n  7 8 4 . 0 7  w h i c h  i s  

e n t i t l e d  "Assault or b a t t e r y  o f  law enforcement o f f i c e r s ,  

f i r e f i g h t e r s ,  i n t a k e  o f f i c e r s ,  or o t h e r  s p e c i f i e d  o f f i c e r s ;  

reclassification of offenses." S e c t i o n  7 8 4 . 0 7 ( 3 )  p r o v i d e s :  

(3)  N o t w i t h s t a n d i n g  t h e  
p r o v i s i o n s  of  a n y  o t h e r  s e c t i o n ,  a n y  
p e r s o n  who i s  c o n v i c t e d  o f  a t t e m p t e d  
m u r d e r  o f  a l a w  e n f o r c e m e n t  o f f i c e r  
e n g a g e d  i n  t h e  l a w f u l  p e r f o r m a n c e  of  
h i s  d u t y  o r  who i s  c o n v i c t e d  o f  
a t t e m p t e d  m u r d e r  o f  a l a w  
e n f o r c e m e n t  o f f i c e r  w h e n  t h e  
m o t i v a t i o n  f o r  s u c h  a t t e m p t  was 
r e l a t e d ,  a l l  o r  i n  p a r t ,  t o  t h e  
l a w f u l  d u t i e s  o f  t h e  o f f i c e r ,  s h a l l  
b e  g u i l t y  o f  a l i f e  f e l o n y ,  
p u n i s h a b l e  a s  p r o v i d e d  i n  s .  
7 7 5 . 0 8 2 5 .  

S e c t i o n  7 7 5 . 0 8 2 5  i n  t u r n  r e q u i r e s  a n y o n e  c o n v i c t e d  o f  a t t e m p t e d  

m u r d e r  o f  a law e n f o r c e m e n t  o f f i c e r  t o  s e r v e  2 5  years  i n  p r i s o n  

b e f o r e  b e c o m i n g  e l i g i b l e  f o r  p a r o l e .  

I n  C a r p e n t i e r  v .  S t a t e ,  s u p r a ,  t h e  First D i s t r i c t  C o u r t  o f  

A p p e a l  d i v i d e d  S e c t i o n  7 8 4 . 0 7 ( 3 )  i n t o  t w o  p a r t s  a n d  d i s c e r n e d  
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l o g i c  i n  c o n c l u d i n g  t h a t  " P a r t  O n e , "  t h e  a t t e m p t e d  m u r d e r  o f  a 

l a w  e n f o r c e m e n t  o f f i c e r  e n g a g e d  i n  h i s  l a w f u l  d u t i e s ,  was a 

s t r i c t  l i a b i l i t y  cr ime a n d  t h a t  " P a r t  Two" by c o n t r a s t  r e q u i r e s  

p r o o f  o f  m e n s  r ea  b e c a u s e  " P a r t  Two" m a k e s  i t  t h e  same crime e v e n  

i f  t h e  o f f i c e r  i s  n o t  e n g a g e d  i s  h i s  d u t i e s ,  i f  t h e  S t a t e  can 

p r o v e  t h a t  t h e  a t t e m p t  was m o t i v a t e d  b y  t h e  o f f i c e r ' s  d u t i e s .  

R e s p o n d e n t  a s s e r t s  t h a t  t h i s  c o n c l u s i o n  i s ,  r a t h e r ,  i l l o g i c a l  a n d  

t h a t  S e c t i o n  7 8 4 . 0 7 ( 3 )  i s ,  a t  b e s t ,  v a g u e  b e c a u s e  i t  f a i l s  t o  

s p e c i f y  w h e t h e r  o r  n o t  k n o w l e d g e  o f  t h e  v i c t i m ' s  o c c u p a t i o n  i s  a 

r e q u i r e m e n t .  I n  o r d e r  f o r  S e c t i o n  7 8 4 . 0 7 ( 3 )  t o  b e  l a w f u l l y  

a p p l i e d ,  t h e  t r i e r  o f  f a c t  m u s t  b e  r e q u i r e d  t o  f i n d  k n o w l e d g e  a n d  

-- 

i n t e n t  t o  v i o l a t e  t h e  s t a t u t e  b e f o r e  a c o n v i c t i o n  can  b e  h a d .  

R e s p o n d e n t  m a i n t a i n s  t h a t  " P a r t  Two" o f  S e c t i o n  7 8 4 . 0 7 ( 3 )  

o p e r a t e s  o n l y  t o  q u a l i f y  a s  a l i f e  f e l o n y  an a t t e m p t  on an o f f -  

d u t y  l a w  e n f o r c e m e n t  o f f i c e r ' s  life, a n d  n o t  t o  a d d  s p e c i f i c  

i n t e n t  t o  t h e  s u b s e c t i o n ,  b e c a u s e  t h a t  i s  a l r e a d y  r e q u i r e d .  

A t t e m p t e d  m u r d e r  o f  a l a w  e n f o r c e m e n t  o f f i c e r  i s  p a r t  of t h e  

b a t t e r y  an  a l a w  e n f o r c e m e n t  o f f i c e r  s t a t u t e ,  a n d  b a t t e r y  o n  a 

l a w  e n f o r c e m e n t  o f f i c e r  i s  a l r e a d y  a s p e c i f i c  i n t e n t  c r i m e  

b e c a u s e  i t  r e q u i r e s  a s u b j e c t i v e  i n t e n t  t o  commi t  n o t  o n l y  s i m p l e  

b a t t e r y  b u t  t h e  m o r e  s e r i o u s  o f f e n s e  o f  b a t t e r y  o n  a l a w  

e n f o r c e m e n t  o f f i c e r ,  i-. e . ,  one m u s t  know t h a t :  t h e  v i c t i m  i s  a 

l a w  e n f o r c e m e n t  o f f i c e r .  E v a n s  v .  S t a t e ,  4 5 2  S o .  2d 1093 ( F l a .  

2d D C A  1 9 8 4 ) .  I t  i s  n o t  l o g i c a l  t o  e l i m i n a t e  t h e  n e c e s s i t y  o f  

p r o v i n g  k n o w l e d g e  f o r  t h e  e v e n  g r e a t e r  o f f e n s e  o f  a t t e m p t e d  

m u r d e r  o f  a l a w  e n f o r c e m e n t  o f f i c e r .  L i k e w i s e ,  i t  i s  n o t  l o g i c a l  a 
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t o  r e q u i r e  k n o w l e d g e  f o r  t h e  a t t e m p t e d  m u r d e r  o f  an o f f - d u t y  l a w  

e n f o r c e m e n t  o f f i c e r ,  a n d  n o t  r e q u i r e  k n o w l e d g e  f o r  t h e  a t t e m p t e d  

m u r d e r  o f  a n  o n - d u t y ,  u n i f o r m e d  p o l i c e m a n ,  w h o s e  s t a t u s  i s  

o b v i o u s .  

T h e  k n o w l e d g e  r e q u i r e m e n t  i n  S e c t i o n  7 8 4 . 0 7 ( 2 )  ( a s s a u l t :  o r  

b a t t e r y  o n  a l a w  e n f o r c e m e n t  o f f i c e r )  s u g g e s t s  t h a t  a n  i n c r e a s e  

i n  a p r i s o n  s e n t e n c e  s h o u l d  b e  b a s e d  on s o m e t h i n g  a d e f e n d a n t  

i n t e n d e d  t o  d o .  C a r p e n t i e r  h o l d s  i n s t e a d  t h a t  t h e  p e n a l t y  f o r  a n  

a c t  can b e  v a s t l y  e n h a n c e d  o n  t h e  b a s i s  o f  a f a c t  t h a t  t h e  

d e f e n d a n t  knows  n o t h i n g  a b o u t .  T h e r e  i s  no r e a s o n  f o r  a s s u m i n g  a 

l e s s e r  p r o o f  r e q u i r e m e n t  f o r  t h e  g r e a t e r  o f f e n s e  o f  a t t e m p t e d  

m u r d e r  t h a n  f o r  a s s a u l t  o r  b a t t e r y .  

B e c a u s e  t h e  L e g i s l a t u r e  d i d  n o t  s p e c i f y  t h a t  t h e r e  i s  no  

k n o w l e d g e  r e q u i r e m e n t  u n d e r  S e c t i o n  7 8 4 . 0 7 ( 3 ) ,  i t  i s  n o t  c l e a r  

t h a t  t h e  L e g i s l a t u r e  i n t e n d e d  t o  e l i m i n a t e  s c i e n t e r  f o r  a t t e m p t e d  

m u r d e r  o f  a law e n f o r c e m e n t  o f f i c e r .  T h e  statute m u s t  b e  r e a d  

w i t h  c o n s i d e r a t i o n  o f  t h e  o t h e r  p r o v i s i o n s  i n  C h a p t e r  784, a l l  of  

w h i c h  p o i n t  t o  a k n o w l e d g e  r e q u i r e m e n t .  T h e  l a n g u a g e ,  

" N o t w i t h s t a n d i n g  t h e  p r o v i s i o n s  o f  a n y  other s e c t i o n , "  r e f e r s  to 

o t h e r  p e n a l t y  p r o v i s i o n s ,  s u c h  a s  S e c t i o n s  7 7 5 . 0 8 2  a n d  921 .001 ,  

w h i c h  m i g h t  o t h e r w i s e  i n d i c a t e  t h a t  S e c t i o n  7 8 4 . 0 7 ( 3 )  i s  l e s s  

t h a n  a l i f e  f e l o n y  o r  may  b e  p u n i s h e d  by l e s s  t h a n  a s e n t e n c e  of  

l i f e  a n d  a m a n d a t o r y  minimum term o f  2 5  y e a r s .  

T h e  S t a t e  o f  F l o r i d a  p r o v i d e s  i n  i t s  b r i e f  e x a m p l e s  o f  why 

i t  s h o u l d  n o t  b e  p r e s u m e d  t h a t  S e c t i o n  7 8 4 . 0 7 ( 2 ) ( a ) 2  r e q u i r e s  n o  
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p r o o f  o f  s c i e n t e r l .  In State v .  S o r a k r a i ,  5 4 3  So. 2d 2 9 4  ( F l a w  

2d DCA 1989) ,  t h e  S e c o n d  D i s t r i c t  C o u r t  o f  A p p e a l  f o u n d  t h a t  t h e  

s t a t u t e  p r o h i b i t i n g  l e w d  a n d  l a s c i v i o u s  c o n d u c t  d o e s  n o t  r e q u i r e  

t h e  d e f e n d a n t  t o  k n o w  t h a t  t h e  v i c t i m  w a s  u n d e r  t h e  a g e  1 6 ,  

b e c a u s e  i t s  e l e m e n t s  were  d e p e n d e n t  u p o n  t h e  s e x u a l  b a t t e r y  

s t a t u t e  w h i c h  p r o v i d e s  t h a t  i g n o r a n c e  o f  a v i c t i m ' s  a g e  i s  n o  

defense. s s .  8 0 0 . 0 4 ,  7 9 4 . 0 2 1 ,  F l a .  S t a t .  ( 1 9 9 3 ) .  T h e  s t a t u t e  

u n d e r  w h i c h  R e s p o n d e n t  w a s  p r o s e c u t e d ,  h o w e v e r ,  d o e s  n o t  

e l i m i n a t e  t h e  n e e d  f o r  p r o o f  t h a t  h e  a t  l e a s t  h a d  k n o w l e d g e  o f  

t h e  e l e m e n t  w h i c h  made t h e  c h a r g e d  c r i m e  s o  s e r i o u s ,  a n d  t h e  

s u b s e c t i o n  o f  t h e  s t a t u t e  u p o n  w h i c h  h i s  p r o s e c u t i o n  was  

d e p e n d e n t  ( S e c t i o n  7 8 4 . 0 7 ( 2 ) )  d o e s  - r e q u i r e  s u c h  k n o w l e d g e .  T h e  

D i s t r i c t  C o u r t  w r o t e :  

W h i l e  t h e  " k n o w i n g l y  
c o m m i t t i n g "  l a n g u a g e  [ o f  S e c t i o n  
7 8 4 . 0 7 ( 2 ) ]  i s  n o t  r e p e a t e d  i n  
s u b s e c t i o n  ( 3 ) ,  i t  i s  r e p l a c e d  b y  
t h e  l e g a l l y  e q u i v a l e n t  w o r d  

a t t e m p t e d  ," A s  J u s t i c e  O v e r t o n  
o b s e r v e d  i n  his d i s s e n t i n g  o p i n i o n  
i n  A m l o t t e  v .  S t a t e ,  456 So .  2d 4 4 8 ,  
4 5 0  ( F l a .  1 9 8 4 ) ,  " A  c o n v i c t i o n  for 
t h e  o f f e n s e  o f  a t t e m p t  h a s  always 
r e q u i r e d  p r o o f  o f  t h e  i n t e n t  t o  
c o m m i t  t h e  u n d e r l y i n g  c r ime . "  Here 
t h e  u n d e r l y i n g  crime i s  " t h e  m u r d e r  
o f  a p o l i c e  o f f i c e r  e n g a g e d  i n  t h e  
l a w f u l  p e r f o r m a n c e  o f  h i s  d u t y . "  
H o w  c o u l d  G r i n a g e  h a v e  i n t e n d e d  t o  

I t  

1 " A n o t h e r  e x a m p l e  can b e  seen i n  s e c t i o n  7 9 4 . 0 2 1 ,  F l a .  
S t a t u t e s  (1993) ,  w h i c h  d e a l s  w i t h  s e x u a l  b a t t e r y .  T h e  s t a t u t e  
p r o v i d e s  t h a t  w h e n e v e r  t h e  i s s u e  arises a s  t o  a v i c t i m  b e i n g  
under a c e r t a i n  age t h e  d e f e n d a n t  c a n n o t  a r g u e  m i s t a k e n  b e l i e f ,  
i g n o r a n c e ,  o r  e v e n  m i s r e p r e s e n t a t i o n .  S e e  a l s o  S t a t e  v .  
S o r a k r a i ,  5 4 3  S o .  2d 2 9 4  ( F l a .  2 d  DCA 1989),(which a p p l i e d  t h e  
same requ i r emen t  t o  s e c t i o n  8 0 0 . 0 4 ( 2 ) ) .  . . . " ( P a g e s  1 3 - 1 4 ,  
P e t i t i o n e r ' s  B r i e f  on t h e  Mer i t s , )  ( E m p h a s i s  s u p p l i e d . )  

-9 
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m u r d e r  ( f e l o n y  o r  o t h e r w i s e )  a " l a w  
e n f o r c e m e n t  o f f i c e r  . . . e n g a g e d  i n  
t h e  l a w f u l  p e r f o r m a n c e  o f  h i s  d u t y , "  
i f  h e  d i d  n o t  know t h a t  Boaz  was, i n  
f a c t ,  a p o l i c e  o f f i c e r ?  We a g r e e  
t h a t  t h e  c o u r t  e r r e d  i n  i n s t r u c t i n g  
t h e  j u r y  t h a t  t h e  S t a t e  was not 
r e q u i r e d  t o  p r o v e  s u c h  k n o w l e d g e .  

G r i n a g e  v .  S t a t e ,  1 9  F l a .  L. W e e k l y  a t  D 1 7 6 4 .  ( E m p h a s i s  i n  

original). 

T h e  c o n c e p t  o f  f e l o n y  m u r d e r  i t s e l f  h a s  b e e n  s t r e t c h e d  

b e y o n d  l o g i c  a l r e a d y  by t h e  j u d i c i a l  c r e a t i o n  i n  F l o r i d a  o f  t h e  

cr ime o f  " a t t e m p t e d  f e l o n y  m u r d e r , "  an o f f e n s e  w h i c h  m o s t  o t h e r  

s t a t e s  h a v e  r e j e c t e d  a s  " l o g i c a l l y  i m p o s s i b l e . "  See - A m l o t t e  v .  

S t a t e ,  4 5 6  S o .  2 d  4 4 8 ,  4 5 0  ( F l a .  1 9 8 4 )  ( J u s t i c e  O v e r t o n ,  

d i s s e n t i n g ) .  F e l o n y  m u r d e r  i s  a s t a t u t o r i l y  c r e a t e d  b r a n d  of  

m u r d e r  whose  u n d e r l y i n g  c o m m i s s i o n  o f  a f e l o n y  s u b s t i t u t e s  f o r  

t h e  p r o o f  o f  p r e m e d i t a t i o n ,  - i. 2 . )  i n t e n t ,  t h a t  w o u l d  o t h e r w i s e  

b e  necessary .  See - s .  7 8 2 . 0 4 ( 1 ) ( a ) 2 . ,  F l a .  S t a t .  ( 1 9 9 3 ) .  To t h i s  

l e g a l  f i c t i o n ,  t h a t  p r e m e d i t a t i o n  f o r  m u r d e r  i s  s u p p l i e d  by an 

u n d e r l y i n g  f e l o n y ,  t h e  S t a t e  a s k e d  R e s p o n d e n t ' s  t r i a l  j u d g e  t o  

a d d  a n  i n s t r u c t i o n  t h a t  t h e  S t a t e  d i d  n o t  n e e d  t o  p r o v e  a n y  

k n o w l e d g e  o f  t h e  c r u c i a l  f a c t  t h a t  w o u l d  a g g r a v a t e  a t t e m p t e d  

m u r d e r  t o  a l i f e  f e l o n y  s u b j e c t  t o  a c a p i t a l  s e n t e n c e .  

When c o n s i d e r i n g  w h e t h e r  t o  a u t h o r i z e  t h e  e n h a n c e m e n t  o f  a 

d e f e n d a n t ' s  s e n t e n c e  v i a  a s e n t e n c i n g  g u i d e l i n e s  d e p a r t u r e ,  o t h e r  

D i s t r i c t  C o u r t s  h a v e  p r e s u m e d  t h e  n e c e s s i t y  o f  k n o w l e d g e  a s  a 

f a c t o r  t o  j u s t i f y  t h e  i n c r e a s e d  p u n i s h m e n t .  I n  Viera  v .  S t a t e ,  

532 S o .  2d 7 4 3  ( F l a .  3d DCA 1 9 8 8 ) ,  w h e r e i n  t h e  d e f e n d a n t  was 

c o n v i c t e d  o f  a t t e m p t e d  f i r s t - d e g r e e  m u r d e r ,  t h e  v i c t i m  was a n  0 
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o u t - o f - u n i f o r m  p o l i c e  o f f i c e r .  T h e  D i s t r i c t  C o u r t  a p p r o v e d  t h e  

v i c t i m ' s  s t a t u s  a s  a l a w  e n f o r c e m e n t  o f f i c e r  a s  a g r o u n d s  f o r  

d e p a r t u r e  b e c a u s e  Viera  knew s h e  was a p o l i c e  o f f i c e r :  

. . . We r e j e c t  V i e r a ' s  a r g u m e n t  
t h a t  b e c a u s e  h e  d i d  n o t  know a t  t h e  
o u t s e t  t h a t  h i s  i n t e n d e d  v i c t i m  was 
a p o l i c e  o f f i c e r ,  h i s  d e p a r t u r e  
s e n t e n c e  c a n n o t  s t a n d .  V ie ra  knew 
b e f o r e  t h e  s h o o t i n g  a n d  s t r u g g l e  
t h a t  t h e  v i c t i m  w a s  a p o l i c e  
o f f i c e r .  U n d e r  t h e s e  c i r c u m s t a n c e s ,  
t h e  f a c t  t h a t  t h e  v i c t i m  w a s  a 
p o l i c e  o f f i c e r  was a v a l i d  r e a s o n  
f o r  d e p a r t u r e .  Garza v .  S t a t e ,  518 
So.  2d 978  ( F l a .  2d D C A  1988) ;  B a k e r  
v. S t a t e ,  4 6 6  So .  2d 1144  ( F l a .  3 d  
D C A  1 9 8 5 ) ,  a f f ' d ,  483  S o .  2d 4 2 3  
( F l a .  1986) .  B a k e r  established t h a t  
a d e f e n d a n t  " w h o c h o o s e s  t o  make a 
p o l i c e  o f f i c e r  a c t i n g  i n  t h e  l i n e  of 
d u t y  t h e  v i c t i m  o f  h i s  crime i s  t o  
b e  t r e a t e d  d i f f e r e n t l y  t h a n  a 
d e f e n d a n t  who c o m m i t s  t h e  same crime 
u p o n  a n  o r d i n a r y  c i t i z e n . "  4 6 6 .  So .  
2 d  a t  1 1 4 6 .  T h e  t r i a l  c o u r t ' s  
i m p o s i t i o n  of  t h e  d e p a r t u r e  s e n t e n c e  
was not f o u n d e d  on V ie ra ' s  i g n o r a n c e  
o f  t h e  v i c t i m ' s  o c c u p a t i o n  when h e  
f i r s t  a p p r o a c h e d  h e r ,  but: r a t h e r ,  
u p o n  V i e r a ' s  c o m m i s s i o n  o f  t h e  
o f f e n s e  o f  a t t e m p t e d  m u r d e r  o f  a 
p o l i c e  o f f i c e r .  T h e  f i r s t  reason 
f o r  d e p a r t u r e  w a s ,  t h e r e f o r e ,  
p r o p e r .  

Viers 5 2 3  So .  2d  a t  745 .  ( E m p h a s i s  s u p p l r l e d . )  B a k e r  v .  S t a t e ,  -' 

i n  t u r n ,  h a d  r e l i e d  o n  t h e  f a c t  t h a t  B a k e r  k n e w  h i s  v i c t i m  was a 

p o l i c e  o f f i c e r  a n d  c i t e d  S m i t h  v .  S t a t e ,  6 8 2  P. 2d 1 1 2 5  ( A l a s k a  

C t .  App. 1 9 8 4 )  w h i c h  h e l d  t h a t  w h e r e  t h e  s e n t e n c i n g  g u i d e l i n e s  

s t a t u t e  s p e c i f i e d ,  a s  an a g g r a v a t i n g  f a c t o r  j u s t i f y i n g  a n o n -  

p r e s u m p t i v e  s e n t e n c e ,  t h e  f a c t  t h a t  t h e  d e f e n d a n t  k n o w f n g l y  

d i r e c t e d  t h e  c o n d u c t  c o n s t i t u t i n g  t h e  o f f e n s e  a t ,  among o t h e r s ,  a 
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l a w  e n f o r c e m e n t  o f f i c e r ,  a s e n t e n c e  i n  e x c e s s  o f  t h e  p r e s u m p t i v e  

s e n t e n c e  wou ld  b e  u p h e l d .  

T h e  L e g i s l a t u r e  d i d  n o t  make i t  c l e a r  i n  S e c t i o n  784.07(3) 

t h a t  n o  p r o o f  o f  k n o w l e d g e  i s  r e q u i r e d  i n  o r d e r  t o  p r o v e  

a t t e m p t e d  m u r d e r  o f  a l a w  e n f o r c e m e n t  o f f i c e r .  I n  t h i s  r e g a r d ,  

t h e  F i f t h  D i s t r i c t  Court o f  A p p e a l  n o t e d  t h a t  t h e  h o l d i n g  i n  

S t a t e  v .  M e d l i n ,  2 7 3  So .  2 d  3 9 4 ,  396 ( F l a .  1 9 7 3 ) ,  w h i c h  was t h a t  

t h e  l e g i s l a t i v e  d e n u n c i a t i o n  o f  a n  a c t  a s  c r i m i n a l  d o e s  n o t  

r e q u i r e  t h e  S t a t e  t o  p r o v e  that t h e  c o m m i s s i o n  o f  t h e  a c t  was 

d o n e  w i t h  c r i m i n a l  i n t e n t ,  i s  i n c o n s i s t e n t  w i t h  t h e  U n i t e d  S t a t e s  

S u p r e m e  C o u r t ' s  r e c e n t  h o l d i n g  on  t h e  s u b j e c t .  G r i n a g e  v. S t a t e ,  

19 F l a .  L .  Week ly  D1763, 1765  ( F l a .  5 t h  DCA A u g u s t  1 9 ,  1994) .  I n  

S t a p l e s  v .  U n i t e d  S t a t e s ,  511 U .  S .  - , 1 2 8  L. E d .  2 d  6 0 8 ,  114 

S .  Ct. 1 7 9 3  ( 1 9 9 4 ) ,  t h e  S u p r e m e  C o u r t  h e l d  t h a t  i n  o r d e r  t o  b e  

g u i l t y  of  v i o l a t i n g  t h e  N a t i o n a l  F i r e a r m s  Act, s o m e o n e  a c c u s e d  o f  

p o s s e s s i n g  an i l l e g a l  f i r e a r m  m u s t  know t h a t  t h e  r i f l e  h a d  t h e  

c h a r a c t e r i s t i c s  t h a t  made i t  i l l e g a l .  Among t h e  r e a s o n s  f o r  t h e  

h o l d i n g  w a s  t h a t  t h e  s t a t u t e  w a s  s i l e n t  c o n c e r n i n g  t h e  m e n s  r ea  -- 
element a n d ,  e q u a l l y  p e r t i n e n t  t o  t h i s  c a s e ,  " T h e  p o t e n t i a l l y  

h a r s h  p e n a l t y  a t t a c h e d  t o  v i o l a t i o n  o f  [ t h e  N a t i o n a l  F i r e a r m s  

Ac t ] - -up  t o  10 y e a r s '  i m p r i s o n m e n t - - c o n f i r m s  o u r  r e a d i n g  o f  t h e  

Act." _ *  I d  1 2 8  L ,  E d .  2d a t  623.  T h e  Supreme C o u r t  w r o t e :  

. . . H i s t o r i c a l l y ,  t h e  p e n a l t y  
i m p o s e d  u n d e r  a s t a t u t e  h a s  b e e n  a 
s i g n i f i c a n t  c o n s i d e r a t i o n  i n  
d e t e r m i n i n g  w h e t h e r  t h e  s t a t u t e  
s h o u l d  b e  c o n s t r u e d  a s  d i s p e n s i n g  
w i t h  m e n s  r ea .  C e r t a i n l y ,  t h e  ca ses  
t h a t  f i r s t  d e f i n e d  t h e  c o n c e p t  o f  
t h e  p u b l i c  w e l f a r e  offense a l m o s t  

-- 
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u n i f o r m l y  i n v o l v e d  s t a t u t e s  t h a t  
p r o v i d e d  f o r  o n l y  l i g h t  p e n a l t i e s  
s u c h  a s  f i n e s  o r  s h o r t  j a i l  
s e n t e n c e s ,  n o t  i m p r i s o n m e n t  i n  t h e  
s t a t e  p e n i t e n t i a r y .  . . . 

-* I d  ’ 128 L .  Ed .  2d a t  6 2 3 .  I f  t h e  p o s s i b i l i t y  o f  t h e  i m p o s i t i o n  

o f  a t e n - y e a r  p r i s o n  s e n t e n c e  f o r  a cr ime w a s  e n o u g h  o f  a 

c o n s i d e r a t i o n  t o  l e a d  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  t o  f i n d  

t h a t  t h e  crime u n d e r  r e v i e w  r e q u i r e d  p r o o f  o f  m e n s  rea t h e n  t h e  - -9 

minimum s e n t e n c e  o f  l i f e  w i t h o u t  e l i g i b i l i t y  f o r  p a r o l e  f o r  2 5  

y e a r s  w h i c h  i s  m a n d a t o r y  f o r  a v i o l a t i o n  o f  7 8 4 . 0 7 ( 3 )  s u r e l y  

c o m p e l s  a s imi l a r  r e s u l t  i n  F l o r i d a .  

B e c a u s e  t h e  s t a t u t e  i s  v a g u e ,  t h e  q u e s t i o n  o f  w h e t h e r  t h e  

cr ime o f  a t t e m p t e d  m u r d e r  o f  a l a w  e n f o r c e m e n t  o f f i c e r ,  l i k e  all 

o t h e r  v i o l e n t  crimes a g a i n s t  l a w  enforcement o f f i c e r s ,  r e q u i r e s  

k n o w l e d g e  t h a t  t h e  v i c t i m  i s  a l a w  e n f o r c e m e n t  o f f i c e r ,  m u s t  b e  

c o n s t r u e d  i n  f a v o r  o f  t h e  a c c u s e d .  See, 5. g,, S t a t e  v .  Wershow,  

3 4 3  S o .  2d 605, 608 ( F l a .  1 9 7 7 ) ,  q u o t i n g  Ex parte Amos, 9 3  F l a .  

5 ,  114 S o .  289 ( 1 9 2 7 ) :  

. . . N o t h i n g  i s  t o  b e  r e g a r d e d  a s  
i n c l u d e d  w i t h i n  i t  t h a t  i s  n o t  
w i t h i n  i t s  l e t t e r  a s  w e l l  a s  i t s  
s p i r i t ;  n o t h i n g  t h a t  i s  n o t  c l e a r l y  
a n d  i n t e l l i g e n t l y  d e s c r i b e d  i n  i t s  
v e r y  w o r d s ,  a s  w e l l  a s  m a n i f e s t l y  
i n t e n d e d  b y  t h e  L e g i s l a t u r e ,  i s  t o  
b e  c o n s i d e r e d  a s  i n c l u d e d  w i t h i n  I t s  
terms;  a n d  w h e r e  t h e r e  i s  a m b i g u i t y  
a s  t o  l e a v e  r e a s o n a b l e  d o u b t  o f  i t s  
m e a n i n g ,  w h e r e  i t  a d m i t s  o f  t w o  
c o n s t r u c t i o n s ,  t h a t  w h i c h  o p e r a t e s  
i n  f a v o r  o f  l i b e r t y  i s  t o  b e  taken. 

When t h e  F i f t h  District C o u r t  o f  A p p e a l  c o n s i d e r e d  S e c t i o n  

7 8 4 . 0 7 ( 3 )  i n  i t s  c o n t e x t :  o f  a s t a t u t e  w h i c h  e n h a n c e s  t h e  
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p e n a l t i e s  f o r  cr imes knowingly c o m m i t t e d  a g a i n s t  l a w  e n f o r c e m e n t  

o f f i c e r ,  i t  c o n c l u d e d  t h a t  t h e  cr ime o f  a t t e m p t e d  m u r d e r  of  a law 

e n f o r c e m e n t  o f f i c e r  d o e s  r e q u i r e  p r o o f  t h a t  t h e  d e f e n d a n t  knew 

t h a t  t h e  v i c t i m  was a l a w  e n f o r c e m e n t  o f f i c e r .  G r i n a g e  v. S t a t e ,  

19 F l a .  L .  Weekly  a t  D1764. S e c t i o n  784.07(3) m u s t  b e  c o n s t r u e d  

a s  r e q u i r i n g  t h a t  t h e  a c c u s e d  knew t h a t  t h e  a l l e g e d  v i c t i m  o f  t h e  

c h a r g e d  c r ime was a p o l i c e  o f f i c e r ,  T h e  t r i a l  c o u r t  e r r e d  b y  

o v e r r u l i n g  R e s p o n d e n t ' s  objections t o  i n s t r u c t i n g  t h e  j u r y  t h a t  

h e  c o u l d  b e  c o n v i c t e d  o f  t h i s  c r ime w i t h o u t  a n y  p r o o f  t h a t  h e  

knew w h a t  h e  was d o i n g .  The  District C o u r t ' s  d e c i s i o n  s h o u l d  b e  

a f f i r m e d  a n d  R e s p o n d e n t  g r a n t e d  a n e w  t r i a l .  
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POINT I1 

THE Q U E S T I O N S  C E R T I F I E D  B Y  T H E  
D I S T R I C T  COURT OF APPEAL SHOULD BE 
ANSWERED I N  THE NEGATIVE. 

I n  i t s  d e c i s i o n ,  t h e  F i f t h  D i s t r i c t  C o u r t :  o f  A p p e a l  

c e r t i f i e d  t o  t h i s  H o n o r a b l e  C o u r t  a s  b e i n g  o f  g r e a t  p u b l i c  

i m p o r t a n c e  t h e  f o l l o w i n g  q u e s t i o n s :  

1. I S  SECTION 7 8 2 . 0 4 ( 1 ) ( a ) 2  A 
PROPER VEHICLE FOR FILING A CHARGE 
OF ATTEMPTED M U R D E R  OF A POLICE 
O F F I C E R  E N G A G E D  I N  T H E  LAWFUL 
PERFORMANCE OF HIS DUTY? 

2 .  I F  SO,  C A N  THE PROOF OF A 
NECESSARY ELEMENT OF THE U N D E R L Y I N G  
QUALIFYING FELONY ALSO CONSTITUTE 
THE OVERT ACT NECESSARY TO PROVE THE 
ATTEMPTED (FELONY) MURDER OF A LAW 
ENFORCEMENT OFFICER E N G A G E D  I N  THE 
LAWFUL PERFORMANCE OF HIS DUTY? 

3 .  I F  SECTION 7 8 2 . 0 4 ( 1 ) ( a ) 2  
I S  A N  APPROPRIATE V E H I C L E  FOR THE 
C H A R G E  A N D  I F  A N  ESSENTIAL ELEMENT 
C A N  ALSO SERVE AS THE NECESSARY 
OVERT ACT, A R E  ALLEGATIONS I N  THE 
INFORMATION W H I C H  MERELY ALLEGE THE 
OFFENSE OF AGGRAVATED ASSAULT OF A 
POLICE OFFICER E N G A G E D  I N  THE LAWFUL 
PERFORMANCE OF H I S  DUTIES,  W H I C H  
A S S A U L T  T O O K  P L A C E  D U R I N G  A N  
ATTEMPTED R O B B E R Y ,  S U F F I C I E N T  TO 

DEGREE FELONY MURDER? 
SUSTAIN A CONVICTION FOR F I R S T -  

G r i n a g e  v .  S t a t e ,  19 F l a .  L .  Weekly D1763 ,  1 7 6 5  (Fla. 5 t h  D C A  

A u g u s t  1 9 ,  1 9 9 4 ) .  T h e s e  q u e s t i o n s  m u s t  b e  a n s w e r e d  i n  t h e  

n e g a t i v e ,  f o r  t h e  r e a s o n s  s t a t e d  b y  t h e  F i f t h  D i s t r i c t  C o u r t  o f  

A p p e a l .  
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1. S e c t i o n  7 8 2 . 0 4 ( 1 ) ( a ) 2  i s  n o t  t h e  p r o p e r  v e h i c l e  f o r  f l l i n g  a 
c h a r x e  o f  a t t e m p t e d  m u r d e r  o f  a p o l i c e  o f f i c e r  e n g a g e d  i n  t h e  
l a w f u l  p e r f o r m a n c e  of  h i s  d u t y .  

The  D i s t r i c t  C o u r t  w r o t e :  

Had t h e  S t a t e  c h a r g e d  G r i n a g e  
w i t h  t h e  o f f e n s e  o f  a t t e m p t e d  m u r d e r  
u n d e r  s e c t i o n  7 8 4 . 0 7 ( 3 ) ,  i n t e n t  t o  
commi t  t h e  m u r d e r  a n d  - k n o w l e d g e  t h a t  
t h e  v i c t i m  was a p o l i c e  o f f i c e r  
w o u l d ,  we t h i n k ,  b e  n e c e s s a r y  
e l emen t s .  The S t a t e  u r g e s  t h a t  i t  
can a v o i d  p r o v i n g  t h e s e  e lements  by  
mere ly  a l l e g i n g  t h a t  t h e  a t t e m p t e d  
m u r d e r  o f  a p o l i c e  o f f i c e r  e n g a g e d  
I n  t h e  p e r f o r m a n c e  o f  h i s  d u t y  took 
p l a c e  d u r i n g  a r o b b e r y  a n d  c i t i n g  
t h e  f e l o n y  m u r d e r  s t a t u t e .  

G r i n a g e  v .  S t a t e ,  s u p r a ,  1 9  F l a .  L .  W e e k l y  a t  D 1 7 6 4 .  T h e  

D i s t r i c t  C o u r t  r e c o g n i z e d  t h a t  t h i s  H o n o r a b l e  C o u r t  c r e a t e d  t h e  

cr ime o f  " a t t e m p t e d  

2d 448 ( F l a ,  1 9 8 4 ) ,  

f e l o n y  m u r d e r "  i n  A m l o t t e  v .  S t a t e ,  4 5 6  s o .  
b u t  h e l d  t h a t :  

. . . [ T ] o  g o  f u r t h e r  a n d  p r e s u m e  
t h a t [ , ]  b e c a u s e  t h e  a t t e m p t  was made 
d u r i n g  t h e  c o m m i s s i o n  o f  a n  
a t t e m p t e d  r o b b e r y  o f  an u n d e r c o v e r  
o f f i c e r  i n  a s t i n g  o p e r a t i o n ,  t h e  
d e f e n d a n t  w i l l  b e  p r e s u m e d  n o t  o n l y  
t o  h a v e  i n t e n d e d  a k i l l i n g  b u t  a l s o  
t o  know t h a t  t h e  u n d e r c o v e r  a g e n t  
was a p o l i c e  o f f i c e r [ , ]  i s  s t a c k i n g  
p r e s u m p t i o n  on t o p  of p r e s u m p t i o n ,  

We h o l d  t h a t  s e c t i o n  
7 8 2 . 0 4 ( 1 ) ( a ) 2  [ t h e  f e l o n y  m u r d e r  
s t a t u t e ]  i s  n o t  t h e  p r o p e r  v e h i c l e  
f o r  c h a r g i n g  a s e c t i o n  [ 7 8 4 . 0 7 ( 3 ) ]  
a t t e m p t e d  m u r d e r  o f  a l a w  
e n f o r c e m e n t  o f f i c e r  e n g a g e d  i n  t h e  
l a w f u l  p e r f o r m a n c e  o f  h i s  d u t y .  . . 

-* I d  9 19 F l a .  L .  Weekly  a t  D1764.  
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2 .  T h e  p r o o f  o f  a n e c e s s a r y  e l e m e n t  o f  t h e  q u a l i f y i n g  f e l o n y  
u n d e r l y i n g  t h e  c h a r g e  o f  a t t e m p t e d  m u r d e r  of a p o l i c e  o f f i c e r  may 
n o t  a l s o  c o n s t i t u t e  t h e  o v e r t  a c t  n e c e s s a r y  t o  p r o v e  t h e  
a t t e m p t e d  ( f e l o n y )  m u r d e r  o f  a l a w  e n f o r c e m e n t  o f f i c e r  e n g a g e d  in 
t h e  l a w f u l  p e r f o r m a n c e  of h i s  d u t y ,  

T h e  S t a t e  o f  F l o r i d a  a r g u e s  t h a t  t h i s  c o n c l u s i o n  b y  t h e  

D i s t r i c t  C o u r t  "seems t o  b e  a t y p e  o f  d o u b l e  j e o p a r d y  a r g u m e n t  b y  

t h e  c o u r t . "  T o  s u m m a r i l y  d i s p e n s e  w i t h  t h i s  c o n s i d e r a t i o n ,  

P e t i t i o n e r  c i t e s  t h i s  H o n o r a b l e  C o u r t ' s  d e c i s i o n  i n  S t a t e  v .  

Enmund,  4 7 6  S o .  2d 165  ( F l a .  1985),  w h i c h  h e l d  t h a t  a d e f e n d a n t  

c a n  b e  c o n v i c t e d  o f  b o t h  f e l o n y  m u r d e r  a n d  t h e  u n d e r l y i n g  f e l o n y .  

B u t  - - -  s e e  e .  g., N e v i l l e  v .  B u t l e r ,  867 F .  2d 886 ( 5 t h  C i s .  1989)  

( " [ T l h e  d o u b l e  j e o p a r d y  c l a u s e  b a r s  p r o s e c u t i o n  f o r  b o t h  f e l o n y  

m u r d e r  a n d  t h e  u n d e r l y i n g  f e l o n y . " ) ;  a n d  S u m r a l l  v .  S t a t e ,  2 6 4  

Ga. 1 4 8 ,  4 4 2  S .  E .  2 d  2 4 6  ( 1 9 9 4 )  ( " A  d e f e n d a n t  m a y  n o t  b e  

c o n v i c t e d  o f  f e l o n y  m u r d e r  a n d  a l s o  b e  c o n v i c t e d  o f  t h e  @ 
u n d e r l y i n g  f e l o n y  w h i c h  was a l l e g e d  b y  t h e  i n d i c t m e n t  t o  s u p p o r t  

t h e  f e l o n y  m u r d e r  c o n v i c t i o n . f f ) .  I n  Enmund,  t h i s  H o n o r a b l e  C o u r t  

f o u n d  " s u f f i c i e n t  i n t e n t  t h a t  t h e  l e g i s l a t u r e  i n t e n d e d  m u l t i p l e  

p u n i s h m e n t s  when b o t h  a m u r d e r  a n d  a f e l o n y  occur  d u r i n g  a s i n g l e  

c r i m i n a l  e p i s o d e . "  ( E m p h a s i s  s u p p l i e d . )  I n  an a t t e m p t e d  f e l o n y  

m u r d e r ,  on t h e  o t h e r  h a n d ,  a m u r d e r  d o e s  not o c c u r .  T h e  s i n g l e  

criminal a c t  w h i c h  m i g h t  h a v e  s u p p l i e d  t h e  r e q u i s i t e  m e n s  r ea  t o  

s u p p o r t  a c o n v i c t i o n  f o r  b o t h  t h e  u n d e r l y i n g  f e l o n y  a n d  t h e  

r e s u l t i n g  d e a t h ,  h a d  d e a t h  o c c u r r e d ,  cannot b e  p u n i s h e d  a s  b o t h  

t h e  a t t e m p t e d  f e l o n y  a n d  t h e  d e a t h  t h a t  m i g h t  h a v e  p o s s i b l y  
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occurred2. 

was, as here, attempted b u t  n o t  accomplished. 

This is true particularly where the underlying felony 

Petitioner points out that robbery can be committed by 

force, violence, assault, or putting i n  fear. s .  812 .13 (1 ) ,  Fla. 

Stat. ( 1 9 9 3 ) .  (Page 15, Petitioner's Br ie f  on the Merits). The 

Fifth District Court of  A p p e a l  reasoned that if the same overt 

act that comprised the crime o f  "attempted felony murder" was 

also essential to p r o v e  the charged underlying felony, then 

"attempted felony murder" is not the appropriate way to charge 

someone with attempted murder o f  a p o l i c e  officer engaged i n  the 

lawful performance of his duty. 

The overt a c t s  alleged to constitute "attempted felony 

murder" in this c a s e  were grabbing the alleged victim's neck and 

thrusting a knife toward his chest or throat, "which a c t  created 

a well-founded fear in KELLY B O A Z  that such violence was 

i m m i n e n t 3 . f f  (R 6 9 )  B y  the same t o k e n ,  the count of the 

information charging attempted armed robbery alleged that Ifin 

furtherance thereof HAROLD LEONARD G R I N A G E  did struggle with 

KELLY BOAZ for c o n t r o l  of or possession of UNITED STATES MONEY 

CURRENT [sic] or did stab KELLY BOAZ." (R 70) See, e. g., 

Booker  v. State, 9 3  Fla. 211, 111 S o .  476 (1927): 

@ 

But s e e  Anderson v .  State, 530 So. 2d 1104 ( F l a .  3d DCA 
1988)  ("Armed robbery a n d  attempted first-degree felony murder 
constitute separate statutory offenses consisting of separate and 
distinct elements. I f )  

-- 2 

3 As the District Court pointed out, this l a n g u a g e  
actually charged "nothing more than a n  aggravated assault . . . 
o f  a police o f f i c e r  . . . committed as a part of  a n  attempted (I) robbery. Grinage, 19 Fla. L. Weekly at D1764. 
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I t  may  n o t  h a v e  b e e n  n e c e s s a r y  
f o r  t h e  p l e a d e r  t o  h a v e  a l l e g e d  i n  
t h e  i n d i c t m e n t  w i t h  s u c h  
p a r t i c u l a r i t y  t h e  e l e m e n t s  o f  t h e  
o f f e n s e  c h a r g e d ,  b u t ,  h a v i n g  d o n e  
s o ,  h e  i s  r e q u i r e d  t o  e s t a b l i s h  t h e  
a l l e g a t i o n s  b e y o n d  a r e a s o n a b l e  
d o u b t  by a p p r o p r l a t e  e v i d e n c e ;  . . . 
i f  o n e  s e t  o f  facts i s  a l l e g e d ,  i t  
c a n n o t  b e  e s t a b l i s h e d  b y  p r o o f  of 
t h e  o t h e r .  

- I d . ,  111 S o ,  a t  4 7 7 .  B y  i t s  d r a f t i n g  o f  t h e  i n f o r m a t i o n  i n  t h i s  

c a s e ,  t h e  S t a t e  c h o s e  t o  c h a r g e  that R e s p o n d e n t  a t t e m p t e d  to 

commi t  armed r o b b e r y  b y  d o i n g  t h e  same a c t  t h a t  t h e  S t a t e  a l l e g e d  

was t h e  o v e r t  a c t  c o n s t i t u t i n g  " a t t e m p t e d  f e l o n y  m u r d e r , "  - -  i, e . ,  

a t t e m p t i n g  t o  s t a b  t h e  complainant. 

I n  a d d i t i o n ,  t h e  S t a t e ' s  a s s e r t i o n ,  t h a t  t h e r e  were s e p a r a t e  

a c t s  o f  " p u t t i n g  i n  f e a r "  a n d  u s i n g  f o r c e  o r  v i o l e n c e 4 ,  i s  

c o n t r a d i c t e d  by  t h e  t e s t i m o n y  o f  K e l l y  Boaz :  

A All a t  o n c e  Mr. G r i n a g e  p u l l e d  
o u t  a k n i f e ,  f r o m ,  I b e l i e v e  -- I neve r  
s a w  t h e  k n i f e  u n t i l  then, I n e v e r  -- t o  
t h i s  d a y  I h a v e n ' t  seen t h e  k n i f e  e x c e p t  
f o r  p i c t u r e s ,  I saw t h e  b l a d e ,  f r o m  h i s  
r i g h t  h a n d .  And he g r a b b e d  me w i t h  h i 5  
l e f t  h a n d  in a h e a d  lock, a n d  I was down 
l i k e  t h i s ,  a n d  a l l  I c o u l d  s e e  w a s  h i m  
raising his arm a n d  t h e  k n i f e  c o m i n g  down 
t o w a r d  me. 

A t  t h a t  p o i n t  I b l o c k e d  i t  as  f a s t  
a s  I c o u l d ,  I g o t  s t a b b e d ,  a n d  b l o c k e d  
i t ,  i t  came down,  I g o t  s t a b b e d  a n d  h e l d  
o n t o  h i s  wr i s t  for d e a r  l i f e .  

4 T h e  S t a t e  w r i t e s ,  " I n  t h i s  c a s e  t h e  D e f e n d a n t  
b r a n d i s h e d  t h e  k n i f e  w h i l e  d e m a n d i n g  t h e  money from t h e  o f f i c e r .  
T h i s  a c t  by  i t s e l f  c o n s t i t u t e d  r o b b e r y .  T h e  additional a c t  o f  
s t a b b i n g  a t  t h e  o f f i c e r ' s  h e a d  p r o v i d e d  t h e  s e p a r a t e  a c t  w h i c h  
c o u l d  h a v e  c a u s e d  t h e  d e a t h  o f  t h e  v i c t i m . "  ( P a g e  1 5 ,  
P e t i t i o n e r ' s  B r i e f  on t h e  Mer i t s ) ,  0 
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I t  a l l  h a p p e n e d  s o  f a s t .  . . . 
( T  193) ( E m p h a s i s  s u p p l i e d , )  K e l l y  Boaz t e s t i f i e d  t h a t  t h e  

e n t i r e  e p i s o d e  i n v o l v i n g  R e s p o n d e n t ' s  a l l e g e d  a t t e m p t  to s t a b  him 

l a s t e d  17 s e c o n d s .  ( T  195 ,  1 9 7 )  

T h e  S t a t e  t h e r e f o r e  a l l e g e d  a n d  p r e s e n t e d  e v i d e n c e  t o  p r o v e  

t h a t  t h e  o v e r t  a c t  c o n s t i t u t i n g  a t t e m p t e d  r o b b e r y  i n  C o u n t  11 w a s  

t h e  same o v e r t  a c t  w h i c h  c o m p r i s e d  t h e  a l l e g e d  " a t t e m p t e d  f e l o n y  

m u r d e r "  i n  C o u n t  I .  T h e  same act, e s s e n t i a l  t o  a c o n v i c t i o n  o f  

e i t h e r  crime c h a r g e d ,  c a n n o t  s e r v e  as  t h e  b a s i s  f o r  convictions 

o f  b o t h .  

3. A l l e g a t i o n s  i n  t h e  i n f o r m a t i o n  w h i c h  m e r e l y  a l l e g e  t h e  o f f e n s e  o f  
a g g r a v a t e d  a s s a u l t  o f  a p o l i c e  o f f i c e r  e n g a g e d  i n  t h e  l a w f u l  
p e r f o r m a n c e  o f  h i s  d u t i e s ,  w h i c h  a s s a u l t  took p l a c e  d u r i n g  a n  
a t t e m p t e d  r o b b e r y ,  a r e  n o t  s u f f i c i e n t  t o  sustain a c o n v i c t i o n  f o r  
f i r s t - d e g r e e  f e l o n y  murder. 

T h e  F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l  c o r r e c t l y  o b s e r v e d  t h a t  

b e c a u s e  t h e  c o u n t  o f  t h e  i n f o r m a t i o n  c h a r g i n g  R e s p o n d e n t  w i t h  

a t t e m p t e d  f e l o n y  m u r d e r  o f  a l a w  e n f o r c e m e n t  o f f i c e r  d i d  n o t  

a l l e g e  t h a t  R e s p o n d e n t :  i n t e n d e d  t o  kill t h e  o f f i c e r ,  i t  c h a r g e d  

nothing m o r e  t h a n  a n  a g g r a v a t e d  a s s a u l t :  

A n  a g g r a v a t e d  a s s a u l t  i s  
d e f i n e d  a s  a n  a s s a u l t  e i t h e r  w i t h  a 
d e a d l y  weapon  w i t h o u t  an i n t e n t  t o  
kill o r  an a s s a u l t  w i t h  a n  i n t e n t  t o  
c o m m i t  a E e l o n y .  Here,  G r i n a g e  i s  
a l l e g e d  t o  h a v e  u s e d  a k n i f e  ( d e a d l y  
w e a p o n )  w h i l e  i n t e n d i n g  t o  commit a 
f e l o n y  ( r o b b e r y ) .  

- 

A l t h o u g h  t h i s  a g g r a v a t e d  
a s s a u l t  a l l e g a t i o n  i s  c o u p l e d  w i t h  
t h e  a d d i t i o n a l  a l l e g a t i o n  t h a t  t h e  
v i c t i m  was a p o l i c e  o f f i c e r  e n g a g e d  
i n  t h e  l a w f u l  p e r f o r m a n c e  o f  h i s  
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d u t y ,  t h i s  d o e s  n o t h i n g  m o r e  t h a n  
b r i n g  t h e  o f f e n s e  w i t h i n  t h e  a m b i t  
o f  s e c t i o n  7 8 4 . 0 7 ( 2 ) ( c )  w h i c h  
e n h a n c e s  t h e  p e n a l t y  f o r  t h e  
a g g r a v a t e d  a s s a u l t  o f  a p o l i c e  
o f f i c e r  e n g a g e d  i n  t h e  l a w f u l  
p e r f o r m a n c e  o f  his d u t y .  B u t  t h i s  
s e c t i o n  a d d i t i o n a l l y  r e q u i r e s  t h a t  
t h e  d e f e n d a n t  know t h a t  t h e  v i c t i m  
i s  a p o l i c e  o f f i c e r .  

- 
We h o l d  t h a t  t h e  S t a t e  c a n n o t  

t r a n s f o r m  the o f f e n s e  o f  a g g r a v a t e d  
a s s a u l t  on a p o l i c e  o f f i c e r  e n g a g e d  
i n  t h e  l a w f u l  p e r f o r m a n c e  of  his 
d u t y  Into a t t e m p t e d  m u r d e r  b y  merely 
a l l e g i n g  t h a t  s i n c e  t h e  a s s a u l t  t o o k  
p l a c e  a s  a p a r t  o f  a r o b b e r y  
a t t e m p t ,  i t  c o n s t i t u t e s  a n  
" a t t e m p t e d  f e l o n y  m u r d e r .  ?? 

GrinaRe v .  S t a t e ,  19 Fla. L ,  Weekly at: Dl7640 

E a c h  of  t h e  q u e s t i o n s  c e r t i f i e d  b y  t h e  D i s t r i c t  C o u r t  t o  b e  

a g r e a t  p u b l i c  i m p o r t a n c e  m u s t  b e  a n s w e r e d  i n  t h e  n e g a t i v e .  
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POINT PI1 

THIS HONORABLE C O U R T  SHOULD REVERSE 
I T S  R U L I N G  I N  AMLOTTE V .  STATE, 456 
So.  2d 448  ( F l a .  1984) ,  AND DECLARE 
THAT THE CRIME OF ATTEMPTED FELONY 
M U R D E R  DOES NOT EXIST I N  F L O R I D A ,  

T h e  F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l  wrote i n  t h i s  c a s e :  

[I]t i s  our r e s p o n s i b i l i t y  ( w h i l e  
n o t  r e v e r s i n g  t h e  s u p r e m e  c o u r t )  t o  
p o i n t  o u t  t o  t h e  c o u r t  n e w  o r  
a d d i t i o n a l  a r g u m e n t s  t h a t  s h o u l d  b e  
c o n s i d e r e d  b y  i t  i n  d e t e r m i n i n g  
w h e t h e r  q u e s t i o n e d  l a w  s h o u l d  remain 
i n  e f f e c t .  . . . 

G r i n a g e  v .  S t a t e ,  19 Fla. L .  Week ly  D1763, 1765 (Fla. 5 t h  D C A  

A u g u s t  1 9 ,  1994) .  

The  law questioned i n  this case i s  A m l o t t e  v .  State, 456 So. 

2 d  448 ( F l a .  1 9 8 4 ) ,  w h e r e i n  t h i s  H o n o r a b l e  C o u r t  h e l d  t h a t  

c r i m e  o f  " a t t e m p t e d  f e l o n y  m u r d e r "  e x i s t e d  i n  F l o r i d a  l a w .  

t h a t  case, Justice O v e r t o n  p o i n t e d  o u t :  

I d i s s e n t .  T h e  m a j o r i t y  
opinion h a s  m a d e  i t  i m p o s s i b l e  t o  
d i s t i n g u i s h  t h o s e  crimes f o r  w h i c h  
t h e r e  can b e  an a t t e m p t  f r o m  t h o s e  
crimes f o r  w h i c h  t h e r e  cannot b e  a n  
a t t e m p t .  A c o n v i c t i o n  f o r  t h e  
o f f e n s e  o f  a t t e m p t  h a s  a l w a y s  
r e q u i r e d  p r o o f  o f  t h e  i n t e n t  t o  
c o m m i t  t h e  u n d e r l y i n g  c r ime.  S e e  
H u t c h i n s o n  v .  S t a t e ,  315 So. 2d 546 
( F l a .  2 d  D C A  1 9 7 5 ) ;  R o b i n s o n  v .  
S t a t e ,  263  So. 2d 595 (Fla. 3d DCA 
1972); Groneau v .  S t a t e ,  201 So.  2d 
599  ( F l a .  4 m e v i e w  d e n i e d ,  
2 0 7  S o .  2 d  5 2  ( F l a .  1 9 6 7 ) .  B y  
r e c o g n i z i n g  t h e  crime o f  a t t e m p t :  
w i t h  r e g a r d  t o  f e l o n y  m u r d e r ,  a 
crime i n  which t h e  i n t e n t  t o  k i l l  fs 
p r e s u m e d ,  t h e  C o u r t  has c r e a t e d  a 
cr ime which n e c e s s i t a t e s  t h e  f i n d i n g  
o f  an i n t e n t  t o  commit a cr ime w h i c h  
r e q u i r e s  n o  p r o o f  o f  i n t e n t .  . . . 

t h e  

In 
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-*  I d  ' 4 5 6  So .  2d a t  4 5 0 .  

L i k e w i s e ,  t h e  D i s t r i c t  C o u r t  i n  t h l l s  case  w r o t e :  

Some c r i m i n a l  o f f e n s e s  ( a n d  w e  
u r g e  t h a t  f i r s t  d e g r e e  f e l o n y  m u r d e r  
i s  o n e )  s i m p l y  were n o t  i n t e n d e d  b y  
t h e  l e g i s l a t u r e  t o  s u p p o r t  a 
c o n v i c t i o n  f o r  t h e i r  a t t e m p t e d  
c o m m i s s i o n .  S e c t i o n  7 8 2 . 0 4 ( 1 ) ( a ) 2 ,  
b y  i t s  te rms ,  c o n t e m p l a t e d  a body--a  
c o m p l e t e d  act o f  h o m i c i d e .  U n d e r  
t h i s  s t a t u t e ,  t h e  m a l i c e  
a f o r e t h o u g h t  ( i n t e n t )  " is  s u p p l i e d  
b y  t h e  f e l o n y ,  a n d  i n  t h i s  m a n n e r  
t h e  r u l e  i s  r e g a r d e d  a s  a 
c o n s t r u c t i v e  mal ice  d e v i c e . "  Adams 
v .  S t a t e ,  3 4 1  S o ,  2 d  7 6 5  ( F l a .  
1 9 7 7 ) .  T h i s  c o n c l u s i o n  i s  
a p p a r e n t l y  b a s e d  o n  t h e  p r e m i s e  
( p e r h a p s  l e g a l  f i c t i o n )  t h a t  since 
o n e  i s  p r e s u m e d  t o  i n t e n d  t h e  
c o n s e q u e n c e s  o f  his a c t s ,  if a d e a t h  
O C C U T S  a s  a r e s u l t  o f  h i s  
i n t e n t i o n a l  c o m m i s s i o n  o r  a t t e m p t e d  
c o m m i s s i o n  o f  a q u a l i f y i n g  f e l o n y ,  
h e  m u s t  have i n t e n d e d  ( a n d  t h e  law 
w i l l  p r e s u m e  s u c h  i n t e n t )  t h e  d e a t h  
o f  t h e  v i c t i m .  B u t  w h e r e  i s  t h e  
l o g i c  i f  t h e r e  i s  n o  b o d y ?  I f  w e  
h a v e  a f r i g h t e n e d  o r  i n j u r e d  v i c t i m  
a s  a r e s u l t  o f  t h e  c o m m i s s i o n  o r  
a t t e m p t e d  c o m m i s s i o n  o f  a f e l o n y ,  
why s h o u l d  n o t  t h e  law p r e s u m e  t h a t  
s u c h  was t h e  i n t e n t  of t h e  o f f e n d e r ?  
Why s h o u l d  t h e  law p r e s u m e  a n  i n t e n t  
t o  m u r d e r  when t h e r e  i s  n o  d e a t h  
mere ly  b e c a u s e  t h e  a s s a u l t  o c c u r s  
d u r i n g  t h e  c o m m i s s i o n  o r  a t t e m p t e d  
c o m m i s s i o n  of  a f e l o n y ?  

G r i n a g e  v .  State, 19 F l a .  L. Weekly  a t  1764-1765 .  

T h e  S t a t e  s u g g e s t s  t h a t  t h e  term " a t t e m p t e d  f e l o n y  m u r d e r "  

c a u s e s  a " c o n c e p t u a l "  p r o b l e m  w i t h  t h e  f a c t  t h a t  a t t e m p t s  t o  

c o m m i t  o t h e r  crimes r e q u i r e  specific i n t e n t  b u t  t h e  j u d i c i a l l y  

c r e a t e d  cr ime o f  " a t t e m p t e d  f e l o n y  murde r ' '  r e q u i r e s  o n l y  t h a t  t h e  

S t a t e  s h o w  t h a t :  t h e  a c c u s e d  i n t e n d e d  t o  c o m m i t  a f e l o n y  
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0 e n u m e r a t e d  i n  S e c t i o n  782 .04 (1 (a )2  a n d  somebody  c o u l d  h a v e  b e e n  

k i l l e d ,  (Page 9 ,  P e t i t i o n e r ' s  B r i e f  on t h e  Merits) ,  P e t i t i o n e r  

f u r t h e r  p r o p o s e s  t h a t  t h e  t e rms  " ' f a i l e d '  o r  ' u n s u c c e s s f u l '  

m u r d e r  d u r i n g  a felony w o u l d  b e  m o r e  l o g i c a l l y  a c c e p t a b l e . "  T h e  

common u n d e r s t a n d i n g  o f  " f a i l e d "  a n d  " u n s u c c e s s f u l , "  h o w e v e r ,  

j u s t  l i k e  t h e  l e g a l  term of  " a t t e m p t , "  I m p l i e s  t h a t  t h e  p e r s o n  

who h a s  "failed" o r  was " u n s u c c e s s f u l "  intended t o  a c c o m p l i s h  a n  

e n d  w h i c h  was n o t  a c h i e v e d 5 .  

J u s t i c e  O v e r t o n  i n  h i s  d i s s e n t  r e f e r r e d  t o  s e v e r a l  c o u r t s  

t h a t  h a v e  r e j e c t e d  A m l o t t e ' s  " i n d e f e n s i b l e  c o n c l u s i o n  w h i c h  g i v e s  

F l o r i d a  t h e  d u b i o u s  d i s t i n c t i o n  o f  b e i n g  one o f  t h e  v e r y  f e u  

s t a t e s  t o  r e c o g n i z e "  a t t e m p t e d  f e l o n y  m u r d e r .  A m l o t t e  v .  S t a t e ,  

456 So.  2d a t  4 5 0 .  O n e  e x a m p l e  w a s  Head v .  S t a t e ,  4 4 3  N .  E .  2d 

44 ( I n d .  1982) ,  which t y p i f i e s  o t h e r  j u r i s d i c t i o n s '  r e g a r d  f o r  ' 
a t t e m p t e d  f e l o n y  m u r d e r :  

C o n s e q u e n t l y ,  w e  h o l d  t h a t  t h e  
a p p l i c a b i l i t y  o f  t h e  f e l o n y - m u r d e r  
d o c t r i n e  i s  t r i g g e r e d  o n l y  when t h e  d e a t h  
o f  a n o t h e r  r e s u l t s  d u r i n g  t h e  c o m m i s s i o n  
o r  a t t e m p t e d  c o m m i s s i o n  o f  t h e  s e v e n  
f e l o n i e s  e n u m e r a t e d  i n  [ t h e  I n d i a n a  
f e l o n y  m u r d e r  s t a t u t e ] .  T h e  S u p r e m e  
Court o f  I l l i n o i s  h a s  r e a c h e d  t h e  same 
c o n c l u s i o n :  

" T h e r e  can b e  n o  f e l o n y  m u r d e r  w h e r e  
t h e r e  h a s  b e e n  n o  d e a t h ,  a n d  t h e  
f e l o n y  m u r d e r  i n g r e d i e n t  o f  t h e  
o f f e n s e  o f  m u r d e r  cannot be  made t h e  
basis o f  a n  i n d i c t m e n t  c h a r g i n g  
a t t e m p t  m u r d e r  [ s i c ] .  M o r e o v e r ,  t h e  

5 W e b s t e r ' s  d e f i n i t i o n s  o f  " f a i l "  i n c l u d e  " t o  m i s s  
s u c c e s s  i n  some e f f o r t  : become f o r c e d  t o  l e a v e  i n c o m p l e t e  a n  
a t t e m p t  o r  e n t e r p r i s e . "  W e b s t e r ' s  N e w  I n t e r n a t i o n a l  D i c t i o n a r y  
( U n a b r i d g e d )  814  ( 3 d  E d i t i o n  1981) .  
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o f f e n s e  o f  a t t e m p t  r e q u i r e s  a n  
' i n t e n t  t o  c o m m i t  a s p e c i f i c  
o f f e n s e '  . , , , w h i l e  t h e  
d i s t i n c t i v e  c h a r a c t e r i s t i c  of f e l o n y  
m u r d e r  i s  t h a t  i t  d o e s  n o t  i n v o l v e  
an i n t e n t i o n  t o  k i l l .  There i s  n o  
s u c h  c r i m i n a l  o f f e n s e  a s  a n  a t t e m p t  
t o  a c h i e v e  an u n i n t e n d e d  r e s u l t . "  
P e o p l e  v .  V i s e r ,  ( 1 9 7 5 )  6 2  I11.2d 
568 ,  581, 4 2 6  N.E.2d 379 (cr ime of 
"at: t em p t e d r e c k 1 e s s n e s s " d o e s n o t 
e x i s t ) .  

- Id., 4 4 3  N. E .  2 d  a t  51.  -- S e e  a l s o  P e t i t i o n e r ' s  Brief o n  t h e  

Merits a t  P a g e  9:  " O n l y  when - t h e  d e a t h  o c c u r ' s  d u r i n g  a f e l o n y  

e n u m e r a t e d  i n  t h e  s t a t u t e  d o  w e  h a v e  t h e  [ f e l o n y  m u r d e r ]  

e x c e p t i o n  t o  t h e  p r e m e d i t a t i o n  requirement.'' 

T h e  S u p r e m e  C o u r t  n o t e d  i n  Head t h a t  Indiana's s t a t u t e s  

e l e v a t e  c e r t a i n  felonies t o  a h i g h e r  d e g r e e  i f  b o d i l y  i n j u r y  

o c c u r s  d u r i n g  t h e i r  c o m m i s s i o n .  F l o r i d a  d o e s  n o t  h a v e  a " f e l o n y  

battery" s t a t u t e ,  b u t  t h e  e n a c t m e n t  o f  s u c h  a l a w  m i g h t  f i l l  

w h a t e v e r  p e r c e i v e d  l e g i s l a t i v e  g a p  t h e  j u d i c i a l  c r e a t i o n ,  

" a t t e m p t e d  f e l o n y  m u r d e r , "  m a y  h a v e  been i n t e n d e d  t o  f i l l .  

O t h e r w i s e ,  F l o r i d a  a l r e a d y  p u n i s h e s  p o t e n t i a l  r e s u l t s  b y  

i n c r e a s i n g  t h e  p e n a l t i e s  i f  f e l o n i e s  a r e  c o m m i t t e d  i n  w a y s  t h a t  

i n c r e a s e  t h e  d a n g e r  t o  i n n o c e n t  p a r t i e s ,  5. g., u s i n g  a f i r ea rm 

e l e v a t e s  t h e  d e g r e e  o f  a n d / o r  t h e  p u n i s h m e n t  f o r  some f e l o n i e s ;  

s i m p l y  b e i n g  a r m e d  a g g r a v a t e s  t h e  o f f e n s e  o f  b u r g l a r y  as  much a s  

d o e s  m a k i n g  a n  a c t u a l  a s s a u l t  o n  a p e r s o n ;  u s i n g  a d e a d l y  w e a p o n  

t u r n s  t h e  m i s d e m e a n o r  o f  b a t t e r y  i n t o  t h e  s e c o n d - d e g r e e  f e l o n y  of  

a g g r a v a t e d  b a t t e r y ;  a n d  t h r e a t e n i n g  t o  u s e  f o r c e  l i k e l y  t o  c a u s e  

s e r i o u s  p e r s o n a l  i n j u r y  o n  t h e  v t c t i m  elevates t h e  c r i m e  o f  * s e x u a l  b a t t e r y  f r o m  a s e c o n d - d e g r e e  t o  a f i r s t - d e g r e e  f e l o n y .  
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0 s s .  7 7 5 . 0 8 7 ,  8 1 0 . 0 2 ( 2 ) ,  7 8 4 . 0 3 ( 1 ) ( a ) ,  7 8 4 . 0 4 5 ( 1 ) ( a ) 2 . ,  

7 9 4 . 0 1 1 ( 4 ) ( b ) ,  F l a ,  S t a t .  ( 1 9 9 3 ) .  The j u d i c i a l  branch s h o u l d  n o t  

enac t  a law h o l d i n g  t h a t  t h e  p o s s i b i l i t y  o f  d e a t h  t h a t  t h e s e  same 

c i r c u m s t a n c e s  r a i s e  i s  i t s e l f  a s e p a r a t e ,  a d d i t i o n a l  cr ime.  

I n  i t s  d e c i s i o n  a b o l i s h i n g  f e l o n y  murder i n  t h e  S t a t e  o f  

M i c h i g a n ,  t h e  S u p r e m e  Court o f  M i c h i g a n  n o t e d  t h a t :  

A t  e a r l y  c o m m o n  l a w ,  t h e  
f e l o n y - m u r d e r  r u l e  w e n t  u n c h a l l e n g e d  
b e c a u s e  a t  t h a t  t i m e  p r a c t i c a l l y  a l l  
f e l o n i e s  were p u n i s h a b l e  b y  d e a t h .  
I t  was ,  t h e r e f o r e ,  "of n o  p a r t i c u l a r  
m o m e n t  w h e t h e r  t h e  c o n d e m n e d  w a s  
h a n g e d  for the i n i t i a l  f e l o n y  o r  f o r  
t h e  d e a t h  a c c i d e n t a l l y  r e s u l t i n g  
from t h e  f e l o n y . "  . . .  

P e o p l e  v .  A a r o n ,  4 0 9  M i c h .  6 7 2 ,  299 N .  W. 2d 3 0 4 ,  at 310-311 

(1980). I t  i s  o f  c o n s i d e r a b l e  moment, h o w e v e r ,  i f  t h e  s t r i c t  

l i a b i l i t y  o f  t h e  felony m u r d e r  rule w h i c h  s u b s t i t u t e s  f o r  p r o o f  ' 
o f  a c t u a l  i n t e n t  i s  i m p l e m e n t e d  t o  p u n i s h  p e o p l e  f o r  w h a t  cou ld  

h a v e  h a p p e n e d .  J u d i c i a l  conscience c a n n o t  a l l o w  a p e r s o n  t o  b e  

i m p r i s o n e d  f o r  a crime w h i c h  does  n o t  e x i s t .  Vogel v .  State, 365 

S o ,  2d 1079 ( F l a .  1st DCA 1979). 
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CONCLUSION 

For the reasons expressed in Point I herein, Respondent 

respectfully requests that this Honorable Court a p p r o v e  the 

District Court's decision reversing his conviction for "attempted 

felony murder of a law enforcement officer." I n  addition, a n d  

for the r e a s o n s  expressed i n  Point I1 herein, Respondent 

r e s p e c t f u l l y  r e q u e s t s  that this Honorable Court answer i n  the 

negative the q u e s t i o n s  certified by the District Court to be 

great public importance. In addition, and for the reasons 

expressed in Point I11 herein, Respondent respectfully requests 

that t h i s  Honorable C o u r t  reverse its decision in Amlotte v. 

State, 456 So. 2d 448 (Fla. 1 9 8 4 ) ,  and declare that the crime of  

"attempted felony murder" does  not exist in Florida. 

0 Respectfully submitted, 

JAMES B. G I B S O N ,  PUBLIC DEFENDER 
SEVENTH J U D I C I A L  CIRCUIT 

B R Y N N  N ~ W T O N  
ASSISTANT PUBLIC DEFENDER 
F l o r i d a  Bar Number 1 7 5 1 5 0  
112-A Orange Avenue 
Daytona Beach, F l o r i d a  32114-4310 
904-252-3367 
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C E R T I F I C A T E  OF S E R V I C E  

I HEREBY CERTIFY t h a t  a c o p y  h e r e o f  has been f u r n i s h e d  t o  

t h e  Honorable R o b e r t  B u t t e r w o r t h ,  Attorney G e n e r a l ,  444 S e a b r e e z e  

B o u l e v a r d ,  F i f t h  F l o o r ,  D a y t o n a  B e a c h ,  F l o r i d a  32118, b y  d e l i v e r y  

t o  his b a s k e t  a t  t h e  Fifth D i s t r i c t  C o u r t  o f  A p p e a l ;  and b y  m a i l  

t o  Mr. H a r o l d  L.  G r i n a g e ,  P .  0 .  Box 158, L o w e l l ,  F l o r i d a  32663- 

0158, t h i s  2 4 t h  d a y  of  O c t o b e r ,  1 9 9 4 .  

ATTORN& 

27  



IN THE SUPREME C O U R T  OF F L O R I D A  

STATE OF F L O R I D A ,  

Petitioner, 

v e r s u s  

H A R O L D  L E O N A R D  GRINAGE, 

R e s p o n d e n t .  

C A S E  N O .  84,318 
DISTRICT COURT CASE NO. 93-1583 

RESPONDENT'S BRIEF ON THE MERITS 

A P P E N D I X  
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violation of community control.’ The child was advised of his 
rights, waived an attorney to represent him and cntercd a plea of 
guilty. The child was adjudicated guilty of violation of commu- 
nity control and transferred from secure dctcntion to home dctcn- 
tion. B.S. was set for adisposition hearing. 

A writ of prohibition would have been proper for scveral 
reasons. First, there was no basis for a violation of community 
control. The juvenile judge had terminated B.S.’ community 
control on 22 March 1994. Therefore, any act subsequent to 22 
March was not a violation of community control. Section 
39.054( l)(a)5 allows the juvenile court to place a child on com- 
munity control until the child’s “19th birthday unless [tlhe child 
is sooner released by the court, on the motion of an interested 
party or on its own motion.” In this case, the child’s community 
control was terminated before the violation petition was filed. 
HRS notified the court on 18 March 1994 that it ‘Lrccomends 
honorable termination of supervision. ” Thc juvenile judge 
agreed and terminated community control on 22 March 1994. 
HRS had no authority to file a petition for violation of community 
control since B.S. was not on community control. 

Second, the child was ordered detained without a legal factual 
basis. This detention violates Juvenile Rule of Procedure 8.005. 
Rule 8.005 requires a verified petition to bc filed, or an affidavit 
or sworn testimony presented to the court before a judge can 
issue an order authorizing that a child be taken into custody. In 
this case, the juvenile judge entered the custody ordcr on 25 
April, and the petition alleging violation of community control, 
was no& executed until 4 May 1994, Thc juvenile judgc neithcr 
had an affidavit nor did he takc sworn testimony prior to issuing 
the custody order.* Thus, the custody order was impropcrly 
issued. Seealso, 0 39.042(3), Fla. Stat. (1993). 

Finally, B.S. was ordered detained without meeting the critc- 
ria of section 39.042, Florida Statutes (1993). This scction rc- ‘0 quires that all court ordcrs regarding the dctcntion of ii child be 
based upon findings by the court that there is a nced to detain thc 
child as opposed to some less restrictive placement. 8 39.042(2), 
Fla. Stat. (1993). The custody order made no such finding. Fur- 
ther, after the child was detained, we have nothing in the record 
before us to show that a risk assessment instrument was complet- 
ed. See $39.044(2), Fla. Stat. (1993); R. W v. Soud, Jr.. Judge, 
19 Fla. L. Weekly S348, S349 (Fla. June 30, 1994). For thcse 
msons, had a writ of prohibition bccn timely filed by HRS, the 
writ would have been granted. 

‘In its petition for writ of cediomti. HrrS argues that the juvenile judge was 
informcd b@re the petition ms filed that HRS had no authority to filc a pcri- 
tion for violation of community contmi because an order terniinaling commu- 
nity control had been entered by the juvenile court and that order specifically 
rclwed the child from the supervision of HRS. See 0 39.054(l)(a)5, Fla. Stat. 
(1993). As noted by my brethren, HRS capitulated to the judge’s order. HRS 
should have considered a writ of prohibition at that time. especially since they 
had alrcady decided to appeal. 

me letter from B.S.’ mother was not under oath and shc did not testify 
bcfore the juvenile judge. 

* * *  
Criminal law-Attempted first degree felony murdcr of law 
enforcement officerdury instructions-Error to instruct jury 
that state was not required to prove that defendant knew victim 
was law enforcement olfrcerState cannot avoid proving dcfen- 
dant’s knowledge that victim was law cnforccrnent oficcr by 
alleging that attempted murder of law cnforccment olficer cn- 
gaged in thc performance of his duty took place during a robbery 
and citing the felony murdcr statute-Even if felony murdcr 
statute werc proper vchiclc for charging attempted murdcr of 
law enforcement officer, state could not rcly upon knifc thrust 
toward officcr both to provc csscntid clerncnt of undcrlyiiig 
felony of robbery and to establish “overt act” required to prove 
attcmptcd murder-Allegations of information insuflicicnt to 
sustain first-degrcc felony murder conviction whcrc information 
alleged that defendant used knife while intending to conitnit 

- 
r:* 

robbery, but did not allege that dcfendant intended to murder 
victirn-State cannot transform offense of aggravated assault on 
police oficcr into atternptcd murder by allcging that, since the 
assault took place as part of a robbery attcrnpt, it constitutcd an 
“attempted felony murder”-Questions certified: 1) Is section 
782.04(1)(a)2 a proper vehicle for filing a charge of attempted 
murder of a police officer engaged in the lawful performance of 
his duty?; 2) Ifso, can the proof of a neccssary clerncnt of the un- 
derlying qualifying fclony also constitute the overt act necessary 
to prove the attempted (felony) murder of a law enforcement 
officcr engaged in the lawful performance of his duty?; and 3) If 
scction 782,04(l)(a)2 is an appropriate vehicle for the charge and 
if an csscntial element can also serve as the ncccssary overt act, 
are allegations in the information which mcrely allege the offense 
of aggravated assault of a policc officer engaged in the lawful 
performance of his dutics, which assault took place during an at- 
tempted robbery, sufficient to sustain a conviction for first- 
degree felony rnurdcr? 
HAROLD LEONARD GRINAGE. Appellant, v. STATE OF FLORIDA. 
Appllec. 5th District. Case No. 93-1583. Opinion filed August 19. 1994. 
Appal  from the Circuit Court for Orange County, Alice Blackwell White. 
Judge. Counsel: James B. Gibson, Public Defender, and Brynn Newton, Assis- 
tant Public Defender, Daytona Bcach. for Appellant. Robert A. Buttenvonh. 
Attonicy Gcncral. ’Pallahasscc. and Wesley Heidt, Assistant Attorney Gemnl. 
Daytona Bcach. for Appellee. 
(HARRIS, C. I.) Harold Leonard Grinage (Grinage) appeals his 
judgment and scntencc for “attempted first degree felony murdcr 
of B law cnforccment officer” and attempted robbery with a 
deadly wcapon. We rcverse his conviction on the attempted 
murdcr charge and aftirm his conviction for attemptcd robbery. 
but remand for rcscntcncing on that charge since the score sheet 
will dramatically change. 

Dcputy B o x ,  the State’s primary witncss, testificd that he had 
arrangcd to make an undercovcr purchase of cocaine from Grin- 
agc in a shopping ccnter parking lot. Boaz said he was sitting 
alonc in his car when Grinagc got into thc car from the passenger 
sidc. Grinage asked to scc the rnoncy, and Boaz complied. Grin- 
agc, instcad of producing any cocaine, suddenly pulled a knife 
and Boaz was “stabbed” in thc hand “when I caught the knife 
the first timc.” B o a  suffercd a hand wound before Grinagc was 
subducd by the backup tcam. 

Grinage, who admitted thc attempted arm& robbery, main- 
tained that he had ncver tried to kill Boaz. He claimed that he 
pulled thc knife out to scan: Boaz into giving him the cash, but 
statcd that he never held thc knife to Boaz’s throat or thrust it 
towards his chest. It swms clear that Grinage did not know BOZ 
was a policeman. 

Grinagc movcd for a judgment of acquittal and, although the 
trial judgc obscrvcd that, “The physical cvidence, such as i t  was, 
morc closcly matchcd [Grinage’s] version of the events,’’ she 
concluded the evidence was adequate to go to the jury. And evcn 
though substantial evidence impeaching B o a ’  crcdibility, inclu- 
ding testimony from his own supervisor, was offered, the jury 
convicted. 

Several issues arc niscd on appeal, only one of which war- 
rants discussion. Grinage made the argument that the jury in- 
struction on “attempted first degrec fclony murder of a law en- 
forcement oficcr” ‘ was inadequate: 

Furthermore, the verdict is contrary to the law in that the jury 
instructions given as to count one, incorporating tlie State’s 
proposed jury instruction numbcr one, advised the jury that the 
Statc did not hwc to provc thc Defendant had a prcmeditatcd 
dcsign or iritcnt to kill, nor did the State Iiave to prove that the 
Defcndant knew that Kclly Boaz was a law enforcement officer. 
The Defeildant would submit that the jury was then left with the 
Icgal imprcssiorl that all they had to do ms find that the Defen- 
dant, Harold Grinage, did “somc act” during the pcrpetratinn or 
attempted perpetration of a robbery in order 10 be found guilty OF 
httcmptcd Erst Dcgrce Fclony Murdcr of a Law Enforcement 
Oliiccr, “some act,” being undefined, vaguc, ovcrbroad and 
ambiguous, thus Icaviilg thc jury to spcculatc and conjecture. 
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We agree that the instructions given below were inadequate 
and require reversal. We further hold that upon retrial, merely 
giv’ the newly approved instructions (instructions that still 

requirement of intent and the requirement of knowledge .+ o f t  status of the victim) will not be sufficient fo justify the con- 
viction for unknowingly attempting to murder a police officer 
engaged in the performance of his duty. 

Grinage urges, and we agree. that before he can be convicted 
of attempting to murder a police oficer engaged in the lawful 
performance of his duty, the State must allege and prove that he 
knew his victim was a police officer. The State argues. however, 
that since section 784.07(3) is silent as to the requirement of mens 
rea, then the defendant’s knowledge of the victim’s status is 
immaterial. Admittedly, this was basically the holding in Car- 
pentier v. State, 587 So. 2d 1355 (Fla. 1st DCA 1991). 

Further, the State’s position on statutory silence is consistent 
with State v. Medlin, 273 SO. 2d 394,396 (Fla. 1973); 

The Florida cases set out the rule that where a statute denounces 
the doing of an act as criminal without specifically requiring 
criminal intent, it is not necessary for the State to prove that the 
commission of such act was accompanied by criminal intent. 

Medlin relied on La Russa v. State, 142 Fla. 504, 509, 196 So. 
302,304 (1940), which held: 

It is well settled that as a general rule, acts prohibited by statute 
(statutory as distinguished from common law crimes) need not be 
accompanied by a criminal intent, unless such intent be specifi- 
cally required by the statute itself, as the doing of the act furnish- 
es such intent.’ 
However, we find that section 784.07(3) is not silent as to the 

requirement of mens rea. 
Section 784.07(3) is a subsection of a section entitled “As- 

or battery of law enforcement officers . . . ; reclassification :* ses.” The purpose of this section is to enhance the penal- 
ty certain offenses against law enforcement officers (and 
other designated officea) when such offenses are committed 
while the officers are engaged in their official duties. In subsec- 
tion (2) .  the statute increases the penalties for assault, battery, 
aggravated assault and aggravated battery against such officer if 
the defendant knows of his or her status as an oflcer. 

While the “knowingly committing” language is not repeated 
in subsection (3). it is replaced by the legally equivalent word 
“attempted.” As Justice Overton observed in his dissenting 
opinion in Amlotte v. State. 456 So. 2d 448,450 (Fla. 1984), “A 
conviction for the offense of attempt has always required proof of 
the intent to commit the underlying crime.” Here the underlying 
crime is “the murder of a police officer engaged in the lawful 
performance of his duty.” How could Grinage have infended to 
murder (felony or otherwise) a “law enforcement officer . . . 
engaged in the lawful performance of his duty,” if he did not 
know that Boaz was, in fact, a police officer? We agree that the 
court erred in instructing the jury that the State was not required 
to prove such knowledge. 

Had the State charged Grinage with the offense of attempted 
murder under section 784.07(3),3 intent to commit the murder 
and knowledge that the victim was a police officer would, we 
think, be necessary elements. The State urges that it can avoid 
proving these elements by merely alleging that the attempted 
murder of a police officer engaged in the performance of his duty 
took place during a robbery and citing the felony murder statute. 

Admittedly, the supreme court majority in Amlotre held that 
attempted felony murder is recognized in F10rida.~ But the su- 

r can carry not only the offense of attempted murdcr but 
lso justify a conviction for the unknowing specific attempt 

to murder a police officer engaged in the lawful performance of 
his duty. That is the issue before us. In Fleming v. State, 374 So. 
2d 954 (Fla. 1979). the supreme court held that the accidental 
shooting of a known police officer justified a plea to attempted 

court has not yet determined that the concept of felony 

felony murder because the attempt was committed during a felo- 
ny and, therefore, premeditation was presumed. But to go further 
and presume that because the attempt was made during the com- 
mission of an attempted robbery of an undercover officer in a 
sting operation, the defendant will be presumed not only to have 
intended a killing but also to know that the undercover agent was 
a police officer is stacking presumption on top of presumption. 

We hold that section 782.04( l)(a)2 is not the proper vehicle 
for charging a section 784.078(3) attempted murder of a law 
enforcement officer engaged in the lawful performance of his 
duty. Because it may be argued that Amlotre is broad enough to 
encompass this offense, we certify this issue to the supreme 
court. 

Even if the felony murder rule is held to be a proper way to 
charge attempted murder of a police officer engaged in the lawful 
performance of his duty, it was not appropriate in this case. The 
overt act relied on by the State to justify the attempted murder 
charge is the knife “thrust . . . toward the chest or throat area of 
Kelly Boaz.” But this “overt act” is the only alleged act of 
force, violence or assault to prove a necessary element of the 
underlying qualifying offense of robbery. If “force, violence or 
assault” is not present during the course of the taking, then there 
is no robbery. Can an essential element of the underlying quali- 
fying offense also constitute the “overt act” required to prove 
attempted murder? If so, then practically every robbery will 
justify an attempted murder charge. Although Fleming dealt with 
an underlying robbery charge, the overt act there was not the 
violence that occurred during the taking but the shooting that 
occurred later during the getaway attempt. The accidental shoot- 
ing of the police officer, although committed during the course of 
the robbery (the getaway) was a separate act of violence not 
necessary to prove the robbery. In Amlotre, the underlying of- 
fense was burglary so that the shooting into the residence was not 
an essential element necessary to prove the underlying qualifying 
felony. We hold, until the supreme court decides otherwise, that 
an essential element of the underlying qualifying felony cannot 
also serve as the overt act necessary to prove attempted murder. 

Finally, the information in this case alleged that Grinage: 
Attempted to murder Kelly Boaz, a law enforcement officer . . . 
engaged in the lawful performance of his duty . . . and in further- 
ance of said attempt. . . didgrab Kelly Boaz around the neck and 
did rhrust a knife toward the chest or throat area of Kelly Boaz, 
an act which could have caused the death of Kelly Boaz, and 
which act occurred during the perpetration of an attempted rob- 
bery. 
The above charge, without the additional allegation that Grin- 

age intended to murder B o a ,  charges nothing more than an 
aggravated assault (section 784.021) of a police officer engaged 
in the performance of his duty (section 784.07(2)(~)) committed 
as a part of an attempted robbery. 

An aggravated assault is defined as an assault either with a 
deadly weapon without an intent to kill or an assault with an intent 
to commit a felony. Here, Grinage is alleged to have used a knife 
(deadly weapon) while intending to commit a felony (robbery). 

Although this aggravated assault allegation is coupled with the 
additional allegation that the victim was a police officer engaged 
in the lawful performance of his duty, this does nothing more 
than bring the offense within the ambit of section 784.07(2)(c) 
which enhances the penalty for the aggravated assault of a police 
officer engaged in the lawful performance of his duty. But this 
scction additionally requires that the defendant know that the 
victim is a police officer. 

We hold that the State cannot transform the offense of aggra- 
vated assault on a police officer engaged in the lawful perfor- 
mance of his duty into attempted murder by merely alleging that 
since the assault took place as a part of a robbery attempt, it 
constitutes an “attempted felony murder.” 

Some criminal offenses (and we urge that first degree felony 
murder is one) simply were not intended by the legislature to 

~ 
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support a conviction for their attempted commission. Section 
782.04( l)(a)2, by its terms, contemplatcs ;1 body-a completed 
act of homicide. Under this statute, the malice aforethought 

‘ @ (intent) “is supplied by the felony, and in this manner thc rule is 
regarded as a constructive malice dcvice.” Adarm v. Slate, 341 
So. 2d 765 (Fla. 1977). This conclusion is apparently based on 
the premise (perhaps legal fiction) that since onc is presumed to 
intend the consequences of his acts, if a death occurs as a result of 
his intentional commission or attempted commission of a qualify- 
ing felony, he must have intended (and thc law will presumc such 
intent) the death of the victim. But where is the logic if there is no 
body? If we have a frightened or injured victim as a result of the 
commission or attempted commission of a felony, why should 
not the law presume that such was thc intent of the offcndcr? Why 
should the law presume an intent to murder whcn therc is no 
death merely bccause the assault occurs during the commission 
or attempted commission of a felony? 

We recognize that parts of this analysis may be contrary to the 
majority opinion in Aridoff@, but wc believe it to havc bccn invit- 
ed by the supreme court’s comment in Standard Jury Instruction, 
19 Fla. L. Weekly 5244 (Fla. May 5 ,  1994). Therc, the court 
said in a note to its opinion approving a ncw instruction on at- 
tempted murder and manslaughter:’ 

The committee noted that it had great dilkulty in drafting an 
instruction on attempted fclony murder which incorporated the 
language of Atnloffe v. Slute, 456 So. 2d 448 (Ha. 1984). I n  fact, 
the committee observed that a majority of it5 mcmbers were 
persuaded by the dissenting opinion in that case that tlicre could 
be no such crime as attempted fclony murder. Recognizing, 
however, that its function was not to change cxistirlg law, the 
committee submitted a proposed instruction for that crime. 
Unlike the instruction committce, it is our rcsponsibility 

(while not reversing the supreme court) to point out to thc court 
new or additional arguments that should be considcrcd by it in ’ determining whether questioned law should remain in effect. In 
that regard. we certify to the supreme court thc following qucs- 
lions: 

1. IS SECTION 782.04(1)(a)2 A PROPER VEHICLE FOR 
FILING A CHARGE OF ATTEMPTED MURDER OF A 

MANCE OF HIS DUTY? 

MENT OF THE UNDERLYING QUALIFYING FELONY 
ALSO CONSTITUTE THE OVERT ACT NECESSARY To 
PROVE THE ATTEMPTED (FELONY) MURDER OF A 
LAW ENFORCEMENT OFFICER ENGAGED IN THE 
LAWFUL PERFORMANCE OF HIS DUTY? 

POLICE OFFICER ENGAGED IN THE LAWFUL PERFOR- 

2. IF SO, CAN THE PROOF OF A NECESSARY ELE- 

3. IF SECTION 782.04(1)(a)2 IS AN APPROPRIATE VE- 
HICLE FOR THE CHARGE AND IF AN ESSENTIAL ELE- 
MENT CAN ALSO SERVE AS THE NECESSARY OVEFT 
ACT, ARE ALLEGATIONS IN THE INFORMATION 

VATED ASSAULT OF A POLICE OFFICER ENGAGED IN 
THE LAWFUL PERFORMANCE OF HIS DUTIES, WHICII 

BERY, SUFFICIENT M SUSTAIN A CONVICTION FOR 

REVERSED in part; AFFIRMED in part and REMANDED 
for resentencing. (DAUSKCH, J., concurs. GRIFFIN, J., con- 
curs specially and dissents with opinion.) 

WHICH MERELY ALLEGE THE OFFENSE OF AGGRA- 

ASSAULT TOOK PLACE DURING AN ATTEMPTED ROB- 

FIRST-DEGREE FELONY MURDER? 

’The instruction given was as follows: 
In older to prove that dcfendant attempted to commit thc crime of FIE[ 
Degree RIony Murder of a Law Enfoorcement Oficer, the stnlc must prove 
the following beyond a rersonablc doubt: 

1. Harold Grinagc did sonic act toward coninrittirlg dic t r i m  of Firs1 
Dcgrec Felony Murder of a h w  Enforcement Oniccr that went beyond just 
rhinkiy or talking about it. 

2. He would have committed thc crimc except h a t  someone prcventcd 
him fmm committing the crime of First Dcgrcc 1:elony Mudcr  of a h w  
Enforccment Olliccr, or he failed. 

3. Kelly Boaz was a law enforcement officer. 
I t  is not an attempt to commit First Degree Felony Murder of a Law En- 

forceinent Officer if the defendant abandoned his attempt to commit the 
olTensc or otherwisc prcvented its commission, undcr circumstances indi- 
cating a complete and voluntary renunciation of his criminal purpose. 

First Dcgrce Felony Murder is the unlawful killing of a human being 
when committed by a person engaged in the perpetration of, or in thc at- 
tempt to perpetnte, a rubbery. In order to convict of first DegFcc Felony 
Murder, it is nut ncccssary for dic State to prove die Defendant had a pre- 
meditated design or intcnt to kill. 

Robbery will be defined for you later. 
It is not necessary for die State to prove that Harold Grinage knew that 

Kelly Roaz was a law enforcement officer. 
*It should be noted that this statutory construction is inconsistent with Sto- 

As wc observed in Lipurota v. United States, 471 U.S. 419. 105 S. Ct. 
2084, 85 L. Ed. 2d 434 (1985). “[tlhe dcfinition of thc elcmenh of a cnmi- 
nal offense is entrusted to the legislature, particularly in Ihc case of fcdeial 
crimes. which are solely creatures of StaNte.” . . . Thus, we have long 
recognizcd that determining the mental state required for commission of a 
federal crimc requires “construction of h e  statute and . . . inferrnce of rhc 
inicnt of Congress,” . . . 

Thc language of the statute, thc starting placc in our inquiry . . . pro- 
vides little explicit guidancc in this ca.w. Section 5861(d) is silent concern- 
ing tlic mem rea required for a violation. . . . Neverlhelcss. silencc on this 
point by itself does not necessarily suggest that Congress intended to dis- 
pense with a conventional MUU reu element, which would require that thc 
defendant know the facts that make his conduct illegal. See Lklinr, supra, at 
251, 42 S. Ct.. at 302 (stating that traditionally. “scienter” was a neccssary 
clenient in every crime). . . . On the contrary. we musi construe the statutc 
in light of dic background rulcs of die common law . . . in which llrc rc- 
quirement of some Mem rea for a crime is Iimily embedded. As we have 
observed. “[tlhc existence of a metis reu is the rule of, rather than the ex- 
ception to, the principles of Anglo-American criminal jurisprudence.” Id. at 
436, 98 S. Ct.. at 2873 . . . See also Morissette v. lltiiled Stoles, 342 U.S. 
246, 250, 72 S. Ct. 240, 243, 96 L. Ed. 288 (1952) (“The contention that 
an injury can amount to a crime only when inflictcd by intention is no pro- 
vincial or tmnsient notion. It i s  as universal and persistent in mature systems 
of law as bclicf in frcedom of the human will and a conscqucnt alrilirj and 
duty of the normal individual to choose between good and evil”). 

Them c m  be no doubt that this established concept has influenced our 
intcqirctation of criniinal s~ptutcs. Indeed, we havc noted h a t  the conimon 
law rule requiring ntetis reu has bccn “followcd in regard to statutory crimes 
even when h e  statutory definition did not in terms include it.” . . . Rclying 
on die strength of the traditional rule, we have stated that offenses that re- 
quire no mem reu generally are disfavored . . . and have suggested that 
some indication of congressional intent, express or implied, is requircd to 
dispense with i t i e t ~ ~  rca as an clcmcnt of a crinic. 

Staples. 114 S. Ct. at 1796-1797. 
’Assuming that section 784.07(3) creates a new substantive offense. See 

Curpenlier v. 3 u k .  587 SO. 2d 1355 (Fla. 1st DCA 1991). 
‘But sec section 921.0012 (Ilic offensc severity ranking chart) which reflects 

that the legislature may not recogniu: attempted felony murder as an offense. 
’We also mention by way of footnote (because thcre was no objection) that 

the trial court also failed to give the Introduction to Homicide charge required in 
all murder and manslaughter cascs. Although this instruction has now been 
replaccd by an Introduction to Attempted Homicide instruction, the requirement 
to define murder by dcfining honiicide and then eliminating justifiable and 
excusable homicide and distinguishing between degrees of murder and man- 
slaughter remains. In our case, thcre was no elfort to define murder (or now 
attemptcd murder). 

plcsv.  UtiitedSlates,-U.S. _. 114S.Ct. 1793.-L.Ed.Zd-(1994). 

(GRIFFIN, J.,  concurring in part; dissenting in part.) I will leave 
the majority opinion to the supreme court; they’ll either like it or 
they won’t and they’re the oncs with power to changc their pre~e-  
dents. 

I would givc thc dcfcndant a new trial because the jury in- 
struction on “attcmptcd first dcgrce fclony murder of a law 
cnforcemcnt oficcr” was fatally flawed. 

The instruction givcn was as follows: 
In order to prove that dcfcndant attempted to commit the crime of 
First Degree Felony Murder of a LAW Enforcement Officer, the 
state must prove the following beyond a reasonable doubt: 

1. IIarold Grillage did some act toward committing the crime 
of First Dcgrcc Felony Murdcr of a Law Enforccment Officer 
ha t  went beyond just thinking or talking about it. 

2. IIe would haw committed the crime except Lhat someone 
preventcd him from committing the crirnc of First Degree Felony 
Murder of a law Enforccmctlt Oficcr, or I IC failcd. 
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3. Kelly Boaz was a law enforcement officer. 
It is not an attempt to commit First Degree Felony Murder of 

w Enforcement Oficer if the defendant abandoned his at- 
t to commit the offense or otherwise prevented its commis- @ n, under circumstances indicating a complete and voluntary 

renunciation of his criminal purpose. 
First Degree Felony Murder is the unlawful killing of a hu- 

man being when committed by a person engaged in the perpetra- 
tion of, or in the attempt to perpetrate, a robbery. In order to 
convict of First Degree Felony Murder, it is not necessary for the 
State to prove the Defendant had a premeditated design or intent 
to kill. 

Robbery will be defined for you later. 
It is not necessary for the State to prove that Harold Grinage 

knew that Kelly Boaz was a law enforcement oficer. 
As expressed below by appellant: 
Furthermore. the verdict is contrary to the law in that the jury 
instructions given as to count one, incorporating the State’s pro- 
posed jury instruction number one, advised the jury that the State 
did not have to prove the Defendant had a premeditated design or 
intent to kill, nor did the State have to prove that the Defendant 
knew that Kelly Boaz was a law enforcement officcr. The Defen- 
dant would submit that the jury was then left with the legal im- 
pression that all they had to do was find that the Defendant, 
Harold Grinage, did “some act” during the perpetration or 
attempted perpetration of a robbery in order to be found guilty of 
Attempted First Degree Felony Murder of a Law Enforcement 
Officer, “some act,” being undefined, vague, overbroad and 
ambiguous. thus leaving the jury to speculate and conjecture. 
This instruction appears to be a combination of the standard 

instruction on  “attempt,”’ the statutory definition of felony mur- 
der12 and the case law interpreting section 784.07(3), Florida 
St tes. which requires an enhanced penalty for a person con- 

of “attempted murder of a law enforcement ofher.’’ a. State, 626 So. 2d 1082 (Fla. 1st DCA 1993), review 
denied, 634 SO. 2d 624 (Fla. 1994); Carpenrier v. State, 587 So. 
2d 1355 (Fla. 1st DCA 1991), rev im denied, 599 So. 2d 654 
(Fla. 1992). Although the lower court did the bcst it could to 
fashion an adequate jury instruction on attempted felony murder 
(an effort in which defense counsel appears on this record to have 
been utterly uninterested), the instruction given was so defective 
that the defendant was deprived of a fair trial.3 

The problem is that the instruction, ;is given, cannot be un- 
derstood and cannot be applied by a jury in a manner consistent 
with Amlorre v, State, 456 So. 2d 448 (Fla. 1984). The Florida 
Supreme Court’s newly adopted jury instruction on attempted 
first-degree felony murder brings into relief the flaws in the 
instruction given below. Standuni Jury Instructions in Criminal 
Cases (93-l), 636 So. 2d 502 (Fla. 1994). As noted by the Su- 
preme Court Committee on Standard Jury Instructions, the of- 
fense of attempted felony murder cannot be charged “under- 
standably” using the standard “attempt” instruction. The Flori- 
da Supreme Court’s order reflects the difficulty of drafting a 
proper instruction on attempted felony murder even withoiir the 
added problem of the victim’s law enforcement status. The court 
reported that although a majority of the Committee concluded 
that the crime for which they were charged with writing a jury 
instruction did not exist, by using the language from Amlotte, 
they were able to fashion an instruction that the court has ap- 
proved. 

We now know, in light of the committee’s work, that in order 
10 meet the requirements ofAmloffe, the instruction for attempted 
fi -degree felony murder must contain two discrete elements, & Before you can find the defendant guilty of Attempted First 

Degree Felony Murder, the State must prove thc following two 
elements beyond a reasonable doubt: 

1 .  a. [(Defendant) did some overt act, which could have 
caused the death of (victim), but did not.] 

are set forth in the new instruction: 

* * *  

2. The act was committed as a consequence of and while 
a. [the defendant was engaged in the commission of (crime 

alleged).] 
b. [the defendant was attempting to commit (crime al- 

leged).] 

In order to convict of attempted first degree felony murder, it 
is not necessary for the State to prove that the defendant had a 
premeditated design or intent to kill. 

It is not an attempt to commit first degree felony murder if the 
[defendant] [person who committed the specific overt act] aban- 
doned the attempt to commit the offense or otherwise prevented 
its commission under circumstances indicating a complete and 
voluntary renunciation of [his] [her] criminal purpose. 

* * *  

The first element is a critical component and nothing in the in- 
struction given below was equivalent. See Gmy v. State, 19 Fla. 
L. Weekly, D1039 (Fla. 3d DCA May 10, 1994). 

I do not, however, disagree with the First District Court of 
Appeal that the state need not prove the defendant knew his vic- 
tim was a law enforcement officer. It may be that the overall 
legislative scheme found in sections 775.0823, 775.0825, 
782.04(1) and 784.07, Florida Statutes, is odd, but these statutes 
plainly communicate the legislative scheme for charging, prov- 
ing and punishing the attempted murder of a law enforcement 
officer. When the language of a Florida statute is plain, it must be 
followed. State v. Jetr, 626 So. 2d 691 (Fla. 1993). 

‘Fla. Stand. Jury Instr. (Crim.) 1062. 
*4 782.04(1)(a). Fla. Star. (1991). 
’Roy v. Stare, 403 So. 2d 956,960 (Fla. 1981). 

* * *  
Jurisdiction-Non-residents-Torts-Error to deny non-resi- 
dcnt autornobile rental company’s motion to dismiss tort suit for 
lack of pcrsonal jurisdiction where rental agreement was exe- 
cuted in Delaware, and thcre was no indication in complaint or 
aflidavits that defendant purposefully availed itself of privileges 
and protections of Florida other than fact that rental agreement 
did not preclude rented vehicle from bcing driven in Florida 
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CORRECTED OPINION 
[Original Opinion at 19 Fla. L. Weekly D1652a] 

Editor’s Note: The wording of the second paragraph of the 
opinion has been revised. 

(SMITH, J.) Appellant, AVH Daily Rental Cars, Inc. (AVH), 
seek reversal of an order denying its motion to dismiss for lack 
of personal jurisdiction. We reverse and remand for entry of an 
order dismissing appellant from the cause of action. 

Appellee, the plaintiff below, was in a car accident in New 
Jersey. The car was driven by her husband, also a Florida resi- 
dent. The employer of appellee’s husband, Earth Resources, a 
Florida corporation, rented the vehicle from the appellant, a 
Delaware corporation. There is no dispute that the rental agree- 
ment was executed in Delaware. The rental agreement provides 
that the subject vehicle may be driven anywhere in the continen- 
tal United States and Canada. Appellee filed a tort suit in Florida 
naming her husband, AVH Daily Rental Cars, and the husband’s 
employer, Earth Resources, as defendants. AVH Daily Rental 
Cars moved, by special appearance, to quash service of process 
and to dismiss for lack of jurisdiction.’ Following a hearing, the 
lower court denied AVH’s motion on the ground that the lan- 
guage used in the rental agreement between AVH and Earth 
Resources Corporation gave AVH a reasonable expectation that 


