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STATEMENT OF THE CASE AND FACTS

A PRETRI AL  PROCEEDI NGS

Def endant, along with codefendants Humberto Cuellar and Lazaro
Cuel lar, was charged, by indictment filed on March 31, 1992, in the
El eventh Judicial Circuit, Dade County, case nunber 92-9940, wth
(1) the preneditated or felony murder of Conrado Calderon on March
17, 1992, (2) conspiracy to commt the robbery of Calderon with a
deadly weapon, (3) the attenpted arned robbery of Calderon, (4)
the arnmed burglary of Calderon's dwelling or curtilage, (5) the
use of a firearmin the comm ssion of a felony, and (6) (as to
Def endant al one) the possession of a firearm by a convicted felon.

(R 1-4).

On May 20, 1993, Lazaro pled to nanslaughter, conspiracy and

attenpted armed robbery, and was sentenced to 10 years in state

1 The State has filed a (second) notion to supplenment the
record contenporaneously with the filing of this brief. The
proposed supplenental record consists of Defendant's judgnents and
sentences in several other cases. The matters contained therein
will be referred by the reference "(S. R ) .” Additionally, at
the time of filing, the State had not received the officially-
pagi nated versions of the supplemental transcripts that this court

ordered prepared on Decenber 27, 1996, Ther ef or e, those
transcripts will be referred to by date and the pagination in the
copies that were attached to the State's (first) notion to
suppl enent served on Novenber 21, 1996, i.e., “(3/11 S.T. ),” or

“(6/22 S.T. ).




prison. (T. 197, 202). On January 18, 1994, Hunberto pled to
second- degr ee mur der, conspi racy, attenpted armed robbery,
burglary, and the use of a firearmin the conm ssion of a felony,
and was sentenced to 20 years in state prison, with a three-year

m ni num mandatory term (T. 237).

B. QU LT PHASE
Defendant's trial comrenced on January 31, 1994. The rel evant
portions of the voir dire will be addressed in the body of the

argument .

At trial, the evidence showed that Defendant fornulated the
plan to rob Conrade Cal deron, and involved an acquaintance,
Humberto Cuellar, in the schene. Humberto in turn recruited his
brother, Lazaro, as the getaway driver. Before dawn on March 17,
1992, the trio parked near Calderon's Hi aleah hone. Def endant and
Hunberto secreted thenselves behind a hedge and accosted Cal deron
as he opened his car door. Calderon shot Hunmberto, who fled to the
car. Def endant then shot Calderon four times in the chest, point

bl ank.

Cal deron's fiancé, Rosario Estrada, testified that she had

4



known him for 22 years, and had lived with him for 3% years at the
time of his nmurder. Cal deron got up at 5:30 a.m every day and
left for work at 5:45. (T. 767). Cal deron carried a bank bag
every nmorning and kept a gun in his right pants pocket. (T. 770).
He brought the bag hone very night with the daily sales from the
market in it. The market opened at 6:00 a.m Around 1000 a.m,

he would go to the bank and deposit the noney. (T. 771).

On March 17, 1992, he wal ked out the front door at 5:45, as

usual . (T. 767). She heard the heard the sound of the Bronco's
alarm deactivating. About two seconds | ater she heard several
shots go off. She imrediately ran out of the house, but she did

not see anyt hing. (T. 769). She called to Calderon and he did not

respond. Her son then called the police. (T. 770).

Hunberto Cuellar, age 23, testified that he was incarcerated
in state prison.? (T. 1030). Lazaro Cuellar, his brother, was 26.

(T. 1031). Hunberto had known Defendant for about three years.

2 Hunmberto testified that he had pled guilty to second
degree nurder, attenpted armed robbery, armed burglary, conspiracy
to conmt arnmed burglary and the use of a firearmin the conm ssion
of a felony. He was sentenced to 20 years in state prison with a
three-year mninmum mandatory for the gun. (T. 1061-62).

5




They had net drag racing notorcycles on the street. (T. 1032).
Several weeks before the murder, they were at a race and Defendant
asked himif he wanted to make sonme noney. Def endant told him
Cal deron was a bolitero, and always had about $6000 on him (T.
1034-35). Hunberto had never heard of Calderon before Defendant
told him about the robbery plan, (T. 1039, 1071). Because he did
not have any noney at the time, Hunberto agreed to participate in
the robbery. (T. 1035) . Defendant said they would split whatever
they got, Defendant did not tell him at that time where Cal deron
was. Def endant said he would beep Hunberto when it was tine to do

it.

They went by Cal deron's house near Mam Lakes once before the
nurder to check out the scene.? (T. 1037). Hunberto asked Lazaro
to drive themto the site of the robbery because Lazaro needed
noney too. Hunberto told him he would split whatever he got wth

him  (T. 1038).

: Estrada testified that she had seen a small white car
wth very dark windows drive by the house very slowy a few days
before the nmnurder. (T. 773). She could see there were two people

in the car, but could not see their faces because of the tinting.
(T. 774). The photographic evidence reflects that Lazaro's car was
a small, white vehicle with black-tinted w ndows. (R 267).

6




. Def endant beeped Hunberto during the afternoon of March 16,
1992. (T. 1041). Hunberto called him and told him he would beep
him [ater when it was time to do the robbery. (T. 1042).
Def endant beeped hi m around 4:00 a.m and Hunmberto called him.*
(T. 1042). He then went and picked Defendant up at his house on
11th Street. Then they called Lazaro and told him it was tine.
Hunberto left his car at Lazaro's house and they took Lazaro's car
because it was snmaller and faster. (T. 1044). They drove to
Cal deron's house. It was still dark when they got there. (T.
1045).  They parked one house down and across the street and turned

off the lights, (T. 1046-47) ,

Def endant and Hunberto got out of the car and went behind the
hedge. (T. 1047). Def endant had a chrome .38 revolver. (T.
1067) . Lazaro had a 9mm gun in his car. (T. 1040). Hunberto took
it when they got out of the car. (T. 1041) , They got behind the
Bronco and when Cal deron opened the door to the car, t hey
approached him (T. 1048). They grabbed him and he struggled.
(T. 1049). Hunberto took out his gun and hit Calderon in the head

and Cal deron shot him (T. 1050). Hunberto ran to the car and

4 The menory of his beeper, which was found in his
. brother's car at the hospital corroborated Defendant's calls.

7




laid down in the back seat because he becane dizzy, He heard sone
other shots when he was running to the car. (T. 1052-53). After
about 30 seconds to a mnute Defendant got into the car. Def endant
told Hunmberto that he was going to be okay and that he had shot

Cal deron. (T. 1055).

They drove to the hospital and Lazaro and Defendant hel ped him
i nsi de. (T. 1056). On the way to the hospital, Defendant told him
to say he got shot when they were at the Pink Pussycat and that
they were robbed. (T. 1058). Hunberto Cuellar was admtted to

Pal metto General Hospital at s5:59 a.m on March 17, 1992. (T.

735). He was discharged at 9:30 a.m (T. 736). Both Cuellars
were apprehended while at the hospital, (T. 829). Def endant was
not .

On March 17, 1992, at 6 a.m, Jack McColpin was working as an
adm ssions clerk at Palmetto General Hospital when a man canme in
with a gunshot wound. (T. 725). He was crying and in a lot of
pai n. The man with him was also crying and kept repeating that the
man he was w th had been shot. (T. 725). Later McColpin was
presented with a photo |ineup. (T. 727). He identified Defendant
as the man who cane in with the wounded nan. (T. 729, 812).

8




At the hospital, the police recovered Lazaro's Datsun, which
contained a 9mm automatic with a full clip and hair caught in the
slide,® a Beeper that Humberto testified was his, and Hunberto's
phone book which listed an address and phone nunber for Defendant.

(T. 695-98, 702, 819).

The police recovered various itens of evidence from the scene,
including a bank bag, which was directly under the victim and
whi ch cont ai ned $2089. (T. 679) . The victim also had $197 in his
pockets and $106 in his wallet. (T. 680). Also recovered from the
scene were Defendant's fingerprints from the side of the Cadillac

adj acent to where Calderon was found." (T, 1151-53)

Finally, Calderon's five-shot Taurus .38 special revolver was
found under his body, and several casings and projectiles were
recovered from the scene and from Cal deron's body. (T. 694, 957-
58, 960). An x-ray of Humberto revealed that the bullet |odged

near his spine was consistent with Calderon's gun, i.e. a .38

5 Hunberto testified that he had left Lazaro's gun in the
car when they got to the hospital. (T. 1071).
6 Estrada testified that she had had the Cadillac washed

the previous Saturday, and had only driven it once since in the
I ntervening two days. (T. 771).




speci al . (T. 1018). The projectiles recovered from the scene and
from Calderon's body were .38’s, but were not fired by Calderon's

gun, and clearly were not fired by Lazaro's 9mm. (T. 975-77).

The State's firearnms expert testified that based upon the
residue found on Calderon's clothing, three of the four shots were
at point-blank range; the last was fromless than six inches away.

(T.  997-1001).

The State presented the testinony of Medical Examner Dr. Emma
Lew, who arrived at the nurder scene at 1000 a.m on March 17,
1994, (T. 886). She found Calderon in a kneeling position wth
his face toward the ground. Cal deron was 5'g" tall, weighed 142
pounds, and was 62 years old. (T. 891). Cal deron had a 2% by 1
inch abrasion on his forehead, which was consistent with his head
hitting the driveway. (T. 892). He also had two small parallel
abrasions on the left side of his forehead, each |ess than one-half
inch |ong, (T. 892.) . He al so had atwo | acerations above the
hairline, one long and straight, the other stelliform (T. 893).
Lew testified that the gun from the glove box was consistent wth
the wound to Cal deron's head. (T. 903) . The distance between the
slide release button and the slide was the sane as the distance

10




between the two lacerations,, with the slide corresponding to the

| ong wound and the button to the snmall stelliform one. (T. 905).

Cal deron had bullet wounds in his chest and in both hands.
(T. 906). Lew retrieved a projectile from Calderon's right back.
(T. 908). She also recovered three gold necklace links from his

neck, which were consistent with the bullet going through the

necklace. Calderon was alive when he received all the wounds. (T.
909) . Gunshot wound “A” was in Calderon's upper chest. “B” was
toward the mdline from "A". (T. 915). The trajectory of ™“A” was
front to back and slightly downward and to the right. Projectile

"A" did not exit the body. (T. 918). Lew recovered the projectile
fromin front of the spine. ™“B"’g path was simlar to “A”’s except
that its angle was nore downward by a couple of inches. (T. 919).

That would be consistent with Calderon |eaning forward as he was

bei ng shot. “B” exited from Cal deron's upper right back. (T.
920). Gunshot wound “C” was also on the left side of Calderon's
chest. (T. 921). The path went from front to back, left to right
and downwar d, Lew recovered a projectile from wound “C” in

Cal deron's right md-back, next to the spine. (T. 923). Wund »Dp”
is in the md chest. (T. 924). No projectile was recovered from
wound “D”, (T. 925). Wound “r” entered Calderon's right thunb,

11




with no stippling. (T. 925) . The projectile exited through the
inside of the thumb, breaking the bone in the process. (T. 926).
The chip on Calderon's gun wuld have been caused by that
projectile. (T. 927). Wound “E” was on the back of Calderon's
| eft hand. There was stippling. (T. 928) . Wund “E” was
consistent with Calderon having placed his hand over his chest and
t he bull et passing through his hand causi ng wounds "A", “B”, or

“C”, It could not be “D” because it had stippling. (T. 929).

Hunberto's Beeper's nenory (from the night before the nurder)
and his phone book showed Defendant's phone nunmber as 643-4165.
(T. 848-49). The phone conpany listed that nunmber as being
assigned to Defendant's wfe, Niurka Barrera, at 1716 SW 11th
Street, in Mam, (T. 862, 865). The day after the nurder a
surveillance team observed a woman arrive at that address in a van’
and take away several bags of personal belongings. (T. 830-31).
Def endant's nother testified that shortly before his arrest,
Defendant told her he had a problem and he came to live with her.

(T. 874). \Wen Defendant arrived, his head was conpletely shaven.

1 Humberto had testified that Defendant drove a van.
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(T. 875). Humberto testified that at the tinme of the nurder,

Def endant had |long wavy hair. (T. 1068, 1070).

The jury returned a verdict of guilty as charged on all

counts. (T. 1409).

C. PENALTY PHASE

At the penalty phase of the trial, which comenced on March
11, 1994, the State presented the testimny of Robert Street, who
in 1992 was the owner of the Coconuts Comedy Cub in the Coconut
Grove section of Mam. (T. 1476). On February 14, 1992, Street
left the club and went home to his nearby townhouse on Tigertail
Avenue. He arrived home between 11:30 and 11:45 p.m  Wen he got
out of his car two nmen approached him One of them had a gun. (T.
1477). Street identified Defendant as one of the two men who
attacked and robbed him (T. 1483). Def endant was the one wth
the gun. (T. 1484). They instructed him to turn around and not
| ook at them The ordered him back into the shadows and forced to
| ay face-down on the ground, (T. 1477). They screamed at himto
give them his nmoney and poked him several tines in the face wth
the barrel of the gun. They took his watch, his wallet, his keys,
$100 in cash and his wedding ring. (T. 1478) . They were expecting
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him to have a lot of noney on him from his business, and demanded
that he give it to them They went and ransacked his car, but did
not find anything to take. (T. 1479). When they could not find
anything in the car, they “went crazy" and began poking him with
the gun and punching himin the back of the head. He told them he
gave them everything he had, but they did not believe him They
asked him who was in the house and he told them his wife. They
said they were going to go in there and get the noney. Defendant's
acconplice said to "just shoot him" twce. Defendant then pistol-
whi pped Street in the left eye, and again threatened to go into the

house. (T. 1480, 1485).

The State admtted Defendant's April 16, 1993, convictions for
robbery with a firearm aggravated battery, burglary of a
conveyance with a firearm and the use of a firearm in the
comm ssion of a felony in Eleventh Judicial Grcuit case nunmber 92-

10836(B).  (T. 1486-87, R. 468).°

The State also introduced the judgments of conviction in the

§ Defendant's convictions in the Street case were affirnmed
on appeal on My 17, 1994, Mendoza v. State, 638 So. 2d 954 (Fla.
3d DCA 1994).
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i nstant case, and rested. (T. 1488-89).

Nilia Mendoza, Defendant's nother, testified that Defendant
was the only child of her and Marbel Mendoza, Sr. (T. 1493).
Def endant was born Septenber 23, 1966 in Havana, Cuba. She related
various nmnedical problens Defendant had while a child in Cuba, (T.

1494- 98) .

The famly sought asylumin the Peruvian embassy in April

1980. (T. 1504). It took a week before they could |eave. (T.
1505). Then, after a layover in Costa Rca they went to Peru.
They lived in atent in a park there for two years. (T. 1507).

Eventually, they traveled over land from Peru to the United States
and crossed the border illegally, arriving in Mam on August 7,
1982. Her husband got a work permt, and worked construction. (T.
1513-14). She worked in factories and took care of children.
Def endant was enrolled at Mam Hi gh School. Def endant eventual |y

| eft school, but conpleted school at night.

She testified that she eventually realized that Defendant was
doing drugs. (T. 1515). They found cigarette butts in his
bedroom Def endant was always asking her for noney. Def endant
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eventually married N urka Barrera and had two children. (T. 1516).
The girl is five and the boy is three. (T. 1517) . The girl was
born with a birth defect. (T. 1517). Def endant had a "nervous

crisis" when the girl was born. (T. 1518).

On cross, the nother admtted that neither parent was ever

charged with a crime and were always hard-working. They taught
their son right from wong. (T. 1519). The doctors never said
Def endant would grow up to be a crimnal. (T. 1520). The “nervous

crisis" consisted of Defendant yelling and throw ng things. He
never hurt any of the famly nmenbers or hit them (T. 1521). She

never took Defendant to any nmental health program in the United

States because Defendant did not want to. (T. 1521) . She told
Defendant to go to drug prograns, but he never went. (T. 1522).
The only thing they ever found was narijuana residue. She never
saw any evidence of cocaine -- powder or razor bl ades. She never

saw hi m dri nk. (T. 1523). Defendant worked for KFC full time for

two years. (T. 1528). He worked as a construction and plunbing
assistant for a while. She saw Defendant several tinmes a nonth
before the nurder. Def endant acted normal when she saw him (T.
1529)
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Jethro Toomer, PhD, interviewed Defendant on four occasions.
(T. 1558). Def endant stated that he had come to the U S. from Cuba
at around the age of 11. He had psychiatric treatment from around
age 7 in Cuba. He could not provide the specifics regarding that.
He Dbelieved it had something to do with having nultiple
personal ities. He al so described "after some questioning"” an
extensive drug history beginning at age 19 involving the use of
al cohol, marijuana, and some crack. (T. 1562). Def endant cl ai med
t hat whenever he had the problenms he had in Cuba he used drugs
because they calmed him down. Tooner referred to this as sgelf-
medi cat i on. (T. 1564). Def endant was given the Bender-Gestalt
test. Toomer felt the results indicated poor inpulse control and
high levels of anxiety and aspects of poor judgnent. (T. 1570).
He also believed the results indicated sonme |evel of organic
I npai r ment . (T. 1571). Tooner had sone difficulty communicating
with Defendant not because of a l|anguage barrier, (the interviews
were conducted in English) but because Defendant had a good bit of
enotional stress. (T. 1572).

Toomer also admnistered the Carlson Psychological Survey.
Toonmer felt the results indicated that Defendant suffered from
feelings of inferiority and poor self-esteem inpulsivity and
irrational behavior, nood shifts and behavioral changes from tine
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to tinme. He also felt brain damage was suggested. (T. 1574).

Defendant fell into the 99 percentile range for chem cal abuse,

based on self-report. (T. 1575). Def endant was unable to provide
specific information as to the frequency of drug use, other than
‘significant."” (T. 1576). Defendant also scored, based on self-
report in the 99th percentile for thought disturbances, i.e.., he
claimed past, and present, visual and auditory hallucinations. (T.
1577). He found that Defendant had anti-social tendencies, but not
anti-social personality disorder. Toomer stated that the disorder
referred to persons who had no conscience and were very ego-
oriented, (T. 1578). Defendant on the other hand had anti-socia

tendencies, (85th percentile) which neant that he had nanifested a
tendency to violate societal norms, such as chem cal abuse and
t hought di st urbance. (T. 1579). Finally, Defendant scored in the
95th percentile on the self-depreciation scale, neaning that he had

poor self-esteem

Toonmer's wultinmate opinion was that Defendant was "suffering
from very significant deficits in terns of his reality testing and
they are reflected in inpairment both in ternms of cognitive ability
as well as affective or enotional ability.” He also indicated sone
evi dence of brain damage which would be consistent with a history
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of drug abuse. He could not, however, offer that ultimate
conclusion w thout neurological testing. Finally, Toomer felt he
could be rehabilitated because he did not suffer from anti-social

personal ity disorder. (T. 1583).

Toomer did not speak to the police or Defendant's famly, He
did not review any school records. (T. 1592). He did not inquire
into the Defendant's "potential crim nal past." (T. 1593) ,

Defendant is not schizophrenic. Defendant is not manic-depressive.

(T. 1598). Tooner conceded that being convicted of first-degree
murder and facing the death penalty could |ead to depression. (T.
1601) .

In rebuttal, the State called Dr. Anastasio Castiello, a
psychiatrist who had exam ned Def endant. (3/11 8.7.° 3). Dr.

Castiello interviewed Defendant in Spanish. (3/11 S. T. 5). Dr.
Castiello found Defendant to be a totally wunreliable informant.
(3/112 S.T. 6). Dr. Castiello felt that Defendant's all eged
hal l uci nati ons were dreans or fantasies. (3/11 S. T. 8). He also

felt that Defendant was malingering. (3/11 S. T. 8). The only

s See n.l, supra.
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information which Dr. Castiello did not have to "pry out of"
Def endant was that he was allegedly using drugs prior to the tine

of the nurder. (3/11 S. T. 15).

The State also called Detective Roberto Navarro, who had
arrested and interviewed Defendant on March 24, 1992, (T. 1639).

Def endant asserted at that time that he did not use drugs or

al cohol . Def endant did not appear to be under the influence of
anything at the time of his arrest, Def endant did not have any
troubl e communicating. He appeared normal. (T. 1642). Hi's nmenory
was accurate and he appeared rel axed. (T. 1643).

The jury returned a recomendation of death by a vote of 7-5.

(T. 1694).

On June 22, 1994, a sentencing hearing was conducted before
the court. (6/22 §.T7.1° 3). The Defense noted that Dr. Eisenstein's
report, which concluded that Defendant was mldly psychologically
impaired, if at all, was part of the record. The doctor was not

called as a wtness. (6/22 S.T. 7). The State also submtted Dr.

10

See n.1, gupra.
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Ei senstein's My 23, 1994, deposition. (6/22 S. T. 8).

The State then called neuropsychol ogist Gsella Aguilar-

Puent es. (6/22 S.T. 10). She interviewed Defendant on June 3,

1994 (6/22 S.T. 20) . Prior to neeting Defendant, she reviewed
Dr. Eisenstein's report and test data. (6/22 S.T. 20). She found
some inconsistencies in Eisenstein's report. Hi s conclusion that

there was |eft hem sphere involvenment was not supported by his own

test data. She was al so concerned that the test results could have

been influenced by Defendant's English-language deficits. (6/22
ST. 21). She conducted her interview and all the testing wth
Def endant in Spanish. (6/22 S.T. 22). Based on her observation of

Def endant speaking to others in English, she did not believe he was

fluent in that |anguage. (6/22 S. T. 22).

Dr. Agui | ar - Puent es adm nistered three subtests of the
Wechsler Adult intelligence exam (6/22 S. T. 22). She al so
attenpted to admnister the MWl in Spanish, but Defendant did not
wi sh to spend the tine. (6/22 S.T. 23). Def endant  further
explained to her that Dr. Eisenstein had allowed him to take the
MWl test booklets back to his cell to work on them (6/22 S.T.
24). There, Defendant had the assistance of four or five people in

answering the questions. (6/22 S.T. 25). Dr. Aguilar-Puentes
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stated that it was "totally out of the norm to conduct the test in

t hat manner. (6/22 S.T. 25).

Dr. Aguilar-Puentes conpared her Spanish-language test data
with Eisenstein's English-language test data, and concluded that
none of Eisenstein's findings of neurological deficits existed when
Def endant was tested in Spanish. (6/22 S.T. 26). She concl uded
that what was interpreted as inpairment was nmerely a | anguage
barrier. (6/22 S.T. 26). For exanple, Eisenstein concluded from
the Wechsler that Defendant's intellectual functioning was in the
borderline defective range. In Spani sh, however, Defendant scored
in the average to |ow average range, (6/22 S.T. 27). Li kewi se,
while Eisenstein's results from the English-language Peabody
Picture vocabulary test indicated that Defendant was profoundly
defective, in Spanish, Defendant scored in the average range.

(6/22 S.T. 28).

The only test in which Defendant displayed any deficit was the
right hand squeeze test. However, the deficit was not significant
enough, when conpared with the left-hand results to indicate any
brain danage. (6/22 g.T. 28). In addition, the inpairment was

inconsistent with all the other tests she adm nistered. It was
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therefore not a reliable basis upon which to base a finding of
i mpai rnent . (6/22 S. T. 29). Finally, Defendant insisted to her

that he was not guilty, that the Cuellars did it, and that his

defense should have brought this out nore. (6/22 S.T. 32).
Defendant's nother spoke briefly to the court, (6/22 S. T.
42), and Defendant declined to testify. (6/22 S. T. 43-44).

A hearing was held on August 2, 1994, at which the court
pronounced sentence. The court determ ned that the State had
established as aggravation that Defendant had a prior conviction
for armed robbery (in the Street case), and that the nurder was
committed during the course of an attenpted robbery, which it
nerged with pecuniary gain. (R 932). The court additionally
found that the defense had not established any statutory
mtigation. (T. 934-37). The court further gave "little weight"
to Defendant's alleged drug use, (R 938), and "mnimal" weight to
his nental health clains as nonstatutory mtigation. (R 939).
Finally, the court concluded that the aggravation outweighed the

mtigation, and sentenced Defendant to death. (R 941).

This appeal followed.
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SUMMARY OF THE ARGUMENT

1. Def endant first alleges that the State failed to
establish burglary because it did not establish that he entered the
curtilage of the Calderon house. This clai mwas not preserved
below. On the contrary, the position below was that the State had
only established that Defendant entered the curtilage. Furt her,
the evidence showed that the defendants conceal ed thensel ves behind
a hedge which encl osed the driveway before attacking Cal deron,
Finally, even if burglary were not proven, Defendant's death
sentence would not be infirm because the felony-nurder aggravator
was supported by the attenpted robbery conviction, which Defendant

does not chall enge.

2. Def endant's second claim that the State should not have
been permtted to admt the sworn statement made by codefendant
Hunberto Cuellar at the time of his arrest, is wthout nerit. On
cross-examnation of this State witness, Defendant repeat edl y
questioned the veracity of Humberto's in-court testinony, suggested
his purportedly "sweetheart" deal with the State on the eve of
trial was the notive, and read msleading excerpts from his sworn
st atement. Under the circunstances, the statenent, taken the day

of the crime, was properly admtted both under the doctrine of
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conpl et eness, and So¢ 3 prior consistent statenent.

3. A brief conversation between the trial judge and sone
menbers of the jury in the courthouse cafeteria, where the subject
matter (Tonya Harding) was unrelated to trial, and where the judge
infornmed the jurors that he could not answer their questions there,
was not the basis for reversal, even assuming that the claim had

not been wai ved bel ow.

4, Defendant's cause challenge clains were not preserved
bel ow where Defendant had an outstanding perenptory at the time the
jury was sworn. In any event, none of the jurors in question ever

indicated that they would be unable to follow the |aw.

5. The trial court properly refused to admt an inmgration
asylum application into evidence, through a witness who neither
prepared it nor was its custodian, where there were no indicia of
reliability as to the contents of the docunent and where the
application for asylum as an act was testified to by Defendant's
mother, and corroborated by the introduction of Defendant's

passport.
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6. The State properly inpeached the defense expert wtness,
who testified that Defendant was capable of rehabilitation, wth
evi dence of other crines. Any purportedly inproper reference to
uncharged crimes would be harm ess where Defendant was subsequently
convicted of the crimes in question, and the issue was not a focus

of the trial.

7. The evidence anply supported the conclusion that this
murder, which was conmtted during an attenpted robbery, was
conmtted for pecuniary gain. Any error would be harnless where
the pecuniary gain factor was explicitly nmerged wth the felony

murder aggravator, which Defendant does not challenge.

8. The trial court properly rejected Defendant's proposed
statutory nental health mtigation where his expert's testinony was
contradicted by the testinony of the State experts, and where it
was supported in part by Defendant's uncorroborated self-report of
drug usage at the tine of the nurder. The alleged nonstatutory
mtigation of defendant's ability to be rehabilitated was not
presented to the trial court below, and in any event was refuted by
Defendant's crimnal history. The trial court properly rejected

the proffered mtigation of Defendant's childhood and famly
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probl enms where there was no nexus between these problens and the
crine. Further, the court was well within its discretion in giving
little weight to Defendant's alleged drug use and nmental health
history in light of the scant and contradictory evidence supporting
these factors. Finally, the trial court's 12-page sentencing
order, which discussed all the factors advanced by Defendant, was

clearly adequate.

9, Def endant's sentence is proportional.
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ARGUMENT
.
DEFENDANT'S  CLAIM THAT THE EVIDENCE WAS
I NSUFFI CI ENT TO SUPPORT THE CRIME OF BURG.ARY
I S UNPRESERVED AND W THOUT MERIT.

Defendant's first claimis that the evidence was insufficient
to prove that a burglary occurred. He alleges that no structure
was entered and that there was no evidence show ng that Defendant
and his cohorts entered the curtilage of the Calderon residence.
This contention was not raised below, and thus nmay not now be
rai sed. Furthernore, the claimis without nerit. Finally, even if
Def endant's claim were well taken, it would not require the setting

asi de of Defendant's felony nurder convictions or sentence of

deat h.

Defendant's claim is predicated upon this court's holding in

State v, Hamilton, 660 So. 2d 1038, 1044 (Fla. 1995), which held

that there nust be "some form of an enclosure" in order for the
area entered to be considered part of the curtilage. Curtilage is
rel evant because §810.011(2), Fla. Stat., defines a dwelling which
may be the subject of a burglary as including "the curtil age
thereof." It is undisputed that Defendant and his acconplices did

not enter Calderon's house. Ther ef ore Defendant may be found
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guilty of burglary only if he or his codefendants were shown to

have entered the curtilage of Calderon's house.

Defendant's claim that the State has not proven that Defendant
entered the curtilage of Calderon's house under Hamlton has not
been preserved for appellate review Def endant claim below was

that the State had only proven that Defendant had entered the

curtilage, but not the house:

[Defense Counsel] : Wth respect to Count IV
of the indictnent, wherein the defendant is
charged with arnmed burglary with an assault,
obvi ously the state is relying on the
curtilage, and there has been no testimony
elicited other than that this oggurred in the
curtilase of the dwelling.

(T. 1158-59). Having argued below that the State had only proved
that Defendant entered the curtilage, Defendant now seeks reversal
on the grounds that he had not entered the curtilage. Def endant
has thus waived this issue for appellate review Showers v, State,
570 so. 24 377, 378 (Fla. 1st DCA 1990) (argunent regarding
sufficiency of evidence may not be raised for the first time on

appeal); Daley v. State, 374 So. 2d 59 (Fla. 3d DCA 1979) (claim

regarding sufficiency of evidence not preserved for review where

not raised below; Terrv v. State, 668 So. 2d 954, 961 (Fla.

1996) (claimwaived where argunent on appeal was different than that
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presented bel ow).

Even assuming arsuendo that this issue were properly before
the court, the evidence below was sufficient to present a question
for the jury under Ham lton and the cases cited with approval
t herein. The assault on Cal deron took place in his driveway,
between the two vehicles parked directly in front of the garage.'
(T. 638-39). The photographic evidence showed that Calderon’s
driveway was bordered by a fence and a tall hedge. (R 182, 351).
Humbert o Cuellar testified that they went behind the hedge and
conceal ed thenselves in the bushes beside the house until Cal deron
got to his car. (T. 1047-48). Hamilton only requires "some form

of an enclosure.” Ham | t on 660 so. 2d at 1044. There is no

requirement that the area be enclosed on all sides. I ndeed, in

Ham Iton the court cited with approval DeGeorge v. State, 358 So.

2d 217 (Fla. 4th DCA 1978), in which the Fourth District affirmed

11 Def endant's suggestion that Cal deron was "possibly on the
street," (B. 22), is groundless. He cites to T. 621, but the only
reference there to the street was a question by defense counsel,
who was inquiring as to the location of wonmen who were present when
the first officer arrived. Counsel asked, “Where were they? Wre
they where the body was on the street?" (T. 621). The officer
responded, "They were wal king on the sidewal k." Id. There is
simply no record evidence or testinony that Calderon was in the
street.

30




a burglary conviction based the on entry of a "curtilage"
consi sting of paved area partially enclosed by fence and wall.

Ham | ton, 660 So, 2d at 1044. Here,. the area entered was also a

paved area directly adjacent to the entry to the dwelling. It was
also enclosed on one side by a fence and hedge, which Calderon's
assailants used as cover, and on another by the dwelling itself.

The jury plainly could have found, and indeed did find, that the

curtilage of Calderon's honme was breached,?!?

Even assuming, arsuendo, that this claim were preserved and

had nerit, Defendant would not be entitled to discharge. The
evi dence was plainly sufficient to support the charge of arned

trespass, a lesser included offense. Bain v. State, 65 So. 2d 83

(Fla. 4th Dca), approved, 661 So. 2d 1215 (Fla. 1995).

Finally, contrary to Defendant's assertions, t he all eged
infirmty of his burglary conviction would not require the setting
aside of either Defendant's felony-nmurder conviction or his
sentence of death. The State alleged in the indictnent, and the

jury was accordingly instructed, that the nurder occurred during

12 Unlike the jury in Hamilton, the jury here was instructed
that the curtilage was “an enclosed space." (T. 1372).
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the course of a burglary or an attenpted robbery. Defendant in no
way challenges his attenmpted robbery conviction. As such, even
w t hout the burglary conviction, Defendant would have been properly
convicted of felony nmurder. Kearse v. S8tate, 662 So. 24 677, 682
(Fla. 1995) (any failure of proof of wunderlying felony of escape
harmess wth respect to felony nmurder conviction where evidence

al so showed felony nurder based on underlying felony of robbery).

Li kew se, the Jjury was instructed on the aggravating
circunstances of conmmission during a burglary or attenpted robbery
and murder for pecuniary gain, and further instructed that they
were only to consider these factors as one if they found them to
exist, (T. 1688). The State clearly proved that this murder was
commtted during an attenpted robbery and/or for pecuniary gain,
and indeed the bulk of the evidence and testinony was addressed to

these issues rather than the burglary. See, Valentine v. State, 22

Fla. L. Weekly 510 (Decenber 19, 1996) (invalid conviction of felony
supporting aggravator not affect sentence where valid basis for
aggravator renumi ned). Moreover, the trial court did not find
comm ssion during a burglary as an aggravating circunstance,
finding only conmssion of a robbery nmerged with pecuniary gain.

The court also found the prior conmssion of another renmarkably
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simlar and violent armed robbery of a man for his business
proceeds in the parking area of his home as an additional
‘aggravator. (R. 932). If Defendant were resentenced, the State
woul d also be entitled to admt into evidence Defendant's June 8,
1995, convictions, in five separate cases, of arnmed robbery, of
four counts of robbery, and of three counts each of aggravated
battery and ki dnappi ng. (See S.R.¥ 1-23). Finally, the trial court
found that Defendant had failed to establish any mtigation
entitled to nore than miniml weight. Under these circunstances,
there is no reasonable probability that had the trial court granted
Defendant's notion for judgnment of acquittal, the outcone of the
sentencing proceedings would have been different. Valeptine.
Def endant's conviction for burglary should stand, and even if it

does not, his convictions for murder and sentence of death shoul d.

13 See n.1l, supra.
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11.
HUMBERTO  CUELLAR S SWORN  STATEMENT WAS
PROPERLY ADM TTED UNDER THE DOCTRINE OF
COVPLETENESS, AND AS A PRIOR CONSISTENT
STATEMENT UNDER SECTION 90.801(2) (B), FLORI DA
STATUTES.

Def endant's second claimis that the trial court erred in
admtting into evidence the sworn statenent given by fornmer
codef endant Humberto Cuellar on the day of the nurder. The cross
exam nation consisted of two primary conmponents: that Hunmberto had
fabricated his in-court testinony against Defendant in exchange for
his plea deal, and that his in-court testinmony was inconsistent
wth selected excerpts of the prior statement which is the subject
of the present claim Under the circunstances, the statenent was
thus properly admtted either under the doctrine of conpleteness,

to avoid msleading the jury as to Hunberto's prior statenents, or

as a prior consistent statenent.

The doctrine of conpleteness provides that when a party

presents part of a recorded statement, the other party may have the

remai nder introduced in the interest of fairness. §90.108, Fla.
St at . ; Lons V. St at e, 610 So. 2d 1276, 1280 (Fla. 1992);
Christopher v. State, 583 So. 2d 642, 645 (Fla. 1991). The

determination as to whether fairness requires the contenporaneous
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adm ssion of the statement is within the discretion of the trial
court. The judge's determination will not be disturbed absent an

abuse of discretion, Larzelere V. State, 676 So. 2d 394, 402 (Fla.

1996) .

Here, Defendant's counsel extensively cross-exan ned Hunmberto
based upon the statement in question, reading questions and answers
at random from throughout the statenent, (T. 1085-94). The plain
inpression left with the jury was that Hunberto's original
statenent to the police differed vastly from his trial testinony.
The seven instances cited by defense counsel from the statenent of
nore than thirty pages were m sleading however, in that the
statement and trial testinony were overwhelmngly in agreenent.
The State was thus entitled to have the statenment admtted in the
interest of fairness under the doctrine of conpleteness. Chao V.
State, 661 So. 2d 1246 (Fla. 3d DCA 1995) (trial court erred in
refusing to allow introduction of entire recorded statenment of
witness where statenent was previously used during cross-

exam nation of wtness).

Additionally, it is well settled that where defense counsel

insinuates during the cross exam nation of an acconplice that the
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W tness's testinmony was fabricated in order to obtain a favorable
pl ea agreenment, statenents made by the acconplice at or around the
time of the crime are properly admtted to rebut the inference

raised. Rodriquez V. State, 609 so. 2d 493, 500 (Fl a.

1993) (statements given prior to comencenent of plea negotiations
properly admtted because "defense counsel's references to plea
agreenents during cross-examnation . . . were sufficient to create

an inference of inproper notive to fabricate"); Jackson wv. State,

599 So. 2d 103, 107 (Fla. 1992) (same); Anderson v. State, 574 so.

2d 87, 92 (Fla. 1991) (statenment nmmde at time of arrest properly
admtted to rebut defense inplication that acconplice changed her

story after making plea agreenent). These cases are controlling.

Here, on cross-exam nation of Hunberto, defense counsel asked
whether the "first thing" Hunberto did on his arrival from prison
was to have a conversation with the prosecutor about his testinony.
(T. 1081). Counsel also suggested that during the pendency of the
case before trial, Hunberto's attorneys apprised him of the facts
of the case. (T. 1083-84). He then asked nunerous questions
relating to the plea agreenent, his brother Lazaro’s plea
agreement, and the fact that he was not required to testify against

Lazaro as part of the agreement. (T. 1083-87). After counsel
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retired, Defendant's other |awer got up and placed a |arge
bl ackboard in front of the jury, (T. 1096), on which he set forth
the various charges and sentences Hunberto originally faced. The
second attorney then conpared them to the charges that Hunberto
pled to, concluding that in exchange for his testinony Hunberto
woul d serve a three year mnimum nmandatory and thereafter be
eligible for gain tine and early release, rather than the life with
a 25-year mininmum that he originally faced.* (T. 1096-1119).
Counsel were plainly suggesting that Hunberto's testinony was
fabricated in exchange for the plea agreenent. Addi tionally,
Hunberto's statement was given on the day of the crinme, March 17,
1992. (R 307). Hunberto did not enter into the plea agreenent
until nearly two years later, on January 18, 1994, which was two
weeks before trial, (T. 235-237). As such, the statenment was
properly admtted as a prior consi st ent st at enent under

§90.801(2) (b), Fla. Stat. Rodriguez; Jackson; Ander son.

Finally, any purported error would be harm ess beyond a
reasonabl e doubt. The statenent, in the overall scope of trial,

was brief, and largely cunulative to Humberto's trial testinony.

14 Counsel initially got Hunberto to concede he was facing
the death penalty, a nmisstatement the State corrected. (T. 1097)
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Defendant's fingerprints were recovered from the Cadillac adjacent
to Cal deron's body, placing Defendant at the scene. Finally,
Def endant was positively identified by the ER enployee as one of

the men who brought Hunberto into the hospital. gee, Jackson v.

State, 599 So. 2d 103, 107 (Fla. 1992); Anderson v. State, 574 So.

2d 87, 93 (Fla. 1991); Alvin v. State, 548 So. 2d 1112, 1114 (Fla.

1989). This claim nust be rejected.
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111.
THE TRI AL JUDGE PROPERLY DENI ED DEFENDANT' S
MOTI ON FOR M STRI AL AFTER DI SCLOSI NG THAT
DURING LUNCH THE JUDGE HAD HAD A BRIEF
CONVERSATI ON, UNRELATED TO THE TRIAL, WTH THE
JURORS.
Def endant asserts that the judge's brief encounter with the
jurors in the courthouse cafeteria required the court to grant a

mstrial. In that nothing relating to the case was discussed,

Defendant's claimis without nerit.

Dealing with the conduct of jurors, and the determnation as
to whether a mstrial is warranted is left to the sound discretion

of the trial court. Dovle v. State, 460 So. 2d 353, 357 (Fla.

1985).  Further, inpropriety by the jurors® or exposure of the jury
to extrajudicial information does not warrant a mstrial unless

prejudice results. Wite v. State, 462 So. 2d 52, 53 (Fla. 1st DCA

1984) . Prejudice exists only where there is a reasonable
possibility that the conmunication affected the jury's verdict.

McKinney v. State, 579 so. 2d 80 (Fla. 1991).

Here the judge was confronted wth tw questions: (1) why the

15 The court did not initiate the conversation. (T. 1073)
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jurors could not ask questions; and (2) what he thought of the
Tonya Harding case. As to the first, the judge told the jurors
that if they had any questions to present them in witing at the
end of trial for consideration, an instruction they had previously
received in court. As to the latter, they were told that they had
to be fair and inpartial and wait until they heard everything, good
advice with regard to both Tonya as well as Defendant. Pl ainly
this innocuous discourse could not have affected the verdict in any
concei vabl e way. Indeed, counsel noved for a mstrial only "in an
abundance of caution.” (T. 1073). Wen asked by the trial court
on what basis, counsel nerely requested the court to rule. Id.
Further, when the court asked if defense counsel desired a
cautionary instruction, both declined the offer, one observing that
he would have been nore concerned if the jurors had spoken to any

of the prosecutors. (T. 1074). This claim should be rejected.
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| V.
DEFENDANT DI D NOT PRESERVE H S CAUSE CHALLENGE
CLAI M5 FOR APPELLATE REVI EW AND EVEN | F HE
HAD, THE CHALLENGES weERE PROPERLY DEN ED WHERE
ALL THE JURORS | N QUESTI ON UNEQUI VOCALLY
STATED THEY WOULD FOLLOW THE LAW
Defendant's fourth claimis that the trial court erred in
denyi ng chal l enges for cause of jurors Calejo, Culp, Bravo and
Fal con. However, as Defendant had a perenptory chall enge remaining
when the jury was sworn, the issue has not been preserved for
appel l ate review. Further, even if it had, none of the allegedly

obj ectionable jurors ever indicated that the could not follow the

law. As such the challenges were properly denied.

Under Trotter v. St at e, 576 So. 2d 691 (Fla. 1991), a

defendant may only assert error based upon the denial of a cause
challenge if, after the denial of the challenge, he used a
perenptory to strike the challenged juror, subsequently used all
his perenptories, and thereafter requested an additional perenptory
to challenge an identified juror. Id. Here, when Defendant
exhausted his challenges, he requested an additional perenptory to
strike juror Cannan, which was granted. Defendant then declined to
exercise the challenge unless another was granted to him The
trial court stated that it would not give Defendant an additional
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chal l enge unless he used the one he had. (T. 587-89). Def endant
never exercised the remaining chal I enge, and as such, t he
requisites of Trotter have not been net, and he may not now

complain of the denial of cause challenges.

Further, even were Defendant deened to have exhausted his
perenptories, juror Calejo was perenptorily stricken by the State.
(T. 576). Thus, because Calejo did not serve and Defendant did not

use a perenptory to strike him if the challenges of Bravo, Falcon,

and Culp were properly denied, no reversible error occurred under

Trotter; Kearse v. State, 662 So.2d 677, 683 (Fla. 1995).

Finally, even were the propriety of the challenges of Culp,
Bravo and Fal con properly before the court, Defendant's clains
woul d be without nerit. The trial court is granted wide latitude
in determning cause challenges, which are a mxed question of [aw
and fact, and absent manifest error, its conclusions should not be

di sturbed. Castro v. State, 644 So. 2d 987, 990 (Fla. 1994); Hooser

v. State, 476 So. 2d 1253, 1256 (Fla. 1985).

Def endant asserts that because jurors Bravo, Falcon and Culp
were so pro-capital punishment that they favored the inposition of
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the death penalty for "lesser offenses,” (B. 32), they should have
been stricken for cause below. Although all three jurors were able
to identify other crines, specifically, sexual battery of children
whi ch they though m ght be properly punishable by death, none ever
suggested in any way that they had prejudged Defendant or would be
unable to follow the law, as the relevant passages make clear when
put in context:

MR. CULP: | don't believe revenge is appropriate in
most cases.

[ DEFENSE COUNSEL]: What about the death penalty, are you
for it or against it?

MR CULP: | think it depends on the-crine.

[ DEFENSE COUNSEL] : Wen you say it depends on the crine,
what does it depend on?

MR. CULP: | would say first degree nurder would be
appropri ate.

[ DEFENSE  COuNsEL] @ First degree nmurder is the only crinme
that the death penalty can be inposed for in the State of
Fl ori da.

What | need to ask is, if, in fact, Marbel Mendoza
were convicted of first degree nurder and you were one of
the twelve jurors, would Yo automatically inpose the

death penalty?

MR CULP: No.

[ DEFENSE COUNSEL] ; What  would vou look to?

MR CULP: | would look to the facts of the crine

(T. 336) (enphasis supplied).
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[DEFENSE O©owsel] : M. Bravo what is your position?
MR. BRAVO | believe in the death penalty.

[ DerensE Counsel] @ You have a strong belief, What do
you mean?

MR, BRAVO | believe the death penalty should be used

for nmore things than just nurder.

[ oEFensE COUNSEL] : What do vyou believe it should be used
for?

MR BRAVO Rape of small children.
[ DEFENSE  counseL] @  Why?
MR. BRAVO I think people who do things |ike that do

not deserve to be here,
[ DEFENSE COUNSEL] : Were should they be?
MR. BRAVO Not |iving anongst us.

[ DEFENSE COUNSEL] : Wen | ask the panel colilectively if

anvone woul d automaticallyv_vote to impose _death upon_a

first desree nurder conviction, vou didn't respond to

that.
Why is that?

VR. BRAVO | wouldn't make it autommtic either.

* k%

[ DEFENSE COUNSEL]: M. Falcon, let me ask you.

What kind of crimes do you think warrant the death
penal ty?
MR FALCON: Li ke he said, rape of little children.
[DEFENSE CQUNSEL] : Anyt hing el se?

MR. FALCON: | can’t think of all of them
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[DEFENSE O©oustLl] : Do you think the death penalty keeps
people from nurdering?

MR, FALCON: Probably, yes.
[ EFENSE CoOUNseL] : That being the case, | wll get to
you, SO we W ll have to wait until a little later.

What is your position on the death penalty? |[If you
were one of the twelve people chosen to serve on the jury

and you found Marbel guilty, uld Yo agutomatically vote

for the death senaltv?

MR FALCON: No.

[ DEFENSE COUNSEL] : You wouldn t take the position that
vou don't want to waste vour nonev with him gitting in

prison, so let's iust give him death?

MR FALCON: No.

. 353-56) (emphasis supplied).

MR CULP: | agree that the rape of a small child and
ki dnappi ng and things of that nature should be given the
death penalty.

[ DEFENSE COUNSELI: Now that being the case, how would
ehat affect vour ability to evaluate the wvidence?

MR CULP; | would certainly_be fair.

[ DEFENSE COUNSEL]: Now M. Calejo said sonething which
| found very interesting, which is why we should spend
our tax dollars to keep people in prison.

How does that affect you?

MR CULP: Well, | can't agree ahundred percent, but
| understand what he is talking about.

[ DEFENSE COUNSEL] : What do you disagree wth?

MR CULP: There are sone _people T believe who should
be |ocked yp, but not necessarily killed.
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. [ DEFENSE COUNSEL] : Even if that would be the case, even
if they were convicted of first-desree nurder?

MR, CULP: Sur e.

(T. 357-58) (enphasis supplied).

[ DEFENSE COUNSEL] : M. Bravo let ne come over here to
you.

If you were chosen and you based your opinion on
whet her we should extend the death pepaltv, would that in
any way affect yvour abilityto determine at the first

stase quilt or jnnocence?
MR BRAVO No.
[ DEFENSE  counseEL] @ Do you think you can listen to the

facts and the testinony, because the state has decided
charge first-degree nurder and seek the death penalty,
vou could still presume Marbel innocence [sic]?

. MR, BRAVO Yes.
(T. 361) (enphasis supplied).

[ DEFENSE COUNSEL]: M. Falcon, we spoke very briefly,
and you indicated you would expect to vote for the death
penal ty?

MR FALCON: Yes.

[ DEFENSE  counseL] @ If that were the case and you were
one of the twelve nenbers on the jury and you found
Mar bel guilty of first-degree mur der, would vou
automatically--

MR FALCON: No.

[ DEFENSE COUNSEL]: _Yau wouwd obviously keep an gpen

m nd: is that what vou are saving?

MR FALCON: Yes
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[ EFENSE  counseL]  : Do you believe that the death penalty
should be extended beyond first-degree nmnurder?

MR FALCON: There are other times that nore horrible
acts occur than nurder.

[DEFENSE COUNSEL]: What you are saying is -- and correct
me if | amwong -- that if you commit a crime that is a
bad crinme like -- 1 believe the exanple that was used

before was--
THE COURT: Rape of a child.
[ EFENSE  cOUnsEL] @ --the rape of a child -- and you felt

that even though no one was killed that the death penalty
woul d be appropriate, right?

MR FALCON: Ri ght .

[ EFENSE  cOUNsEL]  : Now we are facing a case where you
woul d be on a jury and you would hear facts and evidence
and circunstances and you probably -- let's assune you

would find Marbel guilty of first-degree nurder because
somebody was nurdered. You make a decision that he was
in someway responsible for that nurder.

Knowi ng that, would vou automaticallv vote for the

death penaltyv, and the reason | quess vou would is

because sonebodv was nurdered and vou would vote for the

death aenaltv?

MR FALCON: | wouldn't autommticallv do that

[ oEFeNnse consel] @ Could you on those two positions vote
for the death penalty in a case where soneone wasn't
killed?

MR, FALCON: Yes that is different.

[DEFENSE  cOunsEL] @ If it's not a case where soneone was
killed, how do vou nmmke that distinction?

MR, FALCON: Hearing the case, hearing all the details

of the case and what was involved
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[DEFENSE COunseL] : po_you think that all first de-
-es deserve the death penaltv?

MR FALCON: No.

[ DEFENSE  counser] @ Can you tell nme what kind of case
woul dn't be deserving of the death penalty?

MR FALCON: " m not sure.

[ DEFENSE  COUNSEL] @ Let's assume that | am not telling
you what the law is, because the Judge will do that, and
you will hear all the law. The Judge wll instruct you
on the law and you will hear the testinmony and the
evi dence.

Suppose you have now seen everything and the Judge
instructs you to go back and deliberate with your fellow
jurors. You've made a decision he is guilty of first-
degree nmurder, which is the npst serious and hi ghest
| evel of murder there is.

Know ng that, can you answer any question when
asked, do vou think that all first-degree nurders is the
nost serious level of murder and deservins the death

genal tv?

MR. FALCON: | would have to see and weigh it for
mysglﬁ.

[ DEFENSE COUNSEL]: Yo can keep an open m nd?

MR FALCON: Yes.

(T. 381-83) (enphasis supplied).

None of these jurors in any way indicated that he would be
unable to follow the | aw. Each nerely, 1in the context of a

phi | osophi cal di scussion, indicated that he thought the death
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penalty might be appropriate for the rape of a child.** None ever
said that he could not follow the court's instructions in this
case; indeed, each affirmatively stated that he would not apply
the death penalty automatically in cases of first-degree nmnurder.
As  such, the trial court properly denied Defendant's cause
chall enges of Culp, Falcon and Bravo. Walls v._State 641 So.2d
381, (Fla. 1994) (cause chall enge of juror who stated that she
favored the death penalty but, on further questioning, also stated
that she could follow the judge's instructions regarding the |aw
properly denied); Waterhouse v. State 596 So.2d 1008, 1016 (Fla.
1992) (juror who said that he would only vote to inpose the death
penalty if it were "justified" met the test of juror conpetency,
and therefore trial judge did not abuse his discretion in refusing

to excuse juror for cause); Penn v. State. 574 So.2d 1079, 1080

(Fla. 1991) (cause challenge of juror who indicated that he strongly
favored the death penalty properly denied where he said he would

follow the law as instructed).

16 Note that the issue of child sexual abuse was not present
in any way in this case.
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V.
DURI NG THE PENALTY PHASE, THE TRI AL COURT
PROPERLY REFUSED TO ALLOW DEFENDANT TO
| NTRODUCE AN UNAUTHENTI CATED DOCUMENT THROUGH
A LAY WTNESS WHO HAD NOT PREPARED THE
DOCUMENT.

Defendant's fifth claimis that the trial court erred in
refusing to adnmit an asylum application through Defendant's nother.
The application had not been prepared by her, and Defendant offered
no other witnesses to authenticate it. Further, even if the court
erred, any error would be harmess, in that the docunent was

cunulative to the wtness's testinony and other docunentary

evi dence presented by the defense during the penalty phase.

Defendant argues that the application should have been
admtted to corroborate his nother's t esti nony regardi ng
Def endant's chi |l dhood. (B. 34). As Defendant correctly notes, the
rul es of evidence have been somewhat rel axed for penalty-phase

proceedi ngs. They have not, however, been rescinded. Htchcock v.

State 578 So. 2d 685, 690 (Fla. 1990), reversed on other grounds,

614 So. 2d 483 (Fla. 1993). This court rejected a claimsimlar to

that presented here in Giffin v. State, 639 So. 2d 966 (Fla.

1994) . In _Giffin, the defense presented testinony from a wtness

concerning the defendant's background and character. The witness
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had also witten a newspaper article concerning the same subject
matter. This court held that the trial court properly excluded the

article itself from evidence. Id., at 971.

Here, Defendant's nother testified regarding the conditions
under which Defendant's famly had lived in Cuba and Peru. The
State did not attenpt to inpeach this testinobny on cross-

exam nation. The asylum application, like the article in Giffin

was merely self-serving corroboration of the witness's unchallenged
testi nony. Further, the witness here was not even the author of
t he document.?” (T. 1509). Defendant sinply advanced no valid
exception to the hearsay rule which would have warranted the
adm ssion of the document.!® As such it was properly excluded

bel ow.

¥ As such, even had the testinony been challenged, the
application would not have constituted a prior consistent statenent
under §90.801(2) (b), Fla. Stat.

18 The docunment was also plainly not a "public record"
within the nmeaning of §90.803(8), Fla. Stat., as suggested by
counsel bel ow. (T. 1544). The reliability of such records is

based upon their generation in accordance with the public duties of
the agency. The nere fact that this docunment was purportedly filed
with INS does not confer reliability on it. I ndeed, Defendant's
famly menbers were applying for asylum based upon political
persecution, which could well have encouraged them to exaggerate or
even fabricate the circunstances reported in the application,
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Final |y, even assum ng, arguendo, that the docunent was
i nproperly excluded, its contents were at best cunmulative to the
nmother's testinmony and of the information contained in the Cuban
hospital reports and Defendant's passport which were admtted into
evidence. As such any error would be harm ess beyond a reasonable

doubt . H tchcock, 578 So. 2d at 690.
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Vi,
THE STATE PROPERLY | MPEACHED THE TESTI MONY OF
DEFENDANT' S EXPERT W TNESS BY ASKI NG HI M
AFTER HE TESTI FI ED THAT DEFENDANT COULD BE
REHABI LI TATED, WHETHER HE HAD CONSI DERED
DEFENDANT' S CRI M NAL HI STORY.

Defendant's sixth claimis that the trial court erred in
permtting the State to ask Defendant's expert, after he had
testified that defendant could be rehabilitated, whether he had
considered the fact that defendant had other pending robberies.
Def endant further asserts that it was error for the State to
comrent on this testinmony in closing. The State's inquiry was
proper inpeachment, and it follows, therefore, that the argunents

in closing were proper. Furthermore, any error would be harnless

beyond a reasonabl e doubt.

Def endant asserts that the prosecutor should not have asked
Dr. Tooner whether he had considered Defendant's prior and pending
robberies in formng his opinion. In support, he relies upon case
| aw whi ch hol ds that evidence of crines for which no conviction has
been obtained may not be introduced in support of the prior violent

fel ony conviction aggravator,®® or that evidence of bad acts may not

19 See, Perry_v. State, 395 So. 24 170, 174 (Fla. 1981);
Dousan v, State, 470 So. 2d 697, 701 (Fla. 1985).
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be used to inpeach lay wtness testinony where the acts did not
contradict the witness's testinony on direct.?® These cases are

not, however, on point.

On direct examnation, Dr. Tooner testified that he believed
Def endant to be a suitable candidate for rehabilitation. (T.
1583). In direct response to this testimony? the State asked Dr.
Tooner if he had considered Defendant's prior and present crim nal

acts.? Such is proper inpeachnent. Valle v. State, 581 So. 2d 40,

46 (Fla. 1991) (State properly rebutted expert testinony that
Def endant would be a good prisoner with evidence of prior bad acts

for which defendant was not convicted); Sochor v. State, 580 So.

2d 595, 602 (Fla. 1991) (penalty phase testimony as to uncharged

crime adm ssible where the defendant opened the door to this type

of evidence) ; Hldwin v. State, 531 so. 2d 124, 127 (Fla.

20 See, Robi nson v. State, 487 So. 24 1040, 1042 (Fla
1986) ; Geralds v. State, 601 So. 2d 1157, 1161 (Fla. 1992).

21 The prosecutor prefaced the questions to which Defendant
objects with: “[Y]ou concluded that . . . he could be rehabilitated:;
correct?" (T. 1618).

22 The doctor stated he was aware of Defendant's record, but
did not consider it in formulating his conclusions. (T. 1619-20).
The fact of nultiple, serial, crimnal acts is relevant to the

defendant's potential for rehabilitation. MIls v. State, 462 So.
2d 1075, 1082 (Fla. 1985).
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1988) (sane); Johnson v. State, 660 so. 2d 637, 646 (Fla.

1995) (where defendant puts his character in issue during penalty
phase, State may inpeach with other character evidence); Wornos

v, St-ate, 644 So. 2d 1012, 1018 (Fla. 1994) (once defense advances

theory of mtigation, State may rebut with relevant evidence of

col lateral bad acts); Parker v. State, 476 So. 2d 134, 139 (Fla.

1985) (no error in adnmtting evidence of prior juvenile crimnal

offenses to inpeach expert conclusions); Myehleman v. State, 503 S.

2d 310, 315-16 (Fla. 1987) (admission into evidence, during penalty
phase, of a "'"Juvenile Soci al Hi story Report' detailing
[defendant's| juvenile cr imnal record" was proper, Where
"psychiatric expert wtness for the defense stated that he had
considered the report in formulating his opinion"). As the
exam nation was proper, it follows that counsel's brief, one-
sentence reference, (T. 1662), to the robberies during closing was

also a proper comrent on the evidence.??

Finally, even if the reference to any pending robbery charges
were inproper, any error would be harm ess beyond a reasonable

doubt. As noted, the questions and argunent were very brief, and

23 Def ense counsel argued in closing that Defendant could be
rehabilitated. (T. 1675).
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clearly made solely in reference to the question of whether
Def endant coul d be rehabilitated.?* The jury also had before it
evidence of Defendant's extremely simlar surveillance, assault and
attenpted robbery of Robert Street, (1576-87), which was clearly
properly admtted. The State established the existence of the
aggravating circunstances of nurder during the course of a felony
(nmerged with pecuniary gain), and two prior violent felony
convi ctions. (R 932), The court found nothing in mtigation.
(R 934-39). Finally, were this case remanded for a new sentencing
hearing, the State would now be entitled to introduce Defendant's
June 8, 1995, convictions, in five separate cases, of arned
robbery, of four counts of robbery, and of three counts each of
aggravated battery and ki dnapping. (See. S.R 1-23). See,

Elledge v. State, 408 So. 2d 1021, 1022 (Fla. 1981) (regentencing

jury entitled to know of relevant convictions entered subsequent to

previous sentencing); Cats v. State, 446 So. 24 90, 96 (Fla.

1984) (erroneous reliance on conviction which was reversed on appeal
harm ess where defendant was subsequently reconvicted). Pl ainly

any error could not have affected the outcone. This claim shoul d

24 During closing, the court enphasized that the robberies
were to be considered solely for the purpose of inpeachnent. (T.
1662) . The defense specifically declined a limting instruction at
the time the information was originally elicited. (T. 1633).
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be

rej ect ed.
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VI,
THE EVI DENCE AMPLY SUPPORTED THE TRI AL COURT' S
CONCLUSI ON THAT THE MJURDER COF CONRADO CALDERON
WAS COW TTED FOR PECUNI ARY GAI N.
Defendant's seventh claim is that because the gunplay that
resulted in Calderon's death thwarted the defendants' attempt to
rob him the nurder was not committed for pecuniary gain. This

claim is wthout substance. Furthernore, weven if the trial court

erred in finding pecuniary gain, any error would be harn ess.

The evidence in this case clearly supports the pecuniary gain
aggravating factor. Anple evidence showed that the aonly reason
Cal deron cane into contact with the defendants was because he had
the msfortune to be selected as Defendant's next robbery prey.
The attenpt to rob Calderon led directly to his death. The trial

court thus properly applied this factor. Allen v. State, 662 So.

2d 323, 330 (Fla. 1995) (factor proper where evidence showed
defendant's “entire association wth wvictim was notivated by

financial gain); Finnev v. State. 660 So. 2d 674, 680 (Fla.

1995) (aggravator proper where defendant was notivated at least in

part by pecuniary gain); Preston v. State, 607 So. 2d 404, 409

(Fla. 1992) (sane); Harnon v. State, 527 So. 2d 182 (Fla.
1988) (sanme).
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Furthernmore, even if the trial court inproperly found the
pecuniary gain aggravator, it nerged the pecuniary gain aggravator
in its sentencing order with the conmssion during an attenpted
robbery aggravator. (R. 932). The jury was also given a nmerger
i nstruction. (T. 1688). Def endant does not argue that the trial
court erred in finding that Calderon's nurder occurred during an
attenpted robbery. Nor would he have basis to do so. As such,
even assuming error, arguendo, there is no reasonable possibility
that the trial court's finding of pecuniary gain, or instruction of
the Jjury thereon, could have affected the outcome of the

proceedi ngs. Downs v. State, 572 So. 2d 895, 901 n.s (Fla.

1990) (no reversible error in finding inproper aggravating factor
where allegedly erroneous factor was nmerged with factor defendant

did not challenge); Johnson v. State, 608 So. 24 4, 13 (Fla.

1992) (any error in finding of pecuniary gain harmess where during

robbery also found). This claim nust be rejected.
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VITT.

THE TRI AL COURT ADEQUATELY CONSI DERED
DEFENDANT' S PROPOSED M TI GATI ON.

Def endant next avers that the trial court erred in “refus[ing]
to consider evidence of nonstatutory mtigating circunstances. (B.
42). He further contends that the trial court should have found
the existence of the extrenme nental or enotional distress and |ack
of capacity to conformto the requirements of |aw statutory
mtigators. (B. 46). However, the trial court did consider
Defendant's proffered evidence, at length, but was unpersuaded that
it established the existence of nmitigation sufficient to outweigh
the aggravation. The trial court's conclusions are supported by

t he record.

A ALLEGED STATUTORY MITIGATION?®
1. Extreme enotional distress (§921.141(6) (b), Fla. Stat.)

The trial court considered the opinions of Drs. Tooner and

25 In his witten nmenorandum Defendant also cited the
victims participation or consent, §921.141(6) (¢}, that he
(Defendant) was an acconplice whose participation was relatively
mnor, §921.141(6)(d), and his age. §921.141(6)(g) . (R 921).
These factors were properly rejected by the trial court for the
reasons set forth in the sentencing order. (R. 935-36, 937)

Def endant does not now challenge these conclusions of the trial
court.
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. Ei senstein to the effect that' Defendant suffered from various
mental impairments.?® (R 933-34). The court also considered,
however, the testinony of State expert Dr. Aguilar-Puentes, who,
unli ke the defense doctors, conducted her testing of Defendant in
Spani sh, (6/22 S. T. 22). Wien examined in his native tongue,
Def endant was found to be in the nornmal ranges. (6/22 S. T. 26-28).
Dr. Aguilar-Puentes concluded that Defendant was not nentally
impaired. Id. The trial found Dr. Aguilar-Puente's testinmony nore
credible. (R 934). In addition to the I|anguage problem Dr.
Agui | ar-Puentes also found inconsistencies between Dr. Eisenstein's
data and his concl usions. (6/22 S.T. 21). Dr, Castiello felt that

. Def endant was probably malingering. (3/11 S.T. 8). The court's
findings were thus well wthin the its discretion. See, Canpbell
v. State, 571 So. 2d 415, 419 (Fla. 1990) (trial court is only
obligated to find, as mtigating circunstances, those proposed

factors which are mtigating in nature and have been reasonably
established by the greater weight of the evidence); Ni bert .
State, 574 So. 2d 1059, 1062 (Fla. 1992) (“when a reasonabl e quantum

of conpetent, uncontroverted evidence of a mtigating circunstance

26 Dr. Eisenstein was of the opinion that Defendant was not
i mpaired or suffered frommld inpairment. Dr. Eisenstein was
unable to offer an opinion on the existence of the statutory
mtigators. (6/22 s.T. 7-8, 49, 62).
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is presented, the trial court nust find that the mtigating
circumstance has been proved. A trial court may reject a
defendant's claim that a mtigating circunstance has been proved,

however, provided that the record contains 'conpetent substantial

evidence to support the trial court's rejection of these mtigating

ci rcunstances'"); Walls v. State, 641 So. 2d 381, 390-91 (Fla.
1994) ("certain kinds of opinion testinmony ,., are not necessarily
binding even if uncontroverted. Opinion testinony gains its

greatest force to the degree it is supported by the facts at hand,
and its weight dimnishes to the degree such support is |acking.
A debatable link between fact and opinion relevant to a mtigating
factor usually neans, at nost, that a question exists for judge and

jury to resolve").

2. Capacity to conform (§921.141(6) (f), Fla Stat.)

Al t hough Defendant w thdrew his request that the jury be
instructed on this factor, (T. 1623), he did claimthis mtigator
in his witten sentencing nenorandum to the court. The court,
however, rejected the defense's contention that this mtigating
circunstance was established through evidence of Defendant's drug
use. The court properly noted that there was no evidence, other
than Defendant's self-serving statenments to his experts, of drug
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use at the time of the crinme. (R 936). Dr. Castiello concluded
that Defendant's self reports were not reliable. (3/11 S. T. 6)

Moreover, the objective evidence showed that inmediately after the
crine, Defendant fled the hospital and concealed hinself, disposed
of the nurder weapon, told Hunberto to give the hospital and police
a false story, and altered his appearance by shaving his head. The
trial court properly concluded that these actions denonstrated
Def endant's awareness of the inpropriety and illegality of his
actions. (R. 937). Furthermore, it nust be recalled that this
murder was the result of a carefully researched and planned robbery
attempt, belying any claim that the crime was the result of
i npai rnent . As such, the trial court could properly have found
that Defendant's purported drug use at the time of the crime, and
allegedly resulting nental inpairnment, was not established as

mtigation. Sochor v. State, 619 so. 24 285, 293 (Fla.

1993) (whether intoxication establishes a mtigating circunstance is

within the trial court's discretion); Duncan v. State, 619 So. 2d

279, 283-84 ( F1983) (intoxication not established as mtigation
where no w tnesses observed defendant to be intoxicated at time of
crime, defendant's own self-serving statements insufficient);

Johnson v. State, 608 So. 24 4, 12 (Fla. 1992) (drug use on night of

crime properly rejected as not mtigating where evidence showed
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careful and purposeful conduct on part of defendant); Ponticelli

v. State, 593 So. 2d 483, 491 (Fla. 1991) (clains of drug use
properly rejected as mtigating where there was no evidence of drug
use on night of nurder and Defendant's action were inconsistent

W th inpairnent).

B. ALLEGED NONSTATUTORY M TI GATI ON

1. Ability to be rehabilitated

This factor was not presented in the witten sentencing
menorandum or in the oral argument to the court. Therefore, the
trial court cannot be faulted for failing to find it. Hodaes_V.
State, 595 so. 2d 935 (Fla. 1992) ("defendants share the burden of
identifying nonstatutory mtigators, and we will not fault the
trial court for not guessing which mtigators Hodges would argue on
appeal ") . Fur t her nor e, Defendant's repeated crimnal episodes

refute any claim that he might have nade. MIIls v, State, 462 So.

2d 1075, 1082 (Fla. 1985).

2. Drug usage
As noted above with regard to the reduced capacity statutory
mtigator, there was no credible independent evidence of drug use

on Defendant's part at or around the time of the nurder. As such
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the court properly concluded that Defendant's alleged drug use was
entitled to little weight as mitigation. The weight to be ascribed
to a particular mtigating factor is a matter for the jury and
judge to determ ne. Jones v. gtate, 648 So. 2d 669, 680 (Fla.

1994); Slawson v. State, 619 So. 2d 255, 260 (Fla. 1993). Here,

the judge would have been well within his discretion, in view of
the paucity of the evidence that Defendant used drugs at the tinme
of the nurder, to have rejected the proffered mtigator in its

entirety. Preston v. State, 607 So. 2d 404, 412 (Fla. 1992) (trial

court properly rejected drug use as nonstatutory mtigation where

no evi dence defendant used drugs on night of nurder); Sochor ;
Duncan; Johnson. As such, the court was clearly within its

discretion in ascribing little weight to this circunstance.

3. Chil dhood problens and daughter's birth defect
Def endant advanced as mtigatidn his own difficult childhood
and his daughter's nedical problens. (R. 922). The trial court

rejected these circunstances as mtigating, (R. 938).

As to Defendant's childhood, the testinmony at trial described
only events which had occurred 10 years previously. The crime here
was not a case of sudden | ashing out or reaction. This was a
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carefully planned robbery of someone known to Defendant to carry a
| arge anount of cash hone every night. It was orchestrated in
advance, and Defendant took the precaution of arm ng hinself.
Hi story shows that he had no conpunction against using his weapon.
Finally, this crime was remarkably like the Street case. There

Def endant again believed that a man carried cash honme fromhis

busi ness. Again he laid in wait and attacked the man in his
driveway. And again he displayed no qualnms in using force,
brutally pistol-whipping Street. No evidence was presented that

these carefully planned crines had anything to do with Defendant's
childhood. Indeed, there was no evidence of deprivation in the ten
years preceding the crinme. Rat her, Defendant earned his GED,
married, fathered two children, and held a steady job. Not hing in
hi s background prevented this progress, and as noted by Dr.
Agui | ar - Puent es, Def endant suffered no nental inpairnments. As
such, whatever deprivation Defendant had suffered as a child failed
to mtigate his conduct at the age of nearly 26 years. Lara V.
State, 464 So. 2d 1173, 1180 (Fla. 1985) ("the trial court could
properly conclude the appellant's actions in commtting this nurder
were not significantly influenced by his childhood experience so as

to justify its use as a mtigating circumstance"); Kisht v. State,

512 So. 2d 922, 933 (Fla. 1987) (sane); Vvalle v. State, 581 So. 2d
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40, 48-49 (Fla. 1991) (trial court properly weighed and rejected
evi dence of dysfunctional famly and abusive childhood as

mtigating factors).

Any evidence tying Defendant's alleged distress over his
daughter's problens was |ikewi se absent. The only testinmony was
t hat Defendant wss upset at the tine the daughter was born, as any
parent would be. However, that event had occurred 4 years earlier.
There was absolutely no testinony that Defendant had renmai ned
i nconsol able over it, And indeed, as discussed with regard to
Def endant's own childhood problems, there was absolutely mno
evi dence tying the daughter's problenms to the calculated crinme

which resulted in Calderon's death. Lara;: Ki ght ; Val | e; See

also, Hll v. State, 515 so. 2d 176, 178 (rFla. 1987) (health

problenms of famly nenbers not proper subject for consideration as

mtigation).

4, Ment al health problens not reaching statutory |evel

Gven the lack of credibility of Defendant's experts whose
findings were rebutted by the State expert, as discussed above, the
trial court properly concluded that Defendant's purported nental

deficiencies were entitled to "mnimal" weight. (R. 939). Johnson
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v. State, 660 So. 2d 637, 646 (Fla. 1995) (trial court was wthin

its discretion to give proposed nonstatutory mitigation of history
of nental health problens little weight where lay testinony did not
correlate problems with crime and where expert testinony was

di sput ed); Cook v. State, 581 So. 2d 141, 143-44 (Fla. 1991)

(rejection of nental mtigating circunstances proper in light of

conflicting and contradictory' evidence).

C. THE TRIAL COURT'S SENTENCI NG CALCULUS WAS ADEQUATE

Finally, any contention Defendant raises regarding the
sufficiency of the sentencing order?” is wthout nerit. In view of
the foregoing it can not be said that the trial court's 12-page
sentencing order provides an inadequate basis for review  Barwick
v. State, 660 So. 2d 685, 696 (Fla. 1995) (no error despite failure
of court to nention child abuse as mtigating where court stated
that it had weighed the mtigation established); Lowe v. State,
650 So. 2d 969, 977 (Fla. 1994) (contention that trial court failed
to adequately address proposed mitigation invalid where trial court
stated it had considered mtigation and found it outwei ghed by

aggravation); Thompson v. State, 648 So. 2d 692, 697 (Fla.

27 See Defendant's point heading, "THE TRIAL COURT ERRED IN
ENTERING | TS SENTENCI NG ORDER. " (B. 42).
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1994) ("While a trial judge nust consider all mtigating evidence
that is supported by the record, it is not error for the judge to
fail to delineate all such evidence in the sentencing order");

Jones v. State, 648 So. 2d 669, 679 (rla. 1994) (claimthat trial

court failed to consider intoxication as mtigation neritless where
court addressed intoxication in context of discussion of statutory

mtigation); Geen v. State, 641 So. 2d 391, 396 (Fla. 1994) (no

error where order did not "not strictly conmply wth the
requirenents of Campbell, 28 [where] the trial judge clearly gave

careful consideration to the mtigating factors"); Johnson, 608

so. 2d at 12 (consideration of drug abuse in context of statutory

mtigation adequate) ; Pettit v. State, 591 So. 24 618, 620 (Fla.

1992) (defendant contended "that the trial judge failed to consider
nonstatutory mtigation. The sentencing order itself [did] not
mention the word 'nonstatutory.' W conclude, however, that by his
treatnment of Pettit's physical c¢ondition and by allow ng the
testinony of the grandfather, the judge fully understood the
requi renent of consi deri ng, and did consider nonst at ut ory

mtigating evidence"); Krawzuk v, State, 634 So. 2d 1070, 1073

28 Canpbell v. State, 571 So. 2d 415 (Fla. 1990) (hol ding
that trial court nust expressly consider mtigating circunstances
established by the evidence).
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(Fla. 1994) (no error in trial court's failure to find nonstatutory
mtigation where order reflected that trial court carefully

consi dered evidence presented in mtigation). Ccf., Ferrell v.

State, 653 So. 2d 367, 371 (Fla. 1995) (court’s one paragraph
sentencing order insufficient to provide basis for meaningful
review); Larkins v. State, 655 So, 2d 95, 100 (Fla. 1995) (bri ef
page- and-one-hal f sentencing order that did not address any
mtigating factors proposed by defendant inadequate basis for

appel l ate review). Def endant's sentence should be affirned.
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[ X.
DEFENDANT' S SENTENCE 1S PROPORTI ONAL
Def endant ' s final claim is t hat hi s sentence is
di sproportionate. This claimis wthout nerit. "Proportionality

review conpares the sentence of death with other cases in which a

sentence of death was approved or disapproved.” Pal mes v.
Wainwright, 460 So. 2d 362, 362 (Fla. 1984). The Court nust

"consider the totality of circunstances in a case, and conpare it
with other capital cases. It is not a conparison between the
nunber of aggravating and mtigating circunstances.” Porter v.
State, 564 So. 2d 1060, 1064 (Fla. 1990), cert. denied, U S
., 111 s. ct. 1024, 112 . BEd. 2d 1106 (1991). " Absent
denonstrable legal error, this Court accepts those aggravating
factors and mtigating circunstances found by the trial court as

the basis for proportionality review," State v. Henrv, 456 So. 2d

466, 469 (Fla. 1984).

The aggravating factors found below were: (1) prior conviction
for a violent felony that was very simlar to the instant cring;
(2) nmurder committed during the course of a robbery, nerged wth
nmurder commtted for pecuniary gain. (R. 932). The court found no

statutory mtigation and gave little to mniml weight to the
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nonstatutory factors of Defendant's drug use and nental history.
(R. 938-39). The trial court concluded that the aggravation
outwei ghed the mtigation, and followed the jury's reconmrendation

of death. (R 941).

Nunmerous cases have affirnmed death sentences where the nurder
was committed during the course of a robbery and mitigation simlar

to that found here was presented. See, e.qg., Lowe v. State, 650

so. 2d 969 (Fla. 1994) (prior conviction of a violent felony and
murder committed during the attenpted robbery;, mtigation evidence
that defendant was 20 years old at time of crime, functioned well
in controlled environnent, was a responsible enmployee, and

participated in Bible studies); Heath v. State, 648 So. 2d 660

(Fla. 1994) (commigsion of murder during the course of an arned

robbery and prior violent felony conviction; subst anti al
mtigating factors, i ncl udi ng extreme nental or enot i onal
di sturbance, and mnimal nonstatutory mtigation) ; Smith wv. State,

641 So. 2d 1319 (Fla. 1994) (murder conmtted during an attenpted
robbery and a previous conviction for a violent felony versus no
significant history of crimnal activity and several nonstatutory

mtigating circunstances relating to Smth's background, character
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and record) ;?° Watts v. State, 593 So. 2d 198 (Fla.

1992) (aggravators: prior violent felony; nurder during course of

felony and for pecuniary gain; mtigation: low |IQ reduced
judgmental abilities; defendant 22 at tine of offense); Cook v.
State, 581 So. 2d 141 (Fla. 1991) (nurder committed for pecuniary
gain and robbery merged into one factor; defendant previously

convicted of another violent felony; mtigation included absence of

significant prior crinminal activity); Freeman v. State, 563 So. 2d
73 (Fla. 1990) (nurder conmitted for pecuniary gain and during
burglary merged into one factor; previous Violent f el ony
conviction; nonstatutory mtigation including low intelligence and

abuse by stepfather); Hudson v  State, 538 So. 2d 829 (Fla.

1989) (previous conviction of violent felony; murder committed
during arned robbery; mniml weight given to statutory mtigating
factors of extreme nmental or enotional disturbance, |Mpaired
capacity to conform conduct to requirements of law, and age of

def endant) .

= In Smith, this court distinguished Livingston v. State
565 So. 2d 1288 (Fla. 1990), upon which Defendant relies, pointing
out the severe beatings and neglect Livingston had been subjected
to, as well as the marginal nature of Livingston's intellectual
functioning. Smth, at 1322
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Wth respect to Defendant's reliance on alleged mnmitigating
factors which the lower court concluded were not established, (B.
52), as noted above, the trial court's conclusions were proper.
Such al | eged factors therefore have no place in this
proportionality review It is therefore readily apparent that the
sentence of death inposed below is proportionate to that approved
in other cases, See, smth: Lowe: Cook. Defendant's sentence

should be affirned.
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CONCLUSI ON
For the foregoing reasons, the judgnent and sentence of the
trial court should be affirned.
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