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ANTRODUCTLION

The appellant would respectfully adopt the Introduction,

Statenent of the Case and Statenent of the Facts, and Summary of

the Argunent as stated in his initial brief.
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THE VACATI ON OF BOTH H S BURGLARY AND FELONY
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VWHETHER THE TRI AL COURT ERRED IN ALLOW NG THE
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ARGUMENT

I
THE EVIDENCE PRESENTED WAS | NSUFFI Cl ENT

BEYOND A REASONABLE DOUBT, TO CONVICT TH S
DEFENDANT FOR BURGLARY REQU RING THE VACATION

OF BOIH HIs BURGLARY AND FELONY MJRDER
CONVI CTI ONS
The state arguesin its brief (p. 30) that the victim
Calderon’s house constitutes the enclosed curtilage prescribed by

this Court in State v. Ham lton, 660 So.2d 1038 (Fla. 1995), 80 as

to justify a conviction on a felony-nurder (burglary) theory. The
appel | ant di sagr ees. iie would again note that there was no
testimony as to Calderon’s house being enclosed. The state refers
to pictures of Calderon's home (R 182, 351). These pictures do
not submttedly show the enclosed space contenplated by this /Court
in Hamilton, supra. The piature at (R 182) shows a hone with a
very open front. The appel | ant awgainsubmits that the facts of
vitas case would not support a conviction on a Burglary Felony-
Mirder theory. See, N.8,G. v. State, 21 Fla.L.Weekly D1990 (Fla.
1st DCA 1996).

The state then argues that this error was not preserved.” In
arline v, State, 303 So.2d 37 (Fla. 1st pca 1974), the Court found
that Motions for a Direct Verdict and Mtion for New Tri al
preaervcd the issue of the insufficiency ofthe evidence.

Additionally, if defendant's conduct did not constitute Burglary




(as necessary to convict for a burglary Fel ony-Mirder) his
Conviction would constitute fundamental error which could be
addressed in the absence of an objection below  sSee, HOornsky V.
State, 680 So.2d 598 (Fla. 2d DCA 1996); Brown v. State, 652 $0.24
877 (Fla. 5th DCA 1995); K.A.N. v. State, 582 $0.,2d 57 (Fla. 1st
DCA o

No one knows under what theory the appellant was convicted of
Fel ony  Murder. The state chose to charge and argue Burglary
Fel ony- Mur der . In doing so, It assumed the risk that the jury may
convict appellant of a felony murder not supported by the facts,
The state wi shes this Court to affirma conviction and sentence of
death that the jury/fact finder may have rendered for a crinme
(Burglary Felony-Mirder) that, submittedly was not proven under
these facts. The appellant submits that it is wong to speculate
or guess himinto the electricchair inthe absence of a clear
determ nation by the Jury that his finding of guitand sentence O
death was not predicated upona non-existent crime. This is true
especially when the Jurywas inproperly instructed as to Burglary
(T. 1467) and its advisory sentence recommendati on was ? to 5, one
short of a Life Recommendati on.

Appel | ant again submits that his conviction for Burglary and

Fel ony Murder conviction poasibly based on that Burglary must be

Rever sed.




|l
THE TRIAL coury ERRED IN ALLONNG THE STATE TO
The ,st=ts aubmts that ouellas’g prior consistent statenent
was properly admtted pursuant to §90.108, Fla.Statutes, In the
cages cited by the state, the Courtg held that the prosecutionhad
"opened the door™, so the defense could bring the entire statenent
into evidence. §90.108 provides that "when @ Witing or recorded
statement or part thereof is introduced byaparty", the remainder

"in fairness" my be introduced. No witten or recorded statenent

was introduced by the defense, The rule of conpleteness is
i nappl i cable where no writing or recorded statement  was
introduced. See, United State v. Collicott, 92 F.3d 973 (9th Cir.
1996) .

In this case, Humberto Cuellar nmade the objected-to statenent
after he had been seriously wounded, taken to the hospital for
treatnment of his bullet wound, had his hands *swabbed" for gunshot
residue by the police, and was in police custody. During hi s
statement, he was thanked by the police for his cooperation (R
340) . Humberto Cuallar knew there had been a shooting/robbery
attenpt, that victim Calderon had been shot, and that he was in
police custody about to be charged for that crime. Hisnotives to
implicate appellant and extricate hinmself are plainly evident.
Thesa motives clearly existed before he made his statement. See,

Keffer v. State, 22 Fla.L.Weekly D105 (Fla. 2d DCA 1996). 1In




United States v, Colligott, supra , the admisszion of such a prior

consi stent statement was found to be error as the Court found that
witness's notive to fabricate existed fromthe time she was stopped
by the police. Here, too, Cuellar’s notive to place the blame for
calderon‘s shooting was evident from the wmoment he was contacted,
in the hospital with a bullet wound, by the police, 8See, Quiles v.
State, 52380.24 126 (Fla. 2dDCA 1988).

Humberto cCuellar was the only eyewitness to the incident to
testify. Expert testinony showed that it was nore |ikely than not
that he fired a weapon (T. 1183-92). H's brother, Lazaro, had made
statements that he algo had a gun (R 830). Alowing himto
corroborate hinmself was reversible error. See, also, Preston v.

State, 470 $0.2d 836 (Fla. 2d Dca 1985).




11
THE TRIAL COURT ERRED DENYING THE DEFENDANT' S
COMN GATI NS W TH THE JURY - o OO
The cases cited by the state deal with a jurors encounter with
a defense attorney (Rgoyle), a juror independently viewing a crime
scene (White) and a bailiff's comunication with jurors (McKinney).
The appellant again submts that ig reversible error for a
judge to communicate with jurors outside the presance of counsel.
See, Curtis v. State, 480 so.2d 1277 (Fla. 1985). He subnits that
this comunication cannot be considered harmless. See, LYOry v.
State, 351 So.2d 26 (Fla. 1977).
The appellant again submts that the trial court's out-of=-

court comunication with the jurors was reversible error.




v
THE TRIAL COURT ERRED IN DENYI NG CHALLENGES
FOR CAUSE TO PROSPECTIVE JURORS PREDI SPOSED TO
| \POSE THE DEATH PENALTY

The record reflects that the defense ran out of challenges (T.
584), renewed its earlier challenges for cause (T. 586) and
reguasted an additional perenptory challenge (T. 586). The defense
expl ained that due to the trial court's disallowance of challenges
for cause, it was faced with ag potential juror it did not want,
Juror Alvarez (T. 588-90). The Record is clear that the defense
accepted the panel, not because it wanted, to, but because the
panel was "the lesser of evils", a choice it would not have had to
make if the trial court had properly allowed the defense's
chal | enges for cauge. The appellant submts that he did preserve
this issue by exhausting his challenges and seeking additional
ones. See, Kearse v, State, 662 §o0.2d 677 (Fla, 1995). Due to the
disall owance of =a challenge for cause, Wr. cannan,whom the defense
wouid have challenged (T. 589) wag left on the jury (T. 5%92). See,
Trotter v, State, 576 So.2d 691 (Fla. 1990).

I'n view of the questioned jurors wish to expand the ultinmate
penal ty-death, their assertions that they could be fair must be
viewed wWith some skepticism See, ¢lub West, Inc. vy, Tropigas of
Flogida, Inc,, 514 so.2d 426 (Fla. 3d DCA 1987). See, also
Hamilton v. St&Q 547 So.2d 630 (Fla. 1989). Even if the question




were found to be a close one, it should have been resolved by
excusi ng those chal l enged jurors. See, sydleman v. Benson, 463
S0.2d 533 (Fla. 4th DCA 1985).

Death being the ultimate penalty, this Court has found it to

be reserved for the worst of crimes, first degree, and then only
for the worst/nost etem first degree nurders. Persons who would
extend the ultimate penalty for |esser crimes do, appellant
subnits, possess a "predisposition for death" that renders them

unfit/unable to sit as jurors in a Death Penalty case.

The appellant’'s Death Sentence nust be Vacated.




%

THE TRIAL COURT ERRED | N EXCLUDI NG MITIGATION
EVIDENCE DURING THE PENALTY PHASE

The appel | ant submits  that the Mendota famly asylum
application would have corroborated Mre. Mendoza's testinony as to
the difficulties the famly endured during the young formative
years of appeliani”s 1ife. The state @ues not disagree that the
application woul d have provided a confirmation, in an official
decument, of hisi nportant testimony as to appellant's chil dhood
travels. 1n Griffin v. state, 639 so0.2d 966 (Fla. 1994),relied
Upon by the state, that defendant wanted to introduce a newspaper
article witten about him as evidence of remorse. In the instant
case, the asylum application would have been tangible evidence that
the arduous journey testified to by Mrs.Mendoza had been
previously, officially,presented,§90.803, Florida Statutes allows
for the adm ssion of statements of fact concerning personal or
famly history. The asylum application detailing famly travels
was such a statement Of fanily history. See, cone v, Beniamin, 27
$o0.2d 90 (Fla. 1946).

In Lockett v. Qhio, 98 S.Ct.2954 (1978), the Suprene Court
consi dered the adm ssion of mtigating evidence in a penalty phase
and st at ed:

W are now faced with these questions and we conclude
that the Eighth and Fourteenth Anendments require that
the sentencer, in all but the rarest kind of capital

case, not be precluded from considering, as a mtigating

11




factor, any aspect of a defendant's character or record
and any of the circunmstances of the offense that the
defendant proffers as a basis for a sentence |ess than
deat h.

(p. 2964=3)
The adm ssibility of evidence at the penalty phase is

addressed by §921.141(1) Florida Statutes and states that:

value may be received, regardless of its admissibility

under the excuoionary rules of evidence, provided the

defendant is accorded a fair opportunity to rebut any
hearsay statements.

In Torres-Arbgleda v. Duager, 636So0.2d 1321 (Fla. 19941, this
Court considered the question of mtignting famly background
evidence and stated:

Such evidence of fam |y background and personal history

may be considered i n mi tigati on.

(ps 1325)

The asylum application was valid evidence of appellant's
famly history. It should have been allowed into evidence to be
considered by the jury. See, Quinn v. State, 662 So.2d 947 (Fla.
5th pca1995); American Ins. Co, of Newark, N.J. v, Burson, 213
F.2d 487 (5th Cir. 1954), Its exclusion in this penalty phase,
where the Jury's Recommendation was by the slimest of votes, 7to

5, was error.
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VI

THE TRIAL COURT ERRED IN FAILING TO SUSTAI N

DEFENDANT' S OBJECTI ONS AND GRANT A M STRI AL

WHERE THE STATE BOTH ELICITED THAT MENDQZA HAD

PENDI NG ROBBERY CHARGES AND ALSO COMMENTED ON

THEFT PENDING CHARGES DURING CLOSING ARGUMENT
None of the cases cited by the state address the issue
presented here « \Wether the state erred by bringing forth that
appel l ant had pending robbery charges. In Perry v. State, 395
So.2d 170 (Fla. 1980); Dowgan V. gtake, 470 So.2d 697 (Fla. 1985)
and Robingon v. State, 487 So.2d 1040 (Fla. 1986), this Court held
that comments such as those in the instant case constituted error.
The state presented No evidence of the alleged robberies, but
merely prejudiced the appellant by stating that he had pending
robbery  charges. The Jury Recommendation was 7 to 5. These
I mperm ssible references to pending charges could well have cost
appellant a Life Recomendation, This error cannot be harniess and

is, submttedly reversible.
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VI
THE TRIAL COURT ERRED IN FINDING THAT THE
IGIA\\llslll'ANT MURDER WAS COWM TTED FOR PECUNI ARY

The appellant again submts that the trial court erred in

finding that the nurder was conmmtted for pecuniary gain. Calderon
was shot only after he actively resisted an attenpted robbery by
pullinga gun and firing at his would-be robbers, No money or
property Was taken from M. Cal deron. In the cases cited by the
state cash and jewelry were mssing (Allen), noney was nissing from
the store (Preston) and the victims noney and wallet were missng
(Harmen). The facts of this case da not show that M. calderon was
mur dered for noney (pecuniary gain). Mr. Cal deron was shot because
he armedhinself and tried to prevent the robbery, not %o take his
possessions, unlike the cases cited by the state,

The jury's inproper consideration of this aggravating
ci rcumst ance submttedly prejudiced it in its penalty
reconmendat i on. As it recommended death by the slimmest af
margins, 7 to 5, its consideration of this submttedly inproper

aggravator cannot be harm ess error.
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Vil

THE TRIAL OOURT ErReED |N ENTERING I TS
SENTENCI NG  ORDER

Eqtential For Rehabilitation

This mitigating factor was established by Dr. Toomer’s
testinony (T. 1583-4). There was no testinony that appellant could
not be rehabilitated. The appellant again submits that it was
nnnnn for thie nraven mitigating fzctor not to have been addressed
by the court. See, Rebinson v. State, 21 Fla.L.Weekly 5499 (Fla.
1996) .

Infl ¢ Mental Enotional Distucl

The testimony of Dr. Toomer was corroborated by Dr.
Eisenstein, wWho met with appellant six tinmes (SR 55) and found
appellant ~ to be psychologically nmildly inpaired (SR, 24).
Appel lant's mental 6tate was underscored bythe fact that appellant
was receiving psychotropic medication prescribed by the clinic at
TGK where he was being held (SR 14). The appellant submits that
the greater weight of the evidence was that this mitigator existed
and go should have been found by the trial court.

capaci to Conform

Dr. Toomer testified as to appellant'6 drug usage (T. 1562-3).
Dr. Castiello testified a6 to appellant’s relation of drug usage
(T. 8, 13, 15). Appel  ant disagree6 that Dr. castiello found
appel l ant's relation of drug usage to be unreliable, Dr. Castiello
had to pinpoint the issue to elicit a response from appellant (SR.
7). The appellant submits that this mitigating factor wa6 6hown

15




and should have been so recognized by the trial court by the
testinony of both the experts and appellant's nother (T. 1516,
1522).

childhood Problems

Appel lant's mother testified wthout oontradiotion to the
gruelling childhood undergone by appellant (See, initial brief, p.
46-47). Atramactic childhood can constitute a mtigating factor.
see, Larkinsv. State, 655 So.2d 95 (Pla. 1995). Evidence of this
mtigating cireunstance had to be weighed. See, sSantos v. State,
592 So.2d 160 (Fla. 1991). Since it was established by unrefuted
testinmony which was attenpted to be corroborated by physical
evi dence (See, PointI), it, submttedly, had to be given sone

wei ght . See, Dalley v. state, 594 So.2d 254 (Fla. 1991). The
trial court's failure to give it any weight was error.

For the above reasons, appellant submts that the trial court

erred in sentencing himand that this cause nust be Remanded for

resent enci ng.
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| X

THE DEATH PENALTY IS NOT PROPORTI ONALLY
WARRANTED IN THIS CASE

The state does not dispute that M. calderon’s death occurred
during a robbery where he resisted, pulled a gun and fired first,
seriously injuring Hunberto Cuellar and posing a life threat to the
woul d-be robbers. The state does not dispute that other shots were
then fired, some by M. Calderon and some by the other woul d-be
robber , whichpreved fatal to Mr. 2alderon. The state does not
di spute that nomoney wastaken from mr. Cal deron. The state does
not dispute that the fatal shots wefired as Cal deron hinself was
firing or while the would--be robbers were attempting to escape.
The state does not dispute that its own evidence, chief witness
Hunberto Cuellar, denonstrated that Calderon fired first.

This case is unlike thosecited by the state in that, in those
cases there was no viol ent resistanceby the victim (Lame, Heath)
as there was here: Calderon was not shot trying to run (Smth);
there were no prior death threats before a fight with an unarned
victim (gatts):; Cal deron was armed (Cook, Hudscon) and here Cal deron
fired first at the woul d-be robbers (Freeman). As in the case of
Terry v. gtate, 668 So.2d 954 (Fla. 1996), the instant case was a
"robbery gone bad". Unlike Tarry, Humberto Cuellar testified to
what transpired before Cal deron was shot. calderon pulled a gun
ahd began to fire at his would-be robbers. As in Terry, the trial

court found the aggravators of a prior violent felony and felony
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committed during an arnmed robbery/pecuniary gain. As in ZIerry, the
trial court found mninal mtigating circunstances.

Additionally, in tha instant case, the appellant was not found
with gunpowder residue an his hands, while Humberto Cuellar was (T.
1183-92). “fhe state al SO admitred that gsiaiemen*s placed Lazaro
Cuellar With a gun (r. 830).

Tha Death Penalty is submittedly reserved far the worst of
First Degree Murders. The instant case, |ike Terry, is not one
deserving of the Utimte Penalty. The appellant’s sentence must

be reduced to life inprisonnent.

38




CONCLUSION

Based on the foregoing facts, arguments and authorities, the

appel l ant Respectfully submits, that his Convictions must be

Reversed, Sentences Vacated and this Cause Remanded for appropriate

proceedi ngs.
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