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SHAW, J. 

We have on appeal thc  judgment and sentence of the  trial 

court imposing the death penalty on William Lee Strausser, Js. 

We have jurisdiction. Art. V ,  § 3 ( b )  (l), Fla. Const .  We affirm 

the conviction but vacate the death sentence and remand for 

imposition of a life sentence  with no possibility of parole for 

twenty-five years. 



Thirty-one-year-old William Strausser and fourteen-year-old 

Elec Trubilla were close friends. Strausser and Elec's father, 

Allan, were ] .overs.  When the sexual relationship between 

Strausser and Allan ended, Allan told Strausser to s t a y  away from 

Elec. E l e c  continued to telephone Strausser, however, and 

complain that his father was emotionally abusing him. When 

Strausser and his wife let Elec take refuge in their home, Allan 

filed a complaint against St. rausser  for interfering with child 

custody and this l ed  to Strausser's arrest. Strausser and h i s  

wife subsequently moved from F o r t  Lauderdale t o  Cape Coral, 

Florida, to ge t  away from the s i t u a t i o n ,  but: El.ec continued to 

telephone Strausser  a n d  complain about his f a t h e r .  

Elec cal.led on the days immediately preceding the murder and 

pleaded for help, saying that, he wanted to k i l l  his father. On 

Monday, August 17, 1992, St.rausser drove from Cape Coral to Fort 

Lauderdale with a change of clothes and a kniEe. He bought a 

pair of rubber gloves at a. drug store and went to Elec's house. 

Elec was home but Allan was at work. Strausser and Elec waited 

until they heard Allan's k e y  in the door at around 10:30 p . m . ,  

and Strausser hid in Elec's room. After Allan had fallen asleep, 

Elec woke him at about 1:OO a.m. and h i t  him over the head with a 

f r y i n g  pan. Strausser then stabbed him repeatedly. Several 

witnesses saw Strausser fleeing from the scene and Elec later 

gave a statement describing the details of the crime. Strausser 
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was arrested, gave a self-inculpatory statement, and was charqed 

with first-degree murder. 

At trial, the defense attempted to show that Strausser was 

insane at the time of the murder. Psycholoqist Dr. Appel 

attested to this, and Strausser's mother testified that he had 

been diagnosed with "minimal brain damage" at birth. Strausser 

himself testified, stating that he only remembered going to 

Elec's house and then waking up lying on top of Allan on the 

bloody bathroom floor. HE did n o t  remember anything about the 

crime itself. On rebuttal, the State presented two court- 

appointed experts who testified that Strausser w a s  sdne at t h e  

time of the murder. Strausser was convicted of first-degree 

murder. 

During the penalty phase, the State played Elec's taped 

statement. The defense then put on several witnesses, including 

Strausser, a friend of Strausser's, Strausser's wife, a n d  h j s  

mother. The j u r y  deliberated eighty minutes before recommending 

a life sentence. The judge overrode the jury's recommendation 

and imposed a sentence of death after findinq two aggravatinq 

circumstances, one statutory mitigating circumstance, and eight 

The court found that the murder was especially heinous, 
atrocious or cruel, and that it was committed in a cold, 
calculated and premeditated manner. 

The c o u r t  found t h a t  Strausser had no significant history 
of prior criminal activity. 
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nonstatutory mitigating circumstances.3 Strausser raises six 

issues and five subissues on appeal. 4 

Strausser first claims that the court erred in allowi-ng a 

mental health expert, DK. Walczak, to be present in the courtroom 

while Strausser testified on direct examination and to comment on 

Strausser's credibility. We disagree. The Court addressed L h i s  

issue in Burns v. S t a t & ,  609 So, 2d 600 (Fla. 1992), wherej.n we 

ruled that the trial court did not err in all.owing the State's 

mental health expert to remain in the courtroom during the 

defense expert's testimony: 

Generally, once the witness sequestration rule has 
been invoked, a trial. court should n o t  permit- a wi.tness 
to remain i n  the courtroom during proceedings when he 

The court found that the following nonstatutory 
mitigating circumstances were established: 1) The abuse 
Strausser suffered at the hands of his stepfather, and the fact 
that Strausser came from a b r o k e n  home and tended to his siblinqs 
for nine years; 2) Strausser suffers from depression and a 
personality disorder; 3) Strausser was severely abused as a 
child; 4) Strausser is remorseful; 5) Strausser had a good 
employment history; 6) Strausser behaved himself at trial; 7) 
Strausser has contributed to the community; and 8) Strausser is a 
good parent, husband, and family man. 

Strausser clai.rns that the trial court erred. i.n the 
following ways: 1) The court excluded a s t a t e  expert. from the 
rule of sequestration and allowed hi.m to comment on Strausser's 
credibility; 2) the court allowed evi.dcnce of another crime to be 
admitted; 3) the court allowed a l a y  witness to offer an opinion 
concerning Strausser's sanity at the ti.me of the crime; 4) 
Strausser's confession was involuntary; 5) (A) Elec's statement 
was inadmissible; 5) (B) a state witness should not have been 
allowed to read Strausser's letters; 5 )  (C) a videotape s h o u l d  
have been excluded; 5 ) ( D )  two j u r o r s  should have been excluded 
for cause; 5) (E) cumulative error; 6) t h e  jury overrj.de was 
improper. 

-4- 



or she is n o t  on the wi-tness stand. However, this is 
n o t  an absolute rule and t h e  trial court has discretion 
to determine whether a particular witness should be 
excluded from the rule. 

at 606 (citation omitted). 

A main issue in the present case was Strausser's sanity at 

the time of the crime and the trial court may reasonably have 

concluded that Walczak's presence during Strausser's testimony 

was "essential to the presentation of the . . cause." 
S 90.616(2) (c), Fla. Stat. (1993). Walczak was a court-appointed 

expert and was present only during the direct examination of 

Strausser. We f i . n d  no abuse of discretion.' As to Strausser's 

claim that Walczak improperly commented on Strausser's 

credibility, the issue w a s  not preserved. 

Strausser next claims that the court erred in allowing the 

State to comment an the charge of interfering with child custody, 

which Allan filed against Strausser when Elec ran away from home 

and took refuge with Strclusser. We disaqree. The filing of this 

charge was inextricably intertwined with the murder in that it 

prompted Strausser to move from Fort Lauderdale to Cape Coral; it 

may well have contributed to Strausser's anger towards Allan; and 

Although a court may at times permit an expert to remain 5 

in the courtroom during the testimony of the person who is the 
subject of the expert's evaluation, the expert's observations may 
be used only to facilitate a medical or scientific evaluation, 
not to assess the witness's credibility. 
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i t  u n d e r s c o r e d  t h e  f a c t  t h a t  Allan would  n o t  w i l l i n g l - y  l e t  E l e c  

l eave .  We f i n d  no error .  

S t r a u s s e r  claims a s  h i s  t h i r d  p o i n t  t h a t  t h e  c o u r t  erred i n  

p e r m i t t i n g  S t r a u s s e r ' s  f r i e n d ,  Lloyd Pryor, t o  comment on 

S t r a u s s e r ' s  s t a t e  o f  mind  i m m e d i a t e l y  f o l l o w i n g  t h e  crime. P r y o r  

t e s t i f i e d  t h a t  h e  had known S t c a u s s e r  for t w e l v e  y e a r s  a n d  that 

S t r a u s s e r  h a d  r a i s e d  h im.  On c r o s s - e x a m i n a t i o n ,  d e f e n s e  c o u n s e l  

q u i z z e d  Pryor a t  l e n g t h  a b o u t  S t r a u s s e r ' s  s t a t e  of  mind  i n  t h e  

p e r i o d  l e a d i n g  u p  t o  t h e  m u r d e r .  On r ed i r ec t ,  t h e  f o l l o w i n g  t o o k  

p l ace :  

Q .  The p h o n e  c o n v e r s a t i o n s  t h a t  you h a d  w i t h  Mr. 
Strausser on t h e  1 8 t h  when h e  t o l d  you wha t  
h a p p e n e d ,  -- 

A .  Y e s .  
Q .  --you told us how h e  s o u n d e d ,  how h e  appeared. 

B u t  when h e  s p o k e  t o  you, d i d  i t  appear t o  you t h a t  h e  
knew wha t  h e  h a d  d o n e ?  

H e  told m e  w h a t  h e  d i d .  
A .  What d o  you mean d i d  h e  know wha t  h e  h a d  d o n e ?  

Q .  T h a t  h e  k i l l e d  A l a n  ' T r u b i l l a ,  r i g h t ?  
A .  Yes. 
Q .  And f r o m  y o u r  c o n v e r s a t i o n ,  c o u l d  you t e l l  

t h a t  h e  knew wha t  h e  h a d  d o n e  was wrong?  

D e f e n s e  c o u n s e l  o b j e c t e d ,  t h e  o b j e c t i o n  w a s  o v e r r u l e d ,  a n d  

P r y o r  a n s w e r e d  as  f o l l o w s :  

If you k i l l  someone wou ld  you t h i n k  i t  was wrong?  
T h a t ' s  t h e  way 1 would - I w o u l d n ' t  e v e n  t h i n k  l i k e  
t h a t .  Because I t h i n k  he  knew wha t  h e  d i d  w a s  wrong, 
b u t  a n y b o d y  would t h i n k  t h a t .  

a b o u t  i t .  
I am n o t  sure w h e t h e r  I wen t  i n t o  d e t a i l  w i t h  h im 

-6- 



This Court has noted that 'I [i] t is a well established 

principle of law in this state t h a t  an otherwise qua.lified 

witness who is not a medical expert can testify about a person's 

mental condition, provided tihe testimony is based on personal. 

knowledge or observation." Rivers v. Sta te, 458 So. 2d 762, 765 

( F l a .  1984). The conversation here took place shortly after the 

murder and Pryor's testimony was hased e n t i r e l y  on his personal 

observations. We find no error. 

As his last point, Strausser claims that the court e r r e d  in 

overriding t h e  jury's recommended sentence of life imprisonment. 

We agree. This Court set out the standard for a jury override in 

Tedder v. State, 322 So. 2d 908 (Fla. 1975): 

In o r d e r  to sustain a sentence of death following a 
jury recommendation of life, the f a c t s  suggestinq a 
sentence of death should be so clear and convincing 
t h a t  virtually nu reasonable person c o u l d  differ. 

14, at 910. In the present case, there was vast mitigation t o  

support t h e  jury's recommendation. 

Dr. Appel ,  the  court-appointed mental health exper t ,  

explained that as a young child Strausser had been physically and 

sexually abused by his stepfather, had been placed in the care of 

mental health professionals, and had been placed on psychotropic 

medication. As a young adult, he had been discharged from the 

Air Force after attempting suicide and several years l a t e r  had 

again attempted suicide by shoot:ing himself in the chest. 
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Further, Dr. Appel testified: Strausser suffers from a bipolar 

disorder, depressive t y p e ,  with manic episodes; S,trausser had 

been taking the anti-depressive d r u g  Prozac before the murder but 

had abruptly ceased taking it shortly before the crime because he 

could no longer afford it; Strausser was diagnosed after his 

arrest as being in a major depressive episode; and Strausser had 

been placed on various psychotropic drugs while awaiting trial. 

In light of this and other mitigation, we conclude that the 

jury had a reasonable basis f o r  recommending l i f e  imprisonment. 

Accordingly, the trial court erred in overriding the "conscience 

of the community." Dolinskv v .  State, 576 So. 2d 271 (Fla. 

1991). We find the remainder of Strausser's claims to be without 

merit. 

Based on the foregoing, we affirm the conviction but reverse 

the death sentence and remand for imposition of a life sentence 

without possibility of parole for twenty-five years. 

It is so ordered. 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF 
FILED, DETERMINED. 
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