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Pet 

INTRODUCTION 

timer, THE STATE OF FLORIDA, w the Appellee i n  the 

Fourth District Court of Appeal. The Respondent, MARTY DARRISAW, 

was the Appellant in the Fourth District Court of Appeal. The 

parties will be referred to as they stand before this Court. 
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L 

STATEMENT OF THE CASE AND FACTS 

The relevant facts of this case were succinctly set forth in 

L,,e Fourth District Court of Appeal's opin ion  in Darrisaw v.  

State, 19 Fla. L. weekly D1870 (Fla. Sept. 9, 1994) (on motion 

fo r  rehearing), as follows: 

Appellant was convicted of 
robbery with a firearm, grand 
theft auto, and aggravated 
assault. The guidelines 
scoresheet revealed that 
appellant's recommended range 
was 3 1/2 - 4 1/2 years, and the 
permitted range was 2 1/2 to 5 
1/2 years imprisonment. The 
trial court elected to depart 
from the guidelines and impose a 
40 year sentence in the DOC on 
the following grounds: (1) that 
appellant was employed at the 
time of the offense as a 
correctional officer and that 
the commission of the offense 
was a breach of the public 
trust; and (2) appellant's 
escalating pattern of criminal 
activity . 

* * * * * 
The second reason was based on 
appellant's prior record of two 
misdemeanor convictions of 
trespassing and resisting arrest 
without violence which occurred 
f o u r  years prior to the instant 
offense. The trial court 
concluded that departure was 
appropriate because the record 
reflected an escalating pattern 
of criminal conduct from 
nonviolent to violent crimes, 
from misdemeanors to felonies, 

personal crimes. 
and from non-personal to 

(See Appendix A ) .  
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On rehearing the Fourth District Court of Appeal held that 

the trial court's first reason was not a valid reason for 

departure because there was no evidence that appellant's position 

was in any way used to facilitate the crime. - Id. However, the 

Fourth District changed course on rehearing from its original 

opinion with respect to the trial court's "escalating pattern of 

criminal conduct" ground f o r  departure. The Fourth District 

suggested, based upon its interpretation of Barfield v. State, 

594 So. 2d 259 (Fla. 1992), and Taylor v. State, 601 So. 2d 540 

(Fla. 1992), that the three categories set forth in Barfield as 

necessary to establish an escalating pattern of criminal activity 

under section 921.001(8), Florida Statutes (1987), actually only 

"establish what will be considered 'escalating' criminal conduct, 

but... do not address what constitutes a 'pattern' of criminal 

conduct." ~ Id. at D1871. The Fourth District proceeded to hold 

that because Respondent's previous misdemeanors were "dissimilar 

and remote ta the instant armed robbery,!' they did not satisfy a 

pattern of criminal activity; Respondent's sentence was thus 

reversed and remanded f o r  resentencing within the guidelines. 

- Id. 2 

The Fourth District held the same way in its original opinion 
in this cause, Darrisaw v .  State, 19 Fla. L, Weekly D1344 (Fla. 
4th DCA July 1, 1994) (See Appendix B). 

The Fourth District noted that its holding was i n  line with 
Smith v. State, 507 So. 2d 788 (Fla. 1st DCA 1987), and Davis v. 
State, 534 So. 2d 821 (Fla. 4th DCA 1988), quashed on other 
qrounds, 5 4 9  So. 2d 187 (Fla. 1989). 
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The Fourth District certified the following question to t h i s  

Court: 

IS A PATTERN OF CRIMINAL CONDUCT 
PROVED BY THE COMMISSION OF TWO 

TEMPORAL OFFENSES NOT IN 
PROXIMITY TO EACH OTHER OR OF A 
RELATED NATURE BUT OF INCREASING 
SERIOUSNESS AS DEFINED IN 
BARFIELD V. STATE? 

Id. 
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SUMMARY OF ARGUMENT 

An escalating pattern of criminal conduct is proven under 

section 921.001(8), Florida Statutes, by the commission of two 

offenses, the current offense and the prior offense, of 

increasing seriousness, as construed and defined in Barfield v. 

State, 594 So. 2d 259 (Fla. 1992). This Court should answer the 

certified question i n  the affirmative, and reverse the Fourth 

District's decision, based upon the clear language of section 

921.001(8), Florida Statutes, and this Court's decision and 

reasoning in Barfield v.  State, 594 So. 2d 259 (Fla. 1992), which 

clearly defined, interpreted, and/or construed the "escalating 

pattern of criminal conduct" provision of section 921.001(8). 

In its opinion below, see Darrisaw v. State, 19 Fla. L. 

Weekly D1870 (Fla. 4th DCA Sept. 9, 1994) (on motion for 

rehearing), the Fourth District basically "split" the "escalating 

pattern of criminal conduct" provision of section 921.001( 8) in 

half, and held that there is a separate "pattern of criminal 

conduct" factor in said provision which can only be satisfied 

where there is (1) temporal proximity of offenses; and ( 2 )  

similarity of offenses. The Fourth District's holding, however, 

has no foundation in the law and is in fact contrary to the clear 

language of both Barfield and section 921.001(8). 

The Fourth District has  "invented" the "similarity af 

offenses" factor even though this Court and the legislature, 

through section 9 2 1 . 0 0 1 ( 8 ) ,  have never recognized or suggested 

the existence of such a factor. The only authority apparently 

relied upon by the Fourth District was the existence of the 
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particular facts in Barfield and Taylor v. State, 601 So. 2d 540 

(Fla. 1992), where the prior offenses were less serious than, but 
a 

similar to, the current offenses for which the respective 

defendants had been sentenced. However, this Court's definition, 

interpretation, and/or construction of section 921.001(8) in 

Barfield, and reaffirmed in Taylor, contravenes the Fourth 

District's splitting of the "escalating pattern of criminal 

conduct" provision and its "invention" of the heretofore nan- 

existent factor of similarity of offenses. Barfield and Taylor, 

as well as section 921.001(8) itself, make clear that the 

existence of a "similarity of offenses" factor within the 

"escalating pattern of criminal conduct" provision of sec t ion  

921.001(8) was never contemplated by this Court or the 

legislature. 
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AN ESCALATING PATTERN OF 
CRIMINAL CONDUCT IS PROVEN UNDER 
SECTION 921.001(8), FLORIDA 
STATUTES, BY THE COMMISSION OF 
TWO OFFENSES, THE CURRENT 
OFFENSE AND THE PRIOR OFFENSE, 
OF INCREASING SERIOUSNESS, AS 
CONSTRUED AND DEFINED I N  
BARFIELD V. STATE, 594 SO. 2D 
259  (FLA. 1992). 

In the instant case, Respondent was convicted of robbery 

with a firearm, grand theft auto, and aggravated assault. The 

guidelines scoresheet revealed that appellant's recommended range 

was 3 1/2 to 4 1/2 years' imprisonment, and the permitted range 

was 2 1/2 to 5 1/2 years' imprisonment. The trial court elected 

to depart from the guidelines and impose a 40 year sentence in 

the DOC on the following grounds: (1) that appellant was 

employed at the time of the offense as a correctional officer and 

that the commission of the offense was a breach of the public 

trust; and (2) appellant's escalating pattern of criminal 

activity. The second reason was based on appellant's prior 

record of two misdemeanor convictions of trespassing and 

resisting arrest without violence which occurred four years prior 

to the instant offense. The trial court concluded that departure 

was appropriate because the record reflected an escalating 

pattern of criminal conduct from nonviolent to violent crimes, 

from misdemeanors to felonies, and from non-personal to personal 

crimes. See Darrisaw v. State, 19 Fla. L. Weekly D1870 (Fla. 4th 

DCA Sept. 9, 1994) (on motion for rehearing) (See Appendix A ) .  a 
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On rehearing the Fourth District Court of Appeal held that 

the trial court's first reason was no t  a valid reason f o r  

departure because there was no evidence that appellant's position 

was in any way used to facilitate the crime. Id. However, the 

Fourth District changed course on rehearing from its original 

opinion with respect to the trial court's "escalating pattern of 

criminal conduct" ground for departure. The Fourth District 

suggested, based upon its interpretation of Barfield v. State, 

594 So. 2d 259 (Fla. 1992), and Taylor v .  State, 601 So. 2d 540 

(Fla. 1992), that the three categories set forth in Barfield as 

necessary to establish an escalating pattern of criminal activity 

under section 921.001(8), Florida Statutes (1987), actually only 

"establish what will be considered 'escalating' criminal conduct, 

but... do not address what constitutes a 'pattern' of criminal 

conduct." - Id. at D1871. The Fourth District proceeded to hold 

that because Respondent's previous misdemeanors were "dissimilar 

and remote to the instant armed robbery,'' they did not satisfy a 

pattern of criminal activity; Respondent's sentence was thus 

reversed and remanded for resentencing within the guidelines. 
4 - Id. 

The Fourth District certified the following question to this 

Court: 

IS A PATTERN OF CRIMINAL CONDUCT 
PROVED BY THE COMMISSION OF TWO 
OFFENSES NOT IN TEMPORAL 

Note footnote 1, p . 3 .  

Note footnote 2, p . 3 .  4 
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PROXIMITY TO EACH OTHER OR OF A 
RELATED NATURE BUT OF INCREASING 
SERIOUSNESS AS DEFINED IN 
BARFIELD V. STATE? 

Id. 
I_ 

The State submits that this Court must answer the certified 

question in the affirmative, and reverse the Fourth District's 

decision, based upon the clear language of section 921.001(8), 

Florida Statutes, and this Court's decision and reasoning in 

Barfield v. State, 594 So. 2d 259 (Fla. 1992), which clearly 

defined, interpreted, and/or construed the "escalating pattern of 

criminal conduct'' provision of section 921.001(8). 

S e c t i o n  921.001(8) provides as follows: 

A trial court may impose a 
sentence outside the guidelines 
when credible facts proven by a 
preponderance of the evidence 
demonstrate that the defendant's 
prior record, including offenses 
f o r  which adjudication was 
withheld, and the current 
criminal offense f o r  which the 
defendant is being sentenced 
indicate an escalating p attern 
of criminal conduct. The 
escalatinq p attern of criminal 
conduct may be evidenced by a 
proqression from nonviolent 
crimes to violent crimes or a 
proqression of increasinqly 
violent crimes. 

(emphasis added). 

In Barfield, 594 S o .  2d at 259, this Court answered in the 

negative the following certified question from the Fourth 

District: 
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DOES THE TEMPORAL PROXIMITY OF 
CRIMES ALONE PROVIDE A VALID 
REASON FOR DEPARTURE FROM THE 
SENTENCING GUIDELINES WITHOUT A 
FINDING OF A PERSISTENT PATTERN 
OF CRIMINAL CONDUCT? - 

(emphasis added). The State notes that the specific issue i n  

Barfield, as framed by the certified question, involved only the 

factor af the temporal proximity alone of a prior crime in 

relation to the present subject crime(s) in the absence of a 

This Court's persistent pattern of criminal conduct. 5 

explanation, reasoning, and eventual holding in Barfield clearly 

indicate that the narrow and limited issue it was addressing was 

whether temporal proximity alone is a valid reason to justify an 

upward departure sentence: 

We address this issue again in 
an effort to clarify when the 
temporal proximity of crimes can 
be a valid reason for departure 
from the sentencing guidelines. 
We are guided by the goal of the 

eliminate unwarranted variation 
in the sentencing process, I' 
Florida Rule of Criminal 
Procedure 3 . 7 0 1 ( b ) ,  and to 
permit departures from the 
presumptive sentences only for 

sentencing guidelines "to 

In Barfield the defendant was convicted of attempted 
trafficking in cocaine and conspiracy to traffic in cocaine; the 
defendant had committed these offenses ninety days after h i s  
release from prison for trafficking in cocaine. Barfield, 594  
So. 2d at 259, 2 6 0 .  On appeal, the Fourth District concluded 
that the defendant's commission of "'another Trafficking in 
Cocaine offense within a very short time of his release from 
prison'" was a valid basis for  the upward departure sentence. 
- Id. at 260 .  
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clear and convincing reasons. 
While an offense committed soon 
after release from incarceration 
or supervision may show a 
disreqard for the law and 
justify a judge's displeasure 
and desire for a departure 
Sentence, such a persistent but 
nonescalatinq pattern of 
criminal activity is not a 
sufficient reason to depart from 
the quidelines ... Moreover, 
Florida ' s habitual offender 
statute provides a statutory 
means of dealing with persistent 
criminal conduct. Section 
775.084(1)(a), Florida Statutes 
(1989), authorizes the court, 
upon c ompl iance with the 
statutory procedures, to "impose 
an extended term of 
imprisonment" for persistent 
criminal conduct. Therefore, we 
find that temporal proximity 
alone does not constitute a 
clear and convincing reason to 
depart from the guidelines . . .  

(emphasis added) (citation omitted). Id. at 261. However, this 

Court proceeded to define, in detail, the factor at issue in the 

instant case; namely, "What constitutes an escalating pattern of 

criminal conduct?" This Court explained as follows: 

We recognize that section 
921.001(8), Florida Statutes 
(1987), authorizes departure 
from the sentencing guidelines 
"when credible facts.. . 
demonstrate that the defendant's 
prior record.. . and the current 
criminal offense for  which the 
defendant is being sentenced 
indicate an  escalating pattern 
of criminal conduct." Section 
921.001(8) also provides that 
this escalating pattern may be 
evidenced by a "progression from 
nonviolent to violent crimes or 
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a progression of increasingly 
violent crimes. " However, this 
Court has construed t h i s  
provision as not necessarily 
requiring a violent progression. 
Departure is permissible when 
"the defendant has shown a 
Pattern of enuauina in serious c d . +  

criminal activity." Williams v. 
State, 581 So. 2d 144, 146 (Fla. 
1991). Consequently, the 
"escalating pattern'' recognized 
by section 921.001(8) as a valid 
basis for departure can be 
demonstrated in three ways: 1) 
a progression from nonviolent to 
violent crimes; 2) a progression 
of increasingly violent crimes; 
or 3 )  a pattern of increasingly 
serious criminal activity . 
Under this third cateqory, 
"increasinqly serious criminal 
activity" is indicated when the 
current charqe involves an 
increase in either the deqree of 
crime or the sentence which may 
be imposed, when compared with 
the defendant's previous 
offenses . 

(emphasis added). Id. 
This Court also proceeded to hold that the trial court's 

departure from the sentencing guidelines was valid under section 

921.001(8) because his present offenses carried an increased 

penalty from his prior offenses, thus indicating "'an escalating 

pattern of criminal conduct"' under the third category (emphasis 

added). Id. a t  261-262. 

Likewise, in Taylor v. State, 601 So. 2d 540 (Fla. 1 9 9 2 ) ,  

this Court found an escalating pattern of crimes in which a trial 

judge could properly impose a departure sentence where the 

defendant's first conviction in 1987 involved third-degree 
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felonies and his subsequent offenses in 1988 and 1989 contained 

two second-degree felony convictions within a short period of 

time. This Court noted that in Barfield it had clarified when 

temporal proximity could be used a5 a reason for departure from 

the guidelines, and it explained as follows: 

Prior offenses no matter how 
close or remote in time alone 
are not enough to show an 
escalating pattern of criminal 
activity, These prior offenses 
are already scored on the 
sentencing guidelines 
scoresheet, and the scored 
points may increase the 
defendant's sentence. As we 
held in Hendrix v. State, 475 
So. 2d 1218, 1220 (Fla. 1985), 
factors already taken into 
consideration on the scoresheet 
may not be used as a reason f o r  
departure. Thus, the timing of 
the prior offenses alone may not 
be used as a reason for 
departure, However, prior 
offenses committed within a 
close temporal proximity may be 
a basis for departure when found 
in conjunction with any one of 
the three factors outlined in 
Barf ield. 

(emphasis added). - Id. at 542. 

Clearly, both Barfield and Taylor addressed only the issue 

of temporal proximity alone as a basis for departure from the 

sentencing guidelines, but this Court in both cases defined, o f  

interpreted and construed, the factors under section 9 2 1 . 0 0 1 ( 8 )  

which constitute, or establish, an escalating pattern of c r i m i n a l  

conduct. 
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In the instant case, the Fourth District reasoned as 

follows: 

What we glean from Barfield and 
Taylor is that the three 
categories set forth in Barfield 
establish what will be 
considered "escalating" criminal 
conduct, but that they do not 
address what constitutes a 
"pattern" of criminal conduct. 
In both Barfield and Taylor the 
t empor a 1 proximity and 
similarity of the escalating 
criminal conduct established a 
"pattern, 'I Here, on the other 
hand, the previous misdemeanors 
are dissimilar and remote to the 
instant armed robbery. In line 
with Smith [v. State, 507 So.  2d 
7 8 8  (Fla. 1st DCA 1987)J and 
Davis [v. State, 534 So. 2d 821 
(Fla. 4th DCA 1988), quashed on 
other qrounds, 549 S o .  2d 187 
(Fla. 1989)l we hold that these 
two do not'satisfy a pattern of 
criminal activity. 

(emphasis added). Darrisaw, 19 Fla. L. Weekly at D1870, 1871 

(See Appendix A). The Fourth District has thus basically "split" 

the "escalating pattern of criminal conduct" provision of sec t ion  

921.001(8) in half, and held that there is a separate "gattern of 

criminal conduct" factor in s a i d  provision which can only be 

satisfied where there is (1) temporal proximity of offenses (the 

Fourth District, however, failed to specify or define what would 

constitute sufficient temporal proximity, ather than holding that 

f o u r  years is insufficient); and ( 2 )  similarity of offenses. The 

State contends that the Fourth District's holding has no 

foundation in the law, and is in fact contrary to the clear 

language of both Barfield and section 921.001(8). 
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Regarding the "similarity of offenses" factor, the State 

contends that the Fourth District has "invented" this factor even 

though this Court and the legislature, through section 

921.001(8), have never recognized or suggested the existence of 

such a factor. The only authority the Fourth District appears to 

rely upon is the existence of the particular facts in Barfield 

and Taylor, where the prior offenses were less serious, but 

similar, to the current offenses f o r  which the respective 

defendants had been sentenced, The State asserts, however, that 

this Court's definition, interpretation and/or construction of 

section 921.001(8) in Barfield, and reaffirmed in Taylor, 

contravenes the Fourth District's splitting of the "escalating 

pattern of criminal conduct" provision of said statutory section 

and its "invention" of the heretofore non-existent factor of 

"similarity of offenses." As stated by this Court in Barfield: 

'I e s c a 1 at inq pattern" 
recognized by section 921.001(8) 
as a valid basis for departure 
can be demonstrated in three 
ways: 1) a progression from 
nonviolent to violent crimes; 2 )  
a progression of increasingly 
violent crimes; and 3 )  a pattern 
of increasingly serious criminal 
activity . Under this third 
category, "increasingly serious 
criminal activity" is indicated 
when the current charge involves 
an increase in either the degree 
of of crime or the sentence 
which may be imposed, when 
compared with the defendant's 
previous offenses. 

VIh@ 
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(emphasis added). Barfiel-d, 594 So. 2d at 259, 261. The State 

notes that this Court's definition, interpretation, and/or 

constructian of section 921.001(8) did not include a "similarity 

of offenses" factor, and this Court never referred to, mentioned 

suggested, or included such a factor. Therefore, despite the 

Fourth District's suggestion to the contrary, it is clear that 

the existence of a "similarity of offenses" factor within the 

"escalating pattern of criminal conduct" provision of section 

921,001(8) was never contemplated by this Court in Barfield or 

Taylor. 6 7  

The State further notes decisions from the First, Second, and 
Fourth District Courts of Appeal that have addressed the issue of 
an escalating pattern of criminal conduct as a basis for 
departure, and have relied upon Barfield as controlling 
authority; however, nane of these districts (save for the Fourth 
District in the instant case) have referred to, suggested, 
mentioned, or included a "similarity of offenses" factor or have 
even suggested that the Florida Supreme Court contemplated such a 
factor in Barfield. See Mills v. State, 19 Fla. L. Weekly D1591 
(Fla. 4th DCA July 27,994) (en banc); Cave v. State, 19 Fla. L. 
Weekly D1606 (Fla. 1st DCA July 25, 1994); Moore v. State, 634 
So. 2d 214 (Fla. 4th DCA 1994); Lippman v. State, 602 So. 2d 647 
(Fla. 2d DCA 1 9 9 2 ) ;  Williams v. State, 602 So. 2d 5 6 2  (Fla. 2 d  
DCA 1992). In fact, in many of these cases, the facts clearly 
indicate that the offenses were not similar. See Mills; Cave- 
Williams. 

As noted above, the Fourth District failed to delineate a 
sufficient time period that would satisfy the "temporal 
proximity" factor. Note Williams, 602 So. 2d at 562,  however, 
where the Second District affirmed the trial court's upward 
departure sentence based upon an escalating pattern of criminal 
conduct; all of the defendant's prior offenses were 3-16 years 
prior to his current offenses, save for one prior offense which 
was one year prior to h i s  current offenses. 
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CONCLUSION 

WHEREFORE, based upon the foregoing points and authorities, 

Petitioner respectfully requests that this Court answer the 

certified question in the affirmative, reverse the Fourth 

District's ruling, and remand fo r  the reinstatement of 

Respondent's original departure sentence. 

Respectfully submitted, 

ROBERT A .  BUTTERWORTH 
Attorney General 
Tallahassee, Florida 

I 

Ass is tant Attodney General 
Florida Bar #go9769 
1655 Palm Beach Lakes Blvd. 
Suite 300 
West Palm Beach, FL 33401-2299 
Telephone (407) 688-7759 

Counsel for Appellant 
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furnished by U.S. Mail to: NELSON E. BAILEY, ESQUIFE, Counsel 
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Assistant Attorhey General 
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19 ma. L. Weeklv D1870 DISTRICT COURTS OF APPEM 

BERND, J., Concur,) 

‘The radio was “a little longer than a pen.” 

(a) Conduct eyincing such willful or wanton disregard of an employer’s 
interests as is found in deliberate violation or disregard of standards of behavior 
which the employer has the right to expect of his employee; or 

(b) Carelessness or negligence of such a degree or recurrence as to mani- 
fest culpability, wrongful intent, or evil design or to show an intentional and 
substantial disregard of the employer’s interests or of the employee’s dudes and 
obli ations to his employer. 

h o w  renumbered at 5 443.036(26), Florida Statutes (1993). * * *  
Criminal law-Post conviction relief 
STURGAL CHRISTOPHER RUSSELL. Appellant, v. STATE OF FLORIDA, 
Appellee. 2nd District. Case No. 9442884. Opinion filed September 9, 1994. 
Appeal pursuant to Fla. R. App. P. 9.140(g) from the Circuit Court for Manatee 
County; Thomas M. Gallen, Judge. 
(PER CURIAM,) We affirm the summary denial of this motion 
filed pursuant to Florida Rule of Criminal Procedure 3.850. We 
note that the trial court mistakenly believed the issues described 
in grounds 2 and 3 of the motion had been raised on direct appeal. 
Nonetheless, as pleaded, those grounds are facially insufficient. 
Accordingly, this affirmance is without prejudice to the prisoner 
filing another motion that raises these grounds with greater speci- 
ficity. 

Affirmed. (PARKER, A.C.J., and ALTENBERND, and 
LAZZARA, JJ., Concur.) 

Criminal law-Sentencing-Correction-Appeal from denial of 
rule 3.800 motion dismissed-Remanded to trial court for “ren- 

* * *  

NTIIONY DREW, Appellant. v. STATE OF FLORIDA, Appellee. 
No. 9401651. Ooinion filed Seatember 9, 1994. Appeal 

Pursuant to Fla. R. App. P. 9.140(g)’from the Circuit Court for Hillsborough 
County; Robert J. Simms, Judge. 
(PER CURIAM.) Eric Anthony Drew appeals the summary de- 
nial of his motion filed pursuant to Florida Rule of Criminal Pro- 
cedure 3.800(a). We dismiss this appeal on the authority ofDav- 
enport v. Srate, Case No. 94-02484 (Fla. 2d DCA Aug. 10, 
1994) [19 Fla. L. Weekly D1735a1, and Parnell v. State, 19 Fla. 
L. Weekly D1624 (Fla. 2d DCA July 27, 1994), and remand 
with directions that the trial court “render” an order on Drew’s 
motion in accordance with Florida Rule of Appellate Procedure 
9.020(g). 

Dismissed and remanded with directions. (ALTENBERND, 
A.C.J., and LAZZARA and QUINCE, JJ., Concur.) 

Criminal law-Sentencing-Concurrent twenty-seven-year 
terms of imprisonment followed by life probation exceeded stat- 
utory maximum for life felonies 
STATE OF FLORIDA, Appellant, v. GERALD GEORGE MARSH, Appellee. 
2nd District. Case Nos. 9341560. 9341561. 93-01562, 93-01800. Opinion 
filed September 9, 1994. Appeal from the Circuit Court for Hillsborough Coun- 
ty: Donald C. Evans. Judge. Counsel: Robert A. Butterworth. Attorney Gener- 
al, Tallahassee, and Helene S. Parnes, Assistant Attorney General, Tampa, for 
Appellant. James Marion Moorman. Public Defender. and Timothy J. Ferreri, 
Assistant Public Defender. Bartow. for Appellee. 
(CAMPBELL, Acting Chief Judge.) Gerald George Marsh pled 
nolo contendere to two counts of sexual battery and one count of 
armed kidnapping. On each offense ,he received a concurrent 
sentence of twenty-seven years incarceration followed by life 

ion, We find no merit in the issues raised by the statc on 

Marsh argues that his sentence exceeds the statutory maximum. 
We agree. 

The sexual batteries and armed kidnapping for which Marsh 
was sentenced are life felonies. punishable by life imprisonment 
or a term of imprisonment not exceeding forty years. 

* * *  

appeal and affirm Marsh’s conviction. On cross-appeal, 

0 775.082(3)(a), Fla. Stat. (1987). When the trial court opts for a 
term of years instead of a life sentence, it may not impose a sen- 
tence longer than forty years. Stephens v. State, 627 So. 2d 543 
(Fla. 2d DCA 1993); Sterling v. State, 584 So. 2d 626 (Fla. 2d 
DCA 1991), rev. denied, 592 So. 2d 682 (Fla, 1991); Green- 
halgh v. State, 582 So. 2d 107 (Fla. 2d DCA 1991). Moreover, 
the total duration of a split sentence must fall within the statutory 
maximum. Wilson v. State, 622 So. 2d 529 (Fla. 2d DCA 1993). 

The concurrent twenty-seven-year terms of imprisonment 
followed by life probation in this case exceeds the statutory max- 
imum. Accordingly, we vacate the sentences for sexual battery 
and armed kidnapping and remand for resentencing. 

Affirmed in part; reversed in part. (SCHOONOVER and 
BLUE, JJ., Concur.) 

Criminal law-Sentencing-Guidelines-Departure-Finding 
that defendant was correctional officer at time of offense and 
that commission of offense was breach of public trust not valid 
basis for departure where there was no evidence that defendant’s 
position was in any way used to facilitate crime-Escalating 
pattern of criminal activity not valid basis for departure under 
circumstances of instant case in which defendant had two misde- 
meanor convictions of trespassing and resisting arrest without 
violence which occurred four ycars prior to armed robbery con- 
viction-Pattern of criminal conduct is not proved by the com- 
mission of two offenses not in temporal proximity to each other 
or of a related nature, but of increasing seriousness as defined in 
Barfield v. State-Question certified 
MAKTY B. DABRISAW, Appellant, v. STATE OF FLORIDA, Appellee. 4th 
District. Case No. 93-1708. L.T. Case No. 92-364 CFA. Opinion filed Septem- 
ber 9, 1994. Appeal from the Circuit Court for Martin County; L a y  s. 
Schack, Judge. Counsel: Nelson E. Bailey, West Palm Beach, for appellant. 
Robert A. Butterworth. Attorney General, Tallahassee, and William A. Spillias, 
Assistant Attorney General, West Palm Beach, for appellee. 

ON MOTION FOR REHEARING 
[Original Opinion at 19 Fla. Law Weekly Dl344bl 

[Editor’s note: Substituted opinion replaces one-paragraph opin- 
ion in which court ruled differently on “pattern of criminal acti- 
vity” issue.] ’ 

(WARNER, J.) We withdraw our previous opinion and substi- 
tute the following in its place. 

We affirm the conviction of appellant. However, we reverse 
the departure sentence as neither reason given by the trial judge is 
a valid ground for departure. 

Appellant was convicted of robbery with a firearm, grand 
theft auto, and aggravated assault. The guidelines scoresheet 
revealed that appellant’s recommended range was 3% - 4% 
years, and the permitted range was 2% to 5?4 years imprison- 
ment. The trial court elected to depart from the guidelines and 
impose a 40 year sentence in the DOC on the following grounds: 
(1) that appellant was employed at the time of the offense as a 
correctional officer and that the commission of the offense was a 
breach of the public trust; and (2) appellant’s escalating pattern 
of criminal activity. 

The first reason is not a valid reason for departure because 
there was no evidence that appellant’s position was in any way 
used to facilitate the crime. See Jegerson v, State, 549 So. 2d 222 
(Fla. 1st DCA 1989). 

The second reason was based on appellant’s prior record of 
two misdemeanor convictions of trespassing and resisting arrest 
without violence which occurred four years prior to the instant 
offense. The trial court concluded that departure was appropriate 
because the record reflected an escalating pattern of criminal 
conduct from nonviolent to violent crimes, from misdemeanors 
to felonies, and from non-personal to personal crimes. 

In Barfield v. Stute, 594 So. 2d 259 (Fla. 1992), the supreme 
court answered a certified question from this court as to whether 
the temporal proximity of crimes alone provides a valid reason 
for departure without a finding of a persistent pattern of crirmnal 
activity. The court held that the temporal proximity of crimes 

* * *  
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alonc could not serve as a basis for dcparture absent ‘an escalating 
pattern of criminal behavior. It stated: 

Coiiscquently, thc “cscalating pattern” recognizcd by section 
921.001(8) as a valid basis for departurc can be demonstrated in 
three ways: 1) a progression from nonviolent to violent crimes; 
2) a progression of increasingly violent crimes; or 3) a pattern of 
increasingly serious criminal activity. Under this third catcgory, 
“increasingly serious criminal activity” is indicated when tlie 
current charge involves an increase in either the degree nf crimc 
or tlic scntcnce which may bc imposed, whcn compared with tlic 
defendant’s previous offenses. 

Id. at 261. 
The defendant Barfield had been convictcd in 1987 of traf- 

ficking in cocaine in an amount of 28 grams or morc but lcss than 
200 grams. He served timc in prison and committed thc offense 
which resulted in the dcparture sentence ninety days aftcr being 
releascd from prison. Noting that thE second offcnsc of  traffick- 
ing in cocaine ‘and conspiracy to traffic in ,an amount in excess o f  
400 grams was a crime of incrcascd scriousriess bccausc of its 
incrcascd penalty, the court said that this indicatcd an “escalating 
pattern of criminal conduct” undcr thc third category. The court 
thercfore affirmed thc departurc scntcncc. 

Barfield is further explaincd in Taylor v. State, 60 1 So. 2d 540 
(Fla. 1992), wherein thc court noted: 

This Court noted i n  BfltfleId that scction 921.001(8), Florida 
Statutes (19&7), allows a trial court to give a dcfcndant a dcpar- 
turc scntcnce for an escalating pattcrn of criminal activity which 
can be demonstrated i t ]  oiic of thrcc ways: [citing three catcgo- 
rics ljslcd above] , . . . Prior offciiscs no mattcr IIOW closc or 
remotc in timc alone arc not cnougli to show a11 cscalating paucrn 
of criminal activity. These prior offenses arc already scorcd 011 
the sentencing guidclincs scoreshcet, and the scorcd points may 
increase tlic defendant’s scntence, As we held in  Ilendt-h V .  
Smtc, 475 So. 2d 1218, 1220 (Fla. 1985), factors already takcii 
into consideration oii tlic scoicslicct may not hc uscd as a mison 
for dcp:irture. Tlius, the timing of the prior offenses alone may 
not be uscd as a rcasoii for departure. IIowcvcr, prior offciiscs 
cornmittcd within a close temporal proximity may be a basis for 
departurc when found i n  coiijunction with any one of thc three 
fwtors outlined in Uaflcld.  

Id. at 542. 
This restatcrnent of Barfield indicates that thc conclusion that 

there was an escalating pattern of criminal activity in Barjkld 
was bascd in part on the temporal proximity of the crimes. We 
thereforc question whether thc Ba@eZd court would have detcr- 
rnincd that there was a “pattern” so as to permit dcparture if tlie 
two crimes had been five ycars apart, as opposed to thc second 
one bcing a few months aftcr the defcndant was rclcased from 
prison on tlic first conviction. Or, would an cscalating pattern be 
shown by any combination of two crimes no inatlcr how rcmote 
in timc from each other, so long as the first carried with it a lesser 
pcnalty than the sccond? 

In Smifli v. State, 507 So. 2d 788 (Fla. 1st DCA 1987), the 
court hcld that a prior conviction as a juvcnilc of shooting into a 
motor vehicle together with the current charge of armed robbery 
did not constitutc an escalating pattern of criminal conduct. 
Writing for the court, Judge Zchmcr noted: 

l’hc necessary implication of our holding to the contrary would 
be to authorize dcparturc in every case whcrc a dcfcndanbhas il 
prior conviction, a result clgarly in conflict with the purposes of 
the sentencing guidclincs. 

Id .  at 791 ~ Our court followcd Siiiirii in Davis v.  State, 534 S O .  2d 
821 (Fla. 4th DCA 1988), qrmslzed 011 otlzergrowzds, 549 So. 2d 
187 (Ha. 1989), where this court disapprovcd the escalating 
pattcrn of criminal activity as a reason for departurc wherc de- 
fcndant’s prior conviction was a “not includcd” strong arm 
robbcry and the prcsent convictions wcrc robbery with a deadly 
wcapon and attcmptcd first dcgrcc murder with a dcadly wcapon. 
Judgc Downey wrotc, “Howcvcr, as one swallow docs not a 

4 

summer make, neithcr does one prior ‘not included’ strong arm 
robbery establish a sufficient pattcrn of escalating criminal con- 
duct to support a dcparturc.” Id. at 822. Whilc both Smith and 
Davis were dccided prior to Barfield, we are not convinccd that 
the result would be any different. 

What we gle‘m from Bar-eld <and Taylor is that the three catc- 
gorics set forth in Bafield establish what will be considered 
“escalating” criminal conduct, but that they do not addrcss what 
constitutes a “pattern” of criminal conduct. In both Ba$cZd and 
Taylor the temporal proximity and similarity of the escalating 
criminal conduct establishcd a “pattern.” Here, on thc other 
hand, the prcvious rnisdcmeanors arc dissimilar and rcmote to 
the instant arrncd robbery. In line with Smillz and Davis we hold 
that thcse two do not satisfy a pattern of criminal activity. We 
thereforc reverse the sentcncc of appellant and direct that on 
remand, the trial court scntcncc appellant within the guidelines. 

Wc also ccrtify the following question to the Suprcmc Court. 
IS A PATTERN or: CRIMJNAL CONDUCT PROVED BY 
TIIE COMMISSION OF TWO OFFENSES NOT IN TEMPO- 

NATURE BUT OF INCREASING SERlOUSNESS AS DE- 
RAT, PROXIMITY TO EACH OTHER OR OF A IIELATED 

FINED IN DARFIELD V. STATE! 
(POLEN and PARIENTE, JJ., concur.) 

* * *  
lnsurance-liabili ly-~ctei~il~i~~atio~~ that insiircr was liable to 
irisiircd propcrty owticrs’ association rindcr gcncral liability 
policy for attormy’s fccs that irisurcd w a s  rcquircd to pay to 
lionicowiicr rcvcrscd-Policy providcd that irisiircr would pay 
for all sums that irisurcd became obligated to pay as daiiiagcs 
bcci1usc of propcrty dani;igc--Fccs to which lionicowricr was 
cntitlcd iindcr terms of dcclaration of rcstrictious pertairicd 
solcly to Iionicowner’s sccuring injunction to abatc violation of 
dcclaration, not recovery of daiiiagcs for propcrty daniagc- 
Iiisurcr lint cstoppcd, by rcasnn of its failure to cornply with 
iioticc rcquireineiits of clairiis adniinlstratioil statute, from as- 
scrtiiy that tlicrc was 110 coveragc for attorticy’s f e e  under the 
policy-Lack of covcragc for contractrial ohligation to pay 
attorney’s fccs is not “coveragc defense” to coverage which 
would cxist but for soiiic brcacli of condition-Na crror in award 
of costs that insured becarnc obligated to pay homeowner-No 
apportiorinicnt to bc made bctween costs liomeowricr incurred in 
defcnsc of iiisurcd’s petitiorl against horncowner and those in- 
currcd in prnsecritiiig coiiriterclaim against insured where insur- 
er coiiccded that costs wcre SO intertwiiied that it would be im- 
possible to scparatc tlicm-No apportiorirncnt bctween costs 
inciirrcd prior to iiisrircd’~ notifying insiircr of counterclaim 
against it and those iriciirred aftcr insurer bccanie irivolvcd 
SCOTTSDALE INSURANCE COMPANY, Appellant, v .  DEER RUN 
PROPERTY OWNER’S ASSOCIATION, INC., a Florida not-for-profit corpo- 
ration, Appellee. 4th District. Case No. 73-0277. L.T. Case Nu. CL 87-13375 
AF. Opinion filed Scptctiiber 9, 1994. Appeal from the Circuit Court for Palm 
Beach County; Richard L. OCtcdal, Judgc. Counscl: John S. 1:reud and Allan s. 
Hciss ofJohn S. Freud, P . A . ,  Miamr, fur appcllant. Anne E. Ziniet of Bccker kk 
Poliakoff, P .A . ,  West Palm Ucach, for appellcc. 

ON MOTION FOR REHEARING 
[Original Opinion at 19 Fla. L. Weekly D1165bI 

[Editor’s note: Thc last sentence in thc sccond paragraph was 
rcwordcd.] 
(PER CURIAM.) Appcllcc’s motion for rehcaring is denied. 
Howcvcr, for the purposc of making a correction, we withdraw 
our opinion of May 25, 1994 and republish tlic opinion as fol- 
lows: 

We revcrse thc trial court’s dcterrnination that Appellant, 
Scottsdale Insurancc Company, is liable to Dcer Run Property 
Owner’s Association, its insurcd undcr a general liability insur- 
ance policy, for attorney’s fccs that Deer Run was required to 
pay to a homeowner. The homcowncr had prevailed in litigation 
against Dccr Run, which Scottsdale dcfendcd on Dcer Run’s 
bchal f. 
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g i p  right” of a birth parent “to enjoy the custody, fel- 
lo p and companionship of his offspring. ” State ex re1 Sparks 
V. Reeves, 97 So. 2d 18 (Fla. 1957). We do so in light of abundant 
precedent stressing the sanctity of biological parenthood. But, wc 
do so here without any assurance that she will be returned to the 
loving arms of ;L parent. We more likely send her back to await a 
custody battlc which may cause her to be placed in temporary 
foster carc for ‘another period of time, and ultimately, perhaps, to 
be ofi‘ered for adoption again. 

This is not mere s eculation. The mother believes to this day 

consented to the adoption. She supported tlie position of the 
adoptive parents throughout the trial court proceedings cand shc 
continues to do so on appeal. Only if the adoption is reversed 
with custody reverting to the father does she seek to resume her 
parental role. 

What of the father, then, and his quest for custody of baby girl 
E.A.W. As I interpret thc majority opinion, his fitness as a parcnt 
is not an appropriate issue in the adoption proceedings, either at 
the trial court level o r  on appeal. That issue awaits consideration 
in subsequent custody proceedings. Whether appropriate or not, 
the recordagives us a glimpse of testimony that has been and 
would presumably again be introduced on the issue of his fitness 
for custody. In due course, assuming it surfaces again in the 
custody hearing, that evidence will be tested for credibility and 
materiality. It is too late for this case, but there should be a mech- 
anism to resolve the issue of parental fitness within the context of 
adoption proceedings when that issuc is raised. And it should be 
raised. Otherwise we have, as here, a vicious circle. 

One final observation. The proceedings below and activities 
to those proceedings were far from idcal. Ncverthelcss, 

they collectively, ‘and I am sure unwittingly, allowed the pro- 
ceedings to drag out for a year or more. I agree with the majority 
opinion that we should not criticize the trial judge for the exces- 
sivc delays. There is nothing in this record that supports attribut- 
ing those delays to him. Had he the wisdom of Solomon hc might 
have correctly decided this case at the first hearing ‘and ended it. 
But who is to say which result is correct. The future of a baby girl 
was at stake. Thcre were areas of doubt. There were protago- 
nists. He did his best in the face of all that. My dissent concludes 
that the final result was correct, which would mean that the de- 
lays did not unduly and adversely impact upon the life and future 
of baby girl E.A.W. As it turns out, the majority opinion goes the 
other way in this close case. For that reason, the delays loom 
ominously upon the relationships of the parties. 

that adoption is in t i e  f best interests of baby girl E.A.W. She 

;* nothing appalling in anything done by counsel except that 

I respectfully dissent. 
* * *  

Criminal law-Costs-Assessment of costs of prosecution af- 
firrncd-Amount of costs imposed in rcstitution order rcverscd 
and remanded for corrcction of amount 
LAWRENCE D. MILLS, Appellant, v. STATE OF FLORIDA. Appellee. 4th 
District. Case No. 93-2306. L.T. Case Nos. 93-2470CF A02 iQ 93-2469CF 

?402. Opinion filed June 22, 1994. Appeal from the Circuit Coun for Palm 
Beach County; Edward Rodgers. Judge. Counsel: Richard L. Jonndly, Public 
Defender, and Susan D. Cline, Assistant Public Defender, West P d h  Beach. 
for appellant. Robert A .  Butterworth. Attorney General, Tdlahassee, and Geor- 
gina Jinienez-Omsa, Assistant Attorney Geneml. West Pdm Reach, for appel- 
lee. 
(PER CURIAM.) We affirm the trial court’s assessment of 
$200 0 for costs of prosecution against appellant since he failed 

to imposition of restitution during the sentencing hear- 

We reverse, however, the amount of court costs imposed in the 
restitution order and remand with instructions to correct that 
amount to reflect an assessment of $295.00 in court costs. 

AFFIRMED IN PART; REVERSED IN PART and RE- 
MANDED. (DELL, C.J., HERSEY, J., and DAUKSCH, 
JAMES C., JR,, Associate Judge, concur.) 

\ 

ing. to * Zlornus v. State, 633 So. 2d 1122 (Fla. 5th DCA 1994). 

Criminal law-Scntcncing-Guidclines-Departure-Def~nd- 
ant’s status as correctional ofkcr  was not valid ground for de- 
parture becsliise there was no cvidcncc that his position was in 
any way used to facilitate crime-Sentcncc nfirmcd wlierc pat- 
tern of escalating criminal conduct was cstablislicd 
MARTY B. DARRISAW, Appellant, v. STATE OF FLORIDA, Appellee. 4th 
District. Case No. 93-1708. L.T. Case No, 92-364 CEA. Opinion filed June 22, 
1994, Appeal frurn the Circuit Court for Martin County; Larry S. Schack, 
Judge. Counsel: Nelson H. Bailey, West Palm Beach, for appellant. Robert A. 
Butterworth, Attorney General, Tallahassee. and William A.  Spillias, Assistant 
Attorney General, West h l n i  Beach. for appellee. 
(PER CURIAM.) We amrm the conviction of appellant. As to 
the sentence we also affirm, although we note that appellant’s 
status as a correctional officer was not a valid ground for depar- 
ture because there was no evidence that his position was in any 
way used to facilitate the crime. See Jefferson v. Srafe, 545) So. 2d 
222 (Fla. 1st DCA 1989). However, a pattern of escalating crim- 
inal conduct was established. See Ba$eld v. Sole, 594 So. 2d 
259 (Fla. 1992). As at least one ground justifies departure, we 
aflirm. 4 921.001(5), Fla. Stat. (1993). (WARNER, POLEN 
and PARIENTE, JJ., concur.) 

Criminal law-Sentencing-Fine-Record did not support 
state’s contcntion that dcfcndant had bargained away court’s 
discretion to reduce fine based on substantin1 assistance, and 
thcrcfore court erred in concluding that it had no discretion to 
rcduce finc 
WILLIAM RAIIUBA, Appellant. v. STATE OF FLORIDA, Appellee. 4th 
District. C : w  No. 93-2452. L.T. Case No. 90-135111 CFC. Opinion filed June 
22, 1994. Appe;il frum the Circuit Court for Browanl County: k u l  L. h c k -  
man, Judge. Counsel: J. David Bogenschutz of Bogenschutz & Dutko, P.A., 
Ft. Laudcnlale, for appellant. Robert A. Butterworth. Attorney Genenl, ’ M a -  
hassce, arid James J. Carney. Assistant Attorney Gcnenl, West Palm Beach, for 
appellee. 
(PER CUR1Ah.I.) Defendant was chargcd with trafficking in 
cocaine and agreed to plead guilty in return for the state moving 
for a reduction in sentence for substantial assistance. The court 
was advised that the state would recommend a three-year man- 
datory minimum and that it might waive the mandatory fine de- 
pending on the quality of the defendant’s assistance. 

At the sentencing hearing thc parties were in agreement on the 
three-year prison term; however, things were not as clear in rc- 
gnrd to the fine, which is the subject of this appeal. Defendant 
maintained that the parties could not agree on a reduction or 
waiver of the fine, while the state maintained that the fine was to 
be at the discretion of the state. The court concluded that it had no 
discretion to reduce the fine. 

Defendant appeals, arguing that the court erroneously con- 
cluded that i t  did not have discretion to reduce the fine, citing the 
substantial assistance statute, section 893.135(4), Florida Stat- 
utcs (1991), which says that the court “may” reduce the sentence 
for substantial assistance. The state acknowledges the court’s 
discretion under the statute, but argues that under the terms of the 
plca agrcement here the matter of the fine was to ultimately be 
determined by the state. 

We cannot agree with the state, on thc basis of this record, that 
the defendant had bargained away thc court’s discretion in regard 
to the fine. We thus agree with defendant that the court erred in 
concluding that it had no discretion to reduce the fine. State V. 
Agerfon, 523 SO. 2d 1241 (Fla. 5th DCA), rev. denied, 531 SO. 
2d 1352 (1988); Cherry v. State, 439 So. 2d 998 (Fla. 4th DCA 
1983). We therefore reverse ,and remand for the trial court to 
reconsider tlie fine. 

Reverscd. (GUNTHER, KLEIN and STEVENSON, JJ., 
concur.) 

* * *  

* * *  
* * *  


