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PRELIMINARY STATEMENT 

Petitioner was the defendant in the Criminal Division of the 

Circuit Court of the Seventeenth Judicial Circuit, In and For 

Broward County, Florida and the appellant in the Fourth District 

Court of Appeal. Respondent was the prosecution and the appellee 

below. 

In the brief, the parties will be referred to as they appear 

before this Honorable Court. 
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STATEMENT OF THE CASE AND FACTS 

The Petitioner, Vincent A. Saiya, was charged with one count 

of aggravated stalking in violation of S 784.048. F l o r i d a  Statutes 

(1993). Petitioner filed a motion to dismiss this charge on the 

grounds that said statute is unconstitutional on its face. At the 

conclusion of the hearing, the court determined that it was 

necessary to review the facts of each of the five (5) cases 

individually to determine if the statute was indeed 

unconstitutional. TR 37. 

The trial judge issued a written order denying Petitioner's 

motion to dismiss on August 5, 1993. The Petitioner pled nolo 

contendere to the charge of aggravated stalking on August 9, 1993, 

expressly reserving his right to appeal the denial of his motion 

to dismiss. He was placed on probation for three (3) years with 

special conditions. R 61-62. A factual basis was stated for the 

trial court, "Mr. Saiya, on January 15, 119193, through February 

9, (19193, did willfully, maliciously, repeatedly follow, harass, 

did make credible threats with the intent to place Ms. Lipkowski 

in reasonable fear of death or bodily harm." SR 9. The Court 

found that this was a sufficient factual basis for his plea to the 

charge. Defense Counsel indicated earlier that no physical 

violence was involved in this case and that the charges stem fram 

the disintegration of their romantic relationship. Petitioner 

followed Ms. Lipkowski and made numerous phone calls, and had other 

people watch 

children with 

her. Ms. Lipkowski felt comfortable leaving her 

Petitioner. SR 4-5. 
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Notice of Appeal was filed the same day and this appeal 

f ollows. 

The Fourth District in a written opinion rendered on September 

9, 1994, Saiys v .  State, 19 Fla. L. Weekly D1933 (4th DCA Sept. 9, 

1994)CSee Appendix 11, rejected Petitioner's numerous 

constitutional challenges to S 784.048 and affirmed his conviction 

for aggravated stalking on the authority of S t a t e  v .  Kahles, Fla. 

L. Weekly D 1778 (4th DCA August 24, 1994); Blount v .  State, Fla. 

1;. Weekly D1790 (4th DCA August 24, 1994); Kostenski v .  S t a t e ,  Fla. 

L. Weekly D1790 (4th DCA August 24, 1994); Pallas V. State, 636 So. 

2d 1358 (FZa. 3d DCA 1994); B o u t e r s  V .  State, 634 So. 2d 246 ( F l a .  

5th DCA 1 9 9 4 ) ,  r e v i e w  granted, No. 8 3 , 5 5 8  (Fla. June 21, 1994). 

Timely Notice of Discretionary Review was filed by Petitioner 

to this Honorable Court [See Appendix 21.  
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SUMMARY OF ARGUMENT 

Petitioner respectfully submits that this Honorable Court has 

discretionary jurisdiction over the instant case on three (3) 

separate grounds. First, the Fourth District Court of Appeal 

affirmed Petitioner's conviction on the authority of a case pending 

before this Court, Bouters v. S t a t e ,  Case No. 83,558 (Fla. June 21, 

1994). Hence, discretionary jurisdiction is provided under t h e  

"citation PCA" rule. Second, the Fourth District, based on its two 

(2) cited opinions, expressly declared valid a Florida State 

Statute, S 784.048, F l a .  Stat. (1993). And finally, based on the 

two (2) opinions cited, the Fourth District interpreted the First 

and Fourteenth Amendments to the United States Constitution, which 

this Court has discretionary jurisdiction to review. 
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THE INSTANT OPINION AFFIRMING PETITIONER'S 
CONVICTION FOR AGGRAVATED STALKING, IN 
VIOLATION OF S 784.048, FrcA. STAT. (1993)  
EXPRESSLY DECLARES VALID A FLORIDA STATUTE AND 
CITES TO A DECISION PRESENTLY PENDING FOR 
REVIEW BEFORE THIS HONORABLE COURT. 

The constitutionality of the Florida stalking statute, 5 

784.048, F l a .  Stat. (1993) is now presently pending before this 

Court in Bouters v .  S t a t e ,  634 So. 2d 246 (Fla. 5th DCA 1994), 

review granted, Case No. 83,558 ( F l a .  June 21, 1994). Because the 

instant decision of the Fourth District is a "citation PCA," 

jurisdiction is established by reference to the cited case. See 

Jollie v .  S t a t e ,  405 So. 2d 418 (Fla. 1981). In JoLlie, this Court 

recognized that the "randomness of the District Court's processing" 

should not control a party's wight to Supreme Court review. 

JoLlie, 405 So. 2d at 421. Hence, this Honorable Court has 

discretionary jurisdiction to accept review of the instant case 

from the Fourth District because the cited authority, B o u t e r s ,  is 

presently pending before this Court. 

The Fourth District's decision, by reference to the two cited 

opinions, expressly declared v a l i d  a Florida state statute, S 

784.048, F l a .  S t a t .  (1993). This Court has the power to review a 

Article V, Section 3(b)(3), Florida Constitution (1980), which 

states: "[The Supreme Court] may review any decision of a district 

court of appeal that expressly declares valid a state statute. I' 

This is an independent basis of accepting discretionary 

jurisdiction over this cause. 
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A decision expressly construing a provision o f  the state or 

federal constitution is also subject of the discretionary review 

of this court. See Article V, Section 3 ( b )  ( 3 ) ,  Florida 

Constitution (1980); F l a .  R. App. P. 9.030(a)(2)(A)(ii). Here, the 

decision of the Fourth District by reference to the cited opinions 

of Bouters and Pallas expressly construed, explained or defined the 

disputed constitutional language of the First and the Fourteenth 

Amendments to the United States Constitution. 

The importance of taking the instant case lies in the fact 

that Petitioner was convicted of violating an extremely vague and 

overbroad penal statute, S 784.048, F l o r i d a  Statutes (1993). Said 

statute is unconstitutional on i t s  face and as applied to 

Petitioner. 

Therefore, on the basis of any and/or all three (3) grounds 

cited by Petitioner, this Honorable Court has discretionary 

jurisdiction over the instant case. Petitioner requests this Court 

to grant his petition for discretionary review, declare S 784.048 

unconstitutional and vacate Petitioner's conviction for aggravated 

stalking. 
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CONCLUSION 

Petitioner requests this Court to accept jurisdiction to 

review the merits of this case. 

Respectfully Submitted, 

RICHARD L. JORANDBY 
Public Defender 
15th Judicial Circuit of Florida 

Assistant Pdblic Defender 
Florida Bar No. 266345 
Criminal Justice Building/6th Floor 
421 3rd Street 
West Palm Beach, Florida 33401 
(407) 355-7600 

Attorney for Vincent Anthony Saiya 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy hereof has been furnished by 

courier to Joan Fowler, Senior Assistant Attorney General, Third 

Floar, 1655 Palm Beach Lakes Boulevard, West Palm Beach, Florida 

33401-2299 and by U.S. Mail to Michael Niemand, Esquire, Assistant 

Attorney General, Department of Legal Affairs, 401N.W. 2ndAvenue, 

Sui te  N921, Miami, Florida, 33101, this 3rd day of October, 

1994. 
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s 

DISTRICT COURTS OF APPEAL 19 Fla. L. Wcckly D1933 

22394 CFIOA. Opinion filed September 9. 1994. Appeal of ordcr dcnying rule 
3,8M moljon from the Circuit Coun for Broward County; Richard D. Eadc, 
,udgc, counsel: Joseph Walkcr alkla Joseph Williams, Arcadia, pro se appel- 
,ant, N~ appearance requircd for appellee. 

(PER CURIAM.) Affirmed, without prcjudicc to Appcllant re- 
filing his petition as to t!at part of his claim of incffectivc counscl 
Klating to his counsel s failure to investigate whether a third 
pmy, Tom Morgan, had confesscd to committing thc offensc, i f  

by a S W O ~  statement by Appellant dcrnonstrating a 
factual basis for Appellant’s allegations. (DELL, C.J., STONE 

STEVENSON, JJ., concur.) 
* * *  

BORDO. INCr v. BOARD OF COUNTY COMMISSIONERS UROWARD 
COUNTY. 4th District. #S Y3-2895 and 93-2902. September 9. 1994. Consoli- 
dated appeals of a non-final ordcr from the Circuit Court for Droward County. 
Affirmed. See 3299 N. Federal Highway, hrc. v. Board (q Coutity Cnnuri’rs, 
N ~ .  93-2888 (Fla. 4th DCA Sept. 9. 1994) [I9 Fla. L. Wcckly D18811. 
CATLE~T v. STATE. 4th District. #94-1908. Scptenibcr 9, 1994. Appeal of 
order denying rule 3.850 motion from the Circuit Court for Bmward County. 
AFFIRMED. Rodrigucz v .  Stale, 637 So. 2d 934 ( H a ,  2d DCA 1094). 
SAIYA v. STATE. 4th District. #93-2690. September 9, 1994. Appeal from die 
Circuit Court for Broward County. Affirmed. See Stole v. Kdi[rs. No. 91-0957 
(Fla. 4th DCA August 24. 1994) I19 Fla. I,. Weekly D1778J; Blour~t v. Sfate. 
NO. 93-0461 (Fla. 4th DCA August 24. 1994) 119 Fla. L. Wcckly DI7YO); 
Kostcnski v. State, No. 93-1630 (Fla. 4th DCA August 24, 1994) 119 Fla. L. 
Weekly D17901; pallus V .  Slate, 636 So. 2d 1358 (Fla. 3d DCA 1974); Bouter,r 
V ,  Stute, 634 So. 2d 246 (Fla. 5th DCA 1994). review granted, No. 83,558 
(Fla. June 21, 1994). 
IN RE: THE FORFEITURE OF FOUR THOUSAND NINE HUNDRED 
m1RTY NINE DOLLARS ($4.939.00) IN  UNITED STATES CURRENCY. 
4h District. #93-2329. September 9. 1994. Appeal from the Circuit Coun for 
BmWard County. AFFIRMED. See Applegate v. Baniett Barrk of Tullahassee, 
377 So. 2d 1150 (Fla. 1979). 

Criminal law-No error in denial of motion to correct illegal 
sentence where trial court imposed legal sentence to which de- 
fendant agrccd-Defendant’s substantial intercsts not adversely 
affected by discrcpancy as to which of two pcriding cases would 
carry mandatory niinimunt sentence 
LUIS FELIPE CORTES. Appellant, vs. THE STATE OF FLORIDA. Appcl- 
ke. 3rd District. Case No. 94-1388, Opinion filed Septcmbcr 7. 1994. An 
Appcal under P1a.R.App.P. 9.140(g) from the Circuit Court for Dade County, 
Robbie M. Barr. Judge. Counsel: Luis Felipe Cortes, in proper person, Robert 
A. mttemonh, Attorney General, and Paulette R. Taylor, Assistant Attorney 
Gcneral, for appellee. 
(Before SCHWARTZ, C.J., and BASKIN and COPE, J J . )  
(PER CURIAM.) Luis Felipe Cortcs appeals an ordcr dcnying 
his motion to correct illegal sentence. The scnlencing ordcr im- 
poses a legal sentence. Although there is a discrcpancy as to 
which of the two pending cases would carry the niandatory mini- 
mum sentence of 3 years, it is abundantly clcar that dcfcndant 
agreed to a 12-year sentence with a concurrcnt 3-ycar mandatory 
minimum, and that is what he received.* We fail to scc that de- 
fendant’s substantial interests have bcen advcrscly affccred. 

* * *  

A ffirrned. 

*Defendant expressly states diat he does not seek withdrawal of his plea. 
* * *  

Criminal law-Scntencing-Consecutive mandatory minimum 
sentences for first dcgrce murder and for offcnscs for which 
dcfcndant was classificd as habitual violcnt fclony offender arc 
pcrmissible 
CHARLES CHEATHAM, Appellant, v. TIE STATE OF FLORIDA, AppeI- 
kc. 3rd District. Case No. 94-343. Opinion filed September 14, 1994. An 
Awl1 from the Circuit Court for Dade County, Predricka Smith. Judgc. 
canscl: Bennett €1. Drummer. Public Defender and Ada Manzano hvallone, 
spofd Assistant Public Defender, for appellant. Robert A. Buttcrworth, At- 
kwr*y Grw-al and Michael J. Neimand, Assistaiit httorncy Ccncral. for ap- *. 
mwe SCHWARTZ, C.J., and HUBBART and JORGEN- 
W, JJ.) 

(SCHWARTZ, Chicf Judge.) Cheatham was convicted of first 
dcgrcc rnurdcr, armed burglary of an occupied conveyance and 
arrricd robhcry. Becausc the crimcs were all part of thc sarnc 
transaction, hc claims that hc was erroneously scntenced to con- 
sccutivc, rathcr rhan concurrcnt, minimum mandatory tcrms of 
twcnty-five ycars of a lifc scntencc for the murder charge and 
fiftccn years as a habitual violent fclony offender on the armed 
burglary and armed robbery convictions. See Hale v. Stare, 630 
So. 2d 521 (Fla. 1993), pet. fox ccrt. filed (U.S. Aug. 8, 1994) 
(No. 94-5612); McGouirk v. SfuIe, 493 So. 2d 1016 (Fla. 1986); 
Paltrier v. Stare, 438 So. 2d 1 (Fla. 1933). We disagree. 

In our view, thc consecutive minimum mandatory terms were 
pcrmissiblc under Dawns v. Siole, 616 So. 2d 444 (Fla. 1993) 
bccausc the statutory provisions in question address “separate 
and distinct evils.” Downs, 616 So. 2d at 446-that is, “killing 
sotneonc,” 616 So. 2d at 446, as to thc rnurdcr conviction, and 
recidivism, see Hich  v. Stare, 595 So. 2d 976 (Fla. 1st DCA 
1392), as to thc defendant’s status as a habitual offender. See 
Downs, 616 So. 2d at 444 (consecutivc minimum mandatory 
sentences for first dcgrec murder and using a fircarm in the com- 
mission of aggravatcd assault perrnissiblc); Bonavenfure v.  Sfa te ,  
637 So. 2d 55 (Fla. 5th DCA 1994) (consecutive minimum man- 
datory scntcnces for first degree murder and possession of a 
firearm by a convicted felon pcrmissible). 

Affirmed. 
* * *  

Torts-lmmunity-Workers’ conipcnsation-Factual issue 
exists as to whctlicr dcfcndant company which arranged to pro- 
vide city with stage concert arid defcridant conipany hired to 
supply sound systcm for conccrt wcrc statutory eniployers of 
plaintiff who was employed by company which provided labor 
for asscrnbling the stage and who receivcd workers’ compensa- 
tion benefits from that company-Factual issuc exists as to 
wlictlicr company providing labor for construction of stage was 
subcontractor or whether plaintiff was performing agrced-upon 
work when he was injurcd-Trial court properly denied 
dcfcndants’ motion for suniniary judgment 
J.C. CONCERTSOUND & LIGHTING. INC.. Appcllant, vs. DAVID GOLD, 
et al. .  Appellees. 3rd District. Case Nos. 94-209, 94-243. Opinion filed Sep- 
tember 14, 1994 An Appeal from a nonfinal order of Ihe Circuit Court for 
Dade County, Arthur Rothenberg, Judge. Counsel: Conroy Simberg & Lewis 
and tiinda Klein. for appellant. Sellars Supran Colc & Marion and Danicl M. 
Bachi and Bard D. Rockcnbach. for appellces. 
(Bcforc BARKDULL, JORGENSON, ‘and GERSTEN, JJ.) 
(PER CURIAM.) J.C. Concert Sound & Lighting and Garrett 
Sound & Lighting appcal from an order determining that they are 
not entitled to workcr’s compensation immunity. We have juris- 
diction pursuant to Fla. R.  App. P. 9.130(a)(3)(C)(vi), and af- 
firm. 

J.C. arrangcd to provide the City of Boca Raton with a stage 
for a conccrt at Florida Atlantic University; the agreement be- 
tween J.C. and the City of Boca Raton was not reduced to writ- 
ing. By a scparatc oral agreement, the City hired Garrett Sound 
& Lighting to supply thc sound systcm for the concert. Both J.C. 
and Garrctt have the sarnc presidcnt, Kenneth Watkivs. Back- 
stage Productions providcd the labor for assembling the stage; 
thc agreement bctwccn J.C., Garrett, and Backstage also was 
oral.’ David Gold, an crnployee of Backstage Productions, was 
injured whcn a portion of the stagc collapsed during construc- 
tion. Gold sucd J.C. and Gnrrctt for negligcncc. Both companies 
asscrtcd thc affirmative defense of worker’s compensation im- 
munity, and allcged that Gold had reccived workcr’s compensa- 
tiori benefits from Backstage. J.C. and Garrett argued that Back- 
stage was thcir subcontractor, and that they thercfore shared 
Backstagc’s immunity from suit. Thc trial court dcnicd J.C. and 
Garrct’s motion for summary judgmcnt. We affirm, as gcnuine 
issues of material fact remain regarding the rclationship between 
the parties. 
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 

FOURTH DISTRICT 

VINCENT ANTHONY SAIYA, ) 
1 

Appellant, 1 
1 

v. 1 
1 

STATE OF FLORIDA 1 
1 

Appellee. 1 

CASE NO. 93-2690 

a 

NOTICE TO INVOKE DISCRETIONARY JURISDICTION 

NOTICE IS GIVEN that Vincent Anthony Saiya, Defendant- 

Appellant-Petitioner, invokes the discretionary jurisdiction of the 

Florida Supreme Court to review the decision of this Court rendered 

on September 9, 1994. The decision expressly construes a provision 

of the state or federal constitution and expressly declares valid 

a s t a t e  statute, See Rule 9.030(a)(2)(a). 

Respectfully Submitted, 

RICHARD L, JORANDBY 
Public Defender 

Assistant Public Defender 
Florida Bar No. 709890 
15th Judicial Circuit of Florida 
9th Floor, Governmental Center 
421 3rd Street/Gth Floor 
West Palm Beach, Florida 33401 
(407) 355-7600 

Attorney for Vincent Anthony Saiya 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true copy hereof has been furnished 

by cour i e r  to Joan Fowler, Senior Assistant Attorney General, Third 

Floor, 1655 Palm Beach Lakes Boulevard, West P a l m  Beach, Florida 

33401 and by U.S. Mail to Michael Niemand, Assistant Attorney 

General, Department of Legal Affairs, 401 NW 2nd Avenue, N 921, 

Miami, FL 33128, this 20th day of Sestember , 1994. 
17 

&M Attorney for Vincent Anthony Saiya 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of this Appendix has been 

furnished by courier to Joan Fowler, Senior Assistant Attorney 

General, 1655 Palm Beach Lakes Boulevard, Suite 300, West Palm 

Beach, Florida 33401-2299 and by U.S. Mail to Michael Niemand, 

Assistant Attorney General, Department of Legal Affairs. 401 NW 2nd 

Avenue, N921, Miami, Florida 33128, this 3rd day of October 

1994 a 

Assidant Public Defender 
Counsel for Vincent Anthony Saiya 
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