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INTRODUCTION 

The Petitioner, VINCENT ANTHONY SAIYA, was the Appellant 

below. The Respondent, THE STATE OF FLORIDA, was the Appellee 

below. The parties will be referred to as they stand before this 

Court. The symbol " R "  will be used to designate the record on 

appeal. 

The strict issue before the Court is the constitutionality 

of Section 7 8 4 . 0 4 8 ( 3 ) ,  Florida Statutes as applied to the actions 

of Petitioner. This statutory provisions is one aspect of the 

Section 784,048, Florida's Stalking Statute (the "Statute"), 

making stalking (as defined in the Statute) a felony when it done 

with a credible threat to cuase bodily injury or death. 

However, Petitioner has made a facial challenge to the entire 

Statute. 

The facial constitutionality of the Statute, in a whole 

variety of contexts, has now been upheld by all of the District 

Two of these decisions, that of the 1 Courts of Appeal. 

The Fifth District upheld the Statute in Bouters v. State, 
6 3 4  So.2d 246 (Fla. 5th DCA 1994) review granted No. 83,558 (Fla. 
June 21, 1994). The Third District upheld it in Pallas v. State, 
636 So. 2d 1358 (Fla. 3d DCA 1994) and Folsom v. State, 6 3 8  So. 
2d 591 (Fla. 3d DCA 1994). The Fourth District did so in State 
v. Kahles, 644 So. 2d 512 (Fla. 4th DCA, 1994). The First 
District did so in Varney v. State, 638 So. 2d 1063 (Fla. 1st DCA 
1994). The Second District did so in State v. Trammel, 644 So. 
2d 102 (Fla. 2d DCA 1994). 
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0 Third District in Pallas and that of the Fourth District in 

Kahles, read together, consider and dispose of every argument 

made by Petitioner here attacking the facial constitutionality of 

the Stalking Statute. In that sense, this Answer Brief is almost 

redundant. 

STATUTE AT ISSUE 

Florida Stalking Statute, Section 784.048, Florida Statutes 

(1992) provides: 

784.048.Stalking; definitions; penalties 

(1) As used in t h i s  section: 

(a) "Harasses" means to engag, i our e 
of conduct directed at a specific person that 
causes substantial emotional distress in such 
a person and serves no legitimate purpose. 

(b) "Course of conduct" means a pattern of 
conduct composed of a series of acts over a 
period of time, however short, evidencing a 
continuity of purpose. Constitutionally 
protected activity is not included within the 
meaning of "course of conduct." Such 
constitutionally protected activity includes 
picketing or other organized protests. 

(c) "Credible t h r e a t "  means a threat made 
with the intent to cause the person who is 
the target of the threat to reasonably fear 
for his or her safety. The threat must be 
against the life of, or a threat to cause 
bodily injury to, a person. 

( 2 )  Any person who willfully, maliciously, 
and repeatedly follows or harasses another 
person commits the offense of stalking, a 
misdemeanor of the first degree, punishable 
as provided in s. 775.082 or s .  775.083. 

-2- 



( 3 )  Any person who willfully, maliciously, 
and repeatedly follows or harasses another 
person, and makes a credible threat with the 
intent to place that person in reasonable 
fear of death o r  bodily injury, commits the 
offense of aggravated stalking, a felony of 
the third degree, punishable as provided in 
s .  775.082, s. 775.083, or s .  775.084. 

(4) Any person who, after an injunction for 
protection against domestic violence pursuant 
to s .  741.30, or after any other 
court-imposed prohibition of conduct toward 
the subject person or that person's property, 
knowingly, willfully, maliciously, and 
repeatedly follows or harasses another person 
commits the offense of aggravated stalking, a 
felony of the third degree, punishable as 
provided in s .  775.082,  s. 775.083,  or s .  
7 7 5 . 0 8 4 .  

(5) Any law enforcement officer may arrest, 
without a warrant, any person he or she has 
probable cause to believe has violated the 
provisions of this section. 
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The State accepts the Petitioner's statement of the case and 

fac ts  as a substantially accurate account of the proceedings 

below. 
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POINT ON ,APPEAL 

WHETHER SECTION 784.048, FLA. STAT. (1992) 1s 
UNCONSTITUTIONALLY OVERBROAD AND/OR VAGUE. 

-5 -  



SUMMARY OF THE ARGUMENT 

Section 784.048 in its entirety, Florida's Stalking Statute 

(the "Statute"), and Section 784.048(3) thereof, specifically, 

are constitutional. This statute is constitutional, and totally 

complies with the First or Fourteenth Amendments of the United 

States Constitution. It is neither overbroad nor vague. 

The Statute proscribes stalking and harassing generally. 

Stalking and harassing are forms of conduct, regardless of 

whether the conduct may, in part, be evidenced through speech. 

As such, the proscribed conduct in the Statute is not susceptible 

to a First Amendment overbreadth challenge. Operation Rescue v. 

Women's Health Center, 626 So. 2d 664 (Fla. 1993), aff'd in part and 

reu'd in part,  sub nom; Madsen v. Women's Health Ctr., 512 U.S. - 1  

114 S.Ct. 2516, 129 L.Ed.2d 593 (1994); State v. Stalder, 630 So. 

2d 1072 (Fla. 1994); Wisconsin v. Mitchell, 508 U.S. -, 113 

S.Ct. 2194, 124 L.Ed.2d 436 (1993). Furthermore, the Statute, 

judged in relation to legitimate sweep, is not overbroad. Pallas 

v. State, 636 So. 2d 1358 (Fla. 3d DCA 1994). 

Furthermore the Statute is not subject to a vagueness 

challenge. No portion of the Statute is "vague" to the degree 

required to violate the First or Fourteenth Amendments. Rather, 

the statutory provisions provide explicit guidelines fo r  

determining which conduct is proscribed. 

0 
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In all, Petitioner's arguments have all been considered and 

disposed of by the decisions of the Four th  District in Kahles the 

Third District in Pallas. The Stalking Statute is facially 

constitutional. 
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SECTION 784.048, FLA. STAT. (1992) IS NOT 
UNCONSTITUTIONALLY OVERBROAD AND/OR VAGUE. 

INTRODUCTION 

This case addresses the strict issue of whether Section 

784.048(3) of the Florida Statutes is constitutional as it 

applies to the actions of Petitioner. Petitioner has also made a 

broad facial challenge to Section 781-.048, Fla. Stat. (1992) in 

its entirety. The Petitioner's challenge to the Statute is based 

on asserted overbreadth and vagueness. 

Petitioner was charged with violating Section 784.048(3) of 

the Statute, stalking with a credible threat to do bodily injury 

or cause death. Since there is no First Amendment protection for 

malicious conduct, Petitioner's overbreadth challenge must be 

an only relate to 

Parker v. Levy, 47 

1974). 

rejected out of hand. H i s  vagueness claim 

that portion of the Statute that affects him. 

U.S. 733,  757, 94 S .  Ct. 2547, 41 L.Ed.2d 439 

Nevertheless, the State will address additional aspects of 

the Statute beyond Section 784.048(2) should this Court, in the 

interest of judicial economy, wish to review the entire Statute 

in one case. 

Sections ( 2 ) ,  ( 3 )  and ( 4 )  of the Statute prohibit the same 4 

conduct, to wit: willfully, maliciously and repeatedly following 
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8 or harassing another person. Section (2) is a misdemeanor of the 

first degree since that Section only prohibits the willful, 

malicious and repeated following or harassing of another. 

Section ( 3 )  of the Statute elevates such conduct to the 

third degree felony of aggravated stalking when the willful, 

malicious and repeated following or harassing conduct is 

accompanied by a credible threat with the intent to place that 

person in reasonable fear of death or bodily injury. The 

credible threat" placing a person in "reasonable fear" parallels 

the "well founded fear  in other persons" element in the crimes of 

assault, aggravated assault and robbery. See 8§784.011, 784.021 

and 812.13 Fla. Stat. (1991). 

Section (4) likewise elevates willful, malicious and 

repeated following or harassing to the third degree felony of 

aggravated stalking when the following or harassing conduct is in 

knowing violation of a previous court order prohibiting such 

canduct. 

STANDARD OF REVIEW 

The Statute's opponent must establish that the Statute is 

invalid beyond, and to the exclusion of, every reasonable doubt. 

See Bunnel v. State, 453 So. 2d 508 (Fla. 1984); State v. 

Kinner,398 So. 2d 1360 (Fla. 1981). See also New York State Club 

Assn., Inc .  v. City of New York, 487 U.S. 1, 108 S.Ct. 2225, 101 

0 
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L.Ed.2d 1 (1988). (Burden of showing statute to be 

unconstitutional is on the one challenging it, - not the one 

defending it). 

In State v. Kahles, 644 S a .  2d 512 (Fla. 4th DCA 1994), the 

Court reiterated the proper analytical framework, as established 

in Villaqe of Hoffman Estates v .  Flipside, Hoffman Estates, Inc., 

455 U.S. 489, 494,  102 S.Ct. 1186, 71 L.Ed. 362 (1982) to be 

utilized when a criminal statute is alleged to be facially 

unconstitutional f o r  overbreadth and vagueness. This proper 

analytic framework is for the court to first determine whether 

the enactment reaches a substantial amount of constitutionally 

protected conduct. If not, the overbreadth challenge must fail. 

Secondly, the court should examine the vagueness challenge and, 

if there is no constitutionally protected conduct, should uphold 

the challenge only if the enactment is impermissibly vague in all 

of its applications. Kahles, supra. 

0 

In a f a c i a l  challenge to the overbreadth and vagueness of a 
law, a court's first task is to determine whether the enactment 
reaches a substantial amount of constitutionally protected 
conduct. If it does not, then the overbreadth challenge must 
fail. The court should then examine the facial vagueness 
challenge and, assuming the enactment implicates no 
constitutionally protected conduct, should uphold the challenge 
only if the enactment is impermissibly vague in all of its 
applications. A plaintiff who engages in some conduct that 
isclearly proscribed cannot complain of the vagueness of the law 
as applied to the conduct of others. A court should therefore 
examine the complainant's conduct before analyzing other 
hypothetical applications of the law. Kahles, 644- So. 2 6  512 
(Fla. 4th DCA 1994) (footnotes omitted). 
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THE STATUTE IS NOT OVERBROAD 

Overbreadth is a doctrine limited to statutes involving 

restrictions on First Amendment sights. If a statute does not 

contravene the First Amendment, then an overbreadth challenge 

fails. In a facial challenge to the overbreadth of a law, the 

Court's first task is to determine whether the enactment reaches 

a substantial amount of constitutionally protected speech. If it 

does not, then the  overbreadth challenge must fail. State v. 

Kahles, supra; Villaqe of Hoffman Estates v. Flipside Hoffman 

Estates, supra. 

This case involves harassment constituting threats to kill. 

This Court held that it is constitutionally permissible to 

regulate the "violent or harassing nature of Operation Rescue's 

expressive activity." Operation Rescue v. Women's Health Center, 

6 2 6  So. 2d 664, 671 (Fla. 1993), aff'd in part and rev'd in part, 

0 

-- sub nom Madsen v. Women's Health Ctr., 512 U.S. -, 114 S.Ct. 

2516, 129 L.Ed.2d 593 (1994). Additionally, the United States 

Supreme Cour t  upheld this Court's holding which restricted 

picketing around the clinic against a First Amendment challenge 

when it "threatens 'I the psychological and physical well-being of 

the vic t im.  Id, The United States Supreme Court specifically 

held that, "[cJleasly, threats to patients or their families, 

however communicated, are proscribable under the First 

Amendment." 129 L.Ed.2d at 612, (emphasis added). Threats, 

therefore, a are not 

-11- 
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0 under the First Amendment. Likewise, a violation of the domestic 

violence injunction is not protected speech. 

The Statute generally deals with stalking and harassing. 

Stalking, in the normal sense of the word, is pure conduct. 

Harassing may well include a speech component. This is 

irrelevant here where we are dealing with a threat of death. But 

harassing in general is conduct which may, in part, be 

articulated by speech. This speech survives any overbreadth 

challenge, nevertheless, as the Statute regulates only  words used 

as a method to harass which, of itself, is conduct, even when 

mixed with speech. 

Pallas v. S t a t e ,  636  So. 2d 1358 (Fla. 3d DCA 1994), clearly 

articulated the correct rule. The Third District there upheld 

the constitutionality of the Statute against both an overbreadth 

and a vagueness challenge. The Third District rejected the 

overbreadth challenge to the Statute, even where the method- by 

which the defendant harassed the victim was in a series of 

harassing telephone calls made by defendant. The Court held that 

the Statute survives an overbreadth challenge since the Statute 

does not proscribe conduct unless: 1) the conduct is willful, 

malicious, and repeated; 2) there must be a course of conduct 

which would cause substantial emotional distress to a reasonable 

person in the position of the victim; and 3 )  the conduct must 

serve no legitimate purpose. Id. at 1363. For aggravated 
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stalking, t h e r e  must also be a credible threat made with the 

intent to place the victim in reasonable fear of death or bodily 

injury, or, as in this case, the violation of a domestic violence 

injunction. 

That this conduct may be effected in part through speech 

does not invalidate the Statute on freedom of speech grounds 

where the use of words as the method with which to harass 

involves conduct mixed with speech. The controlling 

constitutional considerations differ substantially from those 

applied to pure speech. Pallas, 636 So. 2d 1 3 6 3  (citing the 

dec i s ion  of this Court in State v. Elders, 382 So. 2d 687, 690 

(Fla. 1980)). The applicable test that applies when conduct and 

not merely speech is involved is that the overbreadth must not 

only be real, but substantial as well, judged in relation to the 

statute's legitimate sweep. Id. The Third District in Pallas 

concluded that the overbreadth challenge was not real and 

substantial judged in relation to the Statute's legitimate sweep. 

The State submits that the Pallas court correctly dealt with an 

overbreadth challenge to the Statute. 

0 

In a related line of cases, this Court upheld Section 

785.085(1), Florida Statutes (1989), commonly referred to as 

Florida's Hate Crimes Statute. I n  so doing this Court followed 

the United States Supreme Court's holding as to the Wisconsin 

Hate Crimes Statute in Wisconsin v.  Mitchell, 508 U.S. -, 1 1 3  

-13- 



0 S.Ct. 2194, 124 L.Ed.2d 436 (1993). This Court held the Florida 

Hate Crimes Statute does not violate the First Amendment because 

the statute punishes bias-motivated criminal conduct rather than 

the expression of ideas. State v. Stalder, 630 So. 2d 1072, 1075 

(Fla. 1994). This Court held that the Hate Crimes Statute 

punishes the conduct that evidences the prejudice, even when 

speech is a primary component of the conduct. The Stalder 

analysis, 2 fortiorari, applies to the Statute since hate crimes 

almost invariably involve a speech component, while often 

stalking through harassing has no such speech component, 

In summary, the Statute is not overbroad. Stalking, whether 

by word or deed, done with the requisite specific intent to cause 

harm or threat to the victim is not  protected by the First 

Amendment. The Stalking Statute regulates the conduct that 

causes threat or harm, not  the content of a message that may 

accompany it. Lastly, the Statute by its terms ("course of 
conduct") excludes constitutionally protected activity. This 

type of exclusion has saved statutes from overbreadth challenges. 

See, e.q. I Arnett v. Kennedy, 416 U.S. 1 3 4 ,  162, 94 S.Ct. 1633, 

40 L.Ed.2d 15 (1974). In this case, the exclusion is unnecessary 

to protect against the overbreadth challenge. 

THE STATUTE IS NOT VAGUE 

Petitioner's vagueness claim can only  relate to that portion 

of the Statute that affects him. Parker v. Levy, 47 U.S. at 757. 

@ 
-14- 



0 But in any case, no portion of this Statute is "vague" in the 

sense of violating the First or Fourteenth Amendments. In order 

to succeed on a vagueness challenge, Petitioner must demonstrate 

that the law is impermissibly vague in all of its applications. 

Villaqe of Hoffman Estates, supra. However, perfection of 

language is not the rule, rather whether it violates 

constitutional mandates. Kahles, supra; Pallas, supra; Stalder, 

supra. 

Petitioner challenges a number of terms of the Statute as 

"vague". These terms will be addressed in turn. 

Knowingly 

"Knowingly," in criminal law, means actual consciousness, or 

actually having knowledge of the facts at issue. United States 

v. United States Gypsum Co., 438 U.S. 422, 444-45, 98 S.Ct. 2864, 

57 L.Ed.2d 854 (1978), United States v. Warren, 612 F.2d 887 (5th 

Cir. 1980). -- See also, Sec. 409.920(2)(c) Fla. Stat. (1993) 

("Knowingly" means done by a person who is aware of, or should be 

aware of the nature of his conduct and that his conduct is 

substantially certain to cause t h e  intended result). 

Accordingly, "knowingly" as applied in this case means that the 

defendant knew that the injunction had been issued and acted in 

contravention thereof. 
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Willfully 

The United States Supreme Court defined the term "willful" 

as "when [willful is] used in a criminal statute it generally 

means an a c t  done with a bad purpose. 'I Screws v. United States, 

395 U . S .  91, 101, 65 S.Ct. 1031, 8 9  L.Ed.2d 1495 (1985) 

(upholding the vagueness challenge to 18 U.S.C. 52). The Court 

stated further that willfulness requires more "than the doing of 

an act proscribed by statute" and that "[aJn evil motive to 

accomplish t h a t  which the statute condemns becomes a constituent 

element of the crime." - Id. As to vagueness the Court held: 

. . .  the requirement of a specific intent to do 
a prohibited act may avoid those consequences 
to the accused which may otherwise render a 
vague or indefinite statute invalid ... But 
where the punishment imposed is only for an 
act knowingly done with the purpose of doing 
that which the statute prohibits, the accused 
cannot be said to suffer from lack of warning 
or knowledge that the act which he does is a 
violation of law. The requirement that the 
act must be willful or purposeful may not 
render certain, fo r  all purposes, a statutory 
definition of the crime which is in some 
respects uncertain. But it does relieve the 
statute of the objection that it punishes 
without warning an offense of which the 
accused was unaware. 

- Id. at 101-102. 

Florida has defined "willful" similarly to the United States 

Supreme Court's definition. "Willful" means intentionally, 

knowingly and purposely. Paterson v. State, 512 So. 2d 1109 

(Fla. 1st DCA 1987). The Statute contains the necessary scienter 

element, since in all sections it punishes only that perpetrator 

who willfully, malicious* gr& repeatedly follows OK harasses a 
-16- 



@ another person. A person of ordinary intelligence can understand 

that he will have violated a statute if he followed or harassed 

another intentionally and with a bad purpose. It is the 

perpetrator's mental state which is the measure of his 

criminality. 

The Statute requires not only that the act be intentional 

and with a bad purpose (maliciously). It also has to be done 

repeatedly. Each of these terms adds limitations to the Statute, 

curing any vagueness as to what conduct is prohibited. This 

position was adopted in State v.  Sanders, No. S-94-0177 (Okla. 

Crim. Nov. 29, 1994) citing with approval to Pallas v. State, 

supra. (Attachaed as Exhibit A ) .  

Maliciously 

"Maliciously" is a term well-defined in criminal law. It 

isdefined as "wrongfully, intentionally, without legal 

justification or excuse, and with the knowledge that injury or 

damage will or may be caused to another person or the property of 

another person." Fla. Std. Jury Instr. (Crim.) 130, 109. - See 

also, State v. Gaylord, 356 So. 2d 313 (Fla 1978) ("maliciously" 

means ill will, hatred, spite, an evil intent). The term 

maliciously, in combination, with the term "willful", clearly 

requires the perpetrator's conduct to be done intentionally, with 

an evil purpose and without legal justification. The terms 

"willfully" and "maliciously" are legal terms defined in familiar 

0 
-17- 



legal terms. Bradley v. United States, 410 U.S. 605, 93 S.Ct. 

1151, 35 L.Bd.2d 528 (1973). As such, these terms delineate what 

conduct is proscribed. 

Repeatedly 

The plain ' and ordinary meaning of "repeatedly" can be 

determined by referring to a dictionary. Green v. State, 604 So. 

2d 4 7 1  (Fla. 1 9 9 2 ) .  "Repeated" means: "1: renewed or recurring 

again and again: constant, frequent." Webster's Third New 

International Dictionary; 1924 (1986 Ed.). Applying this 

definition to the term "repeatedly" further clarifies the 

proscribed conduct in the Statute. The perpetrator must act 

intentionally with an evil purpose and such act must be more than 

an isolated incident. 

Harasses 

The Statute in Sec t ion  (l)(a) defines "harasses" as follows: 

(a) "Harasses" means to engage in a course 
of conduct directed at a specific person that 
causes substantial emotional distress in such 
person and serves no legitimate purpose. 

Petitioner challenges this statutory definition on the individual 

terms and not  on the whole statutory definition. Petitioner 

alleges that the terms "substantial emotional distress" and "no 

legitimate purpose" are not sufficient to prevent arbitrary 

enforcement. 

-18- 



The Statute's definition of "harass" was modelled after the 

definition of "harass" in federal criminal statutes. The United 

States Congress enacted the Victim Protection Act of 1982, Pub. 

L. No. 97-291, 96 Stat. 1248, which included 18 U.S.C. gg 1512, 

1513 and 1514. These statutes related to the intimidation of or 

retaliation against witnesses and informants, and 81514 permits 

the Government to obtain an injunction to prohibit harassment of 

a federal witness. "Harassment" is defined in %1514(c) as 

follows: 

( c )  As used in this section -- 
(1) the term "harassment" means a course of 
conduct directed at a specific person that -- 

( A )  causes substantial emotional 
distress in such a person; and 

(B) serves no legitimate purpose; and 

( 2 )  the term "course of conduct" means a 
series of a c t s  over a period of time, however 
s h o r t ,  indicating a continuity of purpose. 

The Flor,Aa Stalking Statute mirrors in virtually identical 

language the Federal definition of "harassment ' I .  See Fla. Stat. 

§784.048(1)(a) and (b), supra. 

The Eleventh Circuit upheld this model for the definition of 

the "harassment" in the Florida Stalking Statute, although the 

Statute's constitutionality was not in issue. United States v. 

Tisonl 7 8 0  F.2d 1569 (11th Cir. 1986). 
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The Statute's reference to "substantial emotional distsess" 

is analogous to the definition of "severe emotional distress," as 

set out in Section 4 6 ,  Restatement (Second) of Torts (1965) and 

approved by this Court in Metropolitan Life Insurance Co. v. 

McCarson, 4 6 7  So. 2d 277 (Fla. 1985). This definition is: 

§46 Outrageous Conduct Causing Severe Emotional Distress 

(1) One who by extreme and outrageous 
conduct intentionally or recklessly causes 
severe emotional distress to another is 
subject to liability for such emotional 
distress, and if bodily harm to the other 
results from it, for such bodily harm. 

T h i s  Court a lso  adopted the comments explaining the application 

of Sec t ion  46: 

d. Extreme and outrageous conduct 

. . .It has not been enough that the defendant 
has acted with an intent which is tortious or 
even criminal, or that he has intended to 
inflict emotional distress, or even that his 
conduct has been characterized by "malice," 
or a degree of aggravation which would 
entitle the plaintiff to punitive damages for  
another tort. Liability has been found only 
where the conduct has been so outrageous in 
character, and so extreme in degree, as to go 
beyond all possible bounds of decency, and to 
be regarded as atrocious, and utterly 
intolerable in a civilized community. 
Generally, the case is one in which the 
recitation of the facts to an average member 
of the community would arouse his resentment 
against the actor ,  and lead him to exclaim. 
"Outrageous. I 'I 

b . . . .  

g. T h e  conduct, although it would otherwise 
be extreme and outrageous, may be privileged 
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under the circumstances. The actor is never 
liable, for example where he has done no more 
than to insist upon his legal rights in a 
permissible way, even though he is well aware 
that such insistence is certain to cause 
emotional distress. 

The Statute's requirement of "substantial emotional 

distress" and the Restatement's definition of "severe emotional 

distress" are analogous. Both exempt intentional acts if the act 

attempts to enforce a legal right in a lawful way. As such, this 

aspect of the Statute's definition of "harasses" has established 

roots in the legal system and therefore provides the necessary 

guidance to avoid arbitrary enforcement. This position has been 

adopted in Woolfolk v. Virqinia, No. 73-93-2 (Va. Ct, App. August 

23, 1994)(Attached as Exhibit B), when the Court upheld its 

stalking statute against the same challenge. 0 
The Petitioner contends, however, that the definition of 

"harasses" is impermissibly vague since it contains a subjective 

standard. The subjective standard suggested is that the term 

"that causes substantial emotional distress in such person and 

serves no legitimate purposel' introduces the concept of the 

"eggshell plaintiff 'I into criminal law. As such the Petitioner 

argues that a defendant does not know if his conduct offends 

until after the stalking occurred, since in some situations a 

normal person would not suffer substantial emotional distress 

while a highly sensitive person would. 

-21- 



This c l a i m  was rejected by the Pallas court, which upheld 

the statute using a "reasonable person" standard. The Third 

District held the Statute was similar to the assault statutes, 

where a "well-founded fear" is measured by a reasonable person 

standard, not a subjective standard. Under the Statute, the 

definition of "harasses" proscribes willful, malicious, and 

repeated a c t s  of harassment which are directed at a specific 

person, which serve no legitimate purpose, and which would cause 

substantial emotional distress in a reasonable person. Pallas, 

6 3 6  So. 2d at 1361 (emphasis added). See also Woolfolk v. 

Virqinia, supra. 

The Statute does not use a subjective standard to determine 

if the vic t im suffered substantial emotional distress, therefore 

the Petitioner's argument that the term "substantial emotional 

distress" is vague fails. Because It substantial emotional 

distress" is measured by a reasonable person standard, the term 

gives fair notice of what conduct is prohibited. 

0 

"Serves a Leqitimate Purpose" and 
"Constitutionallv Protected Activitv" 

The Statute excludes from criminal prosecution conduct which 

"serves a legitimate purpose" or which is "constitutionally 

protected activity," The Petitioner cantends that the failure ta 

define these terms is fatal. The State submits the fact that the 

Statute fails to define these terms is of no moment because the 

terms are surplusage, American Radio Relay Leaque v. F . C . C . ,  617 
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F.2d 875  

effect is 

i ndependei 

D.C. Cir. 1980) ( A  statute should be construed so that 

given to all its provisions, but courts will not give 

t meaning to a word where it is apparent from the 

context of the statute the word is surplusage). As previously 

stated, stalking can on ly  be charged if a perpetrator harasses 

another maliciously, to wit: wrongfully, intentionally, and 

without legal justification or excuse. Therefore, conduct is 

only proscribed if done without legal justification or excuse, 

which under the Statute, would equate to "without a legitimate 

purpose." If the conduct is constitutionally protected, then it 

is done with "lawful justification," and then does not fall 

within the Statute. 

Petitioner contends that the failure to define "legitimate 

purpose" renders the statute vague since it leaves to the 

arresting officer the total discretion as to what is a legitimate 

purpose. This position misses the mark since the Statute is 

violated only  when the conduct is done willfully, maliciously, 

and repeatedly. These terms appear in other criminal statues and 

have already provided the needed guidance to law enforcement to 

determine when a statute has been violated. 

Section 7 8 2 . 0 4 ( 2 ) ,  Florida Statutes (1993), provides that 

t h e  unlawful killing of a human being, when perpetrated by any 

act imminently dangerous to another and evincing a depraved mind 

regardless of human life, although without any premeditated 
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0 design to effect the death of any particular person, is second 

degree murder. These terms, "imminently dangerous to another" 

and "evincing a depraved mind" are not defined, but, this has 

caused no vagueness problem. Rather, the terms have been defined 

by the courts as an act which a person of ordinary judgment would 

know is reasonably certain to kill or do serious bodily injury to 

another done from ill will, hatred, s p i t e  or an evil intent, and 

is of such a nature that the act itself indicates an indifference 

to human life, Marasa v. State, 394 So. 2d 544 (Fla. 4th DCA 

1981). 

Section 806.13, Florida Statues (1993), provides that a 

person commits the offense of criminal mischief if he willfully 

and maliciously injures or damages by any means, any real or 

personal property of another. This Statute also has withstood 

0 

constitutional scrutiny since the  c o u r t s  have defined "willful" 

as intentional, and "malicious" as an act done voluntarily, 

unlawfully, and without justification. Williams v. State, 92 

Fla. 648, 109 So. 505 (1926). 
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Course of Conduct 

The term "course of conduct" is defined by the Statute as Ira 

pattern of conduct composed of a series of acts over a period of 

time, however s h o r t ,  evidencing a continuity of purpose. " The 

terms of the definition are clear and unequivocal. A "series of 

acts"  by its p l a i n  and ordinary meaning, is more than one act in 

sequence. This term must be read in conjunction with the term "a 

period of time" and together they mean that a linked series or 

otherwise defined actions taking place over even a brief period 

of time is criminal activity that may subject the perpetrator to 

prosecution. See 18 U.S.C. 1514, supra. 

Followinq 

The term "following" when read as par of the whole and not 

in isolation, limits arbitrary enforcement. Following only 

become criminal when done willfully, maliciously and repeatedly. 

Thus, a perpetrator can be charged with stalking if he 

intentionally, knowingly, purposely and without legal 

justification or excuse, follows another person with the 

knowledge that i n j u r y  or danger will or is likely to be caused to 

such person or the person's proper ty .  This certainly meets 

constitutional muster. 

0 

T,,e Pet 

SUBSTANTIVE DUE PROCESS 

tioner next contend that the Statute violates 

substantive due process because, by its vague and uncertain a 
-25- 



0 terms, it criminalizes activity that is inherently innocent. His 

argument is the same one on which he bases his vagueness 

challenge. The vagueness challenge fails because of the 

narrowing construction this Court must impose upon the Statute. 

The Statute is only directed at unlawful conduct and therefore 

innocent and legitimate conduct does not come within its ambit. 

Therefore, Petitioner's substantive due process challenge must 

also fail. 

UNCONSTITUTIONAL AS APPLIED 

The issue of whether the statute is unconstitutional as 

applied has never been presented to either the trial court or the 

District Court of Appeal. As such, the issue is not properly 

before this court f o r  review,Hand v. State, 334 So. 26 601 (Fla. 

1976). Therefore, if this Court reverses the trial court and 

finds the Stalking Statute constitutional, then the cause should 

be returned to the trial court of determination of its 

constitutionality as applied. 
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Based on 

this Court a f f  

that Sec t ion  

CONCLUSION 

the foregoing, the State respectfully prays that 

rm the district court and the trial court and hold 

784.048 Florida Statutes (1992) and Section 

784.048(3) t h e r e o f ,  to be constitutional. 
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Attorney General 
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*1 Appellant was charged by Information in Tulsa County, Case NO. CM793- 
ACCELERATED DOCKET ORDER 

1515 with Stalking. On November 22, 1993, Appellee filed a Motion to Dismiss 
before trial alleging 21. O.S.Supp.1993, s 1173 is unconstitutional. A 
hearing on the motion to dismiss was held on November 30, 1993. Judge Musseman 
granted the Appellee's motion to dismiss finding that the statute is 
Itunconstitutional in that it violates the due process clause, as well a5 the 
fifth amendment, presumption of innocence, and that it is vague, overbroad, and 
cannot be reasonably interpreted by anyone subject to the statute with comman 
knowledge and understanding.tt From this decision, the State has perfected this 
appeal. 
Pursuant to 22 O.S.Supp.1993, Ch.18, App., Rules of the Court of Criminal 
Appeals, Rule 11.3, Appellant made application for this case to be assigned to 

positions or issues were presented to this Court in oral argument October 16: 1994, pursuant to Rule 11.5(~). At the conclusion of oral argument, the 
parties were advised of the decision of this Court. 

e Accelerated Docket of this Court. No objection was filed by Appellee. The 

Appellant raised three propositions of error on appeal: 
I. Statutes are presumptively constitutional; 
11. 21 O.S. s 1173 is not unconstitutionally vague: and 
111. Subsection E does not unconstitutionally shift the burden of proof. 

The case before us does not involve a question of fact, but instead presents a 
matter of law. We begin with the basic rule of statutory construction that 
!!Every presumption must be indulged in favor of the constitutionality of an act 
of the Legislature, and it is the duty of t h e  courts, whenever possible, to 
harmonize acts of the Legislature with the Constitution." See State v. 
Pratt, 816 P.2d 1149, 1151 (Okl.Cr.1991). 

which we are to determine the constitutionality of a challenged statute are 
clear. The United States Supreme Court has said, 'IAs generally stated, the 
void-for-vagueness doctrine requires that a penal statute define the criminal 
offense with sufficient definiteness that ordinary people can understand what 
conduct is prohibited and in a manner that does not encourage arbitrary and 
discriminatory enforcement.It Kolender v. Lawson, 461 U.S. 352, 357, 103 
S.Ct. 1855, 1858, 75 L.Ed.2d 903 (1983). The United States Supreme Court has 
s t a t e d ,  "(W)e have recognized that the overbreadth doctrine is 'strong 
medicine' and have employed it with hesitation, and then 'only as a last 

Appellant argues that Section 1173 of Title 21 is not  vague. The standards by 
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S l i p  Copy PAGE 2 
(Cite as: 1994 WL 666161, *1 (0kla.Crim.App.)) 
resort.11 Broadrick v. State, 413 U.S. 601, 613, 9 3  S.Ct. 2908, 2916, 37 
L.Ed.2d 830 (1973). 
Additionally, this Court has stated t h a t  I 1 I t  is fundamental that statutes 
ating criminal offenses must be drawn in language sufficient t o  apprise the @ lic of exactly what conduct is forbidden. A statute which either forbids or 

requires the doing of an act in terms so vague that men of common intelligence 
must necessarily guess at its meaning and differ as to its application vialates 
the first essential of due process of law." Hayes v.  Municipal Court of 
Oklahoma City, 487 P.2d 974, 976 (okl.Cr.1971). We have no difficulty in 
concluding that 22 O.S.Supp.1993, s 1173 gives fair notice of the proscribed 
activity and is not void for vagueness on its face. 
*2 The legislature has responded to the increased public awareness and 

media attention devoted to the stalking of an individual. 
must be achieved for a statute addressing stalking to be effective. Stalking 
statutes must be defined as broadly as possible to maximize victim protection,. 
but narrowly enough to prevent serious abuse. We believe 21 0.S.Supp-1993, s 
1173 provides ample clarity and notice. The word tlrepeatedly" adds ta the 
specific intent required to commit the offense as well as the restraint law 
enforcement officers and prosecutors must follow. Not until a perpetrator 
follows or harasses a victim more than once does the conduct rise to a criminal 
level. Additionally, by using the words, ntwillfully and maliciously,l! the 
legislature has provided that it is the perpetrator's i n t e n t  which triggers 
this statute. This construction is consistent with the decisions in other 
jurisdictions. See Pallas v. State, 636 So.2d 1358 (Fla.App. 3 
Dist.1994); People v, Heilman, 30 Cal.Rptr.2d 422 (Ca1.App. 4 Dist.1994). 
Appellant also argues that contrary to the District Court's finding, this 
statute does not unconstitutionally shift the burden of proof to the 
defendant. A rebuttable presumption created by the legislature will not be 

tained if there is no rational connection between the fact proved and the 
imate facts presumed. Baledge v. State, 536 P.2d 13291 1330 (Okl-Cr- 

A careful balance 

f 1 75). Judge Musseman found that in this case the rebuttable presumption 
created in Section 1173(E) provided Itno rational connection between the facts 
proved and the ultimate facts presumed.Il We find a rational connection does 
exist between the facts proved (which are'""(1') a course of conduct by the 
perpetrator; (2) a request by the victim for the perpetrator to cease this 
conduct: and (3) a continuation of the course of conduct); and the fact 
presumed (that the victim actually felt terrorized, frightened, intimidated, 
threatened, harassed, or molested.) Clearly, the victim would not have 
requested the perpetrator to stop the conduct if the conduct was not causing a 
problem, i.e. causing the victim to feel harassed or frightened. The 
continuation of such conduct would naturally lead the victim to feel 
terrorized, frightened, intimidated, threatened, harassed o r  molested. The 
fact presumed is not the guilt of the perpetrator, but rather the feeling of 
the victim. 

hearing oral argument and after a thorough consideration of Appellant's 
proposition of error, the dismissal of Case No. CM-93-1515 is REVERSED. 

We therefore find this proposition to be without merit. 
IT IS THEREFORE THE ORDER OF THIS COURT, by a five (5) to zero (0) vote, after 

IT IS SO ORDERED. 
END OF DOCUMENT 
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Margazet Ann B. Walker, Assistznt Attorney Genera l  (James S. 
G i l n o r e ,  111, A t t o r n e y  Genera l ,  on brief), for appellee, 

a d c s o n  L. Woolfolk, Jr, (appellant) was canvicted in a 

n u z - 
. -  m J  
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A - 

EXHIBIT "A" -- 
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tele?hone call Fr# a a l e  caller who s+ated, "If you don't stop 

seeing her, 1% going to shoot both your asses." 

C a z t e r  t e s t i f i e d  tht he was dating only Ms. Woolfolk Curing t h i s  

period of tine and thak he recognized the caller's voice as 

appellant's. A f t e r  m. m e r  received the call, he contacked 

5s. Woolfolk and infemsd her of appellant's threat. Tbe next 

At trial, Ex. a 

- _  - 
day, m. C-er saw appellant drive through h i s ,  ~ r .  Carter's, f .  . 

Frtdricksbuzg apartaent coniplcx, f o m  miles from appellant's 

Louisa County residenca. 
- . .* 

On S e p t d e x  21, 1992, zt approximately 10:OO p.m., two days 

a Z t e r  the threatening telephone call, MS. Woolfolk szw 
. .  

appellant's unocmpied car parked near her hone- Charlta X, 

Richadson,  one o f  Ms. +Woolfolk's neighbors, testizied that she 

The evidenca established *bat i n  response ts appellant's 

L k e a t  and COUTS~ of canduct, Ms. Woolfolk carried tear qas in 

her hcne, an& nslept  w i L i  a . a e r u  beside her bed, 

f o r  appeller,t everywhere she want and, on one occasion, she 

obtained. a p o l i c e  cscart when she e o v e  N?. C a z e e r ' s  c x  back 

She watched 



he <rove tkough Z&. Carccer's sparertent complex on September 20, 

1992, .Yowaver, appellarrt arques tha t  he engaged in a l l  these 

acr iv i t ies  to monitor h i s  children's environment and p r e p v e  f o r  

a futura custDdy hearing. 





pcrsistanzly :'cllowe& Ms. W O G ~ ~ O L L ~ .  SP, wat&?& kez in her hcae 

at all h o E s  cf tke day and, nlqbt, an6 eve3 b 5 a n  t3 follow 13- 

e o y f r i e n d ,  P ! .  Car-, who Lived in Predricksbug. Apgallant 

+ *  Aeatened  ta shoot Ms. Wooliolk and Xz. Carter. He followed 

this m e a t  by driving Lkough Mr. C a x e r ' s  apartment complex and 

repeatedly driving by Ms. W o o l f o n f s  residence, Fi. Wcclfolk , 

testified +&at appellant's threat, c a b b e d  w i L 9  h i s  persistent 

coc~fse o f  conduct, "terrified" her. In addition, she believed 

thzz appellant wanted to shoot or k i l l  her. 

Fro= these facts and circumstances, the j u z y  could proper ly  

find t l a t  appellant, on X U Q ~ ~  than one occasion and w i t 5  no 

l e g i t b a t e  puzpose, engaged in conduct intended to cause h i s  ex- 

w i f e  to suffer the specific.Bnotiona1 distress  generated by 

placing h e  in reasonable fear of dez*th o r  bo6ily injury. 
- 

See 
fd',ev v. corn onwealtk, 219 Va. 334, 836, 252 S.2.2d 313, 314 

(1,079) ("[i]ntant i s  the purpcse forxe& in a person's mind whlcb 

- - mzy, and-oftez nust, be kfe,r& f r e m  the facts an6 -circmsttr,ces 

iz z p z ~ i c * x ~ z z  C E S C ~ ~ ) .  

xeqcisits specific *tent was a W s e i c n  f o r  kbe jLy. 

evaluathg the j q f s  dec i s ion  In a e  1i5ht aost  favcrzble t o  the 

COmzORWealS 'h ,  based on the evi*.ce Frasenred in this case, WE 

mr.xct s t y  that  ~ \ t  v-4-i~- was p1aL-y e = ~ q  or wiLiouj"L e v i e ~ c e  

t= sq39ce it. f l m c r k - v .  C--anwealL,f 12 Ti=. A T ~ ,  774,  7 8 5 ,  

$07 S.5.2d 301, 306  (1991) (c i+atfons omi t t ed ) .  Acczrdingly, we 

f i ~ d  -&e evider,ce ~ ~ z $ i ~ i = n l t  ZZ ccnvict. 

~ & \ e r  z p p e l l a ~ t  acted, w i r ?  =e 
i 

. .  . -  

... - - 



-7 . .. , 

&y person who on more than one occasion engages 
in conduct with the i n t e n t  to cause emotional d i s t r e s r  

fear of death or bodily i n j u r y  shall be gui l ty  of a 
C l a s s  2 nisdeseanar. 

to anotller p e s o n  by p lachg  that PeZSOSl i n  r e a S O R a b l R  
. . * - +*, .. . 

.. ,. - 
Cade 38.2-60,3 ( A )  (1992) A p p e l h n t  argues, 9 t e C  that 

"the statt?c,ary phrase ' i n t e n t  t o  caGse emotional distress' is 

hcpe les s ly  vague ia thar it f a i l s  t o  apprzise z po.cer.tia1 

cefendznt af what sort of conduct might v i o l a t e  its terms," 

disa5ree. 

. ... .. -"-p-'? - .. + 

We 

& a th reshold  m a t t e r ,  the comnonwealtik argues t kaz  

Z h t  2 defendant had standinq t3 chal1enq.e the statutes i n  

7 



qxestLon on cverbreadth LTd vapaness  s o u n d s ,  at 12, 4 0 2  

S.2.22 a t  232; also Xolcz:der 'J, I;a wson, 461 U-S. 352, 358 n.S 

(1983). 

-- 

'.., , I  8 



Distress commonly implies conditions or circunstances 
that causa physical wr menta l  s e e s s  or stzain, 
suggesting stxongly the need for assistance; i.? 
application to a mental state,  it inplies the  strain of 
fear, anxiety, s h a m e  or t i l e  L i k e .  

Wabster's Third New International Dictiona-y 660  (1981) * 13 

a d d i t h n ,  Dorland's Medical Dictionary def ines  distress as: 

"physical or mental anguish or suffering. If 

Medical Dictionary 398 (26th e d ,  L93l). 

Darland's Illustrated 
. , 1 . ; .  , . T. 

The Suprem~ C o u r  of Virginia has also discussed t h e  meaning 

of the tern " e m t i o n a i  dfstze55" in the  context  of c iv i l  tost :  

liability far specific canduct that, in the civil = m a ,  c m l d  - 

the t o r t  of the i n t e n t i c m i  Infliction of emotional  distress izze 

9 



severe that no rezsonable person could be expected to endure it. 

assessing t he  ccnst i t rz t ional i -  of a s t a t u t e ,  we must - 

presume that %he l e q i s k t i v e  a c t i o n  is val id .  
The buzden I 

is on 

t!be challenger ta prove the alleged canstitutional defect. 1i - 

Perkins, 12 Va. App. a t  L4, 402 s.E.2d at 233 ( c i t k g  - 
Coleman v. 

Citv of Richrnone, 5 Va. App. 459, 462, 364 S.E.2d 239, 241, r~h'q 

denied, 6 Va.  App. 2 9 6 ,  368 S , E . 2 &  298 ( ~ 9 6 8 ) ) "  a alsc D i t e d  

BLmond v. Dav, 197 Va. 7 8 2 ,  744, 91 s . ~ . 2 d  660, 669 (1956). 

F u ~ Z h e r ,  "we m y  construe cu=: statutes to have a l i z i t a d  

duc",s C 5 n t ,  372 E . 5 .  29,  32 (1963); 

- 



to pol icemm,  judges, znd juries fcz resolution an an -- ad hoc and subjaccive basis,  w i t h  zhe at",tndanr dansers 
of arbitrary and discriminatory applications 

Td, at 208-09 (footnote o ~ t t e d )  . Xowever, "[i]f the t-5 of 

the s t a t u t e ,  whrrr: measured by cammor, tznderstmding and practices , 
sufficiently wcrn a pezson as to what bahavior is prehiSited, 

then the statute is not u n c o n s t i t = t i m a l l y  vague." stein v g  

Commonwe&lm, 12 Va. App. 65, 69, 402 S.E.28 238, 241 (1991) 

(citations o m i t t e d )  
La.- . 

We conclude t h a t  former Code 5 18.2-60.3 gave f a i r  no t i ca  of 

t h e  proscribed! activizy and is n o t  unconstitutionally vaque. 

Appellant reads L%o statute as prosc r ib ing  all conduct done w i t 5  

L i e  I n t e n t  to cause the v i c t h  to suffer anv t m e  of emotional 

distress. In addition, zppellnnt contands th- '*te_- 



s=aWto  p r o h i b i t s  only conduct engaged in with the i n t e n t  to 

'C~USG the  specific emozional &istress generated. by placing a 

victim, in raasonable fear of death or bodily injury. '  The 

statzte's application is fxzzhaz: narrowed by OUT interpretation 

that  the emotional distress cantemplated by former Code 

S 18.2-60.3 must be SQ severe that no reasonable person C b U l d , b e  

expected t o  endure it. In'adbition, the statute requizes that 

t 3 e  Coarnonwealth prove that an accused engaged in such activity 

"zn more than cne occzsion." 

In -, 407 U . S .  104 (1972), the  Supreme 

Courz o f  the United S t a t e s  ewlained as follows: 

- The root af the  vagueness d a e i n e  is a rough idea Of 
fairness. 
i n t o  a canstikxtional dilemma the practical 
dizficulties in drawin5 criminal statutes b o a  general 
encu5h to taka iEto a c c o u c  a variety of hum= conducr 
2nd sufficiently specific to provide f a i r  warning that 
ceztzin kinds 05 canducc, are prohibited.  

It is n o t  a pr inc ip le  designed to canve-rt 



.. . 

certairrcy can Sc dsnanded. ff -0tsy r, izes TJ.  rJn;',,pc! q",n"Yp&, 

3 4 2  U.S. 3 3 7 ,  340 (1952). 

,ozaez Code 

harassing canduct bsiore it escalated i n t o  violence. 

Trofessor Tzibe hzs noted, " the  l eg is lature  confronts a dilenxa:  

to drazt wit ! !  ntrrow prrticularity is t o  risk'nullieicazion by 

easy evasion of the legislztivc p w o s e ;  to C+aft w i t h  F e a t  

generality is t o  r i s k  ensAarement 02 ~ 5 e  innace+ in a'nat 

Bere, t h e  clear legis lat ive i n t e n t  of e ,  18.2-60.3 w a s  t3 stop serious tSreateniag azd 

As 

... . . .... A d .  I , . , >  

designed f o r  others .  Lawrence H, mibe, American C o n s t F t u t l o W  t 



Appellant also contends Lla t  fomer code 18.2-60.3 is 

unconstitutionally overbroad, "An overbroad s t a t t l t e  is one t.??at 

is designed to Surden or punish activities which z r e  not 

c0"5Ti tu t iona l ly  protected,  bur the statute includes within its 

sc=-,e activities whi& a r e  protected by the F i r s t  Amendrpent.rt 

(fQOt30te O m i t t e d ) ,  cert ,  denied ,  483 U . S ,  L O O 1  (1987). ROweVeT, 

t h e  overbreadth d ~ c t ~ h e ,  which is designed ta g u z r d  against laws 

t h a t  interfere w i L b  a c t i v i t i e s  protected by tke F i r s t  bendmeat, 

-. * 
42111 v. C i v t V  of Houston, 764 F.2d 1156, 1161 ( 5 t . i i  C k -  2985) 

is -1Qt  wi-,k,cur li=ltation, 

"* 14 



B 0 - c  code 5 1 0 . 2 - 6 0 . 3  was designed to prmxribe ce-ztain 

ispemissible conduct and not speech. 

[Tjhc mare Zact Lbat one can cmceive of son0 
iapermissible application of a s t a t u t e  is not 
sufzicimt to render it susceptible to an overhrezdth 
challenge; 
the  slatute itself w i l l  significantly compramlse 

before the cour t  f o r  [L!e  s t a t u t e ]  to be facially 
challenged on overbreadth pounds.  

. -  .+-. 
*d.,. 

. . t!!ere must be a realistic danger, %bat . . .. * 

recognized F k s t  Amendnent protections of parties-noL.- 9 r  r. . .  ' 

C i t v  c 5 u n c  i? v. T m a  vcrs for Vincent, 466 U.S. 789, GOO-01. 

is present in this case. 

p r i n c i p l e ,  we read fomer c&e s 18.2-60.3 as prcsc r ibhg  cnly 




