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The Petitioners, J 

INTRODUCTION 

MES T m m L ,  ANDREF HIGGINS, and ERNIE 

BENNETT, were the Appellees below. The Respondent, THE STATE OF 

FLORIDA, was the Appellant below. The parties will be referred 

to as they stand before this Court. The symbol "R" will be used 

to designate the record on appeal. 

The strict issue before the Court is the constitutionality 

of Section 7 8 4 . 0 4 8 ( 3 ) ,  Florida Statutes as applied to the actions 

of Petitioner. This statutory provision is one aspect of the 

Section 784.048, Florida's Stalking Statute (the "Statute"), 

making stalking (as defined in the Statute) with a credible 

threat with the intent to place another in reasonable fear of 

death or bodily injury a third-degree felony. However, 

Petitioner has made a facial challenge to t h e  entire Statute. 

0 

The f a c i a l  constitutionality of the Statute, in a whole 

variety of contexts, has now been upheld by five of the five 

District Courts of Appeal.' Two of these decisions, that of the 

The Fifth District upheld the Statute in Bouters v. State, 
634  S0.2d 246 (Fla. 5th DCA 1994) review granted No. 83,558 (Fla. 
June 21, 1994). The Third Dis t r i c t  upheld it in Pallas v. State, 
636 So. 2d 1358 (Fla. 3d DCA 1994) and Folsom v. State, 638 So. 
2d 591 (Fla. 3d DCA 1994). The Fourth District did so in State 
v. Kahles, 19 Fla. L, Weekly D1778 (Fla. 4th DCA, 1994). The 
First District did so in Varney v. State, 6 3 8  So. 2d 1063 (Fla. 
1st DCA 1994). The Second District did so in S t a t e  v. Trammel, 
1 9  Fla. L. Weekly D2030 (Fla. 2d DCA 1 9 9 4 ) .  
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Third District in Pallas and that of the Fourth District; in 

Kahles, read together, consider and dispose of every argument 

made by Petitioners here attacking the facial constitutionality 

of the Stalking Statute. In that sense, this Answer Brief is 

almost redundant. 

STATUTE AT ISSUE 

Florida Stalking Statute, Section 784 .048 ,  Florida Statutes 

(1992) provides: 

784.048.Stalking; definitions; penalties 

(1) As used in this section: 

( a )  "Harasses" means to engage in a course 
of conduct directed at a specific person that 
causes substantial emotional distress in such 
a person and serves no legitimate purpose. 

(b) "Course of conduct" means a pattern of 
conduct composed of a series of acts over a 
period of time, however short, evidencing a 
continuity of purpose. Constitutionally 
protected activity is not included within the 
meaning of "course of conduct." Such 
constitutionally protected activity includes 
picketing or other organized protests. 

( c )  "Credible threat" means a threat made 
with the intent to cause t h e  person who is 
the target of the threat to reasonably fear 
for his or her safety. The threat must be 
against the life of, or a threat to cause 
bodily injury to, a person. 

(2) Any person who willfully, maliciously, 
and repeatedly follows or harasses another 
person commits the offense of stalking, a 
misdemeanor of the first degree, punishable 
as provided in s .  7 7 5 . 0 8 2  or s .  775 .083 .  
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( 3 )  Any person who willfully, maliciously, 
and repeatedly follows or harasses another 
person, and makes a credible threat with the 
intent to place that person in reasonable 
fear of death or bodily injury, commits the 
offense of aggravated stalking, a felony of 
the third degree, punishable as provided in 
s. 775.082, s. 775.083, or s. 775.084. 

(4) Any person who, after an injunction for 
protection against domestic violence pursuant 
to s .  741.30, or after any other 
court-imposed prohibition of conduct toward 
the subject person or that person's property, 
knowingly, willfully, maliciously, and 
repeatedly follows or harasses ano the r  person 
commits the offense of aggravated stalking, a 
felony of the third degree, punishable as 
provided in s .  775 .082 ,  s .  775.083, or s .  
775.084. 

(5) Any law enforcement officer may arrest, 
without a warrant, any person he or she has 
probable cause to believe has violated the 
provisions of this section. 

-3-  



STATEMENT OF THE CASE AND FACTS 

The State accepts the Petitioners’ statement of the  case and 

fac ts  as a substantially accurate account  of the proceedings 

below. 
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POINT ON APPEAL 

WHETHER SECTION 784.048,  FLA. STAT. (1992) IS 
UNCONSTITUTIONALLY OVERBROAD AND/OR VAGUE. 

-5- 



SUMMARY OF THE ARGUMENT 

Section 784.048 in its entirety, Florida's Stalking Statute 

(the "Statute"), and Section 7 8 4 . 0 4 8 ( 3 )  thereof, specifically, 

are constitutional. This statute is constitutional, and totally 

complies with the First OK Fourteenth Amendments of the United 

States Constitution. It is neither overbroad nor vague. 

The Statute proscribes stalking and harassing generally. 

Stalking and harassing are forms of conduct, regardless of 

whether the conduct may, in part, be evidenced through speech. 

As such, the proscribed conduct in the Statute is not susceptible 

to a First Amendment overbreadth challenge. Operation Rescue v. 

Women's Health Center, 626 So. 2d 664 (Fla. 1993), aff'd in part and 

reu'd in part,  sub nom; Madsen v. Women's Health Ctr., 512 U.S. - I 

114 S.Ct. 2516, 129 L.Ed.2d 593 (1994); State v. Stalder, 630 So. 

2d 1072 (Fla. 1994); Wisconsin v. Mitchell, 508 U.S. 113 

S.Ct. 2194, 124 L.Ed.2d 436 (1993). Furthermore, the Statute, 

judged in relation to legitimate sweep, is not averbroad. Pallas 

v. State, 636 So. 2d 1358 (Fla, 3d DCA 1994). 

0 

Furthermore the Statute is not subject to a vagueness 

challenge. No portion of the Statute is "vague" to the degree 

required to violate the First of Fourteenth Amendments. Rather, 

the statutory provisions provide explicit guidelines fo r  

determining which conduct is proscribed. 



In all, Petitioners' arguments have all been considered and 

disposed of by t h e  decisions of the Fourth District i n  Kahles t h e  

T h i r d  District in -- Pallas. The Stalking Statute i s  facially 

constitutional. 
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ARGUMENT 

SECTION 784.048, FLA. STAT. (1992) IS NOT 
UNCONSTITUTIONALLY OVERBROAD AND/OR VAGUE. 

INTRODUCTION 

This case addresses the strict issue of whether Section 

784.048(3) of the Florida Statutes is constitutional as it 

applies to the actions of Petitioners. Petitioners have also 

made a broad f ac i a l  challenge to Section 784.048, Fla. Stat. 

(1992) in its entirety. The Petitioners' challenge to the 

Statute is based on asserted overbreadth and vagueness. 

Petitioners were charged with violating Sec t ion  784.048(3) 

of the Statute, aggravated stalking by harassment with a credible 

threat with the intent to place the victim in reasonable fear of 

death or bodily injury. Since there is no First Amendment 

protection f o r  such threats in to injure, Petitioners' 

overbreadth challenge must be rejected out of hand Their 

vagueness claim can only relate to that portion of the Statute 

that affects them. Parker v. Levy, 47 U.S. 733, 757, 94 S. Ct. 

2547, 41 L.Ed.2d 439 (1974). 

0 

Nevertheless, the State will address additional aspects of 

the Statute beyond Section 784.048(3) should this Court, in the 

interest of judicial economy, wish to review the entire Statute 

in one case. 
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Sections ( 2 ) ,  ( 3 )  and (4) of the Statute prohibit the same 

conduct, to wit: willfully, maliciously and repeatedly following 

or harassing another person. Section (2) is a misdemeanor of the 

first degree since that Section only prohibits the willful, 

malicious and repeated following or harassing of another. 

Section ( 3 )  of the Statute elevates such conduct to the 

third degree felony of aggravated stalking when the willful, 

malicious and repeated following or harassing conduct is 

accompanied by a credible threat with the intent to place that 

person in reasonable fear of death or bodily injury. The 

credible threat" placing a person in "reasonable fear" parallels 

the "well founded fear in other persons" element in the crimes of 

0 assault, aggravated assault and robbery. SF;e 88784.011, 784.021 

and 812.13 Fla. Stat. (1991). 

Section ( 4 )  likewise elevates willful, malicious and 

repeated following or harassing to the third degree felony of 

aggravated stalking when the following or harassing conduct is in 

knowing violation of a previous court order prohibiting such 

conduct. 

STANDARD OF REVIEW 

The Statute's opponent must establish that the Statute is 

invalid beyond, and to the exclusion of, every reasonable doubt. 

See Bunnel v. State, 453 So. 2d 508 (Fla. 1984); State v. 
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Kinnes,398 So. 2d 1360 (Fla. 1981). See also New York State Club 

Assn., Inc. v. City of New York, 4 8 7  U.S. 1, 108 S.Ct. 2225,  101 

L.Ed.2d 1 (1988). (Burden of showing statute to be 

unconstitutional is on the one challenging it, not the one 

defending it). 

In State v. Rahles, 19 Fla. L. Weekly D1778 (Fla. 4th DCA 

1994), the Court reiterated the proper analytical framewark, as 

established in Villaqe of Hoffman Estates v. Flipside, Hoffman 

Estates, Inc., 455 U.S. 489, 494, 102 S.Ct. 1186, 71 L.Ed. 362 

(1982) to be utilized when a criminal statute is alleged to be 

facially unconstitutional fo r  overbreadth and vagueness. This 

proper analytic framework is fo r  the court to first determine 

0 whether the enactment reaches a substantial amount of 

constitutionally protected conduct. If not, the overbreadth 

challenge must fail. Secondly, the court should examine the 

vagueness challenge and, if there is no constitutionally 

protected conduct, should uphold the challenge only if the 
2 enactment is impermissibly vague in all of its applications. 

Kahles, supra. 

In a facial challenge to the overbreadth and vagueness of a 
law, a court's first task is to determine whether the enactment 
reaches a substantial amount of constitutionally protected 
conduct. If it does not, then the overbreadth challenge must 
fail. The court should then examine the facial vagueness 
challenge and, assuming the enactment implicates no 
constitutionally protected conduct, should uphold the challenge 
only if the enactment is impermissibly vague in all of its 
applications. A plaintiff who engages in some conduct that 
isclearly proscribed cannot complain of the vagueness of the law 
as applied to the conduct of others. A court should therefore 

-10- 



THE STATUTE IS NOT OVERBROAD 

Overbreadth is a doctrine limited to statutes involving 

restrictions on First Amendment rights. If a statute does not 

contravene the First Amendment, then an overbreadth challenge 

fails. In a facial challenge to the overbreadth of a law, the 

Court's first task is to determine whether the enactment reaches 

a substantial amount of constitutionally protected speech. If it 

does not, then the overbreadth challenge must fail. State v.  

Kahles, supra; Villaqe of Hoffman Estates v. Flipside Hoffman 

Estates, supra, 

This case involves harassment with threats to kill or 

injure. This Court h e l d  that it is constitutionally permissible 

to regulate the "violent or harassing nature of Operation 

Rescue's expressive activity." Operation Rescue v. Women s 

Health Center, 626 So.  2d 664, 671 (Fla. 1 9 9 3 ) ,  aff'd in part and 

rev'd in part, s u b  nom Madsen v. Women's Health Ctr., 512 U.S. 

-, 114 S.Ct. 2516, 129 L.Ed.2d 593 (1994). Additionally, the 

United States Supreme Court upheld this Court's holding which 

restricted picketing around the clinic against a First Amendment 

challenge when it "threatens I' the psychological and physical 

well-being of the victim. The United States Supreme Court 

specifically held that, "[c]learly, threats to patients or their 

examine the complainant's conduct before analyzing other 
hypothetical applications of the law. Kahles, 19 Fla. L. Weekly 
D1778 (Fla. 4th DCA 1994) (footnotes omitted). 

0 
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families, however communicated, are proscribable under the First 

Amendment.'' 129 L.Ed.2d at 612. (emphasis added). Threats, 

therefore, are not protected speech under the First Amendment. 

Likewise, a violation of the domestic violence injunction is not 

protected speech. 

The Statute generally deals with stalking and harassing. 

Stalking, in the normal sense of the word, is pure conduct. 

Harassing may well include a speech component. This is 

irrelevant here where we are dealing with a threat of death or 

injury. But harassing in general is conduct which may, in part, 

be articulated by speech. This speech survives any overbreadth 

challenge, nevertheless, as the Statute regulates only words used 

as a method to harass which, of itself, is conduct, even when 

mixed with speech. 

0 

Pallas v. State, 636 So. 2d 1358 (Fla. 3d DCA 1994), clearly 

articulated the correct rule. The Third District there upheld 

the constitutionality of the Statute against both an overbreadth 

and a vagueness challenge. The Third District rejected the 

overbreadth challenge to the Statute, even where the method by 

which the defendant harassed the victim was in a series of 

harassing telephone calls made by defendant. The Court held that 

the Statute survives an overbreadth challenge since the Statute 

does not proscribe conduct unless: 1) the conduct is willful, 

malicious, and repeated; 2 )  there must be a course of conduct @ 
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which would cause substantial emotional distress to a reasonable 

person in the position of the victim; and 3 )  the conduct must 

serve no legitimate purpose. Id. at 1363. For aggravated 

stalking, there must also be a credible threat made with the 

intent to place the victim in reasonable fear of death or bodily 

injury, or, as in this case, the violation of a domestic violence 

injunction. 

where the use  of words 

involves conduct mixed 

constitutional considerat 

0 applied to pure speech. 

That this conduct may be effected in part through speech 

does not invalidate the Statute on freedom of speech grounds 

as the method with which to harass 

with speech. The controlling 

ons  differ substantially from those 

Pallas, 636 So. 2d 1 3 6 3  (citing the 

decision of this Court in State v. Elders, 382 So. 26 687, 6 9 0  

(Fla. 1980)). The applicable test that applies when conduct and 

not merely speech is involved is that the overbreadth must not 

on ly  be real, but substantial as well, judged in relation to the 

statute's legitimate sweep. Id. The Third District in Pallas 

concluded that the overbreadth challenge was not real and 

substantial judged in relation to the Statute's legitimate sweep. 

The State submits that the Pallas court correctly dealt with an 

overbreadth challenge to the Statute. 

In a related line of cases, his Court upheld Section 

785.085(1), Florida Statutes (1989), commonly referred to as 

-13- 



Florida's Hate Crimes Statute. In so doing t h i s  Court followed 

the United States Supreme Court's holding as to the Wisconsin 

Hate Crimes Statute in Wisconsin v. Mitchell, 508 U.S. -, 113 

S.Ct. 2194, 124 L.Ed.2d 436 (1993). This Court held the Florida 

Hate Crimes Statute does not violate the First Amendment because 

the statute punishes bias-motivated criminal conduct rather than 

the expression of ideas. State v. Stalder, 630 So. 2d 1072, 1075 

(Fla. 1994). This  Court held that the Hate Crimes Statute 

punishes the conduct that evidences the prejudice, even when 

speech is a primary component of the conduct. The Stalder 

analysis, - a fortiorari, applies to the Statute since hate crimes 

almost invariably involve a speech component, while often 

stalking through harassing has no such speech component. 

a 
In summary, the Statute is no t  overbroad. Stalking, whether 

by word or deed, done with the requisite specific intent to cause 

harm or threat to the victim is not protected by the First 

Amendment. The Stalking Statute regulates the conduct t h a t  

causes threat or harm, not the content of a message that may 

accompany it. Lastly, the Statute by i t s  terms ( "course of 

conduct") excludes constitutionally protected activity. This 

type of exclusion has saved statutes from overbreadth challenges. 

-1 See e.q., Arnett v. Kennedy, 416 U.S. 134, 162, 94 S.Ct. 1633, 

40 L.Ed.2d 15 (1974). In this case, the exclusion is unnecessary 

to protect against the overbreadth challenge. 
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THE STATUTE IS NOT VAGUE 

Petitioners' vagueness claim can only  relate to that portion 

of the Statute that affects him. Parker v. Levy, 47 U.S. at 757. 

But in any case, no portion of t h i s  Statute is "vague" in the 

sense of violating the First or Fourteenth Amendments. In order 

to succeed on a vagueness challenge, Petitioner must demonstrate 

that the law is impermissibly vague in all of its applications. 

Villaqe of Hoffman Estates, supra. However, perfection of 

language is not the rule, rather whether it violates 

constitutional mandates. Rahles, supra; Pallas, supra; Stalder, 

supra. 

Petitioners challenge 

0 "vague". These terms will 

a number of terms of the Statute as 

)e addressed in turn. 

Knowinqly 
~ 

"Knowingly," in criminal law, means actual consciousness, or  

actually having knowledge of the facts at issue. United States 

v. United States Gypsum Co., 4 3 8  U.S. 422, 444-45, 98 S.Ct. 2864, 

57 L.Ed.2d 854 (1978), United States v. Warren, 612 F.2d 887 (5th 

Cir. 1980). -- See also, Sec. 409.920(2)(c) Fla. Stat. (1993) 

("Knowingly" means done by a person who is aware of, or should be 

aware of the nature of his conduct and that his conduct is 

substantially certain to cause the intended result). 

Accordingly, "knowingly" as applied in this case means that the 

defendant knew that the injunction had been issued and acted in 

contravention thereof. 



Willfully 

The United States Supreme Court defined the term "willful" 

as "when [willful is] used in a criminal statute it generally 

means an act done with a bad purpose. 'I Screws v. Uni ted  States, 

395 U.S. 91, 101, 65 S.Ct. 1031, 89 L.Ed.2d 1495 (1985) 

(upholding the vagueness challenge to 18 U.S.C. 52). The Court 

stated further that willfulness requires more "than the doing of 

an act proscribed by statute" and that "[aln evil motive to 

accomplish that which the statute condemns becomes a constituent 

element of the crime." Id. As to vagueness the Court held: 

. . .  the requirement of a specific intent to do 
a prohibited act may avoid those consequences 
to the accused which may otherwise render a 
vague or indefinite statute invalid . . .  But 
where the punishment imposed is only f a r  an 
act knowingly done with the purpose of doing 
that which the statute prohibits, the accused 
cannot be s a i d  to suffer from lack of warning 
or knowledge that the act which he does is a 
violation of law, The requirement that the 
act must be willful or purposeful may not 
render certain, f o r  all purposes, a statutory 
definition of the crime which is i n  some 
respects uncertain. But it does relieve the 
statute of the objection that it punishes 
without warning an offense of which the 
accused was unaware. 

Id. at 101-102. 

Florida has defined "willful" similarly to the United States 

Supreme Court's definition. "Willful means ntentionally, 

knowingly and purposely. S e r s o n  v. State, 512 So. 2d 1109 

-16- 



(Fla. 1st DCA 1987). The Statute contains the necessary scienter 

element, since in all sections it punishes only that perpetrator 

who willfully, maliciously - and repeatedly follows OK harasses 

another person. A person of ordinary intelligence can understand 

that he will have violated a statute if he followed or harassed 

another intentionally and with a bad purpose. It is the 

perpetrator's mental state which is the measure of his 

criminality. 

The Statute requires not only that the act be intentional 

and with a bad purpose (maliciously). It also has to be done 

repeatedly. Each of these terms adds limitations to the Statute, 

curing any vagueness as to what conduct is prohibited. 

a 
Maliciously 

"Maliciously" is a term well-defined in criminal law. It 

isdefined as "wrongfully, intentionally, without legal 

justification or excuse, and with the knowledge that injury or 

damage will or may be caused to another person or the property of 

another person." Fla. Std. Jury Instr. (Crim.) 130, 109. - See 

-' also State v. Gaylord, 356 So. 2d 313 (Fla 1978) ("maliciously" 

means ill will, hatred, spite, an evil intent). The term 

maliciously, in combination, with the term "willful", clearly 

requires the perpetrator's conduct to be done intentionally, with 

an evil purpose and without legal justification. The terms 

"willfully" and "maliciously" are legal terms defined in familiar 

-17- 



legal terms. Bradley v. United States, 410 U.S. 605, 9 3  S.Ct. 

1151, 35 L.Ed.2d 528 (1973). As such, these terms delineate what 

conduct is proscribed. 

Repeatedly 

The plain and ordinary meaning of "repeatedly" can be 

determined by referring to a dictionary. Green v. State, 604 So. 

2d 471 (Fla. 1 9 9 2 ) .  "Repeated" means: "1: renewed or recurring 

again and again: constant, frequent. lo Webster's Third New 

International Dictionary; 1924 (1986 Ed.). Applying this 

definition to the term "repeatedly" further clarifies the 

proscribed conduct in the Statute. The perpetrator must act 

intentionally with an evil purpose and such act must be more than 

0 an isolated incident. 

Harasses 

The Statute in Section (l)(a) defines "harasses" as follows: 

( a )  "Harasses" means to engage in a course 
of conduct directed at a specific person that 
causes substantial emotional distress in such 
person and serves no legitimate purpose. 

Petitioners challenge this statutory definition on the individual 

terms and not on the whole statutory definition. Petitioners 

allege that the terms "substantial emotional distress" and "no 

legitimate purpose" are not sufficient to prevent arbitrary 

enforcement. 

-18- 



The Statute's definition of "harass" was modelled after the 

definition of "harass" in federal crimina statutes. The United 

States Congress enacted the Victim Protection Act of 1982, Pub. 

L. No. 97-291,  96 Stat. 1248, which included 18 U.S.C. 58 1512, 

1513 and 1514. These statutes related to the intimidation of or 

retaliation against witnesses and informants, and 81514 permits 

the Government to obtain an injunction to prohibit harassment 

a federal witness. "Harassment" is defined in 81514(c) 

follows: 

c) As used in this section -- 
(1) the term "harassment" means a course of 
conduct directed at a specific person that -- 

( A )  causes substantial emo t iona 1 
distress in such a person; and 

(B) serves no legitimate purpose; and 

(2) the term "course of conduct" means a 
series of acts over a period of time, however 
short, indicating a continuity of purpose. 

of 

as 

The Florida Stalking Statute mirrors in virtually identical 

language the Federal definition of "harassment". See Fla. Stat. 

g784.048(1)(a) and (b), supra. 

The Eleventh Circuit upheld this model fo r  the definition of 

the "harassment" in the Florida Stalking Statute, although the 

Statute's constitutionality was not in issue. United States v. 

780 F.2d 1569 (11th Cir. 1986). 
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The Statute's reference to "substantial emotional distress" 

is analogous to the definition of "severe emotional distress,*I as 

set out in Section 46, Restatement (Second) of Torts (1965) and 

approved by this Court in Metropolitan Life Insurance Co. v. _. 

McCarson, 467 So.  2d 2 7 7  (Fla. 1985). This definition is: 

846 Outrageous Conduct Causing Severe Emotional Distress 

(1) One who by extreme and outrageous 
conduct intentionally or recklessly causes 
severe emotional distress to another is 
subject to liability for such emotional 
distress, and if bodily harm to the other 
results from it, for such bodily harm. 

This Court also adopted the comments explaining the applicatian 

of Section 46: 

d. Extreme and outrageous conduct 

. , .It has not been enough that the defendant 
has acted with an intent which is tortious or 
even criminal, or that he has intended to 
inflict emotional distress, or even that his 
conduct has been characterized by "malice," 
or a degree of aggravation which would 
entitle the plaintiff to punitive damages for 
another tart. Liability has been found only 
where the conduct has been so outrageous in 
character, and so extreme in degree, as to go 
beyond all possible bounds of decency, and to 
be regarded as atrocious, and utterly 
intolerable in a civilized community. 
Generally, the case is one in which the 
recitation of the fac ts  to an average member 
of the community would arouse his resentment 
against the actor ,  and lead him to exclaim. 
"Outrageous. ! ' I  
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. . . . .  
g .  The conduct, although it wauld otherwise 
be extreme and outrageous, may be privileged 
under the circumstances. The actor is never 
liable, for example where he has done no more 
than to insist upon his legal rights in a 
permissible way, even though he is well a w a r e  
that such insistence is certain to cause 
emotional distress. 

The Statute's requirement of 

distress" and the Restatement's defin 

"substantial emotional 

tion of "severe emotional 

distress" are analogous. Both exempt intentional acts if the act 

attempts to enforce a legal right in a lawful way. As such, this 

aspect of the Statute's definition of "harasses" has established 

roots in the legal system and therefare provides the necessary 

0 guidance to avoid arbitrary enforcement. This position has been 

adopted in Woolfolk v. Virqinia, N a .  73-93-2 (Va. Ct. App.  August 

2 3 ,  1994)(Attached as Exhibit A), when the Court upheld its 

stalking statute against the same challenge. 

The Petitioners contend, however, that the definition of 

"harasses" is impermissibly vague since it contains a subjective 

standard. The subjective standard suggested is that the term 

"that causes substantial emotional distress in such person and 

serves no legitimate purpose" introduces the concept of the 

"eggshell plaintiff 'I into criminal law. As such the Petitioners 

argue that a defendant does not know if his conduct offends until 

after the stalking occurred, since in some situations a normal 

person wauld not suffer substantial emotional distress while a 

highly sensitive person would. 
-21- 



This claim was rejected by the Pallas court, which upheld 

the statute using a "reasonable person" standard. The Third 

District held the Statute was similar to the assault statutes, 

where a "well-founded fear" is measured by a reasonable person 

standard, not a subjective standard. Under the Statute, the 

definition of "harasses" proscribes willful, malicious, and 

repeated acts of harassment which are directed at a specific 

person, which serve no legitimate purpose, and which would cause 

substantial emotional distress in a reasonable person. Pallas, 

636 So. 2d at 1361 (emphasis added). See also Woolfolk v .  

Virqinia, supra. 

The Statute does not use a subjective standard to determine 

if the victim suffered substantial emotional distress, therefore 

the Petitioners' argument that the term "substantial emotional 

distress" is vague fails. Because "substantial emotional 

distress" is measured by a reasonable person standard, the term 

gives fair notice of what conduct is prohibited. 

"Serves a Leqitimate Purpose" and 
"Constitutionally Protected Activity" 

The Statute excludes from criminal prosecution conduct which 

"serves a legitimate purpose" or which is "constitutionally 

protected activity." The Petitioner contends that the failure to 

define these terms is fatal. The State submits the fact that the 

Statute fails t o  define t h e s e  terms is of no moment because the 
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terms are surplusage, American Radio Relay Leaque v. F . C . C . ,  617 

F.2d 875 (D.C. Cir. 1980) (A statute should be construed so that 

effect is given to all its provisions, but courts will not give 

independent meaning to a word where it is apparent from the 

context of the statute the word is surplusage). A s  previously 

stated, stalking can only be charged if a perpetrator harasses 

another maliciously, to wit: wrongfully, intentionally, and 

without legal justification o f  excuse. Therefore, conduct is 

only proscribed if done without legal justification OK excuse, 

which under the Statute, would equate to "without a legitimate 

purpose." If the conduct is constitutionally protected, then it 

is done with "lawful justification," and then does not fall 

within the Statute. 

Petitioners contend that the failure to define "legitimate 

purpose" renders t h e  statute vague since it leaves to the 

arresting officer the total discretion as to what is a legitimate 

purpose. This position misses the mark s i n c e  the Statute is 

violated only when the conduct is done willfully, maliciously, 

and repeatedly. These t e r m s  appear in other criminal statues and 

have already provided the needed guidance to law enforcement to 

determine when a statute has been violated. 

Section 7 8 2 . 0 4 ( 2 ) ,  Florida Statutes (1993), provides 

the unlawful killing of a human being, when perpetrated b 

that 

any 
act imminently dangerous to another and evincing a depraved mind 
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regardless of human life, although without any premeditated 

design to effect the death of any particular person, is second 

degree murder. These terms, "imminently dangeKous to another" 

and "evincing a depraved mind" are not defined, but, this has 

caused no vagueness problem. Rather, the terms have been defined 

by the courts as an act which a person of ordinary judgment would 

know is reasonably certain to kill or do serious bodily injury to 

another done from ill will, hatred, spite or an evil intent, and 

is of such a nature that the act itself indicates an indifference 

to human life. Marasa v. State, 394 So. 2d 5 4 4  (Fla. 4th DCA 

1981). 

Section 806.13, Florida Statues (1993), provides that a 

person commits the offense of criminal mischief if he willfully 

and maliciously injures or damages by any means, any real or 

personal property of another. This Statute also has withstood 

constitutional scrutiny since the courts have defined "willful" 

as intentional, and "malicious" as an act done voluntarily, 

unlawfully, and without justification. Williams v. State, 9 2  

Fla. 648, 109 So.  505 (1926). 

0 
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Caurse of Canduct 

The term "course of conduct" is defined by the Statute as "a 

pattern of conduct composed of a series of acts over a period of 

time, however short, evidencing a continuity of purpose. 'I The 

terms of the definition are clear and unequivocal. A "series of 

acts" by i t s  plain and ordinary meaning, is more than one act in 

sequence. This term must be read in conjunction with the term Ira 

period of time" and together they mean that a linked series or 

otherwise defined actions taking place over even a brief period 

of time is criminal activity t h a t  may subject the perpetrator to 

prosecution. See 18 U.S.C. 1514, supra. 

Fallowinq 

The term "following" when read as part of the whole and not 

in isolation, limits arbitrary enforcement. Following only 

becomes criminal when done willfully, maliciously and repeatedly. 

Thus, a perpetrator can be charged with stalking if he 

intentionally, knowingly, purposely and without legal 

justification or excuse, follows another person with the 

knowledge that injury or danger will or is likely to be caused to 

such person OK the person's property. This certainly meets 

constitutional muster. 

SUBSTANTIVE DUE PROCESS 

The Petitioners next contend that the Statue vialates 

0 substantive due process because, by its vague and uncertain 
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terms, it criminalizes activity that is inherently innocent. 

Their argument is the same one on which they base their vagueness 

challenge. The vagueness challenge fails because of the 

narrowing construction this Court must impose upon the Statute. 

The Statute is only directed at unlawful conduct and therefore 

innocent and legitimate conduct does not come within its ambit. 

Therefore, Petitioners' substantive due process challenge must 

also fail. 

a 

BENNETT'S CLAIM OF UNCONSI'ITUTIONAL AS APPLIED 

As Bennett admits in h i s  brief, this issue, although raised 

was never ruled on by the trial court. As such, the issue is not 

properly before this court f o r  review. Hand v. State, 334 So. 2d 

601 (Fla. 1976). Therefore, if this Court affirms the District 

C o u r t  and finds the Stalking Statute constitutional, then the 

cause should be returned to the trial court f o r  a determination 

of its constitutionality as applied. 
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CONCLUSION 

Based on the foregoing, the State respectfully prays that 

this Court affirm the district court and the trial court and hold 

that Section 784.048 Florida Statutes (1992) and Section 

784.048(3) thereof, t o  be constitutional. 

Respectfully submitted, 

ROBERT A .  BUTTERWORTH - 
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Andason L. Woolfolk, Jr, (appellan*) was convicted in a 

a, 

jury t r i a l  o f  stalking in violation a t  Code 5 18.2-60.3 (19921, 

On appral, he argues that the statute 1s unconstitutionally vague 

and overbroad, In addition, appellant contends that even if the 

statute is valid, there is insufficient evidence to sustain h i s  

conviction. For the  reasons set: forth below, we find Code § 

18.2-60.3 (1992) valid and tho evidence sufficient to convict. 

Accordingly, we affirm. 

Under well-established principles of appellate review, we 

restate the evidence in the light most favorable to the 

Camonwealth. Jane Woolfolk, the victim in this case, divorced 



marriaqe,:and the final decree of divaree panted appellant t4s 

e i g h t  %o aee,and v i s i t  w i t h  the children at reasonable times and 

places:". By mid-July 1992, Ms. Woolfolk, acting upon the 

raecsmendation of  a p g d h l t ' s  peychologist, suspended all contact 

and communication bstwaun appellant and the children. 

Fallowing appsll.ant4s separation from Ms. Woolfolk in 1987, 

ha erngagad in a pattern o f  conduct that frequently involved 

following her and maintaining surveillance on herresidence. 

In the summer of 1992, after Ws. Woolfolk began dating Bill 

cartar, appellant's surveillance activities increassd 

dramatically. 

dead-end street whrrr MS. Woolfolk lived, parking within sight of 

These activities included driving up and down the 

the reaidace ,  and watching the house for extended periods of 

&ma, These act iv i t ies  occurred at both day and night. In 

addition, appellant Followed Ms. Woolfolk or her guests on 

several accasions w i t h  his vehicle, In J u l y  1992, Ms, Woolfolk 

was llalarmedrr after discovering appellant had followed hex to an 

oUt-Qfe - tOWn wedding she had atteqded w i t h  a fernale neighbor. 

On August 11, 1992, someone let the air out  of a t i r a  on Mr. 

Carter's car while the car was parked in Ms, woolfolk's driveway. 

Thereafter, appellant w a s  served with a "no tzaspass" notice, 

forbidding him fran coming in or upon Ms. Woolfolk's premises. 

Appeflant continued to dsive past or park near Ma. Woolfolk's 

yes idema 

O n  September 13, 1992, a t  7:OO a.m., ME. Carter awoke to d 0 
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tolephone call from a male caller who stated, "If you don't stop 

seeing her, Z'm going to shoot both your asses+'B At trial, m. 
Cazter tertified that he was dating only Ms, Wbolfolk during th is  

period of t h e  and that he recognized the caller's voice as 

a 

aggellant'a. After M r .  Carter racaived the call, he contacted 

Ms. Woolfolk and infamad her o f  appellant's threat. The next 

day, Mr* Carter saw appellant drive thraugh hia, Mr. Carte&, 

Fredricksburg apartaent complex, f a t t y  miles from appellant's 

Louisa County residence. 

.. - 

. - *  

On Septembar 23, 1992, at approximately 10:OQ p,m., two days 
, .  

after .the tkratening telephone call, Ms. Woolfolk saw 

appellant's llnoccupirrd car parked near her home. 

Richardssn, ene o f  Ms. Woolfolk's neighbors, testified that she 

Charlta H. 

aaw appellant drive down the street several times that night. 

Ma, Woolfolk became upset and feared that appellant was somewhere 

near her hme on foot. Throughout the following week, appellant 

cantinued to patk near or in sight of Ms. Wocrlfalk's home, He 

was within view of her rssidmca every day from Septmber 24 

until the date o f  his  arrest an September 28, 1992, 

The evidence established that in response to appellantls 

threat and couraia o f  conduct, Ms. WeolfaLk carried tear gas in 

her purse, had motion dstrctor lights installed on the outside of 

her home, and "slept with a hammerH beside her bed, She watched 

for agpdlant everywhere she want and, on one accasion, she 

obtained a pdllics escort when she drove I&. Carter's car back to 

0 Fredricksburg . 
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Appallant denied naking the threatening telephone call to 

Mr. Carter, Ha stigulaeed at tr ia l  a a t  he was frequently within 

.view of MS. Woolfolk's home, that he followrd Mr+ Carter and that 

he d r a w  through M r .  Carter's apartaent complex on September 2 0 ,  

1992, 

activit ies  to monitor his children's environment and prepare for 

However, appellant argues that he engaged in a11 these 

a fUtUr8 Custody hearing. 

8 v B F I C T ~ C P  OF TEE EVXDBMCE 

Ge#e+aLly I we decide constitutional questions only when 

necessary to tha appropriate disposition of the case. 

Accordingly, we first adckass appellant's challenge to the 

sufficiency of the evidence to support h i s  conviction. 

-1 v. C e m m ~ w e a l ~  199 Va. 397, 400,  100 S,E.2d I, 3 

Vhen considering the sufficiency uf the evidence on 

appeal a i  a criminal conviction, we must view a l l  the evidence b 

the light most favorable to the Commonwealth and accord to the 

evidence a131 reasonable inferences f a i r l y  deducible therefrom. 

The jury's verdict w i l l  not be disturbed on appeal unless it is 

plainly wrong or witherut evidence to support it.'' 

C o m m a n w u  I 6 Va. Agg. 172, 176, 366 S.E.2d 719, 721 

(1988) (citations omitted) Futthrr, '+ [t}he weight which should 

be given to evidence and whether the testimony o f  a witnoso is 

credible are questions which the fact finder must decide." 

B i d a m a n  v. Cornon wgalth, 3 Va. App. 523,  5 2 8 ,  351 S X . 2 d  548, 

Traversa v 4  

601-02 (1986). 

Appellant aggues that the Commonwealth failed to prove that a 
4 



... 

he actrd with the intent ta cause motional  distt.ess, and that 

l#[a] fa ir  rwding of the record in this case reveals nothing more 

than a father who was worried and concerned about h i s  children." 

We reject t h i s  contention. The jury w a s  entitled to 

disbelieve appellant's explanation that he acted only out  o f  

concern far hfrp cbildran. ~ e r  u t  Y, ~aznggp ealth, 4 vo. 

App. 83 ,  8 8 ,  354 S.E.Zd 95, 98 (X987)(= -1. Further, "[tJhe 

mere pesaibility that the accused might have had another purpose 

than that found by the f a c t  finder is insufficient to reverse tke 

convictionl 1' Ball v. Caqpon wealth, 11 Va, App. 530,  534,  399 

-c 3s p' 7 . 

S-E.2d 4S0, 452-53 (1991). 

The Cenmonwsalth proved beyond a reasonable doubt that 

appellant acted w i t h  a specific intent when he engaged in his 

gattam o f  conduct. Code $ 18+2-60.3 (1992) + 

w'[S]pacffic intmnt may, liko any other fact, be shown by 

circumstances. 

only by tfi+ words OF conduct o f  the person who is claimed to have 

entartained it.'" Bell, 11 Va. App. at 533, 399 S+E+2d at 452 

(quoting Bano vikeh v, Ca-wig aLQ,  196 Va. 210, 2 1 6 ,  03  S.E.2d 

369, 373 ( 1 9 5 4 ) ) .  "A person's canduct may be measured by its 

natural and probable condcquences+ 

that a person intends the natural and probable consequences of 

0 
rntant ir a atata of mind which can be evidenced 

The finder of f a c t  may infer 

his itctsY Camrrb el5 v. corn onwealt h, 12 va. ~ p p .  476,  484,  44s 

SeE.2d 1, 4 (1991) (c i tat ion omitted) 

The evidence! proved that appellant stalked h i s  =-wife. 

From mid-aummet 1992 until his  arrest in September 1992, he 



at a11 hours of the day and night, and even began to ~ ' o l l o w  her 

boyfriend, Mr. Carter, who liivad in Fredricksburg. Appellant 

threatened to shoot Ms, Wool:foLk and Mr. C a r t e r .  He followed 

this threat by driving through Mr, Carter's apartment complex and 

repeatedly driving by Ms, Wo'OlfoUc's residence, M s .  Woolfolk , .  

tratified that appallat 's  threat, combined with h i s  persistant 

cottrse o f  COndUct, "terrified" her. In addition, she believed 

that appellant wanted to shoot or kill her, 

From these facts and c~rctlp~stanc~as, the juzy could properly 

find that appallant, on mori than ane occasion ahd with no 

legitimate purpose, engaged in conduct intended to cause h i s  ex- 

wifa to suffer the specific emotional distress generated by 

placing her in reasonable fear of death or bodily injury. 

W a v  v*  Q&g onwealth, 219 Va. 834,  836, 252 S.E,Zd 313, 314 

Sea a 
( 2 9 7 9 ) ( " [ i ] n t m t  is the purpose formed in a person% nind which 

may, and often mu&, be inferred from the facts and circumstances 

in a particular caseJ1)* 

requisite specific i n t a n t  was A question for the jury. 

evaluating the juzy's d@ciSion iri the light mast favorable ta the 

Cornonwealth, based oft the evidence presented in t h i s  case, we 

cannot say that the verdict was plainly wrong or without evidence 

Whether appellant acted w i t h  the 

In 

to support it. Hancoek v. Common We- 12 Va. ApP* 774,  783, 

407 S,E12d 301, 306 (199l)(eitations omitted). Accordingly, w e  

find the evidence sufficient to convict" 



Appellant next argues that Code S 18.2-60 .3  (1992) is 

unconstitutionally vague. 

1992, provided, in part: 

T I I ~  statute in effect in ~ e p t m b a  " 

0 

Any persen who on more than one occasion engages 
in conduct with the intent to cause tmational disttreas 
to another person by placing that person in reasonable 

Class a r#isdemeanar. 
fear of death or bedily injury shall be guilty of a -, I - -7, 

Code s 1~,2-60,3 (A) (1992) .1 Appellant argues, Jntey u, &t 
"the statutory ghzase tintant to cause emotional distreis' Ls 

hoprLessly vague in that it fails to appraise a potential 

defendant of what sort o f  conduct might violate its t m n s + ~ t  We 

disagree + 

- -*-f?y? * 

A 8  a threrinald matter, the Commonwealth argues that 

appellant lacks standing to make a vagueness challenge to former 

Code S 18.2-60.3 (1992) because Iuan allegation that a statute i s  

UnCOhStftUtfOnal~y vague cannot be lodged by one who has engaged 

i n  conduct 'clearly proscribed' by the statute." 

a 

We have 

previously considerad and rejected t h i s  argurrrent in P e r k i n s  V. 

Cnmmanwea ItQ 12 Va. App, 7 ,  402 S.E12d 229 (1991), where w e  held 

that a defendaht had standing to challenge the statutes in 

kode S 28,2-60,3 was amendad by the General Assembly during 
'che 1994 regular seaaian. The current statute provides, in part: 

Any garyon who on more than one occasion engages 
in conduct directed at another person w i t h  the i n t en t  
tQ Q h ~ 8 ,  or with the knowledge that the canduct 
places, that other person in reasonable fear wf death, 
criminal saxua3 assault, or bcrdily ihjury to that other 
person or to that 0th- person's spouse or child shall 
be guilty of a Class 2 misdemeanor. 

7 



question on overbreadth and vagueness grounds. 

S.E,2d a t  232; 

:d, at 12, 402 

also  Kolendsr v,,Lawson, 461 U . S *  352, 358 n.8 

(1983). 

we reject appellant8 s contention that the tern *'emotiona1 

distress" is %apelessly vague, 

legislative enactanent i s  unconstitutionally vague, the supreme 

Court [of the United States] has considered whether the words 

"In determining whether a 

used have a well-settled cornon-law meaning, and whether the f. --/ 

state's case law demonstrates that the language used, while 

otherwise vague has been judicially narrowed.Ii Flannerv v. Citv 

of Narfolk8 216 Va. 362, 366, 218 S.E.2d 730, 733 C1975), -eaL 

gismisse d,  424 U.S+ 936 (1976)Icitatians omitted).  

"emotional distressii is a common and well-recognized Legal term 

that has been judicially narrowed by existing Virginia l a w .  

RUSSO v. u, 243 Va. 23, 26, 4 4 0  S.E.2d 160, 162 (1991); 

The terna 

Womack v. EqdvJda e, 215 Va. 3 3 8 ,  342 ,  210 S.E.2d 145, 148 (2974). 

When statutory construction is required, we construe a 

stacute to promote the end for which it was enacted, if such an 

interpretation can reasonably be made from the language used, 

of qountv S y p e w h  Q ~ S ,  226 va. 382, 387-88, 309 
S.E,Zd 308, 311 (l9Q3); -alth, 142 Va. 6 2 0 1  625,  

128 S . E .  578, 579 (1925)+ Generally, the words and phrases used 

in a statute should be given t h e i r  ordinary and usually accepted 

meaning unless a diffetent intention i s  fairly manifest. Se+ 

Huffman V.  K b ,  198 Va. 196, 199, 93 S.E.Zd 328, 331 11956)- 

8 



The ordinnry meaning of distress as dcf ined Webster's 

dictionary, is as follows: 

Diatrea8 commonly implies conditions or *circumstances 
that cause physical or mental stress or strain, 
suggesting strong3y the need for assistance; in 
application to a mental state, it inplies the strain o f  
fear, anxiety, shame or the like. 

Webstis's Third N4w International Dictionary 660 (1981)+ In 

addition, Derlandcs Medical Dictionary distress as: 

"physical or mental anguish or suffering , 

Medical Dictionary 398 (26th ed,  1981). 

Darland' s Illustrated 
, !... ~ 

The Suprame Court of Virginia has also dfscussed the meaning 

af the term "entetional distress*' in the context o f  civil t a r t  

actions - Fornet Code 5 18.2-60 3 (1992) imposes czininal 

liability far specific conduct that, in the civil arenar could 

qiW3 rise tQ a claim for damages for the intentional infliction 

OZ emotional distress, Those cases which define the elements of 

the t o r t  o f  the intentional infliction of emotional distress are 

instructive as to the intonded beaning of the t e r m  "emotional 

used in farmer Coda § 18.2-60.3, RUSSO, the supreme 

Court o f  Virginia explained : 

The tern loemotional distress" travels under many 
labels, such aa, "mental suffering, ntiental anguish, 
mental or nervous shack. . . l o  But J ; a u  arj  ses 
on lv w hen the emotional d-res s is extreme, and only 
where distress M l i c t e d  is so severe that no 

. .  

e mxson mu1 d be acted to endure ik, 

RUSSO, 243 Va. at 2 7 t  400 S.E.2d at 163 (quoting Restatement 

( Secand) o f  Tor ts  s 46 I comment (1965)) (emphasis added). See - 
also  Ruth v. F l e t c u ,  237 Va, 346 ,  368, 377 S.E,2d 412, 413 

(1989)(1iability faund anly where the conduct was outrageous and 
a 

intolerable in that  it offends against  the generally accepted 

9 



standards of decancy and borality), Accordingly, we canetrue the 

term %motional distzess" ae used in former code S 18.2-60*3 to 

0 mean tfia suffering or mental anguish mat arises from being 

placed in reascmabla fear of death or bodily injury and is so 

severe that no reasonable person could be expected to endure it, 

"In assessing the constitutionality o f  a statute, we ntu6.t: 

presume that the legislative action is valid. The burden is cm 

the challenger to pmvs the alleged constitutional defect." 

Perking, 12 Va- App+ at X4, 402 S.E.2d at 233 (citing =eman V. 

Citv of Rjnhrno ~ 4 ,  5 Va, App. 459,  4 6 2 ,  364 S.E.2d 239, 241, rphCs 

denied, 6 Val App. 296, 368 S,~.2d 298 (1388)) .  See alsa 

States v. Na Aim a 1 Dairv.,Products corn, I 372 U . S .  29, 32 (1963); 

mend v ,  D a y  , 197 Va. 782, 794# 91 S.E.2d 6 6 0 ,  669 (1956). 

Further, "we may construe bur statutes to have a limited - 

0 application if such a 

cosstitutiohal fit, 

241, 

eonstructian w i l l  tailor the statute to a 

Colemaq, 5 Va. App. at 462,  364 s.E.2d at 

''As generally stated, the void-for-vagueness doct r ine  

requires that a penal statute define the c r b i n a i  offense w i t h  

sufficient definiteness that ordinary people can understand what 

conduct is prohibited and in a manner that does not encourage 

atb i traw and discriminatary enforcement, Kalender, 461 U . S .  at 

Supreme Court of the United States explained that: 

[criminal] laws [must] give the person of ordinary 
intelligence a reasonable opportunity to knew what is 
prohibited, so that he may act accordinqly. . . A 
vague law impermissibly delegates basic policy matters 

10 



to policarrren, judges, and juries for resolution an an 
ad hat and subjective bas i s ,  w i t h  the attendant dangers 
o f  arbitrary and discriminatory applications. 

& a t  208-09 (footnote omitted). WOWBVBS, "[iJf the terms of 

the statute, when measured by common understanding and practices, 

sufficiently warn a person as to what behavior is prohibited, 

then the statute is not  unconstitutionally vague." s t e i n  v. 

mmon we% 3 t.b 12 Va. App+ 65, 69,  402 S.E.2d 238, 241 (1991) 

(citations omitted) + - 
-.... % 

We Cdncluds that former Code 18.2-60.3 gave fair notice of 

the proscribed activity and is not unconstitutionally vague. 

Appellant reads the statute as proscribing a11 conduct done w i t h  

the intent causm the victim suffer anv tme - O f  emotional 

distress. In addition, appellant contends that the statute 

creates a subjective stahdard requiring @*a potential defendant to 

engaga in sheer guesswork aa to whether his actions will cause 

'emotional distress' or not in each specific ~ a b t e ~ ~  By 

the statute as a whole, appellant has misconstrued the clear 

meaning of former Coda S 28.2-6Q,3.2 

In our view, the statute does not create a subjective 

standard, but in fact creates a Igreasonable standard, and 

therefore, the proscribed conduct does not vary w i t h  the 

21t is a well settled principle og atatutory construction 
that the whole body of a statute should be examined to determine 
the true intontion of each part. 
construed by singling out a particular phrase.l' 
C i t i z m Q r  Saf@ P Q W ~ ,  222 Va. 866 ,  869, 284 5.E.2d 613, 615 
(1981) (c i ta t ion omitted) 

"[A) statute is not to be 
VEX0 v, 



particular psychological makeup o f  the victim. 

statute prahibits only conduct engaged in with the intent to 

C m S B  the specific emotional. distress generated by placihg a 

In addition, the 

victizn in reasonable fear of death or bodily injury.' 

statute's agplication is further narrowed by our interpretation 

that the emotional, distress contemplated by former Code 

S 18.2-60.3 must be 80 3evere that no reasonable person could,be 

axpected to endure it. 

The 

tn'addition, the statute requires that 

the Cornonwealth prove that  an accused engaged in such activity 

"on more than one 

In Calten v. , 407 U . S .  104 (1972), the Supreme 

Court ot the United States explained as follows: 

Tho root o f  the vagueness dactrine i s  a rough idea of 
faizness, 
i n to  B constitutional dilemma t h e !  practical 
difficulties in drawing criminal statutes bath general 
enough to take i n t o  account a variety of huan canduct 
and sufficiently specific to provide fa i r  warning that 
certain kinds of conduct are prohibited. 

It is not a principle designed to convert 

& a t  110, Accordingly, "no m ~ r e  than a reasonable degree of 

3wf[T]he maxim ' m c i t u r  3 mci ia , '  which translates /it is 
known frob its associates,'  provides that the meanincr of a word 

a - -- takes color and expression fkom the purpozt af the ent i re  phrase 
of which it is a part, and it must be read in harmony with its 
context Turner v. Commonwealth, 226 Va. 456, 460, 309 S,E.2d 
3 3 7 ,  339 (1983). Here, the general words I t intent  to cause 
ematianal distress" are qualified by the related phrase "by 
placing that person in reasonabl8 fear of death or bodily 
injury. 'I Code 5 18.2-60.3 - 
words are grouped together, the general words are l i m i t e d  and 
qualified by the specific words and w i l l  be construed to embrace 
only objects similar in nature to those objects identified by she 
specific words. If commonweal. th v. United pu 'slines. Inc., 219 'la, 
3 7 4 ,  389, 2 4 8  S.E.2d 124, 132-33 (1978). See a l s o  Came Henw 

Emsum Co*, 229 Va. 596,  601, 331 S*E.2d 

"[w]hen general words and specific 

12 



. .. . 

I certainty can be 
342 U.S. 337, 340 (1952). 

fomer Code $ 18,2-60.3 was to stop serious Greatening and 

Bovce Ma+ 0 '  r LAD+= v Unjted S t a t -  

Here, the clear legislative in ten t  of a 
harassing conduct before it escalaked i n t o  violence, As 

Professor Tribe has noted, "the legislature confronts a dilemma: 

to dzagt w i t h  narrow particularity is to riak nullification by 

easy evasion of the legislative purpose; to draft with great 

generality is to risk ensharemrnt o f  the innocent in a.het 

designed for others.'* 
1 ?$-Y.-L?2 

Lawrence N. Tribe, Americu Const- 

Lgw 12-31 at 1033 (2d ed. 1988) (footnote omitted) 

As a practical mattar, it is impossible to draft legislation 

delineating every posrib2a act af stalking that would provide 

adequate protectha for potential victim without infringing upon 

our constitutional freedoms. 

appropriate balanco between these two concerns by requiring proaf 

beyond a reasonable doubt that  an accused actad with a specific 

intent. 

Farmer Code s 18.2-60.3 struck an 
0 

"In determining the sufficiency of the notice a statute 

must of nrcassity be examined in the light of the conduct with 

which a defendant is charged.rr 

372 U + S .  at 33 (c i tat ion omitted). 

U . S .  733, 757 (1974) .  

I pation a3 Dairv Products C&m.* 

See also Parker v. L e w ,  417 

By requiring a specific intent in 

conjunction w i t h  more than one avert act, the statute gives a 

person o f  ordinary intelligence a reasonable opportunity to know 

what is prascribsd. VilLaur of Hoffman Estates v. FlinsJde, 

455 U . S .  489, 495 (1982); see a- povca, 342 U . S .  at 342 

0 (requirament of specific i n t e n t  doas nuch to destroy any force in 

13 



argument that application of statute would be unfair or that 

camplainant would not know his  conduct is proscribed); Screws v. 

I 325 U,S. 91 (1945)  (specific intent element 

counters vagueness challenges) . 
appellant failed to prove that former Coda S 18 .2 -60 .3  is void 

for vaguemss. 

Accordingly, we find that 

ov=axEADTg 
Apgcllant alsa cantends that farmer Code 18.2-60,3 is 

uncmstitutional3y averbraad, 

is designed to burden or punish activities which are not 

const i tut fmal ly  protected, but the statute includes within its 

scope aczivitias whick ars protected by the First Amendment." 

Hill v. c&tv qf Houat an, 764 F.2d 1156, 1161 ( 5 t h  C k .  1985) 

I'An overbroad statute is one that 

(foatnote Onitted) cart.._ denied, 483 U.S. 100'1 (1987). However, 

0 the overbreadth doctrine, which i s  dosigned ta guard against laws 

that hterfrre W i t h  activities protected by the F i r s t  mendment, 

is not without l in i ta t ion ,  

In Broadriek v. Oklahoma, 413 u.S. 601 (1973), the  Supreme 

Court  of the United States ruled that "substantial overbreadth" 

m y  be required to invoke the doctrine, particularly where speech 

is joined with conduct: 

ted [The funcZfon af the overbreadth doctrine is] a l h i  
one at the outset, [and] attenuates as the otherwise 
unpratacted behavior that it forbids the State to 
sanction moves from "pure sgeechN toward conduct and 
that conduct-even if exprsssive--falls within the 
scope of otherwise valid cr iminal  laws that reflect 
legitimate state interests in maintainhg camprehens 
controls O V C L ~  hamful, constitutionally unprotected 
conduct. To put the matter another way, 
particularly where conduct and n o t  merely speech is 

1 4  



- . I -  * 

involved, we beliava that the averbreadth o f  a statute 
must not on3y be real, but substantial as well, judged 
in rslation to the statute's plainly legitimate sweep. ' & at 615, 

Pomer code S 18.2-6063 was designed to proscribe certain 

impermissible conduc.t: and nat speech. 

[Tjhe mere Sact that one can conceive o f  same 
imgrmirsible application 02 a statute i s  hot 
sufficient te tender it susceptible to an overbreadth 
chaUenge; . . there must be a realistic danget: that . .  
the statute itself will significantly comproaise 
recognized F i r s t  Amendraant protections o f  pazties..naL=. 9 p  3 1 

before t4e court  fo r  [a0 statute] to be facially 
challenged on overbreadth grattnds. 

... * :f2 

. . I  . 

Js V. e Par Vincent, 466 U , S .  789, 800-01: 

( 1 4 8 4 )  (citations ataittad) ( f ~ o a e t e  omitted) . perk- 8 .  12 

va. APp. at If-16, 402 S.E,Zd at 234.  

is present in this case. 
No aueh "realistic danger!' 

Appellant argues that former Code 5 18+2-60.3 is broad 

enouqh to reach constitutianally protected activities. While we 
0 

do n o t  agree with appellant's construction of the statute, it is 

well settled that "[iJf a statute can be made constitutionally 

definite by a reasonable construction, the cour t  is under a duty 

to qivrs it that cons tac t ion . "  PC derssn v. City of Richmond, 219 

V a .  2061, 1065, 254 S.E.2d 95, 98 (1979)* Applying th i s  

pr inc iple ,  we read fomsr Code s 18,2-60,3 ae proscribing only 
se engaged in w i t h  the intent  canduct & w i n s  no 1-tzmai-e Q U ~ Q  

to cause the specific emofional distress generated by placing a 

vict in  in reasanable fear of death or bodily injury, 

narzowing canstructian is not strained and prevents the 

. .  

Such a 

(b possibility of overbreadth. Beyond all reasonable doubt, 

. , . . . . . . .- 
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appellant's conduct violated the terms of the statute as herein 

constwed. Because w e  find that former code § 18.2-64.3 is 

directed primarily at conduct that has na legitimate purpose and, 

if directed at speech than without regard to its cantent, we 

conclude thar appellant has not shown ahy overbreadth of the 

statute that is "substantial . . judged in relation to the 

statute's plainly legitimate sweep." 

Accordingly, appallant's overbreadth challenge to former Code 

s 18.2-60.3 nust fail. 

413 U.S, at 615. moa drj r% 

cmcsumm 

Far the reasons set forth above, we find that former Code 

§ 18.2-60*3 is neither Unconstitutionaily vague nor ovesbkoad. 

Also, the evidence is sufficient to prove that appellant violated 

the statute as we have intexpreted it in t h i s  opinion. 

AGCordfngly, the judgment o f  the trial c o u r t  is af f ixmed. 

Affirmed 


