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STATEMENT OF THE CASE AND FACTS 

Respondent pled guilty to two counts of unlawful sale of a 

counterfeit controlled substance and to attempted possession of a 

controlled substance. He signed a plea form that stated he 

understood that he could be subject to a maximum sentence of 20 

years imprisonment with no eligibility for basic gain time if 

found by the judge to be a habitual offender. He affirmatively 

indicated at his p l e a  hearing that he read the written agreement 

before he signed it, that he had an a d e q u a t e  opportunity to ask 

questions of his attorney about the agreement, and t h a t  he 

understood the agreement. Smith was personally, specifically 

informed at his p l e a  hearing about the possibility of a habitual 

offender sentence and the consequences of such a sentence. Smith 

v. State, 19 Fla. L. Weekly D1818 (Fla. 5th DCA August 26, 1994). 

Respondent was sentenced as an habitual offender and the Fifth 

District Court of Appeal reversed and remanded relying on 

Thompson, infra. Smith, a t  D1818. The State then filed a Notice 

To Invoke Discretionary Jurisdiction of this Court based on 

express and direct conflict with a decision of this Court. 

-- 
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SUMMARY OF THE ARGUMENT 

The opinion issued in the instant case by the Fifth District 

Court of Appeal cites Thompson, infra, as controlling authority 

which is currently pending jurisdiction in this Court. T h i s  

constitutes prima facie express conflict, if accepted, thereby 

allowing this Court to exercise its jurisdiction. 

A s  additional grounds for jurisdiction, the decision by the 

Fifth District Court of Appeal in this case is in express and 

direct conflict with this Court's decision in Massey, infra. Due 

to this conflict, this Court should exercise its discretionary 

jurisdiction. 
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ARGUMENT 

THE DECISION IN THIS CASE IS IN 
EXPRESS AND DIRECT CONFLICT WITH A 
DECISION FROM THIS COURT. 

A district court of appeal per curiam opinion which cites as 

controlling authority a decision that is either pending review in 

or h a s  been reversed by the Supreme Court continues to constitute 

prima facie express conflict and allows t h e  Supreme Court t o  

exercise its jurisdiction. Jollie v. State, 405 So. 2d 418 (Fla. 

1981). The opinion issued in the instant case by the Fifth 

District Court of Appeal cites Thompson v. State, 19 Fla. L. 

Weekly D1221 ( F l a .  5th DCA June 3, 1994), as  controlling 

authority. (Appendix) Thompson is currently pending 

jurisdiction in this Court, Florida Supreme Court Case Number 

83,951, therefore, if accepted, this Court must exercise its 

jurisdiction in the instant case. 

As additional grounds for jurisdiction, Petitioner asser t s  

that the decision in the instant case is in express and direct 

conflict with this Court's decision in Massey v .  State, 609 So. 

2d 598 (Fla. 1992). In Massey, this C o u r t  held that the State's 

failure to strictly comply with the statute requiring that notice 

of the state's intention ta have the defendant sentenced as an 

habitual offender be served upon the defendant, may be reviewed 

under the harmless error analysis. In that case, t h e  State's 

error in failing to serve actual notice to the defendant was 

harmless where the defendant and his attorney had actual notice 

of t h e  State's intention. 
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In the instant case, the Fifth District Court of Appeal 

reversed Respondent's sentence relying on Thompson, supra. The 

instant decision is in express and direct conflict with Massey, 

supra, because the Fifth District failed to apply a harmless 

error analysis. As in Massey, the Respondent had a c t u a l  notice 

of t h e  possible Consideration of habitual offender sanctions. 

A t  the time of entering his p l e a ,  Respondent signed a plea 

agreement which provided for the maximum sentence should he be 

determined by the Judge to be an habitual offender as  well as the 

consequences of such a sentence. Respondent affirmatively 

indicated at his plea hearing that he read the agreement, had an 

adequate opportunity to ask questions of his attorney about the 

agreement, and that h e  understood the agreement. Because 

Respondent had actual notice of the possibility of a habitual 

offender sentence before he entered his plea, the protections 

afforded by Ashley v. State, 614 So. 2d 486 (Fla. 1 9 9 3 ) ,  were 

provided to him, and any error in failing to provide formal 

written notice of habitualization was harmless. The F i f t h  

District erred in failing to apply a harmless error analysis a s  

outlined in Massey, i n f r a .  

The Fifth District's decision in the instant case is in 

express and direct conflict with this Court's decision in Massey, 

infra. This honorable court should exercise its jurisdiction in 

this case and resolve the conflict between the two cases. 
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CONCLUSION 

Based on the arguments and authorities presented herein, 

Petitioner respectfully requests this honorable court exercise 

i ts  jurisdiction in this case. 

Respectfully submitted, 

ROBERT A. BUTTERWORTH 
ATTORNEY GENERAL 

ASSISTANT ATTORNEY GENERAL 
F l a .  Bar # 8 4 6 8 6 4  
444 Seabreeze Boulevard 
Fifth Floor 
Daytona Beach, FL 32118 
( 9 0 4 )  238-4990 

COUNSEL FOR PETITIONER 
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August 26, 1994. hppeiil fmni the Circuit Court for Marion County, Victor J. 
Musleh, Judge. Counsel: Lisa C. Colien of Eric S. RuIT. F.A.. Gnincsvillc. ror 
Appellant. David A. Glenig of Rttillo & McKeever. P .A. ,  Ocala, for hppel- 

CURIAM.) The final judgment piercing lhc corporate veil 
an a finding Veritas Marketing and Rcscarch, Inc. (Vcritas) re- 
sponsible to pay a judgment Entertel, Inc. had obtained against 
Tclemart Communication Company (Tclcmart) is revcrscd be- 
cause there is no evidence or wasonable inferenccs arising 
therefrom to support the trial court’s finding that Veritas was 
organized or used to mislead crcditors of Telemart or to perpe- 
trate a fraud upon them. See Dnnia Jai-Alni Pulace, Iric. v. 
Sykes, 450 So. 2d 11 14 (Fla. 1984); USP Real Estnre Inv. Triut 
v. Discount Aiito Parts, Inc., 570 So. 2d 386 (Fla. 1st DCA 
1990); and Sreinhardr v. Bunks, 51 1 So. 2d 336 (Fla. 4th DCA), 
reviavdenied, 518 So. 2d 1273 (Fla. 1987). 
REVERSED. (DAUKSCH, GOSHORN and GRIFFIN, JJ., 

concur.) 

Criminal law-Plea-Sctitcncing-Mabitual oflcndcr-Nntice- 
Adcquacy 
DEWAYNB SMITH, Appellant, v. !STATE OF FLORIDA, Appellee. 5th 
District. Case No. 93-2405. Opinion filed August 26, 1994. Appeal f n m  tlic 
Circuit Court for Volusia County, John W. Watson, 111, Judge. Counsel: James 
B. Gibson, Public Defender, iind Lyle Hitchens. AssisGint Public Dcfendcr, 
Ddytona Beach, for Appelhnt. Robert A.  Buttcrwonh, Attorney Generd, Tdlla- 
hassee. and Krisren L. Davenport. Assistant Attorney General, Daytona Beach. 
for Appellee. 
(DAUKSCH, J.) The sentence in this case is violative of the dic- 
tates’of nompson v. State, 638 So. 2d 116 (Fla. 5th DCA 19‘34) 
and must be vacated. 

SENTENCE VACATED; REMANDED. (HARRIS, C.J., 
rs and Concurs specially with opinion. GRIFFIN, J. ,  dis- 

* * *  

ith opinion.) 

(HARRIS, C. J., concurring and concurring specially.) Law, 
sometimes, is the science of fine lines. Perhaps this case is a good 
example of the application of this science. The judge came closc 
in this case to complying with the notice requirements of Ashley 
v. Sfate, 614 So. 2d 486 (Fla. 1993) and Thompson v. State, 638 
So. 2d 116 (Fla. 5th DCA 1994). His elforts, however, fall short 
of the “line” of compliance. Consider the statemcnts made by 
the judge when accepting thc plea in this casc: 

THE C O U f l :  And do you understand that a notice for a hearing 
to be conducted to determine whether or not you’re [a] habitual 
fclony offender can be issued prior l o  sentencing (emphasis 
added). . . . 
Not only is this a misstatement of the law since Ashley (now 

the notice must be given prior to the plea), but it also fails to 
clearly indicate that, in fact, a hearing will be held to determine 
the defendant’s status as a habitual offender. Although the dis- 
tinction between this statement and the same judge’s statement in 
Grasso v. Stare, 19 Fla. L. Weekly D1430 (FIX 5th DCA July 1, 
1994), does not appear remarkable (truly a fine line), neverthe- 
less their import is dramatically different. In Grasso, the court 
advised the defendant at sentencing: 

If  you have two or more prior felony convictions on your rec- 
ord--and you already said you do-there would he a separatc 
proceeding conducted. I t  would be set for the 2411, tlie sarnc day 
thc sentencing would be set. I f  you have tliosc two prior felony 
convictions, then your sentence doubles. . . If, in fact, you are 
habitual qualified to bc one, I will ckissify yoii as (1 hubitud. 

6 fact that Grasso was going to be subjcctcd to considcr- 
ation as a habitual offender was clcarly made known to him be- 
fore his plea was accepted; in our case, such consideration, at the 
time of Smith’s plea, remained a merc possibility. This docs not 
meet the Ashley mandate. 

phasis in original). 

(GRIFFIN, J. ,  dissenting.) I respectfully dissent. This case is 
more like Gmsso v. Sfate, 19 Fla. L. Weekly D1430 (Fla. 5th 
DCA July I ,  1994) than like Thotrywon v. State. In Thornpson, 
the court found there to be a defect in Judge Watson’s plea 
agreemcnt form in that it failed to adequately inform the defen- 
dant of the conscqucnccs of his plea as required by Ashley V. 
Stole. 

Asl i lq  rcquires that the defendant must he made aware prim to 
his plea that either the State intends to seek liabitual offender 
treatment or that the coiirt inrenits on its oivn fo  considerlrabitilal 
oferrrler t r m m m t  at sentencing. ‘The previously quoted provi- 
sion in the form negotiated plea does not suggest that the defen- 
dant will be considered for habitual offender treatment; it merely 
informs him generally as to the maximum sentence if lie is so 
considered. [Emphasis added.] 

Thompson v. Srute, 19 Fla. L. Weekly D1221 (Fla. 5th DCA 
June 3,  1994). 

Here, in addition to the defendant’s execution of the plea 
form, the following transpired as the court was entertaining the 
plea of the defendant and two others: 

THE COUK:  But is it your desire to plead guilty to two 
counts of sale of a counterfeit controlled substance, both third- 
degree felonies, and one count of attempted unlawful possession 
of ;I controllcd substance, a first-degree misdemeanor? 

DEFENDANT SMITH: Yes, sir. 
THE COUW: And that is your signature on the plea agree- 

DEFENDANT SMITH: Yes, sir. 
THE COURT: Before you signed the agreement, did you read 

DEFENDANT SMITH: Yes, sir. 
THE COURT: Did you have an adequate opportunity to ask 

questions of your attorney about the agreement before you signed 
it? 

ment? 

i t  over thoroughly? * * *  

* * *  
THE COUFT: Mr. Smith! 
DEFENDANT SMITH: Yes, sir. 
THE COURT: And did you understand the agreement before 

DEFENDANT SMITH: Yes, sir. 

THE COURT: And do you have any questions about the 

you signed it? * * *  

* * *  

agreement at this time? * * *  
DEFENDANT SMITH: No, sir. 
THE COUm: Are all of your representations in this agree- 

DEFENDANT SMITII: Yes, sir. 
THE COURT: And, Mr. Blackwell, do you understand that 

as a result of this plea, that your sentencing exposure under the 
statute is up to 15 ycars in  the state prison? 

DEFENDANT BLACKWELL: Yes, sir. 
THE COUFT: And do you understand that a notice for a 

hearing to hc conducted to determine whether or not you’re 
habitual felony oflender can be issued prior to sentencing; and 
that if it were determined that you were found to be an habitual 
felon, that it means if i t  were determined that you had two or 
more prior felony convictions prior to today’s date, that you 
could be found to be a habitual felony offender and your sen- 
tencing exposure would double up to 30 years? 

Do you understand that? 
DEFENDANT BLACKWELL: Yes, sir. 
‘I’HE COUKr: And that i f  in fact that were done and you were 

sentenced, that you would then not receive any entitlement to any 
basic gain time? Do you understand that? 

DEFENDANT BIACKWELL: Yes, sir. 
T I E  COUFT: Mr. Smith, do you understand that undcr the 

statute as a result of tlie entry of the pleas to the two third-degree 

ment accurate as of this moment? * * *  
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felonies and thc first-degrcc misdctiicanor, that yoor scntcnciiig 
cxposure is up to 1 1 ycars in thc statc prism? 

DEFENDANT SMITH: Yes, sir. 
THE COURT: And that likcwisc, a iioticc could lie issued for 

the conducting of a scparate hcaring prior t o  the sentencing, nncl 
if a dcterminc wcre itiadc at that Iicaring that  you had two o r  
m r e  prior felony convictions your sentencing expcisurc would 
double on tlic felonics atid would iiicilii scntcnciiig cxposut-c of u p  
to 20 years on the fclonics? 

DEFENDANT SMITH: Yes, sir. 
THE COURT: And that likewise, you wouldn’t be entitlcd to 

any basic gain timc or any such habitual scntencc? Do you un- 
derstand that? 

DEFENDANT SMITH: Yes, sir. 
I think this explanation rnccts thc rcquircriicnts of Ashley and 
T/ionipsort. 

Eiiiiiiciit doiiiain-Scvcfiiiicc rlainagcs--Error to cxclurlc cx- 
prcssway nutliority’s cspcrt tcstiiiioiiy profrwctl to rcbiit cl:iiiii 
for SCVC~:IIICC da~iiagcs iirisiiig out of IaiidowIicr’s claiiiicd vcstcd 
riglit to an at-gradc cast-wcst artcrial road to bc built at sonic 
urispccincd time in tlic ftiturc 

v. PETER G. LATHAM, etc., ct al , ,  Appellees. 5th District. Case No. 93- 
2750. Opinion filed August 26, 1994. Appeal from thc Circuit Court for Ontigc 
County, Frederick Pfcilfcr. Judge. Counscl: C. Kcn nisllop. P.A., atid Robcrt 
Alfcrt, Jr., of Broad and Casscl, Orlando, for / \ p p d h n l .  J o n  M. Wilsriri and 
M;iry A. Dory, of Fuley & Lardticr, Orl;indo, atid David I ~ c c y ,  of Ciiunscl, nf 
Folcy #L Li\rdner, Milwaukce, WI, for Appcllcc, Soiithcli;rse Wircliousc Joint  
Venture. N o  appearance for Appellee, Peter G. Latliarii. 

(PER CURIAM.) Thc Orlando/Orangc County Exprcssway 
Authority [“Authority”] appeals a jury vcrdict awarding lhc 
Southcasc Warchousc Joint Vcnturc [“SWJV”] $2,000,000 i n  
severance damagcs in a condcmnation proceeding. Wc rcvcrsc. 

SWJV’s claim for severance damagcs was bascd upon cxpcrt 
tcstiinony concerning its claimed “vestcd right” to an at-gradc 
cast-west artcrial road to be built at sonic unspecified timc in  the 
futurd-onc which would providc acccss lo Ihc Florida Turnpikc 
via an intcrclimgc on adjaccnt land. 

When thc Authority sought to introducc cxpcrt tcstiniony to 
rebut SWJV’s casc on scvcrancc damagcs, SWJV urgcti that thc 
testimony should bc cxcludcd as irrelevant. After hcaring lhc 
Authority’s proffcr, made by counscl, summarizing the tcstirno- 
ny of thcir two experts, thc lower court ruled they could not tcs- 
tify. This cffectively left tlic Authority without a casc in dcfcnsc 
of SWJV’s $4,000,000 severancc damage claim. As tlic court 
expressed it: “[Thc Authority’s counsel] is rcsting bccausc I 
eliminated his rebuttal. ’” We reverse bccause, basctl on our re- 
view of thc rccord, it appcars that much of tlic proffcrcd tcstimo- 
ny was rclcvant to the scvcrancc dainagc claiiri put on by SWJV,’ 
which dcpcnded on SWJV’s claim of a riglit to an east-west artc- 
rial access. 

The issue of whether SWJV has a claim for scvcrance daniag- 
cs at all was not prcsciitcd to the lower court, nor was thc rccord 
well dcvclopcd bccausc of thc scvere limitations placccl on thc 
Authority’s cvidcnce. We conclude this issuc is most appropi-i- 
atcly considcrcd on rcmnnd, taking into account rcccnt dcvclop- 
incnts in Florida casc law, including Departirzerit of Trarisporta- 
lioii v. Geferz, 636 So. 2d 1345 (Fla. 1994) and Broward Coitrity 
v. Plztel, 19 Fla. L. Wcekly S269 (Fla. May 19, 1994). 

Finally, cvcn though tlic Authority has prevailcd on appcal, 
Florida law rcquircs that SWJV be awardcd attorneys’ l‘ccs. 
$73.131, Fla. Stat. (1993). Detzrriark v. Depurtmerzt of Truns- 
portalion, 389 So. 2d 201 (Fla. 1980). 

REVERSED AND REMANDED. (DAUKSCII, GRIFFIN 
a id  DIAMANTIS, JJ., concur.) 

* * *  

ORLANDO/ORANGE COUNTY EXPRESSWAY AIJTHORITY, Appcllant, 

‘As C X ~ K S S C ~  iri SWJV’s l x i d ,  “SWJV’s wilticsscs cnixluded i iot on ly  that 
the cotistntction of such ;i rwid was prubahlc, I J U ~  tll:tt it WAS spccifically m- 
quired by tlic applicatile govcrtimcntal agcticics.” 

*The Authority’s counscl tlicti asked to bc allowcd r i o ~  to rest utilil tlic fnl- 
lowing morning beforc ihc jury vicw of tlic propcrty to scc if I I C  11:itl any otlicr 

;ipliriiprialc rcl)iiti~il. The following d ~ y ,  possilily it i  rccogtiition tlint tlic brc;idth 
of Ihc lowcr court’s ordcr W:IS crrur, SWJV’s cnrinscl atlcmptcd to “clarify” 
thc scopc or i t s  olijcctiriii, liut i l ic court did tiot inudify its ordcr. 

’We arc not pcnii:idcd I?y SWJV’s contention oti appeal h i t  the Autliority 
hiled to prcscrvc this error by ninking the proll’cr himself nthcr  than Iiy olrer- 
ing the witncsscs’ tcstitiioriy. The colloquy Iictwccn tlic Authority’s counscl atill 
tllc court, howevcr, shows Ihat the court was asked by counscl if tlie witnesses 
sliciuld testify i1nd tlic court cotisidercd cnunscl’s prorcr  adcquatc for the pur- 
pose of niskitig Iiis ruling. Thcrc win nu objection from SWJV to tlic prnmcr by 
c(iu11sc1. Rifllicrmorc, wc find thc prolkr provitlcs suflicictit dctnil ihat tlic 
rclcvaticy of thc tcstimotiy and the lowcr  court'^ crmr in cxcludirig i t  are not in 
doubt. Sec Rcuim v. Sloic, 531 So. 2d 401 (Ha .  5th DCA 1988). 

* * *  
WOOD v. STATE. 5th District. #94-1699. August 26, 1994. 3.800 Appeal 
froni tlic Circuit Court for 0r;ingc Comty. AFFIRMED. Mosrs V. Slorc, 538 
So. 211 473 (Fh. 5th DCA). rcv. derricd, 545 So. 2d 1368 (Fla. 1989): Duwr v. 
S/citc, 522 So. 2d 41 (Na. 5th DCA 1988). 
TINSLEY v. STATE. 5th District. #94-1560. August 26, 1994. 3.850 Appcal 
froti1 thc Circuit Court for Putn;uii County. AFFIRMED. See Foslcr v. Siuic, 
614 SO. 2d 455, 458 (Fh, 1992), cert. rlcnird, - U.S. _, 114 S. Ct. 378, 126 

IlUGG1CRO v. STATE. 5111 District. 194-1453. August 26, 1994. 3.XSO All- 
pc;il frotii tltc Circuit Court fnr l3rcv;ird County. AFFIRMED. Slulc v. 
McCloitd, 577 So. 2d 930 (Fh ,  1991); 77rorm7s v. SILII~, 633 So. 2tI I122 (1%. 
5th DCA 1994). 
M. J. v. STATE. 5th District. #!14-408. August 26, 1994. Appeal from tlic 
Circuit Court fur Marion Cnutity. AFFIRMED. Scc Jmrcs v. Sirire, 19 FIX L. 
Wcckly 5280 (I%. May 26, 1994). 

L. 12d. 2d 346 (1993); c / l ~ i . T / O / J / t C ~ V .  .%u/r, 489 SO. 2d 22, 24 (Fin. 1986). 

* * *  
Criiiiiiial law-Sctitciiciiig-Cor~cction-Scntciicc wliicli is 
ollicrwisc lcgal is riot imdcrcd illcgal iiicrcly I~ccausc it cxcccds 
ill1 ag:*cctl sclitcilcc 111itlcr :I plca agrccniciit-Ordcr deiiyiiig rulc 
3.XOO(a) iiiotiori allirincd without prcjudicc to filing rulc 3.850 
iiiotio ti 
RODNEY GRAllAM, Appcll;int, v. STATE OF FI.ORIDA, Appcllcc. 5th 
Dislrict. C x c  No. 94-1576. Opinion filed August 26, 1904. 3.R00 Appcnl fmni 
t l ic Circuit Court for Volusia County, Cdwiti P. l3, Siindcrs, Judge. Co;:;isel: 
Rotlncy Gnliaiii, Urooksvillc, Pro sc. No Appcnnncc for Appcllcc. 

(DIAMANTIS, J.) Rodney Graham appeals tlic summary denial 
of liis rulc 3.800(a)’ motion to corrcct an illcgal scntcnce, con- 
tending that liis scntcncc is illcgal bccausc i t  exceeds the agrecd 
scnlcncc undcr his plca ngrccmcnt. Thc rccord rcflccts that Gra- 
ham plcd riolo cortmdere to two sccond-dcgrcc Iclonics, which 
arc each punishable by a prison scntcncc not to excecd 15 years,* 
in return for a prison scntcnce of 5 %  ycars; however, the trial 
court scntcnccd Graham to a split sentence of 5% ycars incarcer- 
ation followcd by 5 ycars probation. Wc afirni because a sen- 
tcncc which is otlicnvisc lcgal is not rendered illegal mcrcly bc- 
causc it cxcccds an agrccd scntcncc undcr a plca agrcenient. As 
thc court in Judge v. State, 596 So. 2d 73 (Fla. 2d DCA 1991), 
rev. denied, 6 13 So. 2d 5 (Fla. I 9O2), explaincd: 

Rulc 3.800(a) is ititendcd to provide relief for a narrow cate- 
gory of  cases in wllicli tlic scntencc imposes a pcnalty that is 
simply not audiorizcd by law. I t  is conccrncd primarily wit11 
wlietlicr the tcrms and conditions of the punishment for a partic- 
ular oCFcnsc arc permissible as a tnattcr of law. It is not a vchicle 
dcsigncd to re-cxaminc whcthcr thc proccdure etiiploycd to 
inipose tlic punisliincnt coinportcd with statutory law and duc 
proccss. 

Id. at 77. See nlso Noivliri v. State, 19 Fla. L. Wcckly D1518 
(Fla. 1st DCA July 12, 1994); Yo~orrrig v. Skife, 616 So. 2d 1133 
(1% 3d DCA 1993); Kelly v. S ~ L I ~ L ,  599 So. 2d 727 (Fla. 1st 
DCA 1992). 

Wc notc that Graliaiii’s propcr rcniedy i n  this casc is to file a 
3.850 motion’ asscrtiiig that the plcn should bc sct asidc bccause, 
although a scnlcncing court is not required to imposc a scntencc 
i n  conformity with a plea agrccincnt, i f  thc court cannot nbidc by 
tlic tcrms of tlic agrccmcnt, thc dcrcndnnt must bc givcn thc op- 
portunity to withdraw his plcn. See Jenh-irrs v. State, 549 SO. 2tl 
247 (Fla. 5th DCA 1989). 

Accordingly, we nflirni tlic trial court’s ordcr dcnying 
Graham’s rulc 3.800(a) motion without prcjudicc to Graham 
filing a rule 3.850 motion in which hc may scck to bc scntcnccd 


