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S U M M A R Y  OF A R G U M E N T  

R e s p o n d e n t  a g r e e s  w i t h  P e t i t i o n e r  t h a t  t h i s  H o n o r a b l e  C o u r t  

h a s  j u r i s d i c t i o n  t o  r e v i e w  t h e  District Court's d e c i s i o n  i n  t h i s  

c a u s e ,  a l t h o u g h  R e s p o n d e n t  m a i n t a i n s  t h a t  t h e  D i s t r i c t  C o u r t  

d e c i s i o n  w h i c h  i s  p e n d i n g  r e v i e w  b y  t h i s  H o n o r a b l e  Court a n d  

w h i c h  i s  c i t e d  as c o n t r o l l i n g  a u t h o r i t y  for t h e  d e c i s i o n  i n  t h i s  

c a s e  d i r e c t l y  a n d  e x p r e s s l y  c o n f l i c t s  w i t h  a d i f f e r e n t  d e c i s i o n  

o f  t h i s  H o n o r a b l e  Court than t h a t  r e l i e d  upon b y  P e t i t i o n e r .  

1 



ARGUMENT 

THE DISTRICT COURT'S DECISIONS IN 
THIS CASE AND IN THOMPSON v. S T A T E ,  
19 Fla. L. W e e k l y  D1221 ( F l a ,  5 t h  
DCA J u n e  3 ,  1 9 9 4 ) ,  DIRECTLY A N D  
E X P R E S S L Y  C O N F L I C T  W I T H  ASHLEY v .  
S T A T E ,  6 1 4  So.  2 d  4 8 6  (Fla. 1993), 
AND ITS DECISION IN THIS C A S E  CITES 
AS C O N T R O L L I N G  A U T H O R I T Y  THOMPSON v .  
STATE, 19 F l a ,  L. W e e k l y  D1221 (Fla. 
5 t h  DCA J u n e  3 ,  1 9 9 4 ) ,  W H I C H  IS 
PENDING REVIEW B Y  T H I S  H O N O R A B L E  
COURT. 

R e s p o n d e n t  d i s a g r e e s  w i t h  Petitioner's c o n t e n t i o n  t h a t  t h e  

D i s t r i c t  Court's d e c i s i o n  i n  t h i s  c a s e  c o n f l i c t s  w i t h  t h i s  

H o n o r a b l e  C o u r t ' s  decision i n  Massey v .  S t a t e ,  6 0 9  S o .  2 d  598 

( F l a .  1992); b u t  s u b m i t s  t h a t  t h e  D i s t r i c t  Court's d e c i s i o n ,  

r a t h e r ,  i s  i n  direct a n d  express c o n f l i c t  w i t h  Ashley v .  State, 

6 1 4  S o .  2 d  4 8 6  ( F l a .  1 9 9 3 ) .  

I n  M a s s e T ,  t h i s  H o n o r a b l e  C o u r t  h e l d  that t h e  S t a t e ' s  

f a i l u r e  t o  physically p l a c e  a copy of a written n o t i c e  o f  its 

intent t o  h a b i t u a l i z e  Massey i n  h i s  h a n d s  was harmless error; but 

Massey was c o n v i c t e d  o f  b u r g l a r y  of  a dwe l l ing  a n d  g r a n d  theft a t  

a t r i a l  a n d  t h e r e  was a c l e a r  record made, v i a  the prosecutor's 

c o u r t  a n d  i n  M a s s e y ' s  presence, o f  Massey's 

of  t h e  State's*intent to ask t h e  

ce h i m  as a n  habitual o f f e n d e r .  In Thompson  

v .  S t a t e ,  1 9  F l a .  L .  Weekly 131221 ( F l a .  5 t h  D C A  June 3 ,  1994)  

( A P P E N D I X ) ,  t h e  D i s t r i c t  C o u r t ' s  decision r e v e a l s  t h a t  t h e  

R e s p o n d e n t  was not provided w i t h  a notice of the trial court's 

intent t o  sentence h i m  as an habitual o f f e n d e r  u n t i l  a f t e r  h e  h a d  

e n t e r e d  a p l e a .  

2 



P e t i t i o n e r  a s s e r t s  t h a t  " B e c a u s e  R e s p o n d e n t  h a d  a c t u a l  

n o t i c e  o f  t h e  p o s s i b i l i t y  o f  a h a b i t u a l  o f f e n d e r  s e n t e n c e  b e f o r e  

h e  e n t e r e d  h i s  p l e a ,  t h e  p r o t e c t i o n s  a f f o r d  b y  A s h l e y  v .  S t a t e ,  

6 1 4  S o .  2 d  4 8 6  ( F l a .  1 9 9 3 ) ,  w e r e  p r o v i d e d  t o  him, a n d  a n y  e r r o r  

i n  f a i l i n g  t o  p r o v i d e  f o r m a l  w r i t t e n  n o t i c e  o f  habirualization 

was h a r m l e s s . "  ( P e t i t i o n e r ' s  Brief o n  J u r i s d i c t i o n ,  P a g e  4 . )  

(Emphasis s u p p l i e d . )  A s h l e y ,  h o w e v e r ,  r e q u i r e s  t h a t  a d e f e n d a n t  

m u s t  b e  g i v e n  w r i t t e n  n o t i c e  o f  i n t e n t  t o  h a b i t u a l i z e ,  n o t  j u s t  

t h e  d e f e n d a n t .  b e  a w a r e  o f  t h e  p o s s i b i l i t y  o f  h a b i t u a l i z a t i o n .  

A s h l e y ,  6 1 4  S o .  2 d  a t  4 9 0 .  

T h e  District: Court's d e c i s i o n  f u r t h e r  c o n f l i c t s  w i t h  Ashley 

i n  that t h e  District Court's r e m a n d  f o r  r e s e n t e n c i n g  i n  T h o m p s o n  

v .  S t a t e ,  s u p r a ,  a u t h o r i z e s  t h e  t r i a l  court: t o  s e n t e n c e  t h e  

d e f e n d a n t  h o w e v e r  i t  d e e m s  a p p r o p r i a t e  " c o n s i s t e n t  w i t h  

g u i d e l i n e s  o r  h a b i t u a l i z a t i o n  r e s t r i c t i o n s "  s o  l o n g  a s  t h e  

d e f e n d a n t  i s  g i v e n  t h e  opportunity t o  withdraw h i s  or h e r  p l e a  

and proceed t o  trial. T h o m p s o n ,  supra. I n  A s h l e y ,  however, t h e  

1 c a u s e  was r e m a n d e d  f o r  r e s e n t e n c i n g  within the s e n t e n c i n g  

4 Id., 614 S o .  2 d  at 491. 
9 

an a d d i t i o n a l  b a s i s  for t h i s  

ists i n  

, 405 So.  2d 418 (Fla. 198l), wh e r e i n  t h i s  

i 

1 

- 

3 

I 

1 It s h o u l d  b e  noted, a l s o ,  that in Rolling Y. S t a t e ,  619 
S o .  2 d  20  ( F l a .  5 t h  DCA 1993), t h e  District Court h e l d  that b y  
f a i l i n g  t o  g i v e  t h e  d e f e n d a n t  n o t i c e  o f  h a b i t u a l  o f f e n d e r  
sentencing p r i o r  t o  the acceptance of his plea, t h e  S t a t e  was n o t  
e n t i t l e d  t o  seek h a b i t u a l  o f f e n d e r  s t a t u s ,  a n d  "as i n  A s h l e y ,  t h e  
cause is remanded t o  the t r i a l  c o u r t  f o r  r e s e n t e n c i n g  u n d e r  t h e  
s e n t e n c i n g  guidelinesef' - I d . ,  619 S o .  2 d  a t  2 3 .  
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H o n o r a b l e  C o u r t  h e l d  t h a t  a D i s t r i c t  C o u r t  o f  A p p e a l  per c u r i a m  

o p i n i o n  which c i t e s  a s  c o n t r o l l i n g  a u t h o r i t y  a d e c i s i o n  t h a t  i s  

e i t h e r  p e n d i n g  r e v i e w  i n  o r  h a s  b e e n  r e v e r s e d  b y  t h e  S u p r e m e  

C o u r t  c o n s t i t u t e s  p r i m a  f a c i e  c o n f l i c t  a n d  allows t h e  S u p r e m e  

C o u r t  t o  e x e r c i s e  i t s  j u r i s d i c t i o n .  Thompson v .  S t a t e ,  1 9  F l a .  

L .  W e e k l y  D1221 ( F l a .  5 t h  D C A  J u n e  3 ,  1 9 9 4 ) ,  i s  p e n d i n g  

a c c e p t a n c e  o f  j u r i s d i c t i o n  b y  t h i s  H o n o r a b l e  C o u r t  i n  S u p r e m e  

Court Case N u m b e r  8 3 , 9 5 1 .  
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CONCLUSION 

F o r  t h e  r e a s o n s  e x p r e s s e d  h e r e i n ,  R e s p o n d e n t  a g r e e s  t h a t  

g r o u n d s  e x i s t  f o r  t h i s  H o n o r a b l e  C o u r t  t o  e x e r c i s e  i t s  

d i s c r e t i o n a r y  j u r i s d i c t i o n  a n d  g r a n t  r e v i e w  o f  t h e  F i f t h  D i s t r i c t  

C o u r t  o f  A p p e a l ' s  d e c i s i o n  i n  this c a u s e .  

R e s p e c t f u l l y  s u b m i t t e d ,  

JAMES 13. GIBSON, PUBLIC DEFENDER 
SEVENTH JUDICIAL CIRCUIT 
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terest award to the extent that i t  f d s  to m x d  Baker interest from 
April 1, 1985, [he dare FP, Inc., rerminatcd Bnker from [he 
project. See Ar,oonolrI Ins. Co. v. hlny P!umbing, Cu., 474 So. 2d 
212 (Fla. 1985): Ferrell v. A s h o r e ,  507 So. Id  691 (Fla. 1st 
DCA 1991); United A l m a  Glass v. Bratton Corp., S F.3d 756 
(1 1 th Cir. 1993). 

Affirmed in part; reversed in part; and cause remanded for 
entry of a judgment in accordance with this decision. 

* * *  
S M N G  v. STDNG. 3rd District. #73-1483. August 17. 1994. Appeal from the 
Circuit Coun for Dade Counry. Atfirmed. Sre nrrd cornpare MarcorLr v. 
Marcom. 464 So. 2d 542 (F13. 1985); Grunr v. CorbiK. 95 So. 2d 25 (Fla. 
1957): Solomon v. Gordon, 4 So. 2d 710 (1941): Ml[rh v. Wl[rh. 158 So. 2d 
240 (Fla. 2d DCA 1980); ? W m n  v. Tillmon. 222 So. 2d 218 (FIa. l s r  DCA 
1963); B d m ~ f  v. Bullnrd. 195 So. 2d 876 (Fla. 2nd DCA 1967). Sclnvnnz v. 
Schwartz. 143 So. 2d 901 (na. 2d DCA 1962). 

3rd District. #93-2420. August 17. 1394. Appsd from the Circuit Coun for 
Dadc County. Affirmed. h i i c e  v. M d c .  457 So. 7-d 100s (FIa. 1984): Forenruii 
v. E E  Hunon & Co., 568 So. 2d 531 (FI3. 3d DCX 1990): Horucio 0. Frrrera 
No. Am. Div.. Inc. v. Momso Perfbrrnatlcc Producfs, l~rc.. 5 3  So. 2d 336 (Fla. 
4th DCA 1989). 
DAVIS v. STXTE. 3rd District. #94-345. August 17. 1994. Appeal from the 
Circuit Coun  for Dade Counry. Affirmed. S p e  SIoIr I: DiGuiliu, 491 So. 2d 
1129 (Fla. 1986); Nordelo v. Siule. 603 So. 2d 36 (Fh .  3d DCA 1993). 
STATE v. DAVIDSON. 3rd District. ,494-280. August 17, 1994. A p p l  from 
the Cirruit Court for Dade County. Afirmed. Collier v. Eorrey, 525 So. 2d 971 
(Fla. 1st DCA 1988): SIUI~ v. nvelves. 463 So. 2d 493 (FIa. 2d DCA 1785). 
NORRIS v. STATE. 3rd District. #73-2614. August 17. 1994. Appeal frurn [he 
Circuit Coun  for Dadr: County. Aftirmed. Crrrnrp v. Siote. 612 So. 2d 363 (Fh. 
1933). 

CROWLEY CARIBBEAN TRANSPORT. INC. V. XELA CORPORATION. 

* * *  
Criminal law-Sentencing-Guidelints 
MICHAEL PENNINGTDN,  Appellant. v. STATE OF FLORIDA. Appzllrr. 
5rh District. Case No. 93-2598. Opinion filed August 19. 1994. Appe:il fmrn 
the Circuit COUK for Volusia County. John 1V. l\hfson, 111. Judgc. Counsel 
James B. Gibson, Public Defender, and Nancy Ryan. Assist;inr Public Dcfend- 
er, Daytona Beach. for Appellant. Roben A.  R u i t s m o n h .  Attorney Generd.  
Tallahassee. and Kellir: A. Nielan. Assistant Atromzy Gsncrd. Dnyronn Uexh .  
for Appellee. 
(PER CURIAM.) The sentence in this case is violative of the 
dictates of Xhompson v. Stare, 19 Fla. L. Weekly D1221 (Fla. 
5th DCA June 3, 1994) and must be vacated. Upon remand ap- 
pellant must be given the option to withdraw his guilty plea 
should the court intend to depart from the sentencing guidelines. 
Finally, it is apparent the court’s written community control 
order is different from the judge’spnl pronouncements. 

SENTENCE VACATED; REMANDED. (HARRIS, C.J., 
DAUKSCH and COBB, JJ., concur.) 

* * *  

Criminal la~v-.lud.,ment-Corrcction 
RE:W LUTl IER BRIGHT, Appcl!ant. Y. STATE OF FLORIDA. :4ppc!!se. 
5111 Disrrict. Cafe No. 93-23??. Opinion filed Aupsr 19, 1994, Appr31 I‘mm 
die Circuit Coun for Marion County, Thomas D. Sawya,  Judge. Counsel: 
James B. Gibson, Public Defender and Susan A. F ~ g a n .  Assisnnr Public Dc- 
fender. DJytona Beach. for Appellm. Roben A. Bunerworrh. Atrornz:, Csn- 
e n l .  Tallahassee, and Ann M. Childs, Assistant Atromcy Gznenl, Daytona 
Beach, fcr Appellee. 

(PER CURIAM.) Beau Luther Bright entered a plea of no contest 
to six felonies. We affirm the convictions md sentences imposed 
following his plea. In doing so, we correct a scrivener’s error on 
the judgment to reflect that his plea was to a violation of section 
SlO.OZ(Z) Florida. Statutes, and that aviolation of that section is a 
first degree felony punishable by life imprisonment. 

AFFIRMED as corrected. (SHARP, W., GOSHORN and 
THOMPSON, JJ., concur.) 

* * *  
Ncgotiable instruments-Notes-;lortgage foreclosure-Afir- 
mativc defenses-Fraudulcnt inducement-Plaintiffs sbtus 3s 
holder in duc coiirse 
EARLIE A. ROACH, FRANCE N. ROACH, er al., Appellanrs, v. FEDErUL 
NATlONAL hlORTGAGE CORPORhTlON. Appellee. Sh District. Case 

1062. Opinion filed August 19, 1994. Appenl from the Circuit Coun for BE- 
vanl County, Frank R. Pound, Jr., Judge. Counsel: Steven M. Greenbcq of the 
Law Offices ot’ Stephen L. b s k i n ,  South Xliarni, for Appellants. John W. 
Little, 111. Tmy D. Feeuson and J. Russell Campbell of Steel. Hccfor Sr D ~ v i s ,  
West Pdm Beach, for Appellee. 
(DAUKSCH, J.) Consistent with this court’s recent decision in 
J m e s  v. Nntionsbatik Trust Co. Nat. Ass’n, 19 F.L.W. D14S1 
(Fln. 5th DCA July 8, 1994), we remmd this cause [o the trial 
court for further proceedings with regard only to the issue of 
whether appel1,mts were fraudulently induced to sign the notes 
and mortgages which are the subject of each of their foreclosures 
and, i f  so, whether appellee ever attained the status of a holder in 
due course. 

AFFIRMED in part; REVERSED in part; REMANDED. 
(HARRIS, C.J. and GRIFFIN, J., concur.) 

NOS. 93-728, 93-1026, 93-1057, 93-1058, 93-1059. 93-1060. 93-1061. 93- 

* * *  
Criminal law-Probation-Condition rcquiring payment to 
county First Step program rcvcrsed where condition was not 
orally pronounced and trial court failed to reference statutory 
authority 
SrEPHEN MARC0 MORRIS. Appellant. v. STATE OF FLORIDA. Appel- 

.: ’ lee. 5th District. Case No. 93-1694. Opinion filed August 19, 1994. Appeal 
from h e  Circuit Court for Volusia , Uriel Blount. J t .  Senior Judge. 

~ Apptlltes. . 
authority for the imposition of such costs. See Gedeon v. Store, 

June 13, 1994). 

wil- 
liams v. Stafe, 580 So. 2d 326 (Fla. 5th DCA 1991). If the trial 
courf does reimpose such costs on remand, the trial court shall 
reference the statutory authority for the imposition of such costs. 

AFFIRMED in part; REVERSED in part; REMANDED. 
(HARRIS, C.J., and PETERSON, J., concur. 

(PER CUR1AM.I Trans Atlantic Distributors appeals the trial 636 SO. 2d 178  la. 5th DCA 1994); nomas v. Stare, 633 so. ’ coufl’s order granting motion for a t t o r n ~ ’ s  fees and 2d 1122 (Fla. 5th D W  1994), denied, No. 83,501 (Fla. 

seek reimposition of such costs after Morris has been given adc- 
reserving jurisdiction to determine the m o u n t  of fees. This is a 

be dismissed for lack of jurisdiction. See Winkelman v. Toll, 632 
’* ‘Osrin* 410 2d 

569 (Fla. 1st DCA 1982). 
and DIAMANTIS* 

JJ., concur.) 

is without prejudice [he state non-find, non-aPpea1lable Order this must 
notice opponunity lo be heard On 2d 130 (F1a* 4th Dm 1994); 

DISMISSED* (DAUKSCH, 

* * *  
* * *  A P P E N D I X  1 
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stated that he owns a gun mu na.s prcvtousiy injurcd mother indi- 
viduai under similar circunstar;ccs. 

The co-employee’s amdavit inaimtct! that Conley, visibly 
upset. approached hirn at Travelers’ Orlando office and wantcd 
to discuss an alleged extramarital affair that Conley’s wife LVZ 
having with another employee.’ After 45 minutes of conversa- 
tion, the affiant was able to persuade Conley to icave the premis- 
es without funher incident. Later, he learned from Conley’s wife 
that Conley was carrying a baseball bat in his pant’s leg, that he 
owned a gun and that he might be returning to Traveler’s office to 
hurt  or kill the employee alle,oedly involved with Conley’s wife. 

Travelers alleged the foregoing facts, that i t  had to hire and 
pay security guards to protect its employees and premises, and 
was not able to ascertain Conley’s whereabouts. 

The trial court correctly noted the general principle that a 
court of equity, as a rule, lacks jurisdiction to enjoin the com- 
mission of a crime. But simply because an act is illegal does not 
mean it cannot be proscribed by an injunction i f  grounds for that 
injunction otherwise exist. Davis v. Florida Easr Coasr R. R., 
166 So. 2d 774 (Fla. 2d DCA 1963) (pattern of harassment, 
while criminal in nature, nonetheless warranted injunctive pro- 
cess because acts were detrimentd to public safety). Moreover, 
an injunctive remedy is available to enjoin a trespass “where 
there is a probability of irreparable injury ‘and an inadequate legal 
remedy.” 29 Fla. Jur. 2d Injunctions, $ 40; see also DcRiris v. 
AHZ Corp., 444 So. 2d 93 (Ela. 4th DCA 1984) (irreparable 
injury may be established where damascs arc cstitnable only by 
conjecture). 

In Rrake v. Henson, 448 So. 2d 11105 (Fla. 3d DCA 1984), 
which we cited in our order dircctins the trial court to issue the 
temporary injunction pending resolution of this appcal, the appel- 
lants/plaintiffs argued over m o n y  with n business partner. The 
disagreement allegedly resulted in thc defendnnt threatening the 
plaintiffs with injury to the plaintilTs mnd thcir property. The 
threats continued and the plaintiffs reported them to thc police but  
to no avail. The plaintiffs then filed a suit seeking ;1 temporary 
mutual restraining order without notice, 3 permancnt injunclion 
and other relief. When the cause came for hearing, the trial court, 
on its own motion, dismissed thc cause for lack of subject matter 
jurisdiction. In reversing, the district court held that the trial 
court did have subject matter jurisdiction in the exercise of its 
equity jurisdiction. In so finding the court noted an equity court 
traditionally has been the forum to restrain threatened propcrty 
damages. The court funher noted that the opinion should not bc 
construed as mandating the trial court to issue the permanent 
injunction requested, but simply to proceed with the cause. 
We hold that Travelers’ request for a temporary injunction 

was adequate when it dleged, infer a h ,  that Conley’s threatened 
action would result in irreparable injury because a bloody ram- 
page might occur, there is no remedy for an interruption to appel-’ 
lant’s orderly business operations. and a security guard had to be” ‘  
obtained to intercept Conley, should he return. Travelers’ allega- 
tions, coupled with supporting ’affidavits that Conley not only 
made threats but also took affirmative action to commit violent 
acts on Traveler’s premises, are sufficient to support an order 
granting a temporary injunction. We note that violence directed 
towards one or more individuals committed in business establish- 
ments during business hours is occurring with frequency around 
the nation, and often affects other innocent bystanders both phys- 
ically and emotionally, as well as property. Here, therc exists 
what one could reasonably perceive to be a situation in which 
persons in Travelers’ employ may be in immincnt danger and 
Traveler’s property may be damaged from Conley’s partially 
carried out threats. 

Accordingly, we vacate the order dismissing the action and 
remand this cause for reconsideration by the trial court in light of 
this opinion and the rcquiremcnts of Rule I .6 10(a), Florida Rules 
of Civil Procedure. 

* 

. 

..;,:- 

.... 

REVERSED: RELCIANDED. (COBB ~d DI;IhlXNTIS, !I , 
coccur.) 

‘Thcrc is i io finding drat Conic:{’$ suspicions arc C o t r x I  
- v *  

Criminal law-Sentencing-Habitual violent fclony offendcr- 
Requircnient that dcfcndant be madc aware that smtc o r  j u d g e  
will seek habitual offcnder trcatmcnt prior to plca \vzs not  satis- 
fied by provision in negotiated plea form stating generally the 
maximum sentcncc if defendant is considered habitual viotcnt 
fclony offcndcr 
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ON REHEARING EN BANC 
[Orizinal Opinion at 19 Fla. L. Weekly D256cI 

(HARRIS, C. J.) We grant the Starc’s morion for rehearins en 
b m c ,  withdraw our previous opinion and substitute the t“ol1ow- 
ins. 

Willie T. Thompson entered into a negotiated plea with ihr: 
State in which he acknowledged: 

’rliat should I be determined by tlic Judge to be a Violent LIJhiruJl 
Fclony Offender. and should thc Judge sentence me as such, I 
could rcccivc up  to a maximum setitcnce of 50 years iinprison- 
nient nnd a mandatory minimum of 20 ymrs imprisonmenr and 
that as LO any liabirual ofiendcr sentence I would not be enrirled to 
receive any basic gain tinic. 
The court acceptcd the plea on October 14.‘ On iVovember 12,  

the Judgc filed a Notice and Order for Separate Proceeding to 
Determine i f  Dcfcndnnt is Habitual Felony Offcndcr or Habitual 
Violent Felony Offcndcr. The dcfense moved to strike the notice 
as untimely. Thc judge denied the motion, determined that 
Thompson was an habitual violent felony offender and scntcnced 
him as such. Thompson appeals; we reverse. 

We acknowledge that this court in Oglesby v. Srafc, 627 SO. 
2d 585 (Fla. 5th DCA 1993), rm. denied, Table No. 82,957 
(Fla. March 11, 1394), held that a similar provision in a negoti- 
ated plea satisfied the notice requirement of Ashley v. Stare, 614 
So. 2d 486 (Fla. 1993). On further reflection, we find that such a 
provision does not satisfy the Ash@ standard and reccde from 
Oglesby. 

Asiilqy requires that the defendant must be made aware prior 
fo his plea that either the State intends to seek habitual offender 
treatment or that the court intends on its own to consider habitual 
offender treatment at sentencing. The previously quoted provi- 
sion in the form negotiated plca does not suggest that the dcfen- 
dant will be considered for habitual offcnder treatment: it merely 
informs him generally as to the maximum sentence $ h e  is so 
considered. 

AslilPy requires that the defendant be made aware that some- 
one (the State or the Judge) will seek habitual offender treatment 
prior to his plea so that he can take that into account in deciding 
whether or not to plead. Merely advising him that the law may 
possibly be applicable to hirn (the statute itself gives him that 
notice) is not the same as advising him that someone will actively 
seek to apply it against him. 

A s M q  specifically holds: 
In sum, wc hold that in order for ;I defendant to be Iiabimalized 
following a guilty or nofo plea, thc following must wke p l ~ c  
prior to acceptance of the plea: (1) the defendant must be given 
written notice of intent to habitualize, and ( 2 )  the court must 
confirm thar the defcndant is pcrsonally amre of the possihilir;, 
and reasonable consequenccs of habitualization. 

Ashley, 614 So. 2d at 490. APPENDIX 2 
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In the case at bar, condition two was met; condition one clear- 
ly was not. 

We recede from Ogfrsby, reverse the sentence in this case and 
remand for rescntencing. The Ashley court remanded for resen- 
tencing within the guidelines because that was consistent with 
Ashley’s negotiated plea and Ashley had not requested to with- 
draw his plea. However, the Ashley court did not consider the 
possibility that [be trial court might believe from a review of 
Ashley’s record (a review only possible after the plea because the 
PSI was not prepared pre-plea) that i t  could not in goad con- 
science proceed under the plea. In such instance, we have held 
that the trial court may sentence x it  deems appropriare-con- 
sistent with guideline or habitualintion restrictians-so long as it 
gives the defendant 3n opportunity to withdraw his or her plea 
and proceed to trial.2 Giving the defendant the opportunity to 
withdraw the plea eliminates any prejudice that might otherwise 
occur because of a sentencing decision made on an after acquired 
PSI. At resentencing, therefore, the trial court should either 
sentence within the guideline range or, if i t  believes that a greater 
sentence i s  iustified, so advise the defendant and permit him to 
either accept the greater sentence or withdraw his plea. 

REVERSED and REMANDED. (DAUKSCH, COBB, 
SHARP, W., PETERSON, GRIFFIN, DIAMANTIS and 
THOMPSON, JJ., concur. GOSHORN, J., dissents, with opin- 
ion.) 

’Although Ihc coun assured itself dial Thompson understood the plm.  there 
ms no discussion that the C O U K  intended ID consider habinial offender 
treaancnt. 

:Eolliq y. Slofe, 631 So. 2d 310 (Fla. 5th DCA 1994). 

(GOSHORN, J., dissenting.) Today, the majority unnecessarily 
expands the rule announced by the supreme court in A s h l q  v. 
Slnte, 614 So. 2d 486 (Fla. 1993) and imposes yet another rc- 
quirement on the already overburdened trial judges of the State of 
Florida. In my view, attempting to comply with the majority’s 
directive is unnecessarily burdensome in practice, is not needed 
to provide a defendant with the required constitutional protcc- 
tions, and is certain to generate legal challenges. 

Justice Shaw succinctly set forth the analysis supporting the 
court’s decision in Ashlq: 

Id. at 490 (footnote omitred). The majority, reasonably, inter- 
prets this language to require that a defendant be advised, nor of 
thepossibiliry of habitualimtion, but that someone (i.e, the coun 
or the state) will “actively seek his habitualiution.” However, 
further adding to the confusion x to the proper interpretation of 
Ashley is the footnote to the last quoted language stating that “the 
defendant should be told of his or her eligibiliry for habitualin- 
tion.” Id. (emphasis added). 1 conclude that a fair reading of the 
entire Ashley opinion requires only that a defendant be advised or 
acknowledge that he knows of the possibilhy, eligibifiry and 
consequences of habitualization. 

My concern about the majority’s insistence that a defendant be 
advised that either the court or rhe state will (as distinguished 
from may) attempt to habitualize is not merely theoretical. There 
are consequences, both legal and practical. Requiring the court to 
announce to a defendant, before accepting his or her plea, that the 
court will (as opposed to may) habitualize requires the court to 
mnke its decision prior to receipt and review of a presentence 
investigation, $ 921.231, Fla. Stat. (1993), prior to a sentencing 
hearing and prior to review of any victim impact, 5 921.143, Fla. 
Stat. (1993), all of which is contrary to the requirements of a 
sentencing hearing and is sure to raise additional 1egA challenges 
and charges that habitualintion is being imposed indiscriminate- 
ly. Likewise, to require the state to announce that i t  wiII (= op- 
posed to may) attempt to habitualize will provide further fodder 
to the voices challenging the state’s use of the habitual offender 
statutes. In this regard, I note that often at or immediately before 
a plea. the trial court, the state and indeed the defendant, are 
unaware of the defendant’s eMct criminal history. Accordingly, 
rhc court can only m o u n c e  that, if the defendant’s history so 
justifies, the court may consider or the state may seek to habitua- 
iize the defendant. 

I believe <he plea agreement in this c x e  affords the defendant 
the essential protections required by Ashley. There is no need to 
recede from Oglesby v. Slate, 627 So. 2d 585 (Fla. 5th DCA 
1993), review denied, No. 82,987 (Fla. Mar. 11, 1994) and it is 
bad policy to do so. I would affirm. 

Criminal law-Scxual battery 
JERRY DOYLE FARMER. ADDehnt. v. S A T E  OF FLORIDA. Appcllet. 

* * *  

. 

’ 
protections provided by the above quoted portion o f h h l q .  

summarizing its holding, worded its opinion as follows: 
The confiict. however, arises because the Ashley court, in 

In sum, we hold Ih3t in order for a defendant 10 be habitualized 
following a guilty or nolo plea, the following must take place 
prior to acceptance of the plea: 1) The defendant must be given 
written notice of intent to habitualize, and 2) the court must 
confirm that the defendant is personally a w x e  of the possibility 
and reasonable consequences of habitualiution. 

doctor’s testimony support Farmer’s assertion of innocence. 
The doctor testified he found no evidence of any sexual bat- 

tery or activity when he examined the child the day following the 
alleged sexual battery. The child lacked my hymen at all. He said 
this was most unusual in a child of fourteen who was not sexually 
active. 

of sexual battery the prior night woulc 

, 

.. 

He testified that had the child beer APPENDIX 3 


