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STATEMENT OF THE CASE AND FACTS 

Respondent was charged by amended information with two counts 

of unlawful sale of a counterfeit controlled substance and one 

count of unlawful possession of cocaine ( R  36-37). Respondent 

plead guilty to two counts of unlawful sale of a counterfeit 

controlled substance and to the lesser included offense of 

attempted possession of cocaine (R 38-39). The written plea 

agreement contained the following: 

4. I have read the information or 
indictment in this case and I understand the  
charge(s) to which I enter my plea(s). My 
attorney has explained to me the total maximum 
penalties for the charge(s) and as a result 1 
understand the following: 

f * * 
c. That should I be determined by 

the Judge to be a Violent Habitual Felony 
Offender, and should the judge sentence me as 
such, I could receive up to a maximum sentence 
of 20 years imprisonment and a mandatory 
minimum of - -  years imprisonment and that 
as to any habitual offender sentence I would 
not be entitled to receive any basic gain 
time . 

d. That should I be determined by 
the Judge t o  be a Non-Violent Habitual Felony 
Offender, and should the judge sentence me as 
such, I could receive up to a maximum sentence 
of 20 years imprisonment and a mandatory 
minimum of - -  years imprisonment and that 
as to any habitual affender sentence I would 
not be entitled to receive any basic gain 
time. 

* f * 
(R 38) (Appendix A ) .  The plea agreement also set forth that 

respondent was aware of all of the provisione and representations 

of the plea agreement, that he discussed the plea agreement with 
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his attorney and that he fully understood it ( R  39)  - Respondent 

signed the written plea agreement ( R  4 ,  7 ,  3 9 )  - 
During the plea hearing held on March 18, 1993, respondent 

stated that he had thoroughly read the plea agreement (R 7 ) .  

Respondent also stated he had an adequate opportunity to ask 

questions of his attorney about the plea agreement ( R  7). 

Respondent understood the agreement and had no questions about it 

(R 8 )  - Respondent understood that  a notice of intent to 

habitualize could be filed and if respondent was found to be a 

habitual offender his sentencing exposure would double to up to 20 

years (R 10) I Respondent also understood that  he would not be 

entitled to basic gain time on any habitual offender sentence (R 

10). Respondent stipulated to a factual basis based on the facts 

contained in the affidavits ( R  10-11). The trial judge found 

respondent's plea was freely, voluntarily, knowingly and 

intelligently made and the plea was accepted (R 11) The plea 

agreement was filed on March 18, 1993 (R 3 8 ) .  

a 

On August 2, 1993, the trial judge filed notice and order fo r  

a separate proceeding to determine if respondent qualified as a 

habitual felony offender (R 40-41). Respondent filed a motion to 

strike the trial judge's notice of habitual offender sentencing ( R  

4 2 ) .  

On September 29, 1993, the sentencing hearing was held (R 16- 

27). The trial judge denied the motion to strike (R 19, 5 7 ) .  

Respondent had no submission as to whether he qualified as a 

habitual offender (R 19). The trial judge found, based upon 

a 
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respandent's prior convictions, that respondent qualified as a 

habitual offender (R 19-20, 21, 47, 49-50) + Counsel for respondent 

requested that respondent be kept in county jail until bed space 

became available in a treatment program (R 20). Respondent had 

nothing to say in his own behalf ( R  2 0 ) .  Respondent was 

adjudicated guilty (R 21, 4 4 ) .  Respondent was given a total 

sentence of five years incarceration followed by five years 

probation (R 21-22, 4 6 - 4 8 ) .  

Respondent appealed his conviction and sentence to the Fifth 

District Court of Appeal (R 58). On August 26, 1994, the Fifth 

District vacated respondent!@ sentence and remanded pursuant t o  the 

Fifth District's opinion i n  Thommo n v. Stat  e, 638 So. 2d 116 (Fla. 

5th DCA 1994), review gendinq, case no. 83,951. Smith v. State, 

642 So, 2d 69 (Fla. 5th DCA 1994) (Appendix B ) .  Judge Griffin 

dissented finding that the trial judge's oral pronouncements were 

sufficient. Smith, at 70-71. In Thornwon, , su~rq, the Fifth 

District found that the acknowledgement contained in the plea 

agreement of the penalties that the defendant could receive if 

habitualized was insufficient to constitute notice of intent to 

habitualize. The acknowledgement found to be lacking in Z&G@&Q- n 

is the same as that found in respondent's plea agreement (R 38); 

Thommm, at 117. 

Petitioner filed a notice to invoke jurisdiction. 

Jurisdictional briefs were filed by both petitioner and respondent. 

On January 18, 1994, this court accepted jurisdiction. 
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S-Y OF ARGUMENT 

The Fifth District erred in determining that the plea 

agreement in this case was insufficient to give respondent notice 

that he may be sentenced as a habitual offender. Respondent read, 

understood, signed and discussed the plea agreement with his  

attorney. The plea agreement set f o r t h  that respondent could be 

habitualized, the  maximum sentence he faced and that he would not 

be entitled to gain time. Petitioner asserts this was sufficient 

notice. It is both improper and impossible to inform a defendant 

that he llwillll be habitualized; the most that may be said is a 

defendant may or possibly could be habitualized. If the plea 

agreement was insufficient notice, any error in failing to give 

respondent separate written notice was harmless as respondent had 

actual notice that he may be habitualized, The decision in this 

case should be quashed, respondent's conviction and sentence 

reinstated and the decision in Thomnson, supra, overruled. 

Furthermore, this court should re-examine and clarify its 

decision in A s h l a ,  infra.  The decieion in t h i s  case and in 

Thornson, -, crystallizes the problems inherent in the 

practical application of this courtls decision in Ashlev, infra. 

Tho- n, -, and the other cases cited herein indicate that 

Ashlev, infrg, raised more questions than it answered. Ashlev, 

infra, should be clarified to reflect that notice which s t a t e s  only 

the polssibilitythat a defendant may be habitualized is sufficient. 

Also, the affect of gain time or early release on a defendant's 

sentence is a collateral consequence, not a direct consequence. 

4 



Ashlex, infra, shauld be clarified to reflect that a trial judge 

need only inform a defendant of the maximum possible sentence which 

may be imposed, not that he or she may serve more or less of that 

sentence depending upon which sentencing scheme the  defendant is 

sentenced under. Finally, Ashlev should be clarified as to whether 

or not an objection is required to preserve the issue for appellate 

review where some form of notice was given and the defendant later 

claims the notice was insufficient. 

5 



GUMENT 

POINT 0 N APPEAL 

THE FIFTH DISTRICT COURT OF APPEAL ERRED IN 
FINDING THAT RESPONDENT HAD NOT BEEN GIVEN 
NOTICE OF THE INTENT TO HABITUALIZE PRIOR TO 
RESPONDENT ENTERING HIS PLEA; THE PLEA FORM 
RESPONDENT SIGNED, READ AND UNDERSTOOD GAVE 
RESPONDENT SUFFICIENT NOTICE, AS IT SET FORTH 
THE MAXIMUM SENTENCE THAT COULD BE IMPOSED IF 
RESPONDENT WAS HABITTJALIZED AND THAT 
RESPONDENT WOULD NOT BE ENTITLED TO BASIC GAIN 
TIME; DUE TO THE CONFUSION CREATED BY THIS 
COURT'S DECISION IN -, I N F W ,  THIS COURT 
SHOULD REVISIT AND CLARIFY ASHLEY. 

In the instant case, a separate written notice of intent to 

habitualize was not filed prior  to the entry of respondentls plea. 

However, unlike in Ash l e y v ,  state , 614 so. 2d 486 (Fla. 199% the  

f a i l u r e  to file a separate written notice is not fatal in this 

case. The plea agreement which respondent read, understood and 

signed set forth the following: 

4 .  I have read the information or 
indictment in this case and I understand the 
charge(s) to which I enter my plea(s). My 
attorney has explained to me the total maximum 
penalties for the charge(s) and as a result I 
understand the following: 

* * 

c. That should I be determined by 
the Judge to be a Violent Habitual Felony 
Offender, and should the judge sentence me a6 
such, I could receive up to a maximum sentence 
of 2Q years imprisonment and a mandatory 
minimum of - -  years imprisonment and that 
as to any habitual offender sentence I would 
not be entitled to receive any basic gain 
t i m e .  

d. That should I be determined by 
the Judge to be a Non-Violent Habitual Felony 
Offender, and should the  judge sentence me as 
such, I could receive up to a maximum sentence 
of 20 years imprisonment and a mandatory 
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minimum of - -  years imprisonment and that 
as to any habitual offender sentence I would 
not be entitled to receive any basic gain 
time. 

(R 38) (Appendix A). Petitioner asserts that the written plea 

agreement complied with section 775.084 (3) (b) , Fla. Stat. (1991) 
and this court's decision in m, auora. 

Petitioner asserts that the Fifth District's decision in this 

case and in Thomgson, Supra, is incorrect. In Thrlmmon, the Fi f th  

District held that a plea agreement which contained the identical 

language set forth above was insufficient notice as required by 

section 775.084 and Ashley, f i u ~ r a .  In Thomsan , the Fifth 

district overruled their prior decision in Osleabv v, State , 627 

So. 2d 585 (Fla. 5th DCA 19931, =. denied, Case no. 82, 987 (Fla. 
March 11, 1994) ,l wherein they held that the identical language in 

a plea agreement satisfied and that the harmless error 

analysis of v. S t a t e  , 609 So. 2d 598 (Fla. 1992), applied.' 

Petitioner asserts that the  Fifth District not only elevated form 

over substance in reaching the decision it did in Thomrsso n, but 

@ 

also ignored this court's decision in Massev v, State, 609 So. 2d 

598 (Fla. 1992). The majority in likewise ignored the  

sound and logical reasoning of Judge Goshorn's dissent. Petitioner 

further arrests that the decision in Thamnso n, BuDra, not only 

(Appendix C) 

'oglesby sought review by this court based upon conflict with 
Ashley. This  court denied review. Petitioner asserts that by 
declining to accept jurisdiction this court approved the decision 
in -. 

7 



expands the decision in Ashley, but crystallizes the problems 

inherent in the practical application of Ashlev. 

Section 775 .084(3 )  (b) provides: 

Written notice shall be served on the 
defendant and his attorney a sufficient time 
prior to the entry of a plea or prior to the 
imposition of sentence so as to allow the 
preparation of a submission on behalf of the 
defendant. 

The purpose of the notice requirement is to prevent a defendant 

from being surprised at sentencing and to allow the defendant 

and/or the defendant's attorney the opportunity to prepare for the 

hearing. Massey, at 600; gJg@ Robprts v. I 559 So. 2d 

2 8 9 ,  291 (Fla. 5th DCA 1990). Section 7 7 5 . 0 8 4 ( 3 )  (b) does not 

specify the  form the written notice must take or the words the 

notice must or must not contain, 

The F i f t h  District has elevated form to a new height over 

substance in Thomgson. In finding the written plea agreement to be 

insufficient to give the defendant notice of habitual offender 

sentencing, petitioner asserts that the Fifth District found that 

the procedural aspect or the actual written notice was of paramount 

importance to the substantive purpose, preparation of a submission 

in the defendant's behalf. Petitioner asserts that such a finding 

places the importance an the wrong portion of section 

775 .084(3 )  (b). 

In this case, the plea agreement stated that a hearing may be 

set to determine if respondent qualified as a habitual felony or 

violent felony offender ( R  38) (Appendix A ) .  The plea agreement 

set forth the maximum sentences respondent was facing if found to 
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be a habitual offender. A t  neither the plea nor the sentencing 

hearing did petitioner argue, object or complain that he did not a 
know that he was facing a possible sentence as a habitual offender 

(R 1-15, 16-27). Petitioner acknowledges that this court has held 

that such an objection is not necessary for  the preservation of the 

issue for appellate review where no notice has been given. Ashlgy, 

at 490. Petitioner asserts that an objection was necessary i n  this 

case, as respondent was given notice, However, whether an 

objection was required or not, petitioner asserts that the lack of 

such an objection in this case is telling and supports petitioner's 

claim that respondent had knowledge of possible habitual offender 

sentencing. The written plea agreement was sufficient written 

not ice. 

Should this court  determine that the plea agreement was 

insufficient written notice, respondent had actual notice and any 

failure to provide separate written notice was harmless in this 

case pursuant to Massey, gupra. The Fifth District in Qglesbv 

found that Massey applied to such situations. The Fifth District 

31n &&Jgy, at 490, this court held that an objection to lack 
of notice was not required to preserve the  issue for appellate 
review as it is a purely legal sentencing issue. Petitioner 
asserts that the only time an objection would not be required is in 
an Aahlev-type situation, i . e . ,  the defendant pled with absolutely 
no notice or knowledge that he or she may be habitualized. 
Petitioner asserts t h a t  in cases such as the inatant one, where a 
defendant has both knowledge and notice that he may be habitualized 
an objection to the form of the notice is required. Here, 
respondent was given notice in the plea agreement. There was no 
objection to the form of the notice. Petitioner asserts that 
respondent's failure to abject waived the issue for appellate 
review. This court should clarify Ashley so that it is clear under 
what circumstances an objection is required and when one is not. 
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ignored W s s e y  in overruling Oslesbv. Thorn-, supra. 

Petitioner asserts that it was error for the Fifth District to 

ignore Massev, as Masaev is applicable to the  instant case. 

In Massev, at 598-599 ,  Massey had actual knowledge that he may 

be sentenced as a habitual felony offender although he was never 

served with written notice. This court found any error was 

harmless. a. at 600. In the  instant case, the  plea agreement 

informed respondent that he could be sentenced as a habitual felony 

offender and gave respondent and his attarney an opportunity to 

prepare for the hearing. Respondent went over the agreement with 

his lawyer prior to entering his plea, understood the agreement and 

signed the agreement (R 4, 7, 8, 39). Furthermore, prior to the 

trial judge accepting respondent's plea, the trial judge told 

respondent that he could be sentenced as a habitual offender and he 

was facing a maximum sentence of 20 years as a habitual offender (R 

10). 

Petitioner asserts that the purpose of the written notice 

requirement was accomplished in this case, as respondent had actual 

notice, both from the plea agreement and the t r i a l  judge, that he 

could be facing a habitual offender sentence and what that maximum 

sentence was. Respondent was given an opportunity to prepare for 

the  hearing. "It is inconceivable that [respondent] was prejudiced 

by not having received the written notice [prior to the entry of 

his plea]. at 600. The failure to provide written notice 

was harmless in this case. -, -; UwiR v. State , 636 So. 

2d 154 (Fla. 1st DCA 1994); field v, sta te, 618 $a. 2d 1385 
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(Fla, 2d DCA 1993); &gg also v. State, 630 So. 2d 597 (Fla. 

1st DCA 1993) (any error in =In, to determine that predicate @ 
offense had not been pardoned or set aside was harmless); Critton 

v. State , 619 So. 28 495 (Fla. 1st DCA 1993) ( S a m ) ;  Green V. 

State, 623 So. 2d 1237 ( F l a .  4th DCa 1993) (any error in 

habitualization was harmless); Suare z v. State , 616 SO. 28 1067 

(Fla, 3d DcA 1993) (any error in failing t o  make requi red  statutory 

findings was harmless where defendant accepted habitual offender 

sentence and waived right to hearing); Boaaventure v. State , 637 

So, 2d 55 (Fla. 5th DCA 1994) (where evidence unrebutted, error i n  

failing to make specific findings in support of habitual offender 

sentence was harmless) ; Poma v, S W  , 635 So. 2d 114 (Fla. 5th 
DCA 1994) (same) a 

In Tho mpson and in this case, the Fifth District held that the 

acknowledgement in the written plea agreement did not comply with 

ashlev because the plea agreement said that respondent may be 

sentenced as a habitual offender rather than respondent would be 

sentenced as a habitual offender. Petitioner asserts that  this 

court did not hold in Ashlev that a defendant must be told 

unequivocally that he would be sentenced as a hab i tua l  offender 

prior to entering his plea, only that he may or possibly could be 

facing such a sentence, The Fifth District played a game of 

semantics which did not need to and should not have been played. 

In Ashley, at 480, this court held that 

in order for a defendant to be habitualized 
following a guilty or nalo plea, the following 
must take place prior to acceptance of the 
plea: 1) The defendant must be given written 



notice of intent to habitualize, and 2) the 
court must confirm that the defendant is 

ssibilit and personally aware of the 
reasonable consequences of a L ua rzatian, 
(Footnote omitted; emphasis added). 

f%-€--+ 
In reaching this holding, this cour t  set forth the following: 

Because habitual offender maximums 
clearly constitute the tvmmaximum possible 
penalty provided by law"--exceeding both the 
guidelines and standard statutory maximums-- 
and because habitual offender sentences are 
imposed in a significant number of cases, our 
ruling in Williams [v .  State ,  316 So. 2d 267 
(Fla. 1975),1 and the plain language of 
[Florida Rule of Criminal Procedure] 3.172 
require that before a court may accept a 
guilty or nolo plea from an eligible defendant 
it must ascertain t ha t  the defendant I s  aware 
of the ossibilit and reasonable consequences 

To state the obvious, in 
order for the plea to be "knowing," i . e . ,  in 
order for the defendant to understand the 
reasonable consequences of his or her plea, 
the defendant must Irknowff beforehand that his 
or her potential sentence ma be many times 

under the guidelines . . , 

of habitua w Ization. 

greater what it ordinarily + wou d have been 

Ashlev, at 489 (emphasis added). 

There is nothing in AF;hlev to indicate that this court 

intended that a defendant be told prior to entering his plea that 

he would, as the Fifth District held, be sentenced as a habitual 

felony offender. Furthermore, section 775.084(3) (b) does not 

specify the form the written notice must take or the words it must 

or must not contain. According to Ashlev, the defendant must only 

know of the possibility that such sentencing m y  occur. The Fifth 

District ignored the plain language of AahleY_. 

The use of the word "mayn in the plea agreement told 

reepondent of the possibility that he could be sentenced as a 
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habitual felony offender. It would be not only improper, but 

impossible to tell a defendant that he will be sentenced as a 

habitual offender, as opposed to telling the defendant he or she 

may be habitualized. While a defendant may have the requisite 

convictions, the state may be unable to document those convictions. 

If the state is unable to offer certified judgements and sentences 

and the defendant 

defendant will not 

does not stipulate to his prior record, the 

be found to be a habitual offender. In such a 

case, having told ,he defendant that he would be habitualized was 

error and may be grounds for the defendant to withdraw his plea. 

If part of the plea agreement was that  the defendant would be 

sentenced as a habitual offender and the defendant was not SO 

sentenced, the state would also have grounds for invalidating the 

plea agreement. The purpose of the notice is not to inform the 

defendant t ha t  he or she will be habitualized, but rather that he 

or she may be habitualized. 

Furthermore, as pointed out by the dissent of Judge Goshorn in 

Thongs,- on, at 118, [tlhere are consequences, both legal and 

practical" to the state or the trial judge advising a defendant 

that  he will be habitualized, 

Requiring the court to announce to a 
defendant, before accepting his or her plea, 
t ha t  the court will (as opposed to may) 
habitualize requires the court  to make its 
decision prior to receipt and review of a 
presentence investigation, section 921.231, 
Fla. Stat. (1993), prior to a sentencing 
hearing and prior to review of any victim 
impact, section 921.143, Fla. Stat. (19931, 
all of which is contrary to the requirements 
of a sentencing hearing and is sure to raise 
additional legal challenges and charges that 
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habitualization is being imposed 
indiscriminately, Likewise, to require the 
state  to announce that it will (as opposed to 
may) attempt to habitualize will provide 
further fodder to the voices challenging the 
state's use of the habitual offender statutes.  
In this regard, I note that often at or 
immediately before a plea, the trial court, 
the state and indeed the defendant, are 
unaware of the defendant's exact criminal 
history. Accordingly, the court can only 
announce that, if the defendant's history 60 
justifies, the court may consider or the s ta te  
may seek to habitualize the  defendant. 

Thoqso n, at 118-119. Petitioner respectfully requests this court 

clarify its decision in Ashley to reflect that all t ha t  is rewired 

for the notice requirement to be met is that the defendant be aware 

that he or she may or possibly could be sentenced a6 a habitual 

felony or violent felony offender. AS set for th  above by 

petitioner and Judge Goshorn, this court could not have intended in 

Ashley that a defendant be told he would be sentenced as a habitual 

offender, as such would clearly be improper. 

Another obvious problem with this court's decision in Ashlev 

is its determination that the affect of gain time or early release 

on a defendantla sentence is a direct consequence of a plea. while 

petitioner agrees that a defendant should be told prior to entering 

a plea that he or she may be habitualized which means the 

possibility of an enhanced sentenced being imposed, petitioner 

reapectfully submits that this court was in error when it also 

determined in Ashlev that a defendant should be told that 

"habitualization may affect the possibility of early release 

through certain programs, . . . Iv Rshlev, at 490 n.8, This court 

appears to have confused the amount of time a defendant may 
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actually serve in j a i l  with the maximum sentence which may be 

imposed upon a defendant. while a defendant ehould be aware of the  

maximum penalty he faces, whether as a habitual offender or not, 

petitioner asserts that how much of that sentence the defendant may 

actually serve due to the various types of gain time or early 

release is irrelevant, 

In deciding &JJJ&$Y, this court relied on Boykin v, Alabama, 

395 U.S. 238, 242,  89 S. Ct. 1709 (1969); Williams v, State , ,  316 

So. 2d 267 (Fla. 1975); aLas;k v. S- , 599 So. 2d 1380 (Fla. 1st 

DCA 1992); Florida Rule of Criminal Procedure 3.172(c) (1); and 

Professor LaPave. AS will be set forth below, not one of these 

five authorities holds that a defendant should be told that he or 

she will not receive gain time or will not be entitled to some form 

of early release if habitualized. 

In Boykin, sums, the United States Supreme Court addressed a 
the acceptance of a guilty plea without an affirmative showing 

that the plea was intelligent and voluntary. Nowhere in W k i n  did 

the court hold that in order for a plea to be knowing the defendant 

must know that under certain sentencing schemes he or she may not 

be entitled to ear ly  release and may have to serve t he  entire 

sentence imposed. Petitioner asserts that the receiving of gain 

time or some ather f o m  of early release is not a constitutional 

right. Gain time and early release programs are a creation of the 

state legislature and can be changed or taken away at anytime by 

the legislature. -a lly Ch. 93-406,  Laws of Pla. (repealing 

section 944 .277) ;  Op. A t t ' y .  Gen. 92-96 (1992); Dusse r v. GraG, 

15 



610 So. 2d 428 (Fla. 1992); waite v, $ ins1 e t a n  , 632 So. 2d 192 
(Fla. 3d DCA 1994). It is impossible for  anyone to accurately 

predict how future changes will affect a particular defendant's 

sentence. 

In Ashlev, at 488, this court quoted from Williams I suxlra- 

The Williams decision set forth the three essential requirements 

for taking a guilty plea. fi. at 271. The second requirement is 

that the ''defendant must understand the nature of the charge and 

the consequences of his [or her] plea. The purpose of this 

requirement is to ensure that he [or she] knows . . . what maximum 
penalty may be imposed for the offense with which he [or she1 is 

charged. '' s. ; - al.aa Hinman v, Un ited Stat- I 730 F.2d 649 

(11th Cir. 1984) (district court need only advise a defendant as to 

the charges, the mandatory minimum penalty and the maximum possible 

sentence). No where in Williams did this court hold that a 

consequence of a plea included any reference to whether a defendant 

would or would not receive gain time or be entitled to some other 

early release program. The consequence is the maximum sentence 

which may be imposed, NOT - the amount of gain time or other form of 
early release a defendant will or will not receive. 

In order for a plea to be knowing, this court in Ashley, at 

489, stated that the defendant must know the maximum possible 

sentence "and that he or she will have to serve more of it.'' This 

court then noted that this view was endorsed by the F i r s t  

District's decision in Black, . su~ra,  and Professor LaFave. In 

quoting from the mack decision, this court quoted from Judge 
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Zehmerls special concurrence. Judge Zehttter did not state tha t  a 

defendant must be t o l d  that he or she will not receive the same 

amount of gain time if habitualized. while Judge Zehmes stated 

that the trial judge failed to determine i f  Black understood the 

significance of being sentenced as a career criminal, petitioner 

asserts that the "significance1r referred to is not that Black would 

receive less gain time, but that Black was facing a maximum 

sentence that  was double what the plea agreement indicated. 

Neither the majority nor the concurrence in Black hold that  a 

defendant must be t o ld  he or she will not receive the same amount 

of gain time as someone who was not habitualized. 

Furthermore, Professor LaFave likewise does not support this 

courtfs determination that a defendant should be told that as a 

habitual offender he or she will serve more of his or her sentence. 

Professor LaFaveIs only endorsement is that a defendant should be 

told of the m a x i m  possible penalty that could be imposed. 

Professor LaFave makes na mention that a defendant should be told 

he or she may have to serve more of a sentence depending upon under 

which sentencing scheme the defendant: is sentenced. 2 Wayne R. 

LaFave & Jerold R. Israel, Criminal Procedure section 2 0 . 4  (1984) . 
Finally, petitioner asserts that r u l e  3.172 (c) (1) does not 

require that a defendant be told that if habitualized he will serve 

a greater portion of his sentence. Sta te  v . Will, 645 Sa. 2d 

91, 95 (Fla. 3d DCA 1994) .  This court has previously held t ha t  

rule 3.172(c) "sets forth the required areas o f  inquiry when the 

t r i a l  court accepts a plea. M.; state v. G i n e m  , 511 So. 2d 960 
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(Fla, 1987). Rule 3.172(c) (1) requires only that a defendant 

understand l'the nature of the charge to which the plea is offered, 

the mandatory m i n i m u m  penalty provided by law, if any, and the 

maximum possible penalty provided by law . . . I 1  Petitioner asserts 

that the maximum possible penalty provided by law does not mean the  

m&dmwn possible sentence less gain time or some other form of 

early release. The maximum poasible penalty provided by l a w  for a 

third degree felony is five years unless a habitual offender 

sentence is to be imposed. The maximum possible penalty then 

doubles and becomes ten years. Irrespective of gain time or early 

release, the m a x i m  possible t i m e  a defendant may be incarcerated 

for a third degree felony is either 5 years or 10 years as a 

habitual felony offender.4 AS the Second District stated in 

S i m  ns v. Statg , 611 So. 2d 1250, 1252 (Fla. 2d DCA 1992): 

. . . It is one thing, however, to insist 
that a defendant be warned his sentence may be 
extended, and another to require an additional 
warning that a determinate sentence will not 
later be shortened. 

While the trial judge is required to advise a defendant of the 

maximum possible penalty provided by law which he or she is facing, 

t he  t r i a l  judge is not required to advise the defendant of every 

collateral consequence which may ,follow a guilty or no contest 

plea. ZaltlbUtQ v. St ate, 413 So. 2d 461 (FXa. 4th DCA 1982); 

Simo ns, at 1252; Polk V. S t a  te, 405 So. 2d 7 5 8  (Fla. 3d DCA 19811; 

Blackehear v. Stat&, 455 So. 2d 555 (Fla. 1st DCA 1984); &&S Z i k ~ 2  

41n a perfect world, a defendant would serve the sentence 
imposed, day for  day. However, we do not live in a perfect world 
and convicted criminals reap this benefit. 
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W j L l ,  at 94 (quoting Finebra , at 960-961 (emphasis added): "It is 

clear under both s ta te  and federal decisions that the t r i a l  court 

judge is under no duty to inform a defendant of Che collateral 

consequences of his g u i l t y  p l ea . I1 ) ;  Hirunan, B p r a  (court not 

required to explain special parole and its consequences). 

. . "The distinction between 'direct' and 
Icollateral' consequences of a plea, while 
sometimes shaded in the relevant decisions, 
turns on whether the result represents a 
definite, immediate and largely automatic 
effect on the range of the  defendant's 
punishment." 

Zambuto, at 462 (citation omitted). According to Gneb rg, at 961,' 

the trial judge's obligation to enaure that a defendant understands 

the direct consequences of his or her plea encompasses "only those 

consequences . . . which the trial court can impose,1t The other 

consequences of which a defendant must be informed are contained in 

rule 3.172(c). 

Prior t o  Ashley, the loss of or accumulation of gain time was 

considered to be a collateral consequence. Simmons, at 1252-1253; 

B9rt;rm v, $tm , 646 Sa. 2d 253 (Fla. 1st DCA 1994); will, GuT)Ta; 

Levens Y.  State I 598 So. 2d 120 (Fla. 1st DCA 1992); Wright V, 

State, 583 So. 2d 399 (Fla. 1st DCA 1991); BlLackshfaX !z!u&xs; Ladner 
v. Hende rson, 438 F.2d 638 (5th Cir. 1971). Also, when parole was 

previously available there was no requirement that a defendant be 

warned about parole eligibility, because parole was viewed as a 

'Ginebra was superseded by the amendment to rule 3.172 (c) ( 8 )  . 
while the holding of Ginebra, deportation is a collateral 
consequence, has been superseded, petitioner asserts that Ginebra 
remains good law. 

19 



matter of legislative and executive grace; not a direct consequence 

of a plea. Simons, at 1253; B e e  a l so  Himan , jxma (court not 

required t o  explain special parole and its conseqUences); Mo~Xles- 

War7 'arda v. United St ates, 440 F.2d 775 (5th Cir. 1971) (fact tha t  

trial judge failed to advise defendant of his ineligibility for 

parole does not invalidate guilty plea). Likewise, there was no 

duty to warn those who opted for a guidelines sentence that they 

were ineligible for  parole under the guidelines. U.;  Glover V,  

State, 474 So. 2d 886 (Fla. 1st DCA 1985).6 This Court's language 

in Ashley that the defendant should be told "the fact that 

habitualization may affect the possibility of early release through 

certain programsct is wholly inconsistent with this court 8 decisian 

in Cinebra and the above cited cases. 

As previously stated, gain time and other ear ly  release 

programs are established by the legislature. The trial judge has 

no control over haw much gain time a defendant may or may not 

receive. The t r i a l  judge also has no control over whether a 

defendant qualifies for Some form of early release, The only 

situation which petitioner can envision in which the trial judge 

has some form of control is when the trial judge retains 

'It appears that t h i s  court has determined, post -AshW, that 
the earning of provisional credits is a collateral conseq~~ence, as 
provisional credits could not "possibly be a factor a t  sentencing 

638 So. 2d 5 0 0 ,  501 (Fla. 1994); g g s  also Dusse r v, Roder ick, 584 
So. 2d 2 (Fla. 1991). The Eleventh Circuit has likewise found 
Florida's control release is comparable to provisional credits, as 
nthe purpose of control release is to address the administrative 
problem of prison overcrowding, g.g& t o  confer a benefit on the 

or in deciding to enter a plea bargain." Grlff in v, Singletagy, 

prison population." Bock v. Sinqleta rvI 8 Fla. L. Weekly Fed. 
C943, C944 (11th Cir. January 9, 1995). 
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jurisdiction. The retention of jurisdiction is a consequence which 

the trial judge can impose and is a direct consequence of a plea. 

State v. Green, 421 So. 2d 5 0 8  (Fla. 1982). However, petitioner 

disagrees with and questions this court's logic as to why retaining 

jurisdiction is a direct consequence of a plea.  Petitioner asserts 

that retaining jurisdiction is a, direct consequence because the 

trial judge imposes such a restriction, not because a defendant may 

have to serve more of the sentence imposed. 

As stated above, the only consequence of the sentence which is 

a direct consequence is the m a x i m u m  possible sentence which may be 

imposed by law. [ l loss  of basic gain time 

is not a consequence which the trial court imposes. Accordingly, 

loss of eligibility for basic gain time is a collateral consequence 

Petitioner asserts that 

of a plea ."  Will, at 95. 

was not I t  should be pointed out to this court that Gine'bra 

cited in ARhlev. It is not at all clear as to whether C&g%$!za was 

given any consideration in the writing of the Ashlev opinion. The 

lack of reference to Ginebrs gives rise to but one conclusion: 

"the primary consideration in &&.J&iy was the state's complete 

fa i lure  to advise the defendant of its intent to seek habitual 

offender sentencing prior to the entry af the guilty." Horton, at 

2 5 6 .  

In determining that a direct consequence of a plea is that 

Ilhabitualization may affect the possibility of early release 

through certain programs . . .I1, this court went beyond the issue 

raised in &shlev. It is not clear in Ashlev whether this court 
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intended that f a i l u r e  to so infarm a defendant requires an 

automatic or per se reversal. Petitioner asserts that the  failure 

to so inform a defendant does not render his or her plea 

involuntary and does not result in an automatic reversal. 

Informing the defendant of a collateral matter is aspirational at 

best. &.g Hortoq, at 256; Simmons, at 1253. 

Section 775.084 ( 4 )  (e) provides that a habitual offender 

sentence is not subject to the sentencing guidelines, that a 

defendant sentenced as a habitual offender shall not get the 

benefit of chapter 947, and shall not be eligible for gain time 

with the exception of up to 20 days incentive gain time as provided 
for in section 944.275 (4) (b) . Sections 944.277 (1) (g) ’ and 

9 4 7 . 1 4 6 ( 4 )  (g) specifically set for th  that a person sentenced or who 

has previouslv been sentencedunder section 775.084 is not entitled 

to provisional credits or control release. Those sections also set 
fo r th  that  persons who have been convicted or previously convicted 

of committing or attempting to cormnit sexual battery; or assault, 

aggravated assault, battery, or aggravated battery and a sex act 

was attempted or completed; or kidnapping, burglary or murder and 

the offense was committed with the intent to commit sexual battery 

are not entitled to provisional credits ox control release. 

Sections 944.277(1)  (c) - (a )  and 947.146(4)  (c) - (e) Fla. Stat. 

(1991). Sections 944.277 (1) and 947.146 (4)  also set for th  

additional circumstances under which a defendant is not entitled to 

control release or provisional credits. section 944.277 (1) (a) , 

7Repealed by Chapter 93-406,  Laws of F h .  
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If Ashley in fact  did create a per se r u l e  of reversal, "it 

would make no sense to limit its application to habitual offender 

cases." Horton, at 256 n.2. It would appear that not only should 

those who may qualify a8 a habitual offender be told "that 

habitualization may affect the possibility of ear ly  release through 

certain programs, but those who have previously been habitualized 

if not presently habitualized, those who have been or previously 

been convicted of the enumerated crimes and those who received 

mandatory minimum penalties should also be warned t ha t  their prior 

and/or current convictions "may affect the possibility of early 

release through certain programs.11 

Taking Ashley to its literal and logical conclusion, it would 

appear to require that every person charged with a crime i n  order 

to make a "knowingw decision should be told, whether he chooses to 

plead or go t o  t r i a l ,  of the affect of gain time or early release 

on any and all sentences that defendant may passibly face. 

Although it would appear that this burden would fall primarily on 

defense counsel, the burden would likewise fall on the prosecutor 

and the trial judge. See Ashley, at 490 n.8;  m q  v. State , 597 

So. 2d 2 5 6 ,  258 (Fla. 1992). Prior to a plea or a guilty verdict 

after trial, it is doubtful that either the prosecutor or the trial 

judge would be in a position to inform a defendant on the possible 

sentences he faces and the affect of gain time or early release, if 

anyt on those sentences. However, it appears under Ashlev, the 
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failure to so inform any defendant, whether pleading or going to 

trial, would give rise to at the least a claim of ineffective 

assistance of counsel. Such a claim could result in not only the 

withdrawal of a plea, but also a new trial. Surely this could not 

have been this courtls i n t en t .  

If this court did intend far Ashlev to establish a per se 

rule, petitioner asserts that there should not be a special rule 

for habitual offenders, but a l l  convicted felons which fall within 

the exceptions should be treated alike. A consequence of a plea 

should not be callateral in some cases and direct in other cases; 

it should either be direct or collateral to all cases. Petitioner 

asserts, as stated above, that the consequence of early release is 

purely collateral and should be treated a6 such with a11 

defendants; the direct consequence is the  maximum amount of 

incarceration which may be imposed, not that the defendant may 

serve more time than a dissimilarly situated defendant. 

Should this court  determine that gain time or early release is 

a direct consequence of a plea petitioner asserts that rule 

3.172(c) should be amended to reflect all defendant's should be 

warned that their previous and current convictions %ay affect the 

possibility of early release through certain programs. 11 The 

determination of early release cansequences by this court to be a 

direct consequence should be treated as this court treated the 

determination that deportation was a direct consequence, amend the 

rule. Fla. R .  Cr i rn .  P. 3.172(c) ( 8 ) .  

Petitioner strongly asserts that any early release is a 
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collateral consequence of a plea and rule 3 172 (c) does not need to 

be mended. However, if this court has in fact determined that the 

affect of early release on a sentence is a direct consequence, 

those facing habitual offender sentencing should not be treated 

specially. All defendants should be treated alike and the rule 

should be amended. 

As is apparent from the decision in the  instant case, as well 

as the decisions in Tbornm$on, Horton and pill, this Court's Ashlev 

decision has raised as many questions as it answered. also 

Wilson v. s ta te  , 645 So. 2d 1042 (Fla. 4th DCA 1994); Heatlev v, 

State,  636 So. 2d 153 (Fla. 1st DCA 1994). The Ashley decision 

should be clarified to reflect tha t  notice as was given in this 

case and notice which reflects only the possibility that a 

defendant may be habitualized is sufficient, thereby addressing the 

concerns of Judge Goshorn's dissent. Petitioner also requests this 

court clarify Ashlev as to whether this court intended gain time or 

early release as a direct consequence of a plea. petitioner again 

asserts that the affect of gain time and/or early release programs 

on a defendant's sentence are not direct consequences of a plea. 

It is impossible for the defense attarney, trial judge or 

prosecutor to accurately predict how much of a particular sentence 

a defendant will in fact serve. The direct consequence is the 

maximum sentence which may be imposed upon a defendant, not the 

amount of time a defendant will actually Serve of the sentence 

imposed. Petitioner also requests this court clarify pshley as to 

whether an objection t o  the form of notice is reqyired in order to 
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preserve the issue for appellate review as set forth in footnote 2 

of the instant brief. 

Finally, should this court determine that the affect of 

habitualizatian on gain time and early release fs a direct 

consequence of a plea, respondent was aware of this consequence at 

the time he entered his plea. The plea agreement specifically set 

forth that respondent would not receive any basic gain time if he 

was sentenced as a habitual offender (R 38) (Appendix A). Also, 

the trial judge informed respondent of this at the plea hearing and 

respondent stated he understood (R 10) This was sufficient to 

Inform respondent that he would be serving more of his sentence. 

While petitioner requests this court clarify the Ashley decision, 

irrespective of that request, the written plea agreement in this 

case was sufficient natice and established that respondent's plea 

was knowing, If the written plea agreement was insufficient any 

error was harmless, as respondent had actual notice. The decision 

in this case should be reversed and the Tho mmon decision should be 

overruled. 
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CONCLUSION 

Based on t he  arguments and authorities presented herein, 

petitioner requests this court quash the decision in the instant 

case, overrule the decision in Thornman and clarify its decision in 

Ashley as requested above. 

Respectfully submitted, 

ROBERT A. BUTTERWORTH 
ATTORNEY GENERAL A 

e GENERAL 
ASSISTANT AT 
Fla. Bar #76 
444 Seabreeze Boulevard 
5th Floor 
Daytona Beach, FL 32118 

COUNSEL FOR PETITIONER 

CERTI FICAT E OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the above and 

foregoing Merits Brief of Petitioner and Appendix has been 

furnished by delivery to Nancy Ryan, Assistant public 

112-A  Orange Avenue, Daytona Beach, Florida 32114, 

of February, 1995. 

27  

Of Counsel 



IN THE S U P R W  COURT OF FLORIDA 

STATE OF FLORIDA, 

Petitioner, 

V. 

DEWAYNE SMITH,  

Respondent. 
I 

CASE NO. 84,427 

ROBERT A. BUTTERWORTH 
ATTORNEY GENERAL 

BONNIE JEAN PARRISH 
ASSISTANTATTORNEYGENERAL 
Fla. B a r  #768870  
444 Seabreeze Boulevard 
5th Floor 
Daytona Beach, EL 32118 
(904 )  238-4990 

COUNSEL FOR PETITIONER 



INDEX TO APPBND a 

JNSTRUMRNT S 

PleaAgreement . . . . . . . . . . . . . . . . . . . . . . .  . A  

Smith v. a 
642 ::.':& 69 (Fla. 5th DCA 1994) . . . . . . . . . . . .  B 

v. st 
'qle%7 So. :?;El5 (Pla. 5th DCA 1993), 

m. denied, Case no, 8 2 ,  987 
(Fla. March 11, 1994) . . . . . . . . . . . . . . . . . .  C 

i 



Appendix A 





10. In addition, I do agree and st ipulate to the following: 

11. I agree and stipulate t o  pay cos ts  nf $20.00 purmm,t to  F.S. 960.20, of $3.00 pursuant t o  943.25(1); o f  $2.00 pursuant 

( ) A Public Defender fee o f  $ 
( ) State  Attorney costs of $ 
( ) Lay enfor-nt agenq costs of  $ 
( ) Reskitotion t o  i n  the m u n t  a€ $ 
I ur.rlJerztand that  the &ve a u n t s  are to be paid by me either as  a condition of prnbation oc crnmunity ccntml, subjtct 

t o  vioiatioo i f  I f a i l  t o  ful!lT pay, or i f  I: &E not placed on a fma of supervision, tben after uy release fran Nstcdy  subject t o  
c o n t q t  of c 0 . d  i f  I f a i l  t o  py, I further s t a t e  tha t  I bave received sufficient notice al;d bearing as  to the above munts a d  
agree 'Lha: I have the a b i l i t 7  t o  pay them. 

No one bas pressured or forced me t o  enter  the  Ple.a(s), no one has pradsed w a n w g  to get E to enter  the (Plea(s) 
t h a t  is not represented i n  this Pr i t ten  Plea. 

( ) I beueve t b a t  I am Guilty 
( X )  

13. If I am pemi t ted  to refrain a t  l i b e r t y  pending sentencing I must notify b o n d n a n  or pre- t r ia l  release officer of any change 
in my sddzass or  telephone nunkr, and if the Judge orders a Pte-Sentence Investigation (PSI) and I r i l l ful ly  fail t o  a p v  for 
an apwintzent  v i t h  tbc  probation officer, the Jud5e can revoke 

(as a court cos t )  putsuant@to 943.25(8)(a). F u r t h e r ,  I agree to pay:  

12. 
X am entering the Plea(s) voluntarily of iq [r=o free v i l l  kcause: 

I believe i t  is in my own best intsest. 

release and place me in j a i l  until sentendog. .. 
13. r.7 education consis ts  o f  the following: L 

I read, K i t e  sod understand the Enqlisb language. I am not under the influence of any d n i g ,  &cation or alconol a t  the h I 
s ip  t h i s  plea. X an not sufferha fran an7 u m t a l  problew a t  t h i s  the ubicb af fec t  my cnderstandjxg of this Plea. 

eveqth ing  I larw h u t  tkir case. 
15. I have read t h i s  written plea and hiscussed it with my attorney and X fully understand it. I have told r q  a t torne j  

SaiUl W ,  SIBTJ) MlD FILED b the de endant Sn open Court i n  the presence of defense camsel and Judge and under penalty of 
I am f u l l y  satisfied with the vay my attorney has h a d d  this case for me. 

perjq  this f B day of Y J I C H  &,-1m. 

NFJF.LL TiloPNdILL, Clerk 
of tbc C i r c u i t  cwtt 

By : 
* Kkfendants Initials: 

CeputI Clerk in Attendance 

c:mncan OF DEFMEE COWS'J, 
I, k f c n h t ' s  Counsel of Record, certif.r that :  I have discussed this case w i t h  defedmk, indoding the nature Of the 

char&(s), essential e lemts  of each,. the ev&ence acainst binl/her for  vhich I am amre, the pcssible d e f e k e s  be/she bas, the 
m&un p n a l t ?  for the c h a q e ( s )  and bis/hec t i g h t  t o  a p p a l .  No pranises have been made t o  the defendant other than as set Eertb 
in this plea or on the record. I have explaitled f u l l y  this written plea to tbe lefendant a d  I k l i e v c  he/she fuU7 widerstands t h i s  
x r i t t e n  plea, t h ~  consequences of entering it, and that defendant doer so of his/het ovn free w i l l ;  Further, frm my bterpretatic:n 
of the facts and r q  stud7 of the law t h e r e  a r e  facts t o  s u p p r t  eacb e l q e n t  of the c h a q e s  to  which the f o r q o k g  p l e a s  an h i o g  
entered. I futt!@r st ipulate  and agree that the J o Z p  can consider the f a d s  alleged i n  t b e  rmra i d o r r a t i o n  (or i n d i c h n t )  and 
in the s a r n  a r r e s t  reports, conplaint a f f i d a v i t s  i n  tbe f i l e ,  or  i n  tbe smrn af f idavi t s  alleging violatian of probation a t  
c d t T  coot-01, or alleged in any probation or  c m n i t y  cont tol  violat ion reports  i n  the Court file as, the evidence againit  the 
defendant and as describing the facts t h a t  are t h e  hsis for  the charFe(s) k i n g  pled t o  and the  facts  t o  uhich the h f t c d a n t  i s  
entering the plea(s) . 

. ' 

Counsel for kT.ndant 

C 3 T I F I C A T E  OF PROSECUT03 
I c c n f h  that  the recnrrp,ndations set f a d h  in this plea agreemnt have been Bade. 

Assistant S t a t e  A t t o n e l  

OPJIER ACCEPTI7lG FLEA 

'The foregoing was receiwd and accepted i n  o p a  Court. The defendant h a s  simed the forel;oina in iq presence or bas 
Such plea(s) are found to  be freely and v o l u n t u i l 7  mde ui th  hno;rldge acho;r ldged his a b v e  sipnature hereto i n  1173 presence. 

of its waning and possible consequences, and the s a w  i s  hcreb? accepted. 

Circuit Court Judcje 
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SMITH Y. STATE Fla. 69 

affirmed in part, reversed in part, and re- 
manded for an evidentiary hefing in actor- 

Clte u 642 So.2d 69 (FlaApp. 5 Dht. 1994) 

ma[de] clear that the conduct of .Downs’ 
counsel was reasonable under the, circum- 
stances.” Id at 1109. . , - 4 ,  : , dance with this opinion. , , , . ,  

131 Without an adequate record, we are 
in no position to make such a facbbssed 
de tedna t ion ,  as B plethora of recent cases 
attests. Chamberi v. State, 613 So.2d 118 
(Fla. 2d DCA 1993)‘(failing to call alibi wib 
nessee can be ineffective assistance of coun- 
sel; trial court must attach record conclu- 
sively demonstrating no entitlement to relief 
or hold evidentiary hearing); Gordon u. 
Stai%, 608 So2d 926 (Fla: 3d DCA 1992) 
(finding defense counsel‘# action to’be tactical 
is generally inappropriate, without an eviden- 
tiary hearing, counsel should be heard from 
as to whether decision ImIy was “tsctical”); 
Comfort v. Sta% 597 So.2d 944 (Fla. 2d DCA 
1992) (concluding that counsel had legitimate 
tactical reasons for not calling alibi witness is 

, ERVIN, BARFIELD and BENTON, JJ., 
concur. , ’  , <  - 1  * ‘I 

ITH, Appellant, 

t 0. 

7 STATE of Florida, Appellee. 

No. 93-2405. 
I 

rarely an appropriate basis for summary de- 
nial of post-conviction relief); Harky v. 
St&q 594 So2d 352 @la. 2d DCA 1992) ; 

4 District Court of Appeal of Florida, 
Fifth District. 

summary denial of ineffective assistance U aim based on trial counsel” “tactical” deci- 
sions is generally inappropriate); Dauer w. 
State, 570 So.2d 314 (Fla. 2d DCA 1990) 
(determination whether trial counsel’s actions 
were tactical is best made by trial judge 
following an evidentiary hearing); Young v. 
State, 511 So.2d 735 (Fla. 2d DCA 1987) (trial 
counsel’s failure to interview or call three 
alibi witnesses constitutes a prima facie 
showing of entitlement to relief, subject to  
rebuttal); Majewski v. State, 487 So.2d 32 

-(Fla. 1st DCA 1986) (failing to interview or 
call alibi witnesses can support a finding of 
ineffectiveness of counsel). 

We are mindful of the heavy burden on a 
movant collaterally attacking a conviction on 
grounds of ineffective assistance of counsel. 
See Strickland, Dawns. But the trial court’s 
summary denial of Williams’ claims of inef- 
fective assistance of counsel must be re- 
versed and remanded for an evidentiary 
hearing in accordance with Florida Rule of 
Appellate Procedure 9.140(g) because the tri- 
al court failed to assemble a record from 
which it could be conclusively determined 
that Williams is entitled to no- relief. 

The trial court’s denial of Carl Leroy 
Williams’ motion for post-conviction relief is 

Aug. 26, 1994. 

Appeal from the Circuit Court for Volusia 
County; John W. Watson, 111, Judge. 

James B. Gibson, Public Defender, and 
Lyle Hitchens, Asst. Public Defender, Dayto- 
na Beach, for appellant. 

Robert A Butterworth, Atty. Gen., Talla- 
hassee, and Kristen L. Davenport, Asst. 
Atty. Gen., Daytona Beach, for appellee. 

DAUKSCH, Judge. 

The sentence in this case is violative of the 
dictates of Thompson ‘u. State, 638 So.2d 116 
(Fla. 5th DCA 1994) and must be vacated. 

SENTENCE VACATED; REMANDED. 

HARRIS, C.J., concurs and concurs 
specially with opinion. 

GRIFFIN, J., dissents with opinion. 

HARRIS, Chief Judge, concurring and 
concurring specially: 

Law, sometimes, is the science of fine 
lines. Perhaps this case is a good example of 
the application of this science. The judge 
came close in this case to complying with the 
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notice requirements of A s b y  v. Stag  614 
So.2d 486 (Fla.1993) and Thompson v. State, 
638 So.2d 116 (Fla. 5th DCA' 19941, His 
efforts, however, fall short of the 'line" of 
compliance. Consider the statements made 
by the judge when accepting the plea in this 
case: 
THE COURT;,And d you understand 
that a notice'for a heari 
to determine whether or not you're [a] 
habitual felony offender can be issued pri- 
OT to sentencing (emphasis added). . . . 
Not only is this a misstatement of the law 

since Ashley (now the notice must be given 

1 J 

Ashley requires that the 'defendant 'must 
' be made aware pri0r.h his plea that either 

the State intends to seek habitual offender 
treatment or that the court ints@s 9 its 
own to consider habitual ofindsr treal- 
menl at sentencing. I The.'previously,quotrly:quop 
ed provision in the form. negotiated plea 
does not suggest that the d e f e n d a n t w  & 

, it merely informs him generally 0s.to the 
b maximum sentenc 

td be conducted - considered for habitual offender treatqent; . 

&A 
prior to the plea), but it also fails to clearly 
indicate that, in fact, a hearing will be hid to 
determine the defendant's ststus ag B habitu- 
a1 offender.. Although the distinction be- 
tween this s-ment and the same iudida 

. 

tion of the plea form, the following panspired 
EIB the court was entertainin 
defendant and two o t h e ~ :  , 

statement in Grass0 St!&&, 639 SorZd162 ' THE COURT: But fs it your desire to 
(Fla. 6th DCA 1994), doe8 not appear re- plead d t Y  two counts of gale 'Of a 
makable (truly a fine h e ) ,  nevertheless counterfeit controlled -substance, both 
their import is dramatidly different. In third-degree felonies, and one count of ab 
Grasso, the court advised the defendant a t  ' ' h m p h d  Unlaff.ful Possession of a con- 
sentencing: . -trolled substance, a first-degree misde- 

If you have two or more prior felony con- 

said you do-there would be a separate 
proceeding conduckd. I t  would be set for 
*the 24th, the same day the sentencing 
would be set. If you have those two prior 
felons convictions, then your sentence dou- 

tmmm? 
victions on your record-and you already DEFENDANT SMITH: Yes, sir. 

THE COURT: And that is your signa- 

DEFENDANT SMITH: Yes, sir. 
THE COURT Before you signed the 

ture on the plea agreement? , 

bles -. . . If, in fact, you-are habitual quali- 
fied to be one, I wiU chsify ym as a 
habitual. (Emphasis in original). 
The fact that Grasso was going to be sub- 

jected to consideration as a habitual offender 
was clearly made known to him before his 
plea was accepted; in our  case, such consid- 
eration, at the time of Smith's plea, remained 
a mere possibility. This does not meet the 
Ashby mandate. 

GRIFFIN, Judge, dissenting. 
I respectfully dissent. This case is more 

like Grasso v. State, 639 So.2d 152 (Fla. 6th 
DCA 1994) than like Tltompson v. State. In  
Thowpon,  the court found there to be a 
defect in Judge Watson's plea agreement 
form in that it failed to adequately inform the 
defendant of the consequences of his plea as 
required by Ashley 21. State. 

agreement, did you read it over thorough- 
ly? 

* * * 

DEFENDANT SMITH: Yes, sir. 
THE COURT Did you have an ade- 

quate opportunity to ask questions of your 
attorney about the agreement before ,you 
signed it? 

* * * * * * 

THE COURT: Mr. Smith? 
DEFENDANT SMITH: Yes, sir. 
THE COURT And did you understand 

the agreement before you signed it? 
* * * * * * 

DEFENDANT SMITH: Yes, sir. 
* * n * 
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THE COURT: And do you have any 
questions about the' agreement at this 
time? L I ,  1 

' I  

* * * 
DEFENDANT SMITH: No, sir. 
THE COUET: "Are all of your represen- 

tations in this agreemen! accurate as of 
this moment? 

. *  I 

8 + * + ' *  * 
DEFENDANT SMITH: Yes, sir. 
THE COURT: .And, Mr. Blackwell, do 

you understand that as' a result of this 
plea, that your sentencing exposure under 

15 years in the' state 

, .  I 
' > I  

Sir. 

THE COURT,'And do you understand 
that a notice for a hearing to be conducted 
to determine whether or not you're habitu- 
al felony offender can be issued prior to 
sentencing; and that if it  were determined 
that you were .found to be an habitual 
felon, that it means if it  were determined 
that you had t o  or more prior felony 
convictions prior to  today's date, that you 
could be found to be a habitual felony 
offender and your sentencing exposure 
would double up to 30 years? 

Do you understand that? 
DEFENDANT BLACKWELL: Yes, 

Sir. 

- THE COURT: And that if in fact that 
were done and you were sentenced, that 
you would then not receive any entitlement 
to any basic gain time? Do you under- 
stand that? 

DEFENDANT BLACKWELL: Yes, 
S i r .  

THE COURT: Mr. Smith, do you un- 
derstand that under the statute as a result 
of the entry of the pleas to  the two third- 
degree felonies and the fmt-degree misde- 
meanor, that your sentencing exposure is 
up to 11 years in the state prison? 

DEFENDANT SMITH: Yes, sir. 
THE COURT: And that likewise, a no- 

tice could be issued for the conducting of a 
separatc hearing prior to the sentencing, 0 and if a determine were made at that 

hearing that you had two or more prior 
felony convictions your sentencing expo- 

.sure would double on the felonies and 
would mean sentencing exposure of up to 
20 years on the felonies? 

DEFENDANT SMITH: Yes, sir. 
THE COURT: And that likewise, you 

wouldn't be entitled to any basic gain time 
'or any such habitual sentence? Do you 
understand that? 

. 

DEFENDANT SMITH: Yes, sir. 

I think this explanation meets the require- 
ments of Ashley .and Thompson, 

' (  w., 0 11'1 HUHILRSYSTIM 

MARTLN MARIETTA and Cigna 
Property & Caaualty Co., 

Appellants, 

V. 

Willie Eva BLANDING, Appellee. 

No. 93-671. 

District Court of Appeal of Florida, 
First District. 

Aug. 30, 1994. 

Rehearing Denied Oct. 6, 1994. 

In workers' Compensation case, Judge of 
Compensation Claims (JCC), Stephen J. 
Johnson, J., entered order finding claimant's 
lower back injury to  be compensable under 
repetitive trauma theory, and ordering pay- 
ment of disability benefits and medical bills. 
Employer and carrier appealed. The Dis- 
tr ict  Court of Appeal held that, although 
competent, substantial evidence supported 
order, remand was required when JCC or- 
dered pajment of medical bills which were 
neither testified to nor placed into evidence 
at hearing. 

Affirmed and remanded. 




