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STATEMENT OF THE CASE AND FACTS 

Respondent was charged by information with one count of abuse 

of the aged by exploitation and one count of grand theft (R 34). 

Respondent plead guilty to a lesser count of attempted abuse of the 

aged by exploitation and one count of grand theft ( R  37). The 

written plea agreement contained the following: 

4. I have read the information or 
indictment in this case and I understand the 
charge(s) to which I enter my plea(s). My 
attorney has explained to me the total maximum 
penalties for the charge(s) and as a result I 
understand the following: 

* * f 

c. That a hearing may hereafter be 
set and conducted in this case to determine if 
I qualify to be classified as a Habitual 
Felony Offender or a Violent Habitual Felony 
Offender, and : 

(1) That should 1 be 
determined by the Judge to be a Violent 
Habitual Felony Offender, and should the judge 
sentence me as such, I could receive up to a 
maximum sentence of 10 years 
imprisonment and a mandatory minimum of - -  
years imprisonment and that as to any habitual 
offender sentence I would not be entitled to 
receive any basic gain time. 

( 2 )  That should I be 
determined by the Judge to be a Non-Violent 
Habitual Felony Offender, and should the judge 
sentence me as such, I could receive up to a 
maximum sentence of 10 years 
imprisonment and a mandatory minimum of - -  
years imprisonment and that as to any habitual 
offender sentence I would not be entitled to 
receive any basic gain time. 

* * .* 

(R 37) (Appendix A ) .  The plea agreement also set forth that 

respondent was aware of all of the provisions and representations 

of the plea agreement, that he discussed the plea agreement with 
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his attorney and that he fully understood it (R 3 8 ) .  Respondent 

signed the written plea agreement ( R  5, 3 8 ) .  

During the plea hearing held on April 16, 1993, respondent 

stated tha t  he had thoroughly read the plea agreement (R 5). 

Respondent also stated he had an adequate opportunity to ask 

questions of his attorney about the plea agreement (R 6). 

Respondent understood the agreement and had no questions about it 

(R 6-7). Respondent stipulated to a factual basis based on the 

facts contained in the affidavits (R 7 - 8 ) .  The trial judge found 

respondent's plea was freely, voluntarily, knowingly and 

intelligently made and the plea was accepted (R 9). The plea 

agreement was filed on April 16, 1993 ( R  37). 

On August 20, 1993, the trial judge filed notice and order for 

a separate proceeding to determine if respondent qualified as a 

habitual felony offender (R 39-40). A hearing was held on August 

20, 1993 (R 12-17). Respondent made objections to the PSI (R 14). 

The trial judge stated that he "intended to issue a notice and have 

a separate proceeding . . . I f  (R 14, 15) . Respondent's case was 

then continued until November (R 15). 

On November 23, 1993, the sentencing hearing was held ( R  18- 

29). Respondent had no objection to the PSI or the scoresheet ( R  

2 4 ) .  The trial judge found, based upon respondent s prior 

convictions, that respondent qualified as a habitual offender ( R  

24-25, 51-52}. Respondent was adjudicated guilty on both counts (R 

26, 42). Respondent was sentenced to 364 days county jail with 

credit for three days time served on count one and placed on two 
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years community control followed by three years probation on count 

two, grand theft ( R  26, 44-50). 

Respondent appealed his conviction and sentence to the Fifth 

District Court of Appeal (R 56). On August 19, 1994, the Fifth 

District vacated respondent's sentence and remanded pursuant to the 

Fifth District's opinion in Thornwon v. State, 638 So. zd 116 (Fla, 

5th DCA 1994), review pending, case no. 83,951. Penninston v. 

SU&.e, 641 So. 2d 187 (Fla. 5th DCA 1994) (Appendix B). In 

Thompson, -, the Fifth District found that the acknowledgement 

contained in the plea agreement of the penalties that the defendant 

could receive if habitualized was insufficient to constitute notice 

of intent to habitualize. The acknowledgement found to be lacking 

in Thompson is the same as that found in respondent's plea 

agreement (R 37); Thompson, at 117. 

0 Petitioner filed a notice to invoke jurisdiction. 

Jurisdictional briefs were filed by both petitioner and respondent. 

On December 19, 1994, this court accepted jurisdiction. 
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SUMMARY OF ARGUMENT 

The Fifth District erred in determining that the plea 

agreement in this case was insufficient to give respondent notice 

that he may be sentenced as a habitual offender. Respondent read, 

understood, signed and discussed the plea agreement with his 

attorney. The plea agreement set forth that respondent could be 

habitualized, the maximum sentence he faced and that he would not 

be entitled to gain time. Petitioner asserts this was sufficient 

notice. It is both improper and impossible to inform a defendant 

that he "willn be habitualized; the most that may be said is a 

defendant may or possibly could be habitualized. If the plea 

agreement was insufficient notice, any error in failing to give 

respondent separate written notice was harmless as respondent had 

actual notice that he may be habitualized. The decision in this 

case should be quashed, respondent s conviction and sentence a 
reinstated and the decision in Thomm3son, sums, overruled. 

Furthermore, this court should re-examine and clarify its 

decision in Ashley, infra. The decision in this case and in 

Thompson, supra, crystallizes the problems inherent in the 

practical application of this court's decision in Ashley, i n f r a .  

Thompson, guma, and the other cases cited herein indicate that 

Ashlev, infra, raised more questions than it answered. Ashley, 

infra, should be clarified to reflect that notice which states only 

the possibilitythat a defendant may be habitualized is sufficient. 

Also, the  affect of gain time or early release on a defendant's 

sentence is a collateral consequence, not a direct consequence. 
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Ashley, infra, should be clarified to reflect that a trial judge 

need only inform a defendant of the maximum possible sentence which 

may be imposed, not that he or she may serve more or less of that 

sentence depending upon which sentencing scheme the defendant is 

sentenced under. Finally, Ashley should be clarified as to whether 

or not an objection is required to preserve the issue for  appellate 

review where some form of notice was given and the defendant later 

claims the notice was insufficient, 
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ARGUMENT 

POINT ON APPEAL 

THE FIFTH DISTRICT COURT OF APPEAL ERRED IN 
FINDING THAT RESPONDENT HAD NOT BEEN GIVEN 
NOTICE OF THE INTENT TO HABITUALIZE PRIOR TO 
RESPONDENT ENTERING HIS PLEA; THE PLEA FORM 
RESPONDENT SIGNED, READ AND UNDERSTOOD GAVE 
RESPONDENT SUFFICIENT NOTICE, AS IT SET FORTH 
THE MAXIMUM SENTENCE THAT COULD BE IMPOSED IF 
RESPONDENT WAS HABITUALIZED AND THAT 
RESPONDENT WOULD NOT BE ENTITLED TO BASIC GAIN 
TIMF,; DUE TO THE CONFUSION CREATED BY THIS 
COURT'S DECISION IN ASHLEY, INFRA, THIS COURT 
SHOULD REVISIT AND CLARIFY ASHLEY. 

In the instant case, a separate written notice of intent to 

habitualize was not filed prior to the entry of respondent's plea. 

However, unlike in Ashley v. State, 614 So. 2d 486 (Fla. 1993), the 

failure to file a separate written notice is not fatal in this 

case. The plea agreement which respondent read, understood and 

0 signed set forth the following: 

4. I have read the information or 
indictment in this case and I understand the 
charge(s) to which I enter my plea(s). M y  
attorney has explained to me the total maximum 
penalties for the charge(s) and as a result I 
understand the following: 

c .  That a hearing may hereafter be 
set and conducted in this case to determine if 
I qualify to be classified as a Habitual 
Felony Offender or a Violent Habitual Felony 
Offender, and : 

(1) That should I be 
determined by the Judge to be a Violent 
Habitual Felony Offender, and should the judge 
sentence me as such, I could receive up to a 
maximum sentence of 10 years 
imprisonment and a mandatory minimum of 
years imprisonment and that as to any habitual 
offender sentence I would not be entitled to 
receive any basic gain time. 

- 
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(2) That should I be 
determined by the Judge to be a Non-Violent 
Habitual Felony Offender, and should the judge 
sentence me as such, I could receive up to a 
maximum sentence of 20 years 
imprisonment and a mandatory minimum of 
years imprisonment and that as to any habitual 
offender sentence I would not be entitled to 
receive any basic gain time. 

I 

JC * * 
( R  37) (Appendix A). Petitioner asserts that the written plea 

agreement complied with section 775.084 ( 3 )  (b) , Fla. Stat. (1991) 

and this courtls decision i n  Ashley, swra, 

Petitioner asserts that the Fifth District's decision in this 

case and in Thomgson, sumra, is incorrect. In Thompson, the Fifth 

District held that a plea agreement which contained the identical 

language set forth above was insufficient notice as required by 

section 775.084 and Ashlev, supra. In Thommon, the Fifth 

district overruled their prior decision in Oglesbv v, St ate, 627 

So. 2d 585 (Fla. 5th DCA 1993), m v .  denied, Case no. 82, 987  (Fla. 

March 11, 1994),l wherein they held that the identical language in 

a plea agreement satisfied Ashlev and that the harmless error 

analysis of -, 609 So. 2d 598 (Fla. 1992), applied.2 

Petitioner asserts that t h e  Fifth District not only elevated form 

over substance in reaching the decision it did in Thompson, but 

also ignored this courtls decision in Masse~ v. State , 609 So. 2d 

(Appendix C) 

20g1esby sought review by this court based upon conflict with 
Ashlev. This court denied review. Petitioner asserts that by 
declining to accept jurisdiction this court approved the decision 
in Oslesby. a 
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598 (Fla. 1992). The majority in ThomDson likewise ignored the 

sound and logical reasoning of Judge Goshorn's dissent. Petitioner 

fu r the r  arrests that the decision in Thornwon, supra, not only 

expands the decision in 2UdLLey, but crystallizes the problems 

inherent in the practical application of Ashley. 

Section 775.084(3) (b) provides: 

Written notice shall be served on the 
defendant and his attorney a sufficient time 
prior to the entry of a plea or prior to the 
imposition of sentence so as to allow the 
preparation of a submission on behalf of the 
defendant. 

The purpose of the notice requirement is to prevent a defendant 

from being surprised at sentencing and to allow the defendant 

and/or the defendant's attorney the opportunity to prepare for the 

hearing. Massey, at 600; see also Roberts w ,  $ta& , 559 So. 2d 
289, 291 (Fla. 5th DCA 1990). Section 7 7 5 . 0 8 4 ( 3 )  (b) does not 

specify the form the written notice must take or the words the 

notice must or must not contain. 

The Fifth District has elevated form to a new height over 

substance in Thomrsson. In finding the written plea agreement to be 

insufficient to give the defendant notice of habitual offender 

sentencing, petitioner asserts that the Fifth District found that 

the procedural aspect or the actual written notice was of paramount 

importance to the substantive purpose, preparation of a submission 

in the defendant's behalf. Petitioner asserts that such a finding 

places t he  importance on the wrong portion of section 

7 7 5 . 0 8 4  ( 3 )  (b) . 
In this case, the plea agreement stated that a hearing may be 
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set to determine if respondent qualified as a habitual felony or 

violent felony offender (R 37) (Appendix A ) .  The plea agreement 

set forth the maximum sentences respondent was facing if found to 

be a habitual offender. At neither the plea nor the sentencing 

hearing did petitioner argue, object or complain that he did not 

know that he was facing a possible sentence as a habitual offender 

( R  1-11, 18-29). The only objection was to the PSI (R 14). 

Petitioner acknowledges that this court has held that such an 

objection is not necessary for the preservation of the issue for 

appellate review where no notice has been given. Ashley, at 490. 

Petitioner asserts that an objection was necessary in this case, as 

respondent was given notice. However, whether an objection was 

required or not, petitioner asserts that the lack of such an 

objection in this case is telling and supports petitioner's claim 

that respondent had knowledge of possible habitual offender 

sentencing. The written plea agreement was sufficient written 

notice. 

Should this court determine that the plea agreement was 

31n Ashley, at 490, this court held that an objection to lack 
of notice was not required to preserve the issue for appellate 
review as it is a purely legal sentencing issue. Petitioner 
asserts that the only time an objection would not be required is in 
an Ashlev-type situation, i . e , ,  the defendant pled with absolutely 
no notice or knowledge that he or she may be habitualized. 
Petitioner asserts that in cases such as the instant one, where a 
defendant has both knowledge and notice that he may be habitualized 
an objection to the form of the notice is required. Here, 
respondent was given notice in the plea agreement. There was no 
objection to the form of the notice. Petitioner asserts that 
respondent's failure to object waived the issue for appellate 
review. This court should clarify Ashley so that it is clear under 
what circumstances an objection is required and when one is not. 
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insufficient written notice, respondent had actual notice and any 

failure to provide separate written notice was harmless in this 

case pursuant to su~ra. The Fifth District in Oslesbv 

found that applied to such situations. The Fifth District 

ignored Massev in overruling -. See Thomps on, supra. 

Petitioner asserts that it was error for the Fifth District to 

ignore MasseY, as ~assey is applicable to the instant case. 

In Massev, at 598-599, Massey had actual knowledge that he may 

be sentenced as a habitual felony offender although he was never 

served with written notice. This court found any error was 

harmless. U. at 600. In the instant case, the plea agreement-: 

informed respondent that he could be sentenced as a habitual felony 

offender and gave respondent and his attorney an opportunity to 

prepare for the hearing. Respondent went over the agreement with 

his lawyer prior to entering his plea, understood the agreement and 

signed the agreement (R 5 ,  6-7, 3 8 ) .  

Petitioner asserts that the purpose of the written notice 

requirement was accomplished in this case, as respondent had actual 

notice that he could be facing a habitual offender sentence and 

what that maximum sentence was. Respondent was given an 

opportunity to prepare for the hearing. Other than to tell the 

judge his daughter was sick, respondent gave the trial judge no 

"It is reasons why he should not have been habitualized. 

inconceivable that [respondent] was prejudiced by not having 

received the written notice [prior to the entry of his plea1 . I t  

Massev, at 600. The failure to provide written notice was harmless 

10 



in this case. Massey, supra; Lewis v. State, 6 3 6  So. 2d 154 (Fla. 

1st DCA 1 9 9 4 ) ;  Mansfield v. State, 618 So. 2d 1385 (Fla. 2d DCA 

1993) ; see also Lucas v, $ t a  , 630 So. 2d 597 (Fla. 1st DCA 5993) 

(any error in failing to determine that predicate offense had not 

been pardoned or set aside was harmless) ; I 619 So. 

2d 495 (Fla. 1st DCA 1993) (same); Green v. State, 623 So. 2d 1237 

(Fla. 4th DCA 1993) (any error in habitualization was harmless); 

Suarez v. $tat.e , 616 So. 2d 1067 (Fla. 3d DCA 1993) (any error in 

f a i l i n g  to make required statutory findings was harmless where 

defendant accepted habitual offender sentence and waived right to 

hearing); Bonaventurf.2 v. State, 637 So, 2d 55 (Fla. 5th DCA 1994) 

(where evidence unrebutted, error in failing to make specific 

findings in support of habitual of fender sentence was harmless) ; 

Pomna v. $t ate, 635 So. 2d 114 (Fla. 5th DCA 1994) (same). 

In Thornmon and in this case, the Fifth District held that the 

acknowledgement in the written plea agreement did not comply with 

Ashley because the plea agreement said that respondent may be 

sentenced as a habitual offender rather than respondent would be 

sentenced as a habitual offender. Petitioner asserts that this 

court did not hold in Ashlev that a defendant must be told 

unequivocally that he would be sentenced as a habitual offender 

prior to entering his plea, only that: he may or possibly could be 

facing such a sentence. The Fifth District played a game of 

semantics which did not need to and should not have been played. 

In Ashley, at 480,  this court held that 

in order for a defendant to be habitualized 
following a guilty or nolo plea, the following 
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must take place pr ior  to acceptance of the 
plea: 1) The defendant must be given written 
notice of intent to habitualize, and 2) the 
court must confirm that the defendant is 
personally aware of the possibility and 
reasonable consequences of habitualization. 
(Footnote omitted; emphasis added). 

In reaching this holding, this court  set forth the following: 

Because habitual offender maximums 
clearly constitute the llmaxirmun possible 
penalty provided by lawff - -exceeding both the 
guidelines and standard statutory maximums-- 
and because habitual offender sentences are 
imposed in a significant nwnber of cases, ouY 
ruling in Williams [v. State, 316 So. 2d 267 
( F l a ,  1975),] and the plain language of 
[Florida Rule of Criminal Procedure] 3.172 
require that before a court may accept a 
guilty or nolo plea from an eligible defendant 
it must ascertain that the defendant is aware 
of the oesibilit and reasonable consequences 

To state the obvious, in 
order for the plea to be Ilknowing, i.e. , in 
order for  the defendant to understand the 
reasonable consequences of his or her plea, 
the defendant must llknowbl beforehand that his 
or her potential sentence m a  be many times 

under the guidelines . . a 

of habitua + ization. 

greater what it: ordinarily + WQU d have been 

Ashley, at 489 (emphasis added). 

There is nothing in Ashley to indicate that this court 

intended that a defendant be told prior to entering his plea that 

he would, as the Fifth District held, be sentenced as a habitual 

felony offender. Furthermore, section 775.084 (3) (b) does not 

specify the form the written notice must take or the words it must 

or must not contain. According to Ashlw, the defendant must only 

know of the possibility that such sentencing may occur. The Fifth 

D i s t r i c t  ignored the plain language of Ashley. 

The use of the w o r d  nmayll in the plea agreement told 
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respondent of the possibility that he could be sentenced as a 

habitual felony offender. It would be not only improper, but 

impossible to tell a defendant that he will be sentenced as a 

habitual offender, as opposed to telling the defendant he or she 

may be habitualized, While a defendant may have the requisite 

convictions, the state may be unable to document those convictions. 

If the state is unable to offer certified judgements and sentences 

and the defendant does not stipulate to his prior record, the 

defendant will not be found to be a habitual offender. In such a 

case, having told the defendant that he would be habitualized was 

error and may be grounds for the defendant to withdraw his plea. 

If part of the plea agreement was that the defendant would be 

sentenced as a habitual offender and the defendant was not so 

sentenced, the state would also have grounds for invalidating the 

plea agreement. The purpose of the notice is not to inform the 

defendant that he or she will be habitualized, but rather t ha t  he 

or she may be habitualized. 

Furthermore, as pointed out by the dissent of Judge Goshorn in 

Thomson, at 118, [tlhere are consequences, both legal and 

practicala to the state or the trial judge advising a defendant 

that he will be habitualized. 

Requiring the court to annaunce to a 
defendant, before accepting his or her plea, 
that the court will (as opposed to may) 
habitualize requires the court to make its 
decision prior to receipt and review of a 
presentence investigation, section 921.231, 
Fla. S t a t .  (19931, prior to a sentencing 
hearing and prior to review of any victim 
impact, section 921.143, Fla. Stat. (19931, 
all of which is contrary to the requirements 
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of a sentencing hearing and is s u r e  to raise 
additional legal challenges and charges that 
habitualization is being imposed 
indiscriminately. Likewise, to require the 
state to announce that it will (as opposed to 
may) attempt to habitualize will provide 
further fodder to the voices challenging the 
state's use of the habitual offender statutes. 
In this regard, I note that often at or 
immediately before a plea, the trial court, 
the state and indeed the defendant, are 
unaware of the defendant's exact criminal 
history. accordingly, the court can only 
announce that, if the defendant's history GO 
j u s t i f i e s ,  the court may consider or the state 
may seek to habitualize the defendant. 

Thammon, at 118-119. Petitioner respectfully requests this court 

clarify its decision in Ashley to reflect that a l l  that is required 

for the notice requirement to be met is that the defendant be aware 

that he or she may or possibly could be sentenced as a habitual 

felony or vialent felony offender. As set forth above by 

petitioner and Judge Goshom, this court could not have intended in 

A_rjhle_u that a defendant be told he would be sentenced as a habitual 

offender, as such would clearly be improper. 

Another obvious problem with this court's decision in Ashlev 

is its determination that the affect of gain time or early release 

on a defendant's sentence is a direct consequence of a plea. while 

petitioner agrees that a defendant should be told prior to entering 

a plea that he or she may be habitualized which means the 

possibility of an enhanced sentenced being imposed, petitioner 

respectfully submits that this court was in error when it also 

determined in Ashlev that a Befendant should be told that 

'Ihabitualization may affect the possibility of early release 

through certain programs, . . Ashley, at 490 n.8. This court 
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appears to have confused the mount of time a defendant may 

actually serve in j a i l  with the maximum sentence which may be 

imposed upon a defendant. While a defendant should be aware of the 

maximum penalty he faces, whether as a habitual offender or not, 

petitioner asserts that how much of that sentence the defendant may 

actually serve due to the various types of gain time or ear ly  

release is irrelevant. 

In deciding Ashley, this court relied on Baykin v, Alabama, 

395 U.S. 238, 242, 89 S. Ct. 1709 (1969); Williams v. S t a t e  , 316 

So. 2d 267  (Fla. 1975); Black v. State, 599  So. 2d 1380 (Fla. 1st 

DCA 1992); Florida Rule of Criminal Procedure 3.172(c) (1); and 

Professor LaFave. As will be set forth below, not one of these 

five authorities holds that a defendant should be told that he or 

she will not receive gain time or will not be entitled to some form 

of early release if habitualized. 

In Boykin, su~ra, the United States Supreme Court addressed 

the acceptance of a guilty plea without an affirmative showing 

that the plea was intelligent and voluntary. Nowhere in Bovkin did 

the court hold that in order for a plea to be knowing the defendant 

must know t ha t  under certain sentencing schemes he or she may not 

be entitled to early release and may have to serve the entire 

sentence imposed. Petitioner asserts that t he  receiving of gain 

time or some other form of early release is not a constitutional 

right. Gain time and early release programs are a creation of the 

state legislature and can be changed or taken away at anytime by 

the legislature. senerally Ch. 93-406, Laws of Fla. (repealing 
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section 944.277); Op, Attly. G e n .  92-96 (1992); Dusser v. Grant, 

610 So. 2d 428 (Fla, 1992); Waite v. Single-, 632 So. 2d 192 

(Fla. 3d DCR 1994). It is impossible for anyone to accurately 

predict: how fu tu re  changes will affect a particular defendant's 

sentence. 

In Ashlev, at 488, this court quoted from Williams, supra. 

The Williams decision set forth the three essential requirements 

for taking a guilty plea. u. at 271. The second requirement is 

t ha t  the "defendant must understand the nature of the charge and 

the consequences of his [or her] plea,  The purpose of this 

reguirement is to ensure that he [or she] knows . . . what maximum 

penalty may be imposed for the offense with which he [or she] is 

charged.*l U.;  also Hinman v. Unit,ed States , 730 F.2d 649 

(11th Cir. 1984) (district court need only advise a defendant as to 

the charges, the mandatoryminimumpenalty and the maximum possible 

sentence). No where in Williams did this court hold that a 

consequence of a plea included any reference to whether a defendant 

would or would not receive gain time or be entitled to some other 

early release program. The consequence is the maximum sentence 

which may be imposed, NOT the amount of gain time or other form of 

early release a defendant will or will not receive. 
- 

In order for a plea to be knowing, this court in AShley, at 

489, stated that the defendant must know the maximum possible 

sentence 'land that he or she will have to serve more of it.!! This 

court then noted that this view was endorsed by the First 

District's decision in Black, gupra, and Professor LaFave. In 
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quoting from the Black decision, this court quoted from Judge 

Zehmerts special concurrence. Judge Zehmer did not state that a 

defendant must be told that he or she will not receive the same 

amount of gain time if habitualized. While Judge Zehmer stated 

that the trial judge failed to determine if Black understood the 

significance of being sentenced as a career criminal, petitioner 

asserts that the "significancet1 referred to is not that Black would 

receive less gain time, but that Black was facing a maximum 

sentence that was double what the plea agreement indicated. 

Neither the majority nor the concurrence in Black hold that a 

defendant must be told he or she will not receive the same amount 

of gain time as someone who was not habitualized. 

Furthermore, Professor LaFave likewise does not support this 

courtls determination that a defendant should be told that as a 

habitual offender he or she will serve more of his or her sentence. 

Professor LaPave's only endorsement is that a defendant should be 

told of the maximum possible penalty that could be imposed. 

Professor LaFave makes no mention that a defendant should be told 

he or she may have to serve more of a sentence depending upon under 

which sentencing scheme the defendant is sentenced. See 2 Wayne R .  

LaFave & Jerold W. Israel, Criminal Procedure section 20.4 (1984). 

Finally, petitioner asserts that rule 3 a 172 ( c )  (1) does not 

require that a defendant be told that if habitualized he will serve 

a greater portion of his sentence. Sge S t a t  e v. Will, 645 So. 2d 

91, 95 ( F l a .  3d DCA 1994). This court  has previously held that 

rule 3.172 (c) "sets forth the required areas of inquiry when the 
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trial court accepts a plea." Id.; State v. Ginebra, 511 So. 2d 960 

( F l a .  1987). Rule 3.172(~)(1) requires only that a defendant 

understand "the nature of the charge to which the plea is offered, 

the mandatory minimum penalty provided by law, if any, and the 

maximum possible penalty provided by law . . . Petitioner asserts 

that the maximum possible penalty provided by law does not mean the 

maximum possible sentence less gain time or some other form of 

early release. The m a x i m u m  possible penalty provided by law for a 

third degree felony is five years unless a habitual offender 

sentence is to be imposed. The maximum possible penalty then 

doubles and becomes ten years. Irrespective of gain time or early 

release, the maximum possible time a defendant may be incarcerated 

for a third degree felony is either 5 years or 10 years as a 

habitual felony offender.' As the  Second District stated in 

Simmons v. State, 611 So. 2d 1250, 1252 (Fla. 2d DCA 1992): 

. . . It is one thing, however, to insist 
that a defendant be warned his sentence may be 
extended, and another to require an additional 
warning that a determinate sentence will not 
later be shortened. 

While the trial judge is required to advise a defendant of the 

maximum possible penalty provided by law which he of she is facing, 

the trial judge is not required to advise the defendant of every 

collateral consequence which may follow a guilty or no contest 

plea. Zambuto v. State, 413 So, 2d 461 (Fla. 4th DCA 1982); 

Simon& at 1252; , 405 So. 2d 758 (Pla. 3d DCA 1981); 

41n a perfect world, a defendant would serve the sentence 
imposed, day for day. However, we do not live in a perfect world 
and convicted criminals reap this benefit. 
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Blackshear v. State, 455 So. 2d 555 (Fla. 1st DCA 1984); 6ee also 

Will, at 94 (quoting Ginebra, at 960-961 (emphasis added): "It is 

clear under both state and federal decisions that the t r i a l  court 

judge is under no duty  to inform a defendant  of the collateral 

consequences of his guilty p l e a .  I t )  ; Himan, ECJ.gE3 (court not 

required to explain special parole and its consequences) 

. . . !'The distinction between 'direct' and 
collateral consequences of a plea, while 
sometimes shaded in the relevant decisions, 
t u r n s  an whether the result represents a 
definite, immediate and largely automatic 
effect on the range of the defendant's 
punishment. 

Zambuto, at 462 (citation omitted). According to Ginebra, at 961,5 

the trial judge's obligation to ensure that a defendant understands 

the direct consequences of his or her plea encompasses "only those 

consequences . . . which the t r i a l  court can impose." The other 

consequences of which a defendant must be informed are contained in 

rule 3.172 (c) . 
Prior to Rshlev, the loss of or accumulation of gain time was 

considered to be a collateral consequence. Simmons, at 1252-1253; 

Harton v, State, 646 So. 2d 253 (Fla. 1st DCA 1994); m, SulX.3; 

Levens v. State, 598 So. 2d 120 (Fla. 1st DCA 1992); Wright v. 

State, 583 So, 2d 399 (Fla. 1st DCA 1991); Blackshear supra; Ladner 

v. Henderson, 438 F.2d 638 (5th Cir. 1971). Also, when parole was 

previously available there was no requirement that a defendant be 

'Ginebra was superseded by the amendment to rule 3.172 ( c )  ( 8 )  . 
While the holding of Ginebra, deportation is a collateral 
consequence, has been superseded, petitioner asserts that Ginebra 
remains good law. 
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warned about parole eligibility, because parole was viewed as a 

matter of legislative and executive grace; not a direct consequence 

of a plea. Simmons, at 1253; Hinman, supra (court not 

required to explain special parole and its consequences); Morales- 

Guarjardo v. United States, 440 F.2d 775 (5th Cir. 1971) (fact that 

trial judge failed to advise defendant of his ineligibility for 

parole does not invalidate guilty plea). Likewise, there was no 

duty to warn those who opted for a guidelines sentence that they 

were ineligible for parole under the guidelines. Ld,; Glover v. 

State, 474 So. 2d 886  (Fla. 1st DCA 1985).6 This couftfs language 

in Ashlev that the defendant should be told lfthe fact  that 

habitualization may affect the possibility of early release through 

certain programsft is wholly inconsistent with this court I s decision 

in Ginebra and the above cited cases. 

AS previously stated, gain time and other early release * 
programs are established by the legislature. The trial judge has 

no control over how much gain time a defendant may or may not 

receive. The trial judge also has no control over whether a 

defendant qualifies for some form of early release. The only 

situation which petitioner can envision in which the trial judge 

61t appears that this court has determined, post-Ashley, that 
the earning of provisional credits is a collateral consequence, as 
provisional credits could not "possibly be a factor at sentencing 
or in deciding to enter a plea bargain.Ii Griffin v. Sinsletam, 
638 So. 2d 500, 501 (Fla. 1994); see a1sQ Duqqer v. Roderick, 584 
So. 2d 2 (Fla. 1991). The Eleventh Circuit has likewise found 
Florida's control release is comparable to provisional credits, as 
"the purpose of control release is to address the administrative 
problem of prison overcrowding, t o  confer a benefit on the 
prison populationa1I Hock v. Sinsletary, 8 Fla. L. Weekly Fed. 
C943, C944 (11th Cir, January 9, 1995). 
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has some form of control is when the trial judge retains 

jurisdiction. The retention of jurisdiction is a consequence which 

the trial judge can impose and is a direct consequence of a plea. 

State v. Green, 421 So. 2d 5 0 8  (Fla. 1982). However, petitioner 

disagrees with and questions this court's logic as to why retaining 

jurisdiction is a direct consequence of a plea, Petitioner asserts 

that retaining jurisdiction is a direct consequence because the 

trial judge imposes such a restriction, not because a defendant may 

have to serve more of the sentence imposed. 

AS stated above, the only consequence of the sentence which is 

a direct consequence is the maximum possible sentence which m y  be 

imposed by law. [ l loss  of basic gain time 

is not a consequence which the trial court imposes. Accordingly, 

loss of eligibility for basic gain time is a collateral consequence 

of a p1ea.lt Will, at 95. 

Petitioner asserts that 

0 
It should be pointed out to this court that Ginebra was not 

cited in Ashley. It is not at all clear as to whether Sinebra was 

given any consideration in the writing of the Ashlev opinion. The 

lack of reference to Ginebra gives rise to but one conclusion: 

'Ithe primary consideration in Ashley was the state's complete 

failure to advise the defendant of its intent to seek habitual 

offender sentencing prior to the entry of the guilty." Horton, at 

256. 

In determining that a direct consequence of a plea is that 

Ilhabitualization m a y  affect the possibility of early release 

through certain programs . . - I 1 ,  this court went beyond the issue 
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raised in Ashlev. It is not clear in Ashley whether this court 

intended that failure to so inform a defendant rewires an 

automatic or per se reversal. Petitioner asserts that the failure 

to so inform a defendant does not render his or her plea 

involuntary and does not result in an automatic reversal. 

Informing the defendant of a collateral matter is aspirational at 

beat. Horton, at 256; Simmons, at 1253. 

Section 775.084(4)(e) provides that a habitual offender 

sentence is not subject to the sentencing guidelines, that a 

defendant sentenced as a habitual offender shall not get the 

benefit of chapter 947, and shall not be eligible for gain t h e  

with the exception of up to 20 days incentive gain time as provided 

for in section 944.275(4) (b). Sections 944.277 (1) (9) ' and 

947.146 (4 )  ( g )  specifically set forth that a person sentenced or who 

has previously been sentenced under section 775.084 is not entitled 

to provisional credits or control release. Those sections also set 

forth that persons who have been convicted or previomly convicted 

of committing or attempting to commit sexual battery; or assault, 

aggravated assault, battery, or aggravated battery and a sex act 

was attempted or completed; or kidnapping, burglary or murder and 

the offense was committed with the intent ta commit sexual battery 

are not entitled to provisional credits or control release. 

Sections 944.277(1) ( c )  - ( e )  and 947.146(4) (c) - ( e ) ,  Fla. S t a t .  

(1991) * Sections 944.277 (1) and 947.146 (4) also set forth 

additional circumstances under which a defendant is not entitled to 

'Repealed by Chapter 93-406, Laws of Fla. 
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control release or provisional credits. See section 944.277(1) (a), 

(b), (f), (h), (i), and (j), F l a .  Stat. (1991); section 

9 4 7 . 1 4 6 ( 4 )  (a), (b), ( f ) ,  (h), and (i), Fla. Stat. (1991). 

If Ashlev in fact did create a per se rule of reversal, Itit 

would make no sense to limit its application to habitual offender 

cases.It Horton, at 256 n.2. It would appear that not only should 

those who may qualify as a habitual offender be told "that 

habitualization may affect the possibility of early release through 

certain programs,ll but those who have previously been habitualized 

if not presently habitualized, those who have been or previously 

been convicted of the enumerated crimes and those who received 

mandatory minimum penalties should also be warned t ha t  their prior 

and/or current convictions Ilmay affect the possibility of early 

release through certain programs.Il 

Taking Ashley to its literal and logical conclusion, it would 

appear to require that every person charged with a crime in order 

to make a "knowing" decision should be told, whether he chooses to 

plead or go ta trial, of the affect of gain time or early release 

on any and all sentences t h a t  defendant may possibly face. 

Although it would appear that this burden would fall primarily on 

defense counsel, the burden would likewise f a l l  on the prosecutor 

and the trial judge. Se_e Ashlev, at 490 n.8; Roenis v. State, 597 

So. 2d 256, 258 (Fla. 1992). Prior  to a plea or a guilty verdict 

after trial, it is doubtful that either the prosecutor or the trial 

judge would be in a position to inform a defendant on the possible 

sentences he faces and the affect of gain time or early release, if 
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any, on those sentences. However, it appears under Ashley, the 

failure to so inform any defendant, whether pleading or going to 

trial, would give rise to at the least a claim of ineffective 

assistance of counsel. Such a claim could result in not only the 

withdrawal of a plea, but a lso  a new trial. Surely this could not 

have been this court's intent. 

If this court did intend for Ashley to establish a per se 

rule, petitioner asserts that there should not be a special rule 

for habitual offenders, but all convicted felons which f a l l  within 

the exceptions should be treated alike. A consequence of a plea 

should not be collateral in some cases and direct in other cases; 

it should either be direct or collateral to all cases. Petitioner 

asserts, as stated above, that the consequence of early release is 

purely collateral and should be treated as such with all 

defendants; the direct consequence is the maximum amount of 

incarceration which may be imposed, not that the defendant may 

serve more time than a dissimilarly situated defendant. 

Should this court: determine that gain time or early release is 

a direct consequence of a plea petitioner asserts that rule 

3.172(c) should be amended to reflect a l l  defendantls should be 

warned that their previous and current convictions "may affect the 

possibility of early release through certain programs. The 

determination of early release consequences by this court to be a 

direct conseqyence should be treated as this court treated the 

determinatian that deportation was a direct consequence, amend the 

rule. Pla. R.  Crim. P. 3.172(c) ( 8 ) .  
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Petitioner strongly asserts that any early release is a 

collateral consequence of a plea and rule 3 - 172 (c) does not need to 

be amended. However, if this  court has in fact determined that the 

affect of early release on a sentence is a direct consequence, 

thase facing habitual offender sentencing should not be treated 

specially. All defendants should be treated alike and the rule 

should be amended. 

As is apparent from t h e  decision in the instant case, as well 

as the decisions i n  Thorn-, HQrtOn and Will, this court's Ashley 

decision has raised as many questions as it answered. See also 

Wilson v, state , 645 So. 2d 1042 (Fla. 4th DCA 1994); Heatley Y, 

State,  6 3 6  So. 2d 153 (Fla. 1st DCA 1994). The Ashley decision 

should be clarified to reflect that notice as was given in this 

case and notice which reflects only the possibility that a 

defendant may be habitualized is sufficient, thereby addressing the 

concerns of Judge Goshom's dissent. Petitioner also requests this 

court clarify Ashley as to whether this court intended gain time or 

early release as a direct consequence of a plea. Petitioner again 

asserts that t he  affect of gain time and/or early release programs 

on a defendant's sentence are not direct consequences of a plea. 

It is impossible for t h e  defense attorney, t r i a l  judge or 

proaecutor to accurately predict how much of a particular sentence 

a defendant will in fact serve. The direct consequence is the  

maximum sentence which may be imposed upon a defendant, not the 

amount of time a defendant will actually serve of the sentence 

imposed. Petitioner also requests this court clarify Ashlev as to 

- 
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whether an objection to the form of notice is required in order to 

preserve t he  issue for appellate review as set forth in footnote 2 

of the instant brief. 

Finally, should this court determine that the affect of 

habitualization on gain time and early release is a direct 

consequence of a plea, respondent was aware of this consequence at 

the time he entered his plea. The plea agreement specifically set 

forth that respondent would not receive any basic gain time if he 

was sentenced as a habitual offender (R 37) (Appendix A ) .  This was 

sufficient to inform respondent t ha t  he would be serving more of 

h i s  sentence. While petitioner requests this court clarify the 

Aah2%JL decision, irrespective of that  request, the written plea 

agreement in this case was sufficient notice and established that 

respondent's plea was knowing. If the written plea agreement was 

insufficient any error was harmless, as respondent had actual 

notice, The decision in this case should be reversed and the 

Thommon decision should be overruled. 
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coNcLusIoN 

Based on the arguments and authorities presented herein, 

petitioner requests this court quash the decision i n  the instant 

case, overrule the decision in Thomson and clarify i ts  decision in 

Ashley as requested above. 

Respectfully submitted, 

ROBERT A. BUTTERWORTH 
ATTORNEY GENEmL n 

444 Seabreeze Boulevard 
5th Floor 
Daytona Beach, FL 32118 

COUNSEL FOR PETITIONER 

CERTIFICATE OF SER VICE 

I HEREBY CERTIFY t h a t  a true and correct copy of the above and 

foregoing Amended Merits Brief of Petitioner and Appendix has been 

furnished by delivery t o  Nancy Ryan, Assistant Public Defen*r, 

112-A Orange Avenue, Daytona Beach, Florida 32114, this & / b y  

of February, 1995. A 

Of Counsel v 

27 



IN THE SUPREME COURT OF FLORIDA 

STATE OF FLORIDA, 

Petitioner, 

V. 

MICHAEL PENNINGTON, 

Respondent . 
/ 

CASE NO. 84 ,443  

APPENDIX 

ROBERT A. BUTTERWORTH 
ATTORNEY GENEML 

BONNIE JEAN PARRISH 
ASSISTANTATTORNEYGENERAL 
Fla, Bar #768870  
444 Seabreeze Boulevard 
5th Floor 
Daytona Beach, FL 32118 
(904)  238-4990 

COUNSEL FOR PETITIONER 



INDEX TO APPENDIX 

INSTR UMENTS 

PleaAgreement . . . . . . . . . . . . . . . . . . . . . . .  . A  

Pennington v. State, 
641 SO. 2d 187 (Fla. 5th DCA 1994) . . . . . . . . . . . .  B 

Oglesbv v. St ate, 
627 So. 2d 585 (Fla. 5th DCA 1993), 
m. denied, Case no. 82, 987 
(Fla, March 11, 1994) . . . . . . . . . . . . . . . . . .  C 

i 



Appendix A 



1 N  THE CIRCUIT C W R T ,  SEVENTH JUDICIAL CIRCUIT 
I Y  AND VOLUSIA COUNTY, FLORIDA 

Case Nurt>er P l e d  to: 

Z;i . lE OF FLORIDA, 
V. Other C u d  Yunbcrs Perding: (i 7,- >,(\ g y  

DATE : 

M I T T E N  P4EA(SI 

1. 1, 
enter Plea(a) of: 
( Guilty ( Noto Coslterxiere t o  a ~ f r 4 4 4 p t Q 3  cc 

( ) Guilty ( ) Nolo Ccmtendere t o  as t o  C o l n t  - 
( ) Guilty ( Nolo C o n t d e r e  t o  as t o  C o u r t  _I 

1 v ldcrs tand tha t  I f  the Judge accepts the PlcrCr), I give up my r i g h t  t o  (I) A t r i a l  by jury t o  determine whethar 1 
am Guilty or Hot Guilty; or a hearing bcfore the Judge i f  charged uith v l o l a t i m  of probmtion or v i o l a t i o n  o f  c m i t y  controt; 
(2) To confront th t  State's w!tnasses; (4) To t e s t i f y  o r  t o  rlmurln 
s i lent ;  a d  (5 )  To rcqu i re  the prooacutor t o  prove ny gu i l t  beyond I reaswable &&t (or by a prepderance o f  the evidence I f  
charged with v f o l a t i o n  of p r o b r t f m  or c o m n n i t y  COntrol). 1 also mderstand tha t  I g ive  rp y right t o  r e a l  a11 mutters 
except the l e g a l i t y  of ry 8ent-e or t h i s  Court's au tho r i t y  t o  heer t h i s  casa. 

I v d c r e t w l d  t h a t  a Plea o f  Not Guilty denies tha t  I comaittad the c r i t d r ) ;  a Plea o f  Guilty adni ts  tha t  I caarnitted 
the crime(r); Plea of Yolo Contendere, o r  "No Conttstlr, soy8 that I do not C M t e r t  the evidence against m. 

1 have read the i n f o m t i o n  or indictment in t h i o  case a d  I vderrtnnd the charge($) t o  which I antar my plea(r). My 
at torney has oxplaimd t o  RL) the t o t a l  w x i m n  p s n . l t i e r  f o r  the charga(r) and as a r e s u l t  I vwlerstand the f o l l o w i t q  

a, That should the Judge i-se a guidel ines s o p r y e ,  I c w l d  tecaivc up t o  maxinun sentemu of L5 
years irprirornent md a maximan f i n e  o f  S h  or both. 

b. That should the J d g p  i q m s e  a eparturs sentence, I could receive rp t o  a mmx$*nra sentence of  c;' years 
i r p r i s m t  a d  a f i n e  o f  S&&. (or  both). 

c. Thmt a hear ing m y  h e r r a f t t r  be set  ard c & t d  in  t h i s  ease t o  determine i f  1 qualify t o  bo c l r o s i f i r d  8s a 
Habitual felony Offarder o r  a Vio lant  Habitual Felony O f f w d t r ,  ud: 
(I} That shwld 1 b. d e t r r m i d  by the Judo8 t o  k a Vio lent  Wrbitual Felony Offendsr, ' a d  should the Judge 

smtonct rn 1s such, I could rece iv r  up t o  8 m a x i m  sentonce of years i r p r i s o n n m t  wr( II 
-tory mini- of  I_ years inpriscrrnmt a r d  t ha t  re-offcndcr smtsnce I wuld 
not k, rntit ld t o  receive any basic ga in tim. 

(2) That rhwld I be dc temincd  by the Judoa t o  bs a Won-Violant Habitual Fa cq-~y O f f m c k r ,  a d  s h w l d  the J-4 
rtntrncr I# as such, I could receive rp t o  I N x i n u a  s rn tmco  of 10 years hpriiwnunt wd I 
mmia to ry  m i n i m  o f  \-- years i n p r i s w m n t  and t ha t  as t o  any habi tua l  offender s m t m c o  I would 
not k rntitlcd t o  receive m y  b r s i c  ga in  tim. 

That whether a guidelines sentence or d e p r t u r e  s e n t m e  or habi tua l  o f f e d e r  sentence, I lilll receive a madatory 
m i n i m  sontence of c years inpriswvntnt. 

I vderstmnd 
tha t  by enter ing the akrve plta(r;) 1 u a i v i n s  any r i g h t  t o  present any defenses I may have t a  the cherge(s). f vders tand  that 
by "y GUILTY ptea(s) or NO CONTEST p lea ls )  without express reservation o f  r i g h t  o f  a m a l  I waive (give up) any g r d s  fo r  
qqeals  1 daht  have dmut any decision, ruling or order the Judge has made i n  my case($) up to  t h i s  dat t .  I f  I am not  a c i t i z e n  
of t h i s  ciw-ttry, my plca(s) t o  t h i s  crime(s) may adversely a f f e c t  ny status in t h i s  country and m y  be subject to deportat ion 
aa a r u s u l t  of ny pleats). I f  I am on parole, my p r o l e  t a n  ba revoked and I m y  have t o  serve the tmlance o f  t ha t  sentence; 
i f  I am on probation, my probatim can k revoked and I can receive a separate legat sentence on the p rob r t i on  chrrse i n  addi t ion 
t o  a sen te rm inposcd on t h i s  cast. 

6. I reprasent t h a t  I have t o l d  t h i s  Judge nrf t r ue  n a r .  Any other ~\.ny t h a t  f have used I have mxk know t o  the 
prosucutor. I represent t o  the Judge and t o  the prosecutor that my prior cr iminal  record ( i f  any), vhether felony or 
miad4AYanor, inc lud ing any crimes f o r  rrhich adjud icat ion of g u i l t  was withheld i s  consistent u i t h  tha t  c r i m i m l  rucord ( i f  m y )  
de rc r i b rd  in opn cour t  by myself and/or my at torney or the prosecuting at torney i n  my presence a t  the tim of y plea being 
enterrd. 1 v d e r s t a n d  tha t  i n  the event my true name i s  d i f f e r e n t  then that  r e p r e s e n t 4  t o  the Judge aqi/g tCe,pvmfa/!criminal 
record i s  d i f f e r e n t  than tha t  which i s  so represented in open court o r  should I bk a r r e s t 4  pr ior  t o  s te9ina h+Fqj,n for  4 
cr iminal  offense,or v i o l a t i o n  of  probat ion or  cwmunity control,  although my plea($) w i l l  stand, & ~ ' d ~ ~ ~ a t ~ p 3 , ~ ~ a t  the 
prosecutor has made here in  tha t  a p a r t i c u l a r  sentence or d ispos i t i on  be frrposed or  any r g r e m n t  tHdll tW'#ko$hcutd has Mde 
t o  mt seek a determination o f  hab i tua l  o f f e d e r  status and/or a habitual offender sentence herein, i s  no-longer binding on the 
state, a d  any p r m i s e  o r  stgreecnent by the Judge ( i f  any) made and acknowlKlged in  t h f s  agreement in ope 
receive as a sentence or d i s p o s i t i o n  he re in  i s  no longer birding on the Jldge. 

recomended: 

(i m,& 'i- as t o  C m t  - 
1 

2. 

(3) To colrpcl the attendance of witnesses 011 ~ly k h a l f ;  

3. 

4. 

d. 

5. My at torney has explained the essent ia l  elements o f  the crime($), and possible deftnses t o  the crimc(s). 

secf upon my i d e n t i t y  end my cr iminal  record disclosed on the record by mc or in  my presence, has 

-- 
8. I f u l l y  Lnderstord tha t  the Judge i s  not  b u d  t o  fo l low any recumendations or agr ~ I t q a W b t o r  as t o  

sentewe or d i s p o s i t i o n  and tha t  the Judge has made no praniso or ~ g r e e m n t  as t o  what I as a sentewe o r  . . . - - . 
d ispos i t i on  he re in  other than tha t  made by the Judge and acknowledged in - th i s  agrement t o  have k e n  so made, or otherwise been 
mde by the Judge i n  my presence i n  open Court a t  the t i n  o f  my plea(s) being entered. I acknowltdge that should the Judge 
prunise or agree as acknowltdgtd he re in  o r  made i n  open Court a t  the rim of  try plca(s) k i n g  entered, t o  a par t i cu la r  sentence 
or disposition herein, and l n t e r  announce y r i o r  t o  sentencing that  the p r m i s e d  or  agreed sentence o r  d i spos i t i on  w i l l  for any 
reason not h Inposed, t ha t  I u i l l  be permi t ted t o  withdraw r r r ~  plca(s) here in  and enter a plea(s) o f  not g u i l t y  and e x e r c i s e  y 
r i g h t  t o  a t r i a l  or hearing described in  ( 2 )  above. 

That I waive any requirement tha t  the s ta te  establ ish on the record a factua l  basis f o r  the charge($) being pled to .  
have read the f a c t s  al leged in  the sworn information (or indictment) ard in  the w o r n  arrest  repor ts ,  and/or conplaint 

a f f i d a v i t s  in  the,Court f i l e ,  (end/or i n  the sworn a f f i d a v i t s  a l leg ing v i o l a t i o n  o f  p r o b t i o n  o r  cumun i t y  control,  and a l l e g e d  
in  any probation o r  c u m u n i t y  con t ro l  v i o l a t i o n  repor ts  in the Cwrt f i l e  i f  charged wi th  such v io la t i ons )  a d  I agree that the 
Judge can consider those fac ts  as the evidence against mc and 8s describing the facts  that  are the basis fo r  the cherge(s) being 

9. 

. 



plcd t o  and the facts t o  uhich 1 an a :ing my plea(.). 
10. In d i t i o n ,  I do agree a d  s t ipu la te  t o  the tollorring: 

11. I sgrce and s t i p r l a t e  t o  pay costs of $20.00 prrsuant t o  F.S. 960.20, of t3.00 purrumt t o  943.25(1);  of $2.00 pursuant 

( ) A Public Drfmdcr fee of  S 

( Law enforeaacnt agency casts of S / 57) 

:A erstand that the above w t s  are t o  bc paid by me either IS a condi t ion of probation or comrunity control, 
subject t o  v io la t i on  i f  1 f a i l  t o  f u l l y  ply, o r  i f  1 m not p l r c d  on a form of orrpcrvisian, then r f t e r  my release fran custody 
s b j e c t  to  cmtsnpt o f  c a r t  if I f a i l  t o  pay. I further i t a t e  that I have received su f f i c i en t  no t ice  and hearing a8 to the 
above YlWxntr a d  agree that  1 h ive  the n b i l i t y  t o  pay them. 

12. No - hor prorurrd or  forced BT t o  m t a r  the Plea(o), na ona ha8 premised nm anything t o  get rn t o  enter the (Plee(s) 
that i s  not reprerented in t h i s  W r i t t e n  Plea. 

1 I b d i e v e  that I am Gui l ty  
) I balieve i t  ir In nry oun best interest. 

to  943.25(8);  ard t (as a cour t  C O S ~ )  pursuant t o  943.25(8)(a). Further, I agree t o  pay:  

( ,k) State Attorney costs o f  S 7 -5" . 
) Rest i tu t ion  t o  in the momt of S 

I (UR entering the Plea(8) v o l m t a r i l y  of my own f ree w i l l  bocausr: 

13. 9- t I LII pcnnittd to  r-in a t  Libsrty wnding tenteneing I lurt n o t i f y  bonduun or p r o - t r i a l  release o f f i ce r  of my 
char194 in ~ry d r a m  or telephonr rmber, a d  i f  the Jdge  o r d r i  a Pra-SentWIEe Invest igat ion (PSI) a d  I willfully f a l l  t o  
w a r  for an .ppDintmt with the p rb t i an  off icer,  the Judpe evoke ny r r l a a r r  .nd place ma in J a i l  mtil ay rwrtmetng. 

14. My e a t i o n  conrlst8 o f  the follawing: rm L 

I read, w r i t 8  wd ud.rst.rrd the Engtish lanauagt. 1 MI not uMcr the i n f lwnee  of my drug, lnodicatian or alcohol a t  the tim 
I risn th i8  plea. I MI not suffering froll any aw\trl problcnrr at  th ia  tium uhich a f foc t  my u d r r r t d i n g  o f  t h i s  Plea. 

15. I m auor i  of a11 o f  t h r  p rov io ims and reprerentations in thl8 mremmnt th rwgh having r e d  the agrwmnt  In i t s  
a n t i r r t y  or y attorney havlng r e d  the egreenrent t o  nm ard I have d i r e u m d  i t  with my attornay Cmd t ful ly rndarrtd it. t 
have t o l d  attornay everything 1 k m  a b u t  t h i s  case. I am ful ly a r t f s f i e d  with thr way my attorney has handlsd th ia  easo 
f o r  w. 

EUORY TO, SltMED A31D FILED by the defendant In opsn Cwrt ln the prumca of bf.nrc courral a d  Judpr md h r  #rutty 
o f  plrJury t h i s  dmy o f  , 199 . 
DIANE II. MTQUSLK, Clerk 
of the C i rcu i t  Cwrt 

Pcprty Clerk in  A t t e c  

P 
Oefwdrntr  I n i t i a l s :  

CERTlFlCAfE OF DEFENSE C W S E C  
I have discussad t h i s  easa with defkndant, including the nature of the 

charge(s), essential rlanrntr of  arch, the evidence against hia/her for  uhich 1 IRL auare, the possible drfwues hr/she has, the 
m a x i m  p r u l t y  for the charge(.) md hir /her r i gh t  t o  rpprrl. Mo prcmircs have btm avde t o  the defmdurt  other than as set 
f o r th  in t h i s  plea or on the record. 1 h ive  a x p l a i d  fully t h i s  w r i t t e n  plea t o  the d o f t d a n t  a d  I k l i e v r  hehhe f u l l y  
undrrstdnds t h i s  writrm plor, the cmsequances of entering It, and that & fedan t  daes so of h iolher om f ree w i l l .  Further, 
frora my i n tc rp r r ta t ion  o f  the facts and wry study of the Iru there a r t  facts t o  cupport coch el-t o f  the charges t o  which the 
foregoing pleas are k i n g  entered. 1 fur ther i t i p l l a t e  a d  agree that the Judge can conoider the facts allegtd in the sworn 
in fo rmt ian  (or indictment) and in the s w r n  arrest reports, caaplatnt a f f i dav i t s  in  the f i l e ,  or i n  the sworn a f f idav i ts  

m d  the facts t o  which the defmdant i s  entering the pleats). 

1, B e f h t ' r  Camel of  Record, c e r t i f y  that: 

alleging v io la t i on  of probation or cormrnity cmtrol,  or a l l e p d  in MY probetion or 
C o u r t  f i l e  aa the evidence rgainst  the dcfmdrnt and as describing the facts that  

t I, 

CERTIFICATE OF PROSECUTOR 
1 cmfirm that  the recarrnandrtions set for th in  th i s  plea agreement have hen mda. 

Assiatrnt S ta t t  Attorney 

ORDER ACCEPTING PLEA 

Tht f o r t g o i w  was received and accepted in  opcn C o u r t .  The defendant has s i g n 4  the foregoing in my presence or hns 
a c k n o d d g e d  h i s  above signature hereto in my presence. Such plca(r) are fwnd t o  be f r e e l y  and vo l ln t r r r i l y  mde u i t h  knowledge 

i t s  meaning and p s s i b l e  consequerces, a d  the s e m  i s  hereby acceptrd. 

Qc 
Clrcu l t  Court Judge 0 0 :'?r 8 
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’ I .; ’:. BRIGHT V. STATE 
Cltr as 641 So.2d 187 (Fla.App. 5 Dirt. 1994) 

John W. Little, 111, Troy D. Ferguson and 
J. Russell Campbell of Steel, Hector & Davis, 
West Palm Beach, for appellee. 

DAUKSCH, Judge. 

Consistent with this court’s recent decision 
in James IJ, Nationsbunk Trust CO. Nat. 
Ass’n, 639 So.Zd.1031 (Fla. 5th DCA 19941, 
we remand this cause to the trial court for 
further proceedings with regard only to the 
issue of whether appellants were fraudulently 
induced ta sign the notes and mortgages 
which are the subject of each of their fore- 
closures and, if so, whether appellee ever 
attained the status of a holder in due course. 

AFFIRMED in part; REVERSED in 
part; REMANDED. . <  

HARRIS, C.J.’, and GRIFFIN, J., concur. 

I 

Michael PENNINGTON, Appellant, 

V. 

STATE of Florida, Appellee. 

NO, 93-2898. 

District Court of Appeal of Florida, 
Fifth District. 

Aug. 19, 1994. 

Apped from the Circuit Court for Volusia 
County; John W, Watson, 111, Judge. 

James B. Gibson, Public Defender, and 
Nancy Ryan, Asst. Public Defender, Daytona 
Beach, for appellant. 

Robert A. Butterworth, Atty. Gen., Talla- 
hassee, and Kellie A. Nielan, Asst. Atty. 
Gen., Daytona Beach, for appellee. 

PER CURIAM. 
The sentence in this case i s  violative of the 

dictates of Thumpson ZL State, 638 So.2d 116 
(Fla. 5th DCA June 3, 1994) and must be 

vacated. Upon remand appellant must be 
given the option to withdraw his guilty plea 
should the court intend to depart from the 
sentencing guidelines. Finally, it  is apparent 
the court’s written community control order 
is different from the judge’s oral pronounce- 
ments. 

SENTENCE VACATED; REMANDED. 

HARRIS, C.J., and DAUKSCH and 
COBB, JJ., concur. 

2 

Beau Luther BRIGHT, Appellant, 

V. 

STATE of Florida, Appellee, 

NO. 93-2332. 

District Court of Appeal of Florida, 
Fifth District. 

Aug. 19, 1994. 

Appeal from the Circuit Court for Marion 
County; Thomas D. Sawaya, Judge. 

James B. Gibson, Public Defender, and 
Susan k Fagan, Asst. Public Defender, Day- 
tona Beach, for appellant. 

Robert h Butterworth, Atty. Gen., Talla- 
hassee, and Ann M. Childs, Asst. Atty. Gen., 
Daytona Beach, for appellee. 

PER C U R I M .  

Beau Luther Bright entered a plea of no 
contest to six felonies. We affirm the convic- 
tions and sentences imposed following his 
plea. In doing so, we correct a scrivener’s 
error on the judgment to reflect that his plea 
was to a violation of section SlO.OZ(2) Florida 
Statutes, and that a violation of that section 
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GOSHORN, ,Judge. 

Melvin Oglesby appeals from the judgment 
of the trial court sentencing him as a habitual 
offender. On appeal, he contends that it was 
error for the trial court, rather than the 
State, to provide him with the notice of intent 
to habitualize. He fuFurther argues that his 
sentence must be reversed because the no- 
tice was not provided prior to the entry of his 
plea. We affirm. 

As to Oglesby’s fist contention, this court 
has previously held that it is proper for the 
trial judge to f ie  the notice for habitual 
offender sentencing. Toliver v. State, 605 
So.2d 477 (Fla. 5th DCA 19921, review de- 
nied, 618 So.2d 212 (Fla.1993). As to Ogles- 
by’s second contention, we acknowledge that 
approximately one year after Oglesby ten- 
dered his plea, but while this appeal was 
pending, the Florida Supreme Court decided 
Ashley v. Stale, 614 So2d 486 (Fla.1993). In 
A s h l ~ y ,  the court held that 

in order for a defendant to be habitualized 
following a guilty or nolo plea, the follow- 
ing must take place prior to acceptance of 
the plea: 1) The defendant must be given 
written notice of intent to habitualize, and 
2) the court must confirm that the defen- 
dant is personally aware of the possibility 
and reasonable consequences of habituali- 
zation. 

Id. at 490 (footnote omitted). However, un- 
like the plea agreement in Ashley which es- 
pressly provided that Ashley would be sen- 
tenced under the guidelines, Oglesby, by his 
signed written plea agreement, specifically 
acknowledged that 

4. I have read the information or indict- 
ment in this case and I understand the 
charge(s1 to which I enter my plea(s). M y  
attorueq has explained to m e  the total 
m a x i m u m  penalties for  the charge(s) and 
us u result I understand the following: 

* * * * * * 

c. That should I be determined by the 
Judge to be a Violent Habitual Felony 
Offender, and should the ,Judge sentence 
mc as such, I could receivc up to a maxi- 
mum sentence of  30 years imprisonment 
and that as to any habitual offender sen- 

tence I would not be entitled to receive any 
hasic gain time. 
d. That should I be determined by the 
Judge to be a Non-Violent Habitual Felo- 
ny Offender, and should the Judge sen- 
tence me as such, I could receive up to a 
maximum sentence of 30 years imprison- 
ment and a mandatory minimum of 0 years 
imprisonment and that as to any habitual 
offender sentence I wmald not be entitled to 
receive any  basic gain time. [Emphasis 
added]. 
The plea agreement further set forth that 

Oglesby had read the written plea, discussed 
it with his attorney, and that Oglelesby fully 
understood the plea agreement. Oglesby 
made the same representations to the trial 
court in open court a t  the plea proceeding. 
We therefore find that the protections afford- 
ed by Ashley were provided to Oglesby prior 
to the entry of his plea and find that the 
“harmless error” analysis set forth by the 
supreme court in Massey v. State, 609 So.2d 
598 (Fla.1992) applies. To hold othenvise 
would elevate form over substance. 

AFFIRMED. 

PETERSON and GRIFFIN, JJ., concur. 

TOWN OF PONCE INLET, a Florida 
municipal corporation, Petitioner, 

v. 

Edrnond R. RANCOURT and Paula 
Rancourt, husband and wife, 

Respondents. 

No. 93-1667. 

District Court of Appeal of Florida, 
Fifth District. 

Dec. 3, 1993. 

Tnwn petitioned for writ of certiorari 
seeking review of order of the Circuit Court, 



Fvhether charwtcrized i is  a request c w  iiri 

o~.dcr, we conclude that Dcputy Willmot’s 
(jityction for Popplc to exit his vehicle 
constituted a show of authority which w-  
strained Popple s f i w d o m  q f  niouemeizt h+ 
cu718C a rrasonable person. wider  thc cir- 
climstaiiccs 2007~ld beliewe that li,e s h f m ~ d  
C o n z p ~ ~ j .  See I h s  1‘. State, 564 S o 2 d  1166 
(Fla. 1st DCA 1WO). 

popple ‘LI. State. 626 So.2d 1% (Fla.1993) 
(emphasis added). 

The state reljes on this court’s decision in 
curry v. State, 570 SoPd 1071 (Fla. 5th DCA 
1990). In C14ry, the police entered a bar, 
walked up behind Cm-ry, and told him: 
“Stop. Police.” C u r q  walked away but 
threw a pill bottle containing rocks of cocaine 
on the ground. In affirming the denial of a 
motion to suppress this court held, “Only 
when the police begin an actual physical 
search of a suspect does abandonment be- 
come involuntary anti ta inkd by an illegal 
search and seizure.” C i m y  at 1073. Cut-rg 
is supported by the decision in Cal$om?,ia ‘u. 
Hodaii  D., 499 U.S. tXl. 111 S.C:t. 1547, 11:3 
L.Ed.2d 690 (G.S.Ca1.1991) which heId that ii 
seizure does not occur until a person is x t u -  
ally physically subdued by an officer or  suh- 
mits to an officer’s show of aiithwity. 110- 
dari drew “a clear distinction between those 
who yield to the authority of the police and 
those who flee.“ l i a [ l i ) i p r .  a t  1213. In C w  
17, the defendant did n o t  suhrnit to  authoilty 
or comply with the officers’ demand; he sim- 
ply walked away. ahantlming the cocaine :is 
he ignnorud the order to  stop. Here, Hai-ri- 
son, in full submission to the show of authori- 
tg made. followed the order given to him by 
remoLing- his hand from his pocket. The 
order and submission therefore constituted a 
seizure. 

The judgment and sentence a re  vacated, 
the denial of the motion to suppress is re- 
versed, and we remami for further pmccerl- 
ings. 

KI.: VE RS E L) ; RE >LLK n E D . 

Melvin OGLESIIY, Appellant, 

V. 

STATE of Florida, Appellee. 

NO. 92-1844. 

District Court of Appeal of Florida, 
Fifth District. 

Dec. 3, 1993. 

Defendant appealed from judgment of 
the Circuit Court, Volusia County, John W. 
Watson, 111, ,I., sentencing him as habitual 
offender. The District Coui-t of App:?al, Gos- 
horn, J., held that: (1) it was proper for tna l  
court, rather than state, to file notice of 
habitual offender sentencing, and ( 2 )  tiiai 
court’s failure to provide defendant with 
written notice of intent to habitualize prior to 
entry of defendant’s guilty plea was harmless 
error. 

Affirmed 

Criminal Law -1’209.3, 1209.26(1) 

Trial court’s failure to provide defendant 
with w i t t e n  notice of intent to habitualize 
prior to  cntiy elf defendi~nt’s guilty plez wis 
harmless error, where defendant, by his 
siLmed written plea agrwment, specifically 
acknowledged that his attorney explained tc, 
him total maximurn penalties for charges ar,d 
that he understood consequences o f  judpii’s 
dc.teimining him to be. violent or noiiriolent 
habitual felonv offender, inclttding maxim i i rn  

sentences and fact that he would not he 
entitled t,o receive any  basic gain time. 


