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STATEMENT OF THE CASE AND FACTS 

On October 27, 1992, Jonathan Hill was charged by information with burglary, grand 

theft motor vehicle, and possession of burglary tools in violation of 58 810.02(3), 

812.014(1)(2)(~), and 810.06, Florida Statutes (1991). (R. 1-5). The charges all arose from 

Hill’s taking Louie Cheranfant’s car on October 7, 1992. (R. 1-5). 

On June 2, 1993, the state filed a Notice of the State’s Intention to Seek Enhanced 

Penalty Pursuant to F.S. 775.084, (R. 26). The case was tried by jury on June 7 and 9, 1993, 

and the jury found Hill guilty as charged. (R. 28-30). On June 9, 1993, the trial court 

adjudicated Hill guilty of the charges, and ordered a Re-Sentence Investigation report. (R. 22, 

3 1-32). 

On July 29, 1993, the trial court conducted a sentencing hearing at which testimony was 

heard from both state and defense witnesses. (R. 41-64). At the end of the evidence and 

counsel’s argument, the trial court found that Hill qualified as a Habitual Violent Felony 

Offender. (R. 62). The trial court then sentenced Hill to ten (10) years on each f the three 

counts with a minimum mandatory term of five (5) years. (R. 62)* The ten (10) year sentences 

were to run consecutively. (R. 34-36, 62). At the time of sentencing a Sentencing Guidelines 

Scoresheet was filled out. (R. 37). Due to his substantial prior record, Hill scored three 

hundred forty-two (342) points. (R. 37). This score corresponds with a recommended sentence 

of twenty-two (22) to twenty-seven (27) years with a permitted sentence of seventeen (17) to 

forty (40) years. (R. 37). 

Hill timely appealed his convictions and sentence to the Third District Court of Appeal. 

(R. 39-40). On appeal, Hill raised the following issues: 1) that he was entitled to a new trial 
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due to the state’s exercise of a peremptory challenge to excuse an African-American juror; 2) 

that he was improperly sentenced pursuant to $775.087, Fla. Stat.; and 3) that the trial court rJ )  
improperly imposed consecutive sentences under the Habitual Violent Felony Offender Statute. 

(R. 69-73). The Third District Court of Appeal found no merit in Hill’s first issue, and the state 

conceded error on Hill’s second issue. (R. 70). However, the Third District reversed Hill’s 

consecutive sentences on the basis of Hale v. State, 630 So. 2d 521 (Fla, 1993) certdenied Case 

No. 94-5612 (U.S. Oct. 3, 1994). (R, 70). Additionally, the Third District certified the 

following as a question of great public importance: 

Whether Hale v. State, 630 So, 2d 521 (Fla. 1993) cert.denied Case No. 94-5612 
(U.S. Oct. 3, 1994) precludes under all circumstances the imposition of 
consecutive sentences for crimes arising from a single criminal episode for 
habitual felony or habitual violent felony offenders? 

Subsequent to the certification of the above question, the state filed a Notice to Invoke 

0 Discretionary Jurisdiction, thereby commencing the instant proceeding. 
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SUMMARY OF THE ARGUMENT 

The Florida Legislature intended that separate sentences be given for each offense 

committed regardless of whether they arose from a single criminal episode or not, and authorized 

the trial court to impose consecutive or concurrent sentences at its discretion. Additionally, the 

Legislature has provided for enhanced penalties for Habitual Felony Offenders and Habitual 

Violent Felony Offenders. 

This Court prohibited the imposition of consecutive minimum mandatory sentences when 

the offenses were committed during a single criminal episode. This Court’s rationale has focused 

on the denial of eligibility for parole during those periods, and absence of specific language 

authorizing such a sentence. This principle is now being extended to prohibit any consecutive 

sentences pursuant to the Habitual Felony Offender and habitual Violent Felony Offender statute 

for offenses committed during a single criminal episode. 

Application of this principle to the case at bar renders the habitualization statute 

meaningless. Instead of preventing excessive enhancement, application of the principle results 

in a downward departure from the recommended and permitted sentence under the Sentencing 

Guidelines. Thus, this Court should limit the principle to only prohibit consecutive mandatory 

sentences. Alternatively, this Court should recognize an exception to the principle whenever 

prohibition of consecutive sentences results in a downward departure from the permitted sentence 

under the Sentencing Guidelines. 

0 
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ARGUMENT 

I. 

HALE v. STATE, 630 So. 2d 521 (Fla. 1993) cea  denied Case No. 94-5612 
(U.S. Oct. 3, 1994) SHOULD BE 1NTERPRETED TO ONLY PROHIBIT 
THE IMPOSITION OF CONSECUTIVE MINIMUM MANDATORY 
SENTENCES FOR EACH OFFENSE COMMITTED DURING THE 
COURSE OF A SINGLE CRIMINAL EPISODE UNDER 5 775,084, 
FLORIDA STATUTES. 

The Florida Criminal Code provides the following language under the subsection entitled 

"Rules of Construction", 

Whoever, in the course of one criminal transactbn or episode, commits an act 
or acts which constitute one or more separate criminal offenses, upon conviction 
and adjudication of guilt, shall be sentenced separately far each criminal offense; 
and the sentencing judge may order the sentences to be served concurrent& or 
consecutively. 

8 775.021(4)(a), Fla. Stat, (1993). The section later reads, 

The intent of the legislature is to convict and sentence for each criminal offense 
committed in the course of one criminal episode or transaction and not to allow 
the principle of lenity as set forth in subsection (1) to determine legislative intent.' 

§ 775.021(4)(b), Fla. Stat. (1993).2 Thus, the legislature was explicit in its intent to punish for 

Exceptions to this rule of construction are: 

1 .  Offenses which require identical elements of proof. 

2. Offenses which are degrees of the same offense as provided by statute. 

3. 
subsumed by the greater offense. 

Offenses which are lesser offenses the statutory elements of which are 

9 775.021(4)(b), Fla. Stat. (1993), 

Subsection (1) of the statute in turn provides, 
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each offense committed, regardless of whether they were the result of a single criminal episode 

or committed at separate times and places. * 
However, this Court prohibited the imposition of consecutive minimum mandatory terms 

of imprisonment when the sentence was already enhanced pursuant to 5 775.087, Florida 

Statutes, if the offenses charged arose out of a single criminal episode. Palmer v. Sfute, 438 So. 

2d 1 (Fla. 1983). This Court reasoned, 

Nowhere in the language of section 775,08762) do we fmd express authority by 
which a trial court may deny, under subsection 775.087(2), a defendant eligibility 
for parole for a period greater than three calendar years. 

Id. at 3, This Court's expressed concern focused on the fact that "Palmer . . . was sentenced 

to thir@-nine years, without eligibility for parole, based rcpon a statute expressly authorizing 

denial of eligibility for parole for only three years.' Id.3 Allowing the trial court to impose 

consecutive sentences in Palmer resulted in an exponential increase in the defendant's actual 

sentence saved .  0 
In Daniels v. State,4 this Court extended this principle and held, in the context of 

minimum mandatory sentences imposed through 775,084, Florida Statutes, the Habitual Felony 

The provisions of this code and offenses defined by other statutes shall be 
strictly construed; when the language is susceptible of differing constructions, 
it shall be construed most favorable to the accused. 

9 775.021, Fla. Stat. (1993). 

Statutes specifically denying eligibility for parole for a prescribed period of time have 
survived numerous constitutional attacks. See, Scott v. State, 369 So. 2d 330 (Fla. 1979); 
Sowell v. State, 342 So. 2d 969 (Fla 1977); Owens Y. State, 316 So. 2d 537 (Fla 1975); 
Dorminey v. State, 314 So. 2d 134 (Fla. 1975); Owens v. State, 300 So. 2d 70 (Fla. 1st 
DCA) appeal dismissed, 305 So. 2d 203 (Fla. 1974). 

595 So, 2d 952 IFla. 1992). 
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Offender and Habitual Violent Felony Offender statute, that: 

Because the statute prescribing the penalty for Daniels' offenses does not contain 
a provision for a minimum mandatory sentence, we hold that his minimum 
mandatory sentences for the crimes he committed arising out of the same criminal 
episode may only be imposed concurrently and not consecutively. 

e 

Id. at 954. Again, this Court's reasoning centered upon denial of eligibility for parole. Thus, 

a common thread emerged: if the statute proscribing the conduct the defendant was charged with 

expressly provided for a minimum mandatory term, then the principle stated under "Rules of 

Construction" prevailed. Namely, the discretion to impose concurrent or consecutive sentences 

remained within the province of the trial court. However, if the statute proscribing the conduct 

the defendant was charged with did not provide for a minimum mandatory portion (and the 

defendant's sentence was enhanced pursuant to a statute which did provide for a minimum 

mandatory portion) then the minimum mandatory portions could not be "stacked" if the charges 

@ arose out of a single criminal epis~de.~ 

In Hale v. State,6 this Court reversed Hale's consecutive minimum mandatory sentences 

imposed pursuant to the Habitual Felony Offender and Habitual Violent Felony Offender Act. 

Id. This Court reasoned as follows: 

We find nothing in the language of the habitual offender statute which suggesLs 
that the legislature also intended that, once the Sentences from multiple crimes 
committed during a single episode have been enhanced through the habitual 
offender states, the total penalty should then be further increased by ordering that 
the sentences run consecutively. 

Please note that ever since 1983 there has effectively been no parole, since release 
from incarceration may only occur in a limited number of statutorily described circumstances. 
Q 921.001(10)(a), Fla. Stat.(1993). The circumstances for release are even further limited 

for offenses committed after January 1, 1994. 8 921.001(10)(b), Fla. Stat.(1993). 

' 630 So. 2d 521 (Fla. 1993) cen. denied Case No. 94-5612 (U.S. Oct. 3, 1994). 
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Id. at 524. Thus, it appears that once the Habitual Felony Offender or Habitual Violent Felony 

Offender statute enhances the penalty which would have been imposed, this Court has precluded 

the imposition of consecutive sentences if the charges arose out of a single criminal episode. 

However, this Court’s decision in both Hale and Daniels reversed consecutive minimum 

mandatory sentences. Both, Hale’s and Daniels’, sentences were significantly increased as a 

result of their being made to run consecutively. The resulting sentences were an exponential 

increase over the statutorily mandated sentences for the actual crimes committed. Moreover, 

since it was the minimum mandatory portion that was consecutive, the sentences resulted in a 

denial of any form of, or consideration for, early release during that time. 

However, if Hale is interpreted to prohibit consecutive sentences for crimes committed 

during a single criminal episode in all circumstances, as done by the Third District, it would 

render the habitualization statute meaningless. In other words, habitualizing Hill and similarly 

situated defendants, would result in a downward departure fkom the Sentencing Guidelines 

permitted sentence. In effect, habitualization, under this interpretation of Hale, would 

accomplish the opposite effect of the Legislature’s intent behind habitualization statutes. It would 

result in the imposition of a diminished sentence, Surely, this Court could not have intended 

such a result. 

0 

Allowing Hale to prevent consecutive sentences in this case thwarts the legislative intent 

behind 8775.0841, Fla. Stat. (1993), by causing a sentence which is a downward departure from 

the Sentencing G~idelines.~ If Hill’s ten (10) year sentences are made to run concurrently, Hill, 

Section 775.0841, Fla. Stat.(1993) in pertinent part states, 

The Legislature hereby finds that a substantial and disproportionate number of 
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in effect, will receive the equivalent of a substantial downward departure sentence instead of the 

enhanced sentence the State sought.. According to the Sentencing Guidelines Scoresheet which 

was filed along with the judgment and sentence, Hill scored three hundred and forty-two (342) 

points. (R. 37). Under the Sentencing Guidelines, this makes Hill eligible for a recommended 

sentence of twenty-two (22) to twenty-seven (27) years and a permitted sentence of seventeen 

(17) to forty (40) years in prison. However, the State filed a Notice of State’s Intention to Seek 

Enhanced Penalty Pursuant to F.S. 775.084 (R. 26), in order to seek incarceration of Hill for 

an extended term, See, $775.0841, Fla. Stat. (1993). Therefore, it is clear that the State 

intended to pursue the maximum allowable sentence. 

a 

Having been habitualid, under 5775.084, Fla. Stat. (1993), on each third degree felony, 

Hill was subject to a ten (10) year sentence, with a five (5) year minimurn mandatoq. See, 

$775.084(4)(b)(3), Fla, Stat. (1993). As Daniels, supra, precludes stacking of the minimum 

mandatary provisions, only one minimum mandatory sentence is effective. Thus, if Hale is 

interpreted to preclude consecutive ten (10) year sentences, Hill could receive at most, concurrent 

ten (10) year sentences on the three offenses with a minimum mandatory of five (5 )  years. This 

is, actually, the sentence allowed under 5 775.084, Florida Statutes, for a single of these third 

degree felonies. This result is substantially different from the permitted sentence of seventeen 

(17) to forty (40) years under the Sentencing Guidelines. 

(I) 

serious crimes is committed in Florida by a relatively small number of multiple 
and repeat felony offenders, commonly known as career criminals. . , The 
Legislature intends to initiate and support increased efforts by state and local 
law enforcement agencies and state attorneys’ offices to investigate, apprehend, 
and prosecute career criminals to incarcemte themfur extettded term. 

8 



Furthermore, the concurrent five (5) year minimum mandatory sentences which Hill 

would receive will not suffice to compensate for the changing of three consecutive ten (10) year 

sentences to three concurrent ten (10) year sentences. Under the Sentencing Guidelines, Hill 

could have received three consecutive five (5)  year sentences, without any minimum mandatory 

provision. It has been widely reported that, as a result of recent statutory amendments regarding 

gain time, and increases in prison capacity, a typical defendant can now be expected to sene 

seventy-five percent of his sentence, compared to perhaps less than one-third (%) of his sentence 

in 1990.8 Thus, on a non-habitualized, regular guidelines sentence of fifteen (15) years, Hill 

could expect to serve close to twelve (12) years. By contrast, with a habitualized sentence, 

pursuant to Haze as interpreted by the Third District, of three (3) concurrent ten (lo) year 

sentences, with a five (5)  year minimum mandatory, Hill, even with the minimum mandatory, 

can reasonably expect to be released in seven and a half (7 %) years, and certainly within ten 

(10) years, even without any gain time reductions. This allows Hill, a Habitual Violent Felony 

Offender, to leave prison a full two years earlier than if he had been sentenced as a regular 

defendant under the Sentencing Guidelines, Thus, the concurrent minimum mandatory 

provisions, as far as Hill is concerned, are utterly meaningless if Hale is applied in such a way. 

This type of mechanical application of Hale, without any regard to practical considerations, 

effectively serves to render habitualization little more than a Christmas Bonus for defendants in 

situations similar to that of Hill. The trial court would have fared better by simply ignoring the 

habitualization statute and sentencing Hill under the sentencing guidelines. 

a 

* See, attached Appendix A, "State prisons halt accelerated early releases: Prisons' 
revolving door grinds to a halt", The Miami Herald, December 9, 1994. 

6 9 



In view of the foregoing, such an application of Hale to the instant case would render 

habitualization virtually meaningless, as the trial court would be prohibited, by Hale, from doing 

anything of significance which could not have been done otherwise. As it can generally be 

presumed that the legislature intends that its pronouncements have some effect, such an 

application of Hale would be very questionable. The underlying premise of Hale is that 

consecutive minimum mandatory sentences are improper when the offenses are committed during 

the course of a single criminal episode. Accordingly, this Court should interpret Huk to only 

prohibit the imposition of consecutive minimum mandatory sentences for each offense committed 

during the course of a single criminal episode under 0 775.084, Florida Statutes. Alternatively, 

this Court should recognize an exception to the principle whenever prohibition of consecutive 

Sentences results in a downward departure from the permitted sentence under the Sentencing 

Guidelines. a 
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CONCLUSION 

Based on the foregoing, the decision of the lower Court should be quashed. 

Respectfully submitted, 

ROBERT A. BUTTERWORTH 
Attorney General 
Tallahassee, Florida 

LUCRECIA R. DIAZ 
Assistant Attorney General 
Florida Bar No. 0988110 
Department of Legal Affairs 
Office of the Attorney General 
401 N,W, 2nd Avenue, Suite N921 
Post Office Box 013241 
Miami, Florida 33101 
(305) 377-5441 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing BRIEF OF 

PETITIONER ON THE MERITS was furnished by mail to JULIE LEVITT, Special Assistant 

Public Defender, 1320 N. W. 14th Street, Miami, Florida 33 125 on this 19 q i i y  of December 

1994. 
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Respectfully submitted, 
ROBERT A. BUTTERWORTH 
Attorney General 
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IhJCRECIA R. DIAZ J 
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State prisons 
halt accelerated 
earlv releases 

J 

By MARK SILVA 
Capital Bureau Chief 

TALLAHASSEE - After nearly eight years of 
early releases of convicts from Florida's crowded 
prisons, the turnstile that set them free has stopped. 

Gov. Lawton Chiles, who won re-election this 
fall despite scathing criticism over early release, 
called a news conference Thursday to announce the 
end of a program that enabled prisoners to serve 
less than half of their sentences. 

"It's history," he said. 
Prison crowding forced the state into the unpop- 

ular program that allowed nearly 200,000 inmates 
to get drastic reductions in time served. Record 
prison construction and a decline in convictions 
appear to have solved the problem. 

Thursday's announcemeni closes one of Flori- 
da's most embarrassing chapters. A firestorm over 
the issue was ignited by a 220-pound convict 
named Charlie Street, who 10 days after his eariy 
release in 1988 overpowered and killed two Metro- 

PLWSESEE PRISONERS, 32h . 



Prisons’ revolving door grinds to *a halt 
1 h d e  p l i c c  nf t iccrs.  

“I ‘m ivi i ip myaclf a girt Tor 
trcing t i c  serrctary n~ cnrrcc- 
lions, instead nf llie qccrctary ot 
rrleare,” said I i a r r y  Singlclary. 
statc secretary of  Corrections. 
“Santa Clans i s  givinp us the end 

cnrl rclPasc as a c  know i t . ”  
SinJeta w x  war ing  a Sanla 

( Intis tie-t?ursd-t 1 3, jut the mood 
a1 Cnltinihia C‘orrcctional Inrli- 
tiition near I.akr Cily U‘RF lcss 
c clrhnatory. h2icIiwl Joiics, R C T V -  
itig his third prison tern! Tor bur- 
gl?ryq has a h c a d y  had his date 

ilh lrecdom changed to Fch. I 3  
nltrr scrring nmrly s ix  ymrs 

! l rx  I 5  yrnr rcntr im for hri lary 
111 lackwnrille.  IIt hop3 to 
Travc wortcr. 

“ r h i r  i z  in!- third irip.” snit1 
IOIICS. 33. ttir Iaitirr nftwo. ”I’m 
r r n d y  tn prv Iionic. To me. i t  
i n c a n i  ectliirg hack 10 my fnmily. 
1 Cccf. if a man scrvcd hislime. hr 
~ l m u l d  he Itlroiieli with it.’‘ 

Farly relcascs were controlled 
tiy l t i c  slate Parole Commission. 
drir l i  moriilors the  prison poprr- 
fnlicln wcckly atid granted l ime 
OFT!<> irimatcs tn avoid crowdirt 
Siticr t t x  Strett incident, t a r t -  
rrlrascs wcrc grsnkd to 15 select 
group of Iow-ii& inmates to  
*void Iinlawfrrl prison crowding 

-1 hr ractirr nr Fhnving scn- 
I r t t r f ~  ~ P C ~ I I ~ P  or flir crnwdiiip 

‘IT’S HISTORY’: Qov. Lawlon 
Chlles, rlght, and Correcllons 
Secretary h r y  Slngtelary at 
news conference 

s loppd two w x k s  ago. Parolc 
Cnniniissiori Chairman Illdltli 
Wd5on sag5 And this week. 
commissiontrs e w n  started i ak -  
i n g  ba k sonic o f  tlic t inic OW 
they &eddy tiad awarded io 
about 3,000 nr ihc statc‘s 56,000 
inmaki .  

Cohnmissioncrs nn Tucsday 
revoked 40 days am that had 
hcen granted lo j,mo low-risk 
inmates eligiblc Fot carly rclcase. 

T h t  3,000 con>icts. irho 
nlrrady I i a b c  fiad iriorithr ~ J i n i t d  

lroiti thcit sciitcnccp. still wil! 
kave prisoii bcforc llicir tinic. 
But Wolsori says strc is corifidciir 
commissioiicrs woii‘t haw to 
aw&d prisnnrrs any more ri i r i r  
off becarisc of crowding. 
I The conmission’s weckly 
aadrds of time off rarr ns hibh as 
f 8 O  days driring the most 
crowdcti times a few years ago. 

The era of ewty releases began 
in Februnry 1987, with an  admis- 
don hy thc L.c islature a i d  newly 
e k e d  Gov. klob hIartinrz t h a l  
1ilC state could not 1lOld a l l  t l l C  
peoblc scntrnccd to i t s  prisous. 

In  an agreernchl IVitli hlnrti- 
rim, lawmakers autlinri7cd early 
rclcnse of lhaiisnnds of itiiiia\cs 
to avoid violatirig a fcderal 
court-ordcrcd cap on the prisoit 
population. nctwtcn 1987 and 
?990. ttrc s h l c  reteafed 1 IO.000 
jniriates early I7ccausc of  crowd- 
ing. I-hnugh (tic Lagislature 
rcstriclcd cligibility Trjr carly 
r t l c a ~ e  iii 1990. another 70.000 
Iinvc icR carly. 

*At i ts  won!. i n  1990, the 8 w r -  
age inmite id Florida served Jess 
than otic-third of a ’sentcncc. 

7liat prom led a codslructioii 
binge, star t t i  b hlhrtiiiet and 
continued bj, &lea. Thc slatc 
doiiblcd its prisotl chbacity to 
56,500 innihtes. Florida will add 
space Tor Bholltcr 22.000 beds by 
inid-1997. 

and h a d  prison3 that hakc up’  
!lib ‘cnal cystcum hrc a l lowd to 
h d d  33 bcrdttil fitore inniafcs 
than the were dcsigncd for . 
dnder a idera]  court ordcr t ~ i a ~  
Settled hn inmate lawsuit over 

risori condition5 in the carly 
P97os. 

Naw, the average ininatc icav- 
Ink 8 ktate prison 11x5 scrvc 
about 45 percent of his or h 
sentcnct. 

pcrfehk bf Hicir sentences. That 
wadid haQe rcquircd cien inarc 
prison construction. 
7 he bill Tor thp current buildup 

is comlpg due,‘ bnnmakcrs h i s  
sbriir will ha+e to find bddi- 
tionaPhibncy to operate alt thC 
ne* cclls, nli ich dre coming or1 
Iinc faster ihhn cxpectcd., r p  
‘tison budgct will krow again in 
r99s . 

hheady, t h e  ctrheni builduo 
wit1 add $100 rniflion a )ear to 
thc $ 1  4 billion already being 
speiit to opcratc prisorir That 

..., .- ... .. 
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in rnhs  kre e!lglbM, under Ihe I 
law. lor this. But h Parole 

1SeK notlda has gone lhrough 
three mnerellons of plans 
nlrnedat easfng the crowdlnfl of 
prisons by refrsslng Inmates 

Commlsslon he9 awarded flm8 
off to onlyabout 3.000 of tho89 I 


