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PRELIM1 NARY STNFFmNT 

Petitioner, t h e  State of Florida, appellee below, will be 

referred to herein as ,'the State. 'I Respondent, John Wayne Upton, 

appellant below, will be referrea to herein as "respondent" or by 

h i s  last name. The record on appeal,  consisting of two volumes of 

pleadings, etc. I and t w o  volumes of t r i a l  transcript, will be 

referred to by the symbols " R "  and "T" respectively, followed by 

the appropriate page numbers. 
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-~ STATEMENT 01' THE CASP-_AND, FACTS 

By information filed on October 16, 1992, respondent was 

' charged with armed burqlary of a dwelling with a firearm and two 

counts of sexual battery w i t h  a firearm (R. 1). On January 12, 

1 9 9 3 ,  the respondent filed a "Stipulation f o r  Judge Trial," signed 

by defense counsel and the prosecutor, which read: 

Now in the Court through undersigned counsel 
comes the defendant, John Wayne Upton and 
stipulates a waiver of his right of a Jury 
Trial and elects to try this matter before the 
Honorable John Kuder. 

( R .  7 ) .  

Pursuant to the above written waiver, this case proceeded 

to a bench trial on February 5 ,  1993, after which the respondent 

was found guilty of committing armed burglary with a firearm, one 

count of sexual battery with a tirearm, and one count of the lesser 

included offense of battery (R. 8). The respondent was adjudicated 

guilty of all charges and was sentenced to p r i s o n  f o r  a total term 

of twelve years with a three-year minimum mandatory term (R. 2 3 - 7 ) .  

On direct appeal, the First District Court of Appeal 

reversed t h e  trial court's judgment and sentence because it held 

the record did not demonstrate that the respondent made a knowing, 

voluntary, and intelligent waiver of his right to a trial by jury, 

but certified to this Court a question of great public importance. 

The State timely invoked the discretionary jurisdiction of this 

Court based on the certified qu-Ltion. e 
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SUMMARY OF THE ARGUMENT 

The written waiver signed by defense c o u n s e l  but n o t  by the 

respondent nevertheless shows that Upton knowingly, voluntarily and 

intelligently waived his righL to a jury trial. Imp1 ic it in 

defense counsel's representation to t h e  trial court that the 

respondent waived his right to a jury is the presumption that he 

advised his client of that right and the consequences of 

relinquishing that right. To hold t h a t  the defendant's written 

waiver signed by his defense counsel is inadequate to show a 

knowing, voluntary and intelligent waiver, thus warranting a new 

trial, unjustly allows Upton to seek to escape justice from a 

favorable ruling on his own motion, 
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ARGUMENT 

ISSUE/CERTIFIED QUESTION 

DOES A LAWYER'S WRITTEN WAIVER OF JURY 

WAIVE THE DEFENDAhU'i"'S RIGHT TO A JURY 
T R I A L  WHERE THERE IS NO INDICATION IN THE 
RECORD THAT THE DEFENDANT AGREED TO THE 
WRITTEN WAIVER OR OTHERWISE MADE A 
KNOWING, VOLUNTARY AND INTELLIGENT WAIVER 
OF HIS R I G H T  TO TRIAL BY JURY? 

TRIAL ON BEHALF C 2  HIS CLIENT VALIDLY 

Pursuant tu a writteri waiver of his right to a j u r y  trial 

signed by defense counsel and t h e  prosecutor, but not by the 

respondent, Upton was t r i ed  without a jury. Having been found 

guilty, the respondent  argueci for the first time on appeal that, 

due to the absence of his signature, the written waiver did not 

show a knowing and intelligent waiver of his right t o  a jury and m 
t h a t  therefore he was c.nt . i t led t o  a new trial. The First District 

agreed and held that t i  writteii daiver s igned  by defense counsel 

al.onc does not show that the respcndent made a knowing, voluntary 

and intelligent waiver of his r i g h t  to a jury trial. For the 

followirig reasons I t h i s  Court should answer the certified question 

in the aff imnat ive and quash the First District's decision below. 

Whi.le the fundamental right to a jury trial is guaranteed by 

the sixth amendmerit to the United States Constitution, it can be 

waived when a defendant so cnooses. Boykin v. Alabama, 395 U.S. 

238,  89 S. Ct. 1'709, 23 L. Ed. 2d 274 (1968); Patton v. United 

States, - 281 U.S. 276, 50 S .  Ct. 253, 74 L. Ed. 854 (1930). An 

effective waiver oP a constitutional r i g h t  must be knowing, 1) 
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voluntary and intelligent. Irr-ady v. United States, 397 U.S. 742, 

90 S Ct. 1 4 6 3 ,  25 L *  Ed. 2 6  747 (1970). 

The waiver of a jury trial is a procedural matter which is 

go~~erned by r u l q s  adopted by thi-s Court, S t a t e  v. Garcia, 2 2 9  So. 

2 6  2 3 6  (Fla. 1 9 6 9 ) ;  p l r a s  v. I_I--- State 439 So, 2d 246, 252 (Fla. 3rd 

JXA 1 ' 9 8 3 ) ( e n  ban(:) ,  review denied, 462 S o .  2d 1105 (Fla. 1985). 

Florida R! i1P  :.?+ Cr i rn in r i l  Procedure 3.2601 provides fo r  the waiver 

of t h e  r i g h t  to a jury trial and requires only  that the waiver be 

in writing and that the State consent. Sessums v. State, - 404 S o .  

2 d  1074 { F l a .  3rd DCA 1981): Dumas - I  439 S o .  2d at 251. "It has 

never been a requiremgnt in t h i s  s t a t e  by statute, r u l e ,  or case 

law t h a t  the court inform the defendant gf  h i s  right to a jury trial, 

OF that  he c-ourf interrogate the defendant as to the voluntariness 

o f  h ~ s  wa ive r ,  o r  that there be a record examination of the 

dcfiAnr.lant 311 hi.s under, tanding c*f the waiver. 'I Dumas 439 So. 2d 

at 2 5 1  (emphasis in original); see a&? Sessums, 4 0 4  So. 2d at 

2 0 7 6 .  T h u s ,  under  Fl t ) r ida law a waiver of the right to a jury 

k r i a l  is e f f e c t i v e  whec the defendant has entered a written waiver 

w i t h  the consent  uf the State, 

@ 

While Rule 3 . 2 6 0  arguably requires that a waiver be signed by 

tlie defendant:, the written waiver in the case at bar nevertheless 

dcmonst ra t .es  a knowing, voll!ntary, and intelligent waiver, and 

technical noncompliance with a rule of procedure should n o t  e n t i t l e  

the respundent to a n e w  trial. T u c k e r  v. -- State, 5 5 9  So. 2d 218  



@ (Fla. 1 9 9 0 ) .  In Hoffman vv._Stste, 397 S o .  2d 288, 290 ( F l a .  1981), 

this C o u r t  held: 

We do  n o t  condane sloppy work by the state in 
preparing cases. Ye realize, however, that mistakes 
can  happen. Thi:-j Court has previously h e l d  that 
't.ho violation of a rule c ~ f  procedure prescribed by 
t11i.s Court does not c a l l  for a reversal of a 
conviction unless the record discloses that non- 
cmnpliance with the rule resulted in prejudice or 
harm to the defendant. " Richardson u.  S t a t e ,  2 4 6  S o .  2d 
7 7 1 ,  7 7 4  (FZa.197-6.)  + See Leernan u. Sta te ,  357 So. 2d 
' 703  (Fla.1978); Lnckos u. S t u t e ,  339  So.2d 217 
(Fla.1976); F1a.R.Crim.P. 3.140(0). The rules are 
riot i n t ended  to furnish a procedural device to 
escape justice, and we are again persuaded that the 
modern trend in criminal cases 

"is to excuse technical defects which have 
no bearing upon the substantial rights of 
t h e  parties. When procedural i r r egu la r -  
ities occur, t h e  emphasis is on deter- 
mining whether anyone was yrejudiced by 
the departure. A defendant is entitled to 
ii fair trial, n o t  a perfect trial." 

3 3 9  So.2d at 219 (quoting Grimes, J.). 

Se? aJ?p State ~r . - -Mank,  5 0 1  A .  2d 809 (Me. 1985)(the defendant's 

failure L c ~  s i g n  a writLen waiver n f  his right to a jury trial did 

r m t  r e q u i r e  reversal of h i s  conviction where defense counsel stated 

to t h e  court. that the case was to be heard jury-waived); United 

S-tates 72'7 F .  2d 1003 (11th Cir. 1984) aff 'd on other 
ygqgc-flj, 4 7 1  U.S. 773, 105 S.  Ct. 2407, 85 L. Ed. 2d 7 6 4  

(198S)(~here deFense counsel stated he had no objection to the 

trial cour t  s i t t i n g  as fac t  f.i..~der, and the defendant did not enter 

a w r i t t e n  w a i v e . r ,  t h e  case was remanded f o r  an evidentiary 

hearing); 'IJnited States v. _ _  Robinson 8 F. 3d 418 (7th Cir. 

1 9 9 3 )  (where t h e  record containec? no signed waiver or any colloquy 

b e t w e E i 1  tht? t r i a l  c o u r t  and tilt deiendant, the case was remanded 

,@ 
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r o i -  a n  ( v i c t e n t i a r y  lneari rig) . Thus , even assuming t h e  respondent ' s 

v i : i t t e r 1  waiver is technically deficient, because Upton was not 

1)iejudicied by this defect, he is not entitled to a new t r i a l .  

T ~ o  written waives of [.he respondent's right to a jury 

ti i a l  s i y n c d  by d c f c n s t  counsel showed a knowing, voluntary, and 

i n t e 1 . 1 i q ~ ~ n t .  waiver. Contra Wiliiams -- v. State, 4 4 0  S o .  2d 1290 

( F l a .  4 t h  DCA 1 9 8 3 ) .  The written document indicated that the 

respondent, was aware of h i s  right to a jury trial, and that he 

a u t , h o r i z e d  h i s  attorney to sign the waiver on his behalf. 

Furt.heriiiore I a Ithaugh respondent was present throughout trial, he 

n e v e r  indjrsted that he opposed the fact that the trial court was 

a c t i - n y  <is the trier of f ac t  in his c a s e .  Significantly, the 

respondent d i d  not allege on appeal that h i s  waiver was not @ 
knowinyly, :rriLinntai-ily, or intelligently given, nor did he allege 

f a i  J . i ~ r e  t 13 c*nnvey any disagreement with the proceedings I there is 

no doiih t that the respondent knowingly, voluntarily, and 

intel L i y e n t l y  agreed t o  proceed without a jury. 

r~ bunas - . __ ._ . v .  - _SF_a_zie_, sy~~gg,  t h e  record on appeal showed t h a t  

the j :11oriiiat.ion w a s  staxnped "waived trial by jury with consent of 

t h ~ :  s t a t e , "  above w h i c h  t h e  defendant signed h i s  name. 439 S o .  2d 

at 2 4 8  - 'J'he 'rhirrd Cli.stri.ct h e l d :  

Wh+:r-e c? r e c u r d  shows a waives, a l though there is no 
f ~ i r t  Iwr c w i C k n c e  that the waiver was executed in 
cp.-n (:oi1rtr t h e r .  is i3 presiirnptian that in the 
t-egular COUTGP of proceed; cy's the defendant , through 
his a t ~ u r n e y ,  1ei:rnetl oi, and waived his c o n s t i -  



tutional right to jury trial. The presumption which 
springs from defendant ' G  signature on the formal 
charging document denoting waiver of jury trial, is, 
more precisely, that the defendant was advised by 
hris attorney of his right to trial by jury, the 
consequences of relinquishing that right, and any 
advantages to be expected therefrom, all of which 
makes f o r  the knowing and intelligent waiver 
required by Pattoii v, Unjtsd States, 281 U.S. 2 7 6 ,  
50 SaCt. 253, 7 4  Li.Ed.  854 (1930). 

Dumas, 439 So. 2d at 2 4 9  (footnotes omitted). 

Similarly, in the case at bar, ,mplicit in c .Afense  

counsel ' s representation to the trial court that the respondent 

waived h.is right to a jury is the presumption that he advised his 

client of h i s  right to trial by jury, the consequences of 

re1.iriquj.shing that right, ,ind any advantages to be expected 

It- bears emphasis that the right to be represented 
by counsel is amo,lg the most fundamental of rights, 
We have long  recognized f'hat "lawyers in criminal 
c o u r t s  are necessities, ZOL luxuries. " Gideoit t i .  

W:iiururight, 3 7 2  U.S. 3 3 5 ,  3 4 4 ,  8 3  S.Ct. 792, 7 9 6 ,  9 
L.Ed.2d 7 9 9  (I96L). As a general matter, it is 
through counsel that all other rights of the accused 
are protected: "Of all the rights that an accused 
person has, the right to be represented by counsel 
is by f a r  the most pervasive, for it affects his 
ability to assert any other rights he may have." 

Penson ~ ._ .... v .  Ohio, .- 4 8 8  U.S.  7 5 ,  84, 109 S. Ct. 3 4 6 ,  352, 1 0 2  L. Ed. 2d 

300 (1988). The First District's holding that counsel is unable to 

execute an agreement on behalf of t h e  defendant totally conflicts 

w i t h  the principle that counsel is the sine qua  nan of a criminal 

defendant s r i g h t s .  e 
. I  - 8  



A holding in the case at bar that the record shows a trial 

 diver by counsel would not preclude the respondent from claiming 

ineffective assistance of counsel by means of a motion for post- 

t r i a l  relief pursuant to Florida Rule of Criminal Procedure 3.850. 

__ Dumas, ~. 4 3 9  So. 2d at 252; -~ Parker v, State, 636 So. 2d 794 (Fla. 1st 

DCA 1994). If the respondent was unaware of his right to a jury 

trial and he would have exercised that right had he known about it, 

obviously defense counsel was incompetent and the respondent would 

have a case of ineffective assistance of trial counsel. But to 

allow the respondent to escape h i s  convictions even though the 

record conclusively shows that he waived his right to a jury trial 

would allow him to unjustly benefit from error invited by himself. 

In Ssate -77--p-I v. Jones 204 So. 2d 515 (Fla. 1 9 6 7 ) ,  this Court 

Iimld that prior to G-.deon v. Wainwriqht, 372  U.S. 335, 8 3  S .  C t .  

7 3 2 ,  9 L. E d .  2d 7 9 9  (1963) Florida courts broadly applied t h e  

Gundamental error exceFtion to Zrotect  against the infringement of 

a def~ei-iclant ' s fundamental rights 2 0 4  So. 2d at 518. Before 

Cideon, .~ -" indigent defendants were only given the assistance of 

counsel  i.n c a p i t a l  trials and, thus, many defendants 

v u l n e r a b l e  Lo abuse. 204 So. 2d at 518. 

This made it possible f o r  defense counsel to stand 
~ r n i t c  if he chose to do so, knowing a l l  the while 
that-. a verdict against his client was thus tainted 
and could not stand. BY such action defendants had 
nothing to lose and all to gain, far if the verdict 
be " n o t  guilty" it remained unassdilable. 

* * * 

P r i o r  to tht. Gideon case the goad resulting 
f r o m  the applicat _on of the exception over-shadowed 
the e v i l ,  for  trial julqes, notwithstanding the 

were 



absence of objection, were admonished to intervene, 
sua sponte, and declare a mistrial thus assuring of 
many uninformed defendants on trial without counsel 
a fair and impartial trial. 

At the present time all defendants in criminal 
trials who are unable to engage counsel are 
furnished counsel without charge. Application of 
the exception is no longer necessary to protect 
those charged with crime who may be ignorant of 
their rights. Their rights are now well guarded by 
defending counsel. Under these circumstances 
further application of the exception will contribute 
nothing to the administration of justice, but rather 
will tend to provoke censure of the judicial process 
as permitting "the use of loopholes, technicalities 
and delays in the law which frequently benefit 
rogues at the expense of decent members of society." 

It has been suggested that some courts today 
seem to be preoccupied primarily in carefully 
assuring that the criminal has all his rights while 
at the same time giving little concern to the 
victim. Upon the shoulders of our courts rests the 
obligation to recognize and maintain a middle ground 
which will secure to the defendant on trial the 
rights afforded him by law without sacrificing 
protection of society. As Mr. J u s t i c e  Cardozo 
explained in Snyder v. Commonwealth of Mass., 291 
U.S. 97, 122, 54 S.Ct. 3 3 0 ,  3 3 8 ,  78 L.Ed. 674, 687: 

"But justice, though due to the 
accused, is due to the accuser also. The 
concept of fairness must not be strained 
till it is narrowed to a filament. We are 
to keep the balance true. I' 

Id. at 518-9. 

Judge Learned Hand made the same point in a similar 

comment: 

Under our criminal procedure the accused has every 
advantage. While the prosecution is h e l d  rigidly to 
the charge, he need not disclose the barest outline 
of his defense. He is immune from question or 
comment on his silence; he cannot be convicted when 
there is the least fair doubt in the minds of any one 
of the twelve. Why in addition he should in advance 
have the whole evidence against him to pick over at 
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h i s  leisure, and make his defense, fairly or foully, 
I have never been able to see. No doubt grand juries 
err and indictments are calamities to honest men, but 
we must work with human beings and we can correct 
such errors only  at too large a price. Our dangers 
do not lie in too little tenderness to the accused. 
Our procedure has been always haunted by t h e  ghost of 
the innocent man convicted. It is an unreal dream. 
What we need to fear i s  the archaic formalism and the 
watery sentiment that obstructs, delays and defeats 
the prosecution of crime. 

United States v. Garsson, 291 F. 646, 649 (U.S.D.C., S.D N.Y. 

1923). The principles set f o r t h  in Jones, and by Justice Cardozo 

and Judge Hand, are equally applicable to the case at bar.  The 

respondent should not be given a new trial when the record shows 

that he made a knowing, voluntary, and intelligent waiver of his 

right to a jury through his defense counsel. To hold otherwise 

would unjustly benefit the respondent at the expense of society. @ 
The decision of the First District should be quashed and the 

certified question answered in the affirmative. 
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- CONCLWS KO! 

F o r  the reasons s e t  f o r t h  h e r s i n ,  t h e  State respectfully 

requests t h a t  this C o u r t  answer the certified question in the 

affirmative and quash tke First District’s decision below. 

Respectfully submitted, 

ROBERT A.  BUTTERWORTH 
Attorney General 

lorida Bar Number 

‘ ,/ OFFICE OF THE ATTORNEY GENERAL 
“IIiTe Capitol 
Tallahassee, Florida 32399-1050 
( 9 O S }  488-0600 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a t r u e  and correct copy of t h e  

' foregoing has been furnished by U.S. Mail to M F t .  JAMIE SPTVEY, 

Assistant Public Defender ,  Leon County Courthouse, Suite 401, 301 

South Monroe Street, Tallahasseo, Florida 32301, this 3 d day 
of January, 1995. 
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IN THE SUPREME COURT OF FLORIDA 

STATE OF FLORIDA, 
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vs . 
JOHN WAYNE UPTON, 
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APPENDIX TO PETITIONER'S BRIEF ON THE MERITS 

Upton v. State, 
So. 2d , 19 Fla. L. Weekly D2294 - -- 1 

( F l a .  1st DCA October 28, 1994). 
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V. 
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IN THE DISTRICT COURT OF APPEAL 2 

FIRST DISTRICT, STATE OF FLORIDA 

NOT FINAL UNTIL TIME EXPIRES TO 
FILE MOTION FOR REHEARING AND 
DISPOSITION THEREOF IF F I L E D  

CASE NO. 93-1583 

Opinion filed October 28 ,  1994. 

An appeal from Circuit Court for Escambia County.-, 
CRIMINAL APPEALS 

DEPT. OF LEGAL AFFAIRS 

-1 A - ;; _- :- 0: *. -r Jokin Kuder, Judge. .* - 
- ?  L 

Nancy A .  Daniels, Public Defender, and Jamie Spivey, Assistant 
Public Defender, Tallahassee, for Appellant. 

Robert A .  Butterworth, Attorney General, and Carolyn J. Mosley, 
Assistant Attorney G e n e r a l ,  Tallahassee, f o r  Appellee. 

ALLEN, J. 

The appellant challenges 

following a non-jury trial. 

demonstrate t ha t  the  appellant 

intelligent waiver of his right 

The record reveals that the  

his convictions and sentences 

Because the record does not 

made a knowing, voluntary, and 

to trial by jury, we reverse. 

appellant was tried without a jury 

pursuan t  to a written waiver signed only by his attorney and the 0 



prosecutor. A defendant's knowing, voluntary, and intelligent 

waiver of jury trial must appear in the record. Tucker v, State, 

5 5 9  So. 2d 218 (Fla. 1990); Hurd v. State, 440 SO. 2d 691, 6 9 3  

appellant made a knowing, voluntary and intelligent waiver of his 

right to a jury trial. No inquiry was made of him as to whether 

he concurred in his attorney's waiver or whether he understood what 

was meant by waiver of a jury trial. d.; Tosta v, S t a t e  , 3 5 2  

So. 2d 5 2 6  (Fla. 4th DCA 1 9 7 7 ) ,  ce rt. de n i e d ,  366 So. 2d 885 (Fl?. 

1978). W e  therefore reverse the appellant's convictions and 

sentences and remand for further proceedings. However, w e  certify 

to the supreme court the following ques t ion  of great public 

importance: a - 

Does a lawyer's written waiver of jury trial 
on behalf of his client validly waive the 
defendant's right to a jury trial where there 
is no indication in the record that the 
defendant agreed to the written waiver or 
otherwise made a knowing, voluntary and 
intelligent waiver of his right to trial by 
jury? 

REVERSED AND REMANDED. 

WEBSTER, J., CONCURS: LAWRENCE, J., CONCURS AND DISSENTS WITH 
WRITTEN OPINION. 

2 



0 Lawrence, J., concurring and dissenting. 

Because I view the  instant written waiver, signed by Upton's 

lawyer, as adequate to waive the client's right to jury trial, I 

dissent. Neither Tucker v. StaQ, 559 So. 2d 218 (Fla. 19901, nor 

Hurd v. Sta te, 440 So. 2d 691 ( F l a .  1st DCA 1 9 8 3 1 ,  requires 

reversal of Upton's convictions and sentences. The Tucker court 

held, in response to a certified question, that a defendant's oral 

waiver of a jury trial is valid where the defendant is represented 

by a lawyer, and a full explanation of the consequences is given by 

the trial judge.  We merely held in Hurd, that, where there is 

neither a written waiver n o r  an oral inquiry on the record,' any 

asserted waiver  is invalid, The instant record, by contrast, 

defendant may in writing waive a jury t r i a l  with the consent of the 

state." Even i f  r u l e  3.260 required that the written waiver be 

executed personally by Upton, as opposed t o  his counsel, the Tucker 

r equ i red : 

Technical noncompliance with a rule of 
procedure is permissible if there is no harm 
to the defendant. Hoffman v .  S t a t e ,  397 So. 
2d 288, 290 (Fla. 1981) (the rules of 
criminal procedure are not intended to 
furnish a procedural device to escape 
justice), 

Tucker v. State , 559 So. 2d at 220. 
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We recently held in Parker v .  St ate, 636 So. 2d 7 9 4  (Fla. 1st 

DCA 19941, that Tucker should not be interpreted as requiring the 

trial court to establish in open court that a waiver was freely 

and voluntarily made, when technical compliance with rule 3.260 

was made. Moreover, we said that "if Parker's waiver was n o t  in 

fact freely and knowingly given, the appropriate mode of relief is 

by a Rule 3.850 motion for post-conviction relief." Parker ,  636 

So. 2d at 795. 

We should follow the rationale of our sister court in D u m a s  

v. s t a t e  , 4 3 9  So. 2d 246 (Fla. 3d DCA 1983) (en banc), review 

d e n i e d ,  4 6 2  So. 2d 1105 (Fla. 19851, and conclude that a 

presumption is raised that a waiver of j u r y  trial is knowingly and 

intelligently made under the  circumstances of the instant case. 

The burden then would shift to Upton to show fac ts  to the 

contrary. This would be consistent with our decision i n  Parker, 

approving postconviction relief as a remedy, and the rule 

requiring prejudice,  as discussed in Tucker. Significantly, Upton 

has not alleged at any time that his waiver resulted in prejudice 

to him. 

I agree that this issue is one of great public importance, 

and therefore join in certification of the question. 

4 


