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STATEMENT OF THE CASE

This appeal is from Hosgking’ conviction for first degree
murder, and the sentence of death inposed for that crine.

Hoskins was indicted on Novenmber 10, 1992, by the Brevard
County, Florida, grand jury for First Degree Mirder, Burglary,
Sexual Battery, Kidnapping, and Robbery. (R 2061) Hoskins, who had
previously been arrested in Crisp County, Georgia, waived
extradition to Florida and entered a plea of not guilty to the
five-count indictnent. (R 2069-70; 2091) Jury selection began on
March 13, 1994, and, at that time, Hoskins filed a "Mtion wth
Reference to Jury Procedure.” (R 2315-17) The trial court denied
that notion (TR 367-71), and the guilt phase proceedings concluded
on March 21, 1994, when the jury convicted Hoskins as charged on
all counts. (R 2389-93) Penalty phase proceedings were then
conducted, but, before inposing sentence, the trial court granted
Hoskins' notion for a new penalty phase. (R 2485)

The second penalty phase began on Cctober 3, 1994, (TR 522)
On Cctober 6, 1994, the jury returned its advisory sentence
recommendation of death. (R 2553) That death reconmendation was
unani nous. (1d.) On Novenmber 4, 1994, the trial court sentenced

Hoskins to death. (R 609) In the sentencing order, the court




f ound two aggravating circunstances: that the nurder occurred
during the course of a sexual battery or kidnapping, and that the
murder was especially heinous, atrocious or cruel. (Id. ) The
defense did not request, and the court did not find, any statutory
mtigating circunstances, but did find various itenms of non-
statutory mtigation

Hosking gave notice of appeal on Novenber 10, 1994 (R 2609-
10), and, on Novenmber 18, 1994, the State gave notice of cross-
appeal as to the trial court's refusal to find, as additional
aggravation, that the cold, calculated and preneditated aggravator
applied. (R 2622-23) The record was certified as conplete on Mrch
14, 1995. The final supplenental record was certified as conplete

on Novenber 3, 1995.




STATEMENT OF THE FACTS

The State does not accept the inconplete statenent of the

facts contained in Hogking’ brief.
The @uilt Phase Evidence

The victim Dorothy Berger, disappeared from her Mel bourne,
Florida, home sonetinme after 6:45 p.m, Saturday, October 17, 1992.
(TR 840) The timng of M. Berger's disappearance is known wth
sone degree of certainty because Pansy Young, a friend of Ms.
Berger's, always spoke with her by telephone at 6:20 p.m (TR 839)
Ms. Young finished her last conversation with M. Berger at 6:45
p.m on the day that she disappeared. (TR 840-41).

At approximately 1000 p.m that same night, officers of the
Mel bourne Police Departnent were dispatched to Ms. Berger's home in
response to a report of an open door at that house. (TR 815-16).
The first officer to arrive observed several things that appeared
to be out of the ordinary, such as blood and a broken pair of
gl asses on the bed. (TR 818,;821).* Cime scene technician Scott
Dwyer, also of the Ml bourne Police Department, processed the crine

scene at Ms. Berger's residence on Cctober 18, 1992, and, during

IMs. Berger's televison and air conditioner were operating, and the bed, which was
unmade, appeared to have been moved away from the wall. (TR 821). A shoeprint was visble
in the dust on the floor. (TR 832-34).




his trial testinony, identified numerous photographs taken at the
scene, i ncl udi ng phot ographs of the shoeprints found in the
resi dence. (TR 1149-50; 1163-64). Two statues located in the
bedroom of Ms. Berger’s house were knocked over (TR 1153), and the
victims purse was located lying on a desk chair (TR 1158).
Oficer Dwer also collected some clothesline-type cord from the
residence of Thrisha Thomas, Hoskins’ girlfriend. (TR 1186-87;
796) .?

Hoskins was last seen in Ml bourne at about "first dark" on
Cct ober 17, 1992, (TR 805;808-09) Hoskins was driving the victinms
car at that tine. (TR 810) At about 5:00 a.m on October 18,
1992, Hoskins arrived at his parents' home in Arabi, Georgia. (TR
864- 65) Hoskins was driving the victinmls autonobile. (TR 866)
Hoskins borrowed a shovel from his father, left in the autonobile,
and returned about 20 mnutes later. (TR 866)

On Cctober 19, 1992, Hoskins was stopped in Cordele, GCeorgia,
by Crisp County [Ceorgia] Sheriff's Deputies for a traffic
vi ol ati on. (TR 880) Hoskins was driving Ms. Berger's car at that
tine. (TR 881) The deputies looked in the car in an attenpt to

determine its owner, and, ultimately, the car was inventoried. (TR

’Thomas and Hoskins lived next door to the victim. (TR 796-7) Hoskins was last seen at
his residence on the day Ms. Berger disappeared. (TR §03).
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. 882; 896) At that time, dirt and dried |eaves were located in the
trunk of the car.( TR 898)°

Billy Hancock, Chief Deputy of the Crisp County Sheriff's
Ofice, recognized the vegetation found in the trunk of the car as
a type common to farns in the southern part of Crisp County. (TR
909) Chief Hancock spoke to Hosgkins’ father, who directed |aw
enforcement officers to a field having that sort of vegetation.
(TR 909) The grave where Ms. Berger had been buried was found in
that field. (TR 914)*

Dr. Kris Sperry, the Medical Examiner in Atlanta, Georgia,
performed a postnortem exam nation on M. Berger's body on Cctober
22, 1992. (TR 943; 947) Ms. Berger's hands were tied behind her
back, and a gag was tied around her face. (TR 948) Dr. Sperry
testified that he observed nultiple blunt force traunma injuries on
Ms. Berger's face, head, and neck. (TR 956) All of the blows that
were delivered to M. Berger's head, even aggregated, were not
enough to cause her death, though one of the blows probably caused

her to |ose consciousness for some period of tine. (TR 972; 983)

’Blood was aso found, located on the jack stand, (TR 1244)

“The vegetation found in the trunk of the car was the same type that was found at the
grave site. ( TR 903)

|



All of the head wounds were inflicted by the sanme sort of
instrument, and the other injuries were caused by Ms. Berger being
ei ther punched or kicked. (TR 976;978) Ms. Berger was alive when
all of the head injuries were inflicted. (TR 982)

Dr. Sperry also found that the gag that was applied to M.
Berger caused bruising to the left side of her jaw (TR 985) ws.
Berger died as a result of manual strangulation which was of
sufficient force to fracture her larynx. (TR 990-91) ALl of the
head wounds preceded the strangulation (TR 993), and the multiple
rib fractures that were also found probably occurred during the
strangul ation based upon the slight amunt of bleeding that was
associated with the rib fractures. (TR 994-95)

Dr. Sperry also observed numerous injuries to M. Berger's
arms and hands, including defensive wounds on her hands, grab
injuries on her arms, and various injuries which were consistent
with Ms. Berger having been transported in the trunk of an
aut onobi | e. (TR 997, 1000; 1006; 1008; 1025) The cord w th which
Ms. Berger's wists were tied was applied so tightly that the
circulation to her hands was cut off. (TR 1007) Ms. Berger
sustai ned vaginal |acerations as a result of forcible sexual
assault (Tr 1026; 1028), and was alive when that assault took place

(rrR 1042). Dr. Sperry also observed nultiple injuries to M.
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Berger's legs, and was able to determne that she wasalive at the
time she was raped and beaten. (TR 1043; 1046)°

Scientific analysis of the various itens of physical evidence
determ ned that the cord taken from around Ms. Berger's wists was
no different from the cord recovered from Hoskins’ Melbourne
residence. (TR 1262-65) The shoes Hoskins was wearing at the tine
of his arrest could not be elimnated as the shoes that left the
footprints found at the scene. (TR 1283-1295) The blood found on
the bedspread and in the trunk of the car came from Ms. Berger.
(TR 1342;1345) DNA analysis of the blood and body fluid evidence
established that the blood on the bedspread and towel found at the
Mel bourne residence, as well as the blood in the trunk of the car,
came from the victim (TR 1443) The senen found at the residence

and as a result of the sexual assault exam nation perforned on the

victim came from Hoskins. (TR 1444)

The Penalty Phase Evidence
The penalty phase proceeding that is the subject of this
appeal is the second penalty proceeding in this case. The first

penalty phase was set aside by the trial court on Hoskins’ notion.

The bloodstains found on the bedspread in Ms. Berger's home were consistent with
bleeding resulting from the vaginal lacerations. (TR 1033)




(R 2485)

Robert Sarver was the l|lead detective assigned to this case.
(TR 1216) He was present in the victims residence when Lum nal
testing wasconducted, and testified that that testing located a
smal | anmount of blood on the bed sheet, but that no bl ood was found
anywhere else in the house. (TR 1217-19) No blood was found
bet ween the house and the place where M. Berger parked her car,
but a large pool of blood was present in the trunk of her car. (TR
1220-21) No evidence was found to suggest that M. Berger's body
had been dragged from her hone. (TR 1225)

Dr. Kris Sperry testified that, based upon the observed
bruising, he was able to determine that the victim was alive when
she was gagged, and that the gag would have caused severe pain.
(TR 1270; 1275)% Likewise, the lacerations to M. Berger's cheeks
woul d have caused noderate to severe pain because the cheekbone was
br oken. (TR 1276) The various head injuries would have caused
profuse bleeding, but would not have caused death. (TR 1278-84)
Dr. Sperry testified that the victimwas alive when she was raped,

and that the cause of her death was manual strangul ation. (TR

This is the same medicd examiner who tedtified a the guilt phase. Because the pendty
phase was conducted before a different jury, Dr. Sperry testified for a second time.




1300; 1304) Ms. Berger's larynx was fractured as aresult of
strangulation, and it took three or four mnutes for her to die.
(TR 1303; 1306) A strangulation victims larynx is not usually
crushed, and the fact that that occurred in this case caused M.
Berger's death to be unusually painful and frightening. (TR 1308)
Ms. Berger sustained many defensive injuries all over her body (TR
1288-89), and the nedical examner was able to determine that a
significant struggle took place (TR 1309). M. Berger sustained at
| east 13 separate blows to her head and face and it would have
taken at least 15 to 20 mnutes to inflict all of the injuries that
Ms. Berger received. (TR 1310)

At the penalty phase of his trial, Hoskins presented the
testinmony of his nother and four brothers. That testinony
essentially described the life of a poor farmfamly in rural
Georgia. See, e.g., TR 1395, 1415; 1447, 1450; 1453. However, that
testinony also established that Hoskins’ father was a hard worker
who made every effort to provide for his famly. (TR 1405)
Hoskins' parents encouraged the children to get an education (TR
1408), and apparently none of Hoskins’ brothers have a crimnal
record. See, e.g., 1405; 1435; 1443; 1455. Al of Hoskins’
brothers are enployed, and one brother specifically stated that he
was never close to the defendant as far as his crimnal activities

9



are concer ned. (TR 1406; 1456; 1442)

Hoskins also presented the testinony of Dr. Harry Krop from
the first penalty phase proceeding. (TR 1538) Dr. Krop testified
that Hoskins is not nentally retarded (TR 1556), and that his
findings of neurological inpairment were "marginal". (TR 1547) Dr.
Krop also testified that he cannot say what effect any brain danage
Hoskins may have has on his behavior. (TR 1565) Dr. Krop was not
willing to say that Hoskins is inpulsive in his behavior, but was
able to conclude that any brain damage Hoskins may have did not
affect his ability to plan the comm ssion of this crine. (TR 1567~
68) The facts of this crine, in the opinion of Dr. Krop, reflect
the behavior of a crimnal who does not want to be caught. (TR
1575) Hoskins' behavior in conmmtting this crinme is in no way
related to the frontal |obe brain damage that nay be present. (TR
1576)

In rebuttal, the State presented the testinony of Karen
Pal | adino, Ph.D., who is enployed by the Brevard County School
Board in the "Exceptional Student" section. (TR 1593) Based upon
her review of records pertaining to the defendant, Dr. Palladino
testified that the fluctuation in sub-test scores observed in
intelligence tests admnistered to Hoskins While he was in school
was the result of cultural deprivation rather than nental

10



retardation. (TR 1600-01) Hoskins is not nentally retarded, but
is, instead, l|earning deficient. (TR 1602-05) Not hi ng i n Hoskins’
school records indicates that he was ever a discipline problem
and, in fact, those records contain only one reference to anything
that even arguably indicates inpulsivity on Hoskins’ part. (TR
1606-07) Dr. Palladino testified that it is not possible to
achieve a score on an intelligence ‘test that inflates the
individual's true level of functioning. (TR 1613)

The State also called one of the Brevard County Jail nurses to
testify about her interaction with Hoskins. She testified that,
based upon her observations, Hoskins was well-able to express
hinmself orally and in witing, and that she saw nothing to suggest
that he had any difficulty with instructions given him (TR 1624;
1633)

The penalty phase jury recommended a sentence of death by a
unani mous vote, and the trial court followed that recomrendation.
(R 2553; 2588-92) The court found two aggravating circumnstances
(during the course of a sexual battery or kidnapping and heinous,
atrocious or cruel) and weak non-statutory mitigation. (R 2588-

92) 7

"Hoskins conceded the existence of the murder during an enumerated felony aggravator.
(TR 1198)

11



Yy OF ARGUMENT

Hosking’ claim that there was error in the selection of the
trial jury because of the manner in which excusals from jury
service were handled is barred from review because that issue was
not timely raised in the trial court. Moreover, this claim is
meritless because the procedure for excusal of persons from jury
service was in accord with the statutory provisions governing
excusal and disqualification from jury service and, noreover, was
in accord with the authority granted to the presiding circuit judge
of each judicial circuit. Finally, even if there was error, that
error is not of constitutional magnitude and was harnl ess beyond a
reasonabl e doubt.

Hoskins’ notion for extraordinary psychiatric testing was
properly denied because Hoskins presented no conpetent evidence to
support his claimthat further nedical tests were required in order
to evaluate his nmental condition. The only evidence presented by
Hoskins in support of his claim for extraordinary evaluation was
the testinmony of a neuro-psychologist, who, by his own adm ssion,
cannot order that a medical test, which is what Hogkins wanted, be
per f or ned. To the extent that Hoskins attenpts to raise a due
process claim, that claim fails because his status as an indigent
did not factor into the trial court's ruling.

12



process claim that claimfails because his status as an indigent
did not factor into the trial court's ruling.

Hosking’ claim that the sentencing order does not conply wth
Florida law is neritless. The trial court applied the proper
standard in weighing the aggravation and mtigation in this case,
and the witten sentencing order is nore than adequate to allow
proper appellate consideration of the sentence. To the extent that
Hoskins argues that various matters of "non-statutory mitigation"
were not given enough weight by the sentneicng court, that claimis
meritless because the sentencing order itself establishes that the
trial court weighed the mtigation properly. To the extent that
Hoskins claims that the heinous, atrocious, or cruel aggravating
circunstance should not have been found, that claim fails on the
facts because the evidence establishes, beyond any reasonabl e
doubt, that this nurder was especially heinous, atrocious, or
cruel . None of the cases relied upon by Hoskins stand for any
contrary proposition.

Hogking’ boilerplate claim that the Florida death penalty act
is unconstitutional contains 16 clains and sub-clains arguing
various "deficiencies" in the Florida sentencing schene. Each of
those clains and sub-clains is either foreclosed by binding
precedent, procedurally barred, or both.

13




The state has cross-appeal ed

the trial court's finding that

the cold, calculated, and preneditated aggravating circunstance was
not applicable to this case. Under the settled definition of that
aggravating circunstance, it is clear, beyond a reasonable doubt,

that the heightened prenmeditation

cal cul at ed,
this case. The trial court
ci rcunst ance,

appl i cabl e.

and preneditated aggravating
should have found

in addition to the two aggravators that it

required to establish the cold
circunstance exists in
this aggravating

did find

ARGUMENT

THERE WAS NO CONSTI TUTI ONAL ERRQOR

IN SEILECTION OF THE TRIAL

JURY
On pp. 17-18 of his brief, Hoskins argues that the statutory
provi si ons governing excusal from jury service were violated.
Hoskins al so argues that the trial court erred in refusing to allow
him to proffer "evidence" on this "claim" This claimis not a
basis for relief for three independently adequate reasons.
A.  Hoskins’ Caimis not Preserved for Review
The first reason that this claimis not a basis for relief is

because the issue was not tinel

refl ects,

reference to jury procedure" was

14

and there is no dispute,

y raised bel ow. The record

t hat Hosking’ "notion wth

1994 , (TR

filed on March 14,




2315-16). There is also no dispute that jury selection in this
case began on that day. (TR. 1; 121).%

Hosking’ motion was untinely because the very thing he
purportedly attenpted to prevent by the filing of his notion took
place before he voiced any conplaint. Under the admnistrative
order setting out the procedure for granting excusals from jury
service, the excusals at issue took place prior to March 14, 1994,
because those excusals were handled prior to the tine that the
venire reported on the first day of jury service. (R2317). Even
under a charitable view of the facts (if such aview can be
invented), Hoskins allowed the events about which he conplains to
occur, and only then voiced an objection. That objection came too
late to preserve anything for appellate review, and Hosking shoul d
not benefit from such sharp practice. This court should deny
relief on this claim because the issue was untinmely raised.®

B. The Juror Excusal Caimis Mritless, Anyway

The statutory  provision setting out the basis for

¥ Thestate objectedtothe untimeliness ofHoskins’motion, (TR2).

‘While arguably andogous to an invited error Stuation, the actions of defense counsd are
perhaps more accurately described as “gotcha’ litigation tactics. See, eg., State v. Belien, 379
So. 2d 446,447 (3rd DCA 1990). Regardless of the name applied to such tactics, Hoskins
should not benefit from them.
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. disqualification and excusal from jury service provides that:
Persons disqualified or excused from service.

1. No person who is under prosecution for
crime, or who has been convicted in this
state, any federal court, or any other state,
territory, or country of bribery, forgery,
perjury, larceny, or any other offense that is
a felony in this state or which if it had been
commtted in this state would be a felony,
unless restored to civil right, shal I be
qualified to serve as a juror.

2. (a) Neither the Governor, nor Lieutenant
Governor, nor any Cabinet Ofice, nor Cerk of
Court, or Judge shall be qualified to be a
juror.

(b) Any full-time federal, state, or |ocal
| aw enforcenment officer or such entities'
I nvestigative personnel shall be excused from

. jury service unless such persons choose to
serve.

3. No person interested in any issue to be
tried therein shall be a juror in any cause;
but no person shall be disqualified from
sitting in the trial of any suit in which the
state or any county or nmunicipal corporation
is a party by reason of the fact that such
person is a resident or taxpayer within the
state or such county or nunicipal corporation.

4. Any expectant nother and any parent who is
not enployed full tinme and who has custody of
a child under 6 years of age, upon request,
shall be excused from jury service.

5. A presiding judge may, in his discretion,
excuse a practicing attorney, a practicing
physician, or a person who is physically
infirmfrom jury service, except that no
. person shall be excused from service on a

16




civil trial jury solely on the basis that the

. person is deaf or hearing inpaired, if that
person wi shes to serve, unless the presiding
judge makes a finding that consideration of
the evidence to be presented required auditory
discrimnation or t he timely progression of
the trial will be considerably affected
t hereby. However, nothing in is subsection
shall affect a litigant's right to exercise a
preemptory chal |l enge.

6. A person may be excused from jury service
upon a showi ng of har dshi p, extrene
I nconveni ence, or public necessity.

7. A person who was summoned and who reported
as a prospective juror in any court in that
person's county of residence within 1 year
before the first day for which the person is
bei ng considered for jury service is exenpt
fromjury service for 1 year from the last day

. of service.

8. A person 70 years of age or older shall be
excused from jury service upon request.

9. Any person who is responsible for the care
of a person who, because of nental illness,
ment al retardation, senility, or ot her
physical or mental incapacity, is incapable of
caring for hinmself shall be excused from jury
service upon request
Florida Statutes § 40.013
Hoskins does not allege that the statute is defective, and
i ndeed he cannot because that issue has already been decided

agai nst him See, e.g., Henderson v. State, 463 So. 2d 196, 200-

201 (Fla. 1985); Hitchcock v. State, 413 So. 2d 741 (Fla. 1982);
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Sal vatore v. State, 366 So. 2d 745, 751 (Fla. 1978); WIlson v.
State, 330 so. 2d 457 (Fla. 1976). Instead, Hosking argues t hat
the admnistrative order in effect at the tinme of the guilt phase
proceedi ngs inmproperly delegated the responsibility of excusing
jurors to the Crcuit Cerk of Brevard County. Hoskins claims t hat
the error occurred because, according to him he was sonehow
entitled to have excusals and disqualifications from jury service
passed on by a Grcuit Judge.

The adm nistrative order which was entered pursuant to Florida
Statutes § 43.26(2) (f) provides that "the jury clerk may excuse
menbers of ajury venire prior to reporting on the initial date of
service for reasons set forth in the Florida Statutes 40.013(1)-(5)
and Florida Statutes <40.013(7)-(9)”. (R 2317). That admi nistrative
order also requires the jury clerk to docunent all excusal s by
notation on the venire list, and to retain that documentation until
the conpletion of jury service for those jurors. Id. Court's
exhibit 2 is the venire list from which Hosking’ guilt phase jury
was drawn.?!?

Hosking contends that each excusal from jury service nust be

“This issue is not gpplicable to the pendty phase jury because the trid court granted
Hoskins’ motion for a new pendty phase.

18




passed on by a judge rather than the jury clerk in order for that
excusal (or disqualification) to be valid. The second conponent of
this issue is Hoskins’ claim that the trial conmitted reversible
error by not allowing a proffer of evidence on this issue. Nei t her
part of this issue is a basis for reversal.

The underlying prem se of Hoskins’ claimis that the
adm nistrative order deprived him of an inpartial jury. He cites
no authority for that proposition, and, when the applicable
statutory provisions are considered, Hoskins’ claim coll apses.

Section 40.013 of the Florida Statutes clearly states that
certain individuals are either disqualified from jury service ({8
40.013(1) (2) (3)}, or shal |l be excused upon request {§
40.013 (4) (7) (8) (9) }. Sub-section 5 provides that practicing
attorneys and physicians (as well as physically "infirm persons)
may be excused in the discretion of the presiding judge.* Wile
Hoskins has framed the issue as including all of the Section 40.013
grounds (including sub-section 6), that is an overbroad argument
which fails to recognize that all but two of the grounds for

excusal are mandatory (e.g.: ™...shall be excused...".). Because

"Section 40.013(6) alows excusal “upon a showing of hardship, extreme inconvience,
or public necessity.” That Sect i on isnot included within the duties of the jury clerk set out in the
administrative order, and plays no part in the issue before this court.
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sub-section six is specifically excluded from the admnistrative
order, the only category of excusal at issue is sub-section five's
di scretionary excusal of professionals and infirm persons. The
adm ni strative order does not create a basis for reversal as to
sub-section five, either.

Under § 43.26 of the Florida Statutes, the presiding judge of
each judicial circuit has broad admnistrative powers over all of
the trial courts (and judges) wthin that judicial circuit. The
catch-all provision of § 43.26(2) (f) allows the presiding judge
“[t]lo do everything necessary to pronmote the pronpt and efficient
adm nistration of justice in the courts over which he presides."”
Florida Statutes, § 43.26(2) (f). The administrative order about
whi ch Hosking conplains is based upon that catch-all provision.

There can be no argunent, or at |east not a serious one, that
it was error for the presiding judge to enter an admnistrative
order allowing the jury clerk to excuse prospective venire nenbers
who fall within the mandantory excusal categories (such as
expectant nothers). Cearly, such an adm nistrative order pronotes
"the pronpt and efficient adm nistration of justice" by elimnating
t hose individuals who have requested to be excused from jury
serivce and who, under the statute, are entitled to have that
request granted. Any argument to the contrary nmakes no sense given
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that the statute itself has repeatedly been upheld.

Li kewise, it is within the authority of the presiding judge to
det er m ne, in his discretion, that practicing attorneys or
physicians and physically infirm persons should be excused from
jury service if they so request. As with the excusal of expectant
mot hers, the determ nation by the presiding judge that, in his
di scretion, the sub-section five excusals should be granted on
request pronotes the administration of justice and is not at all
I mproper.

The second deficiency with Hosking’ argument is that it
overstates the reach of the admnistrative order and places form
over substance. As set out above, the sub-section five excusals
are discretionary wth the presiding judge, and, in the
adm ni strative order, the presiding judge exercised his discretion
in favor of granting excusals to individuals falling within the

sub-section five category upon their request. However, the reality

t hat Hoskins ignores is that, even without the adm nistrative
order, those persons could still be excused from service, and
Hoskins woul d have no basis for conplaint. \Wile excusal pursuant

to sub-section five could be handled individually by the presiding
judge, it is equally proper for those excusals to be handled by an
adm ni strative order. In the final analysis, the persons falling
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. within sub-section five may, in the presiding judge's discretion,
be excused upon request under the plain |anguage of the statute.
The presiding judge exercised his discretion in favor of excusal
and, because that is allowed under the statute, there can be no
abuse of that discretion. Because there can, by definition, be no
abuse of discretion, there is no error.

Of course, Hoskins has no due process right to have any
particular juror serve on his jury. Mreover, if jurors are
constitutionally fungible, and the law is that that is so, excusal
of persons falling under the sub-section five category cannot be a
basis for reversal. See, e.g., Ceorgia V. McCullum, 112 S. .
2348 (1992); Powers v. Ohio, 111 S. C. 1364 (1991).

To the extent that the claim contained in Hosking’ brief can
be construed to raise a claim other than one of a violation of §
40.013, such claim or clains are not preserved for appellate
review. Florida law is settled that a claim nust be tinmely raised
at trial in order to preserve it for appellate review See, e.Q.,
Steinhorst v. State, 412 So. 2d 332, 338 (Fla. 1982). The only
claim Hoskins raised below was that the admnistrative order was
i nproper--any other claim that may be contained in Hoskins’ brief
is not preserved by tinely objection.

. The second conponent of Hoskins’ first claimis that the trial
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m)mm commtted reversible error by not allowing proffered
t esti nony of the court clerk “in order to establish how the
excusal s fromjury service were granted'. Appellant's Brief at 18.
Wiile it is correct that the trial judge did not allow that
testinony to be proffered, it does not follow that disallowance of
the proffer is a basis for reversal.

Hoskins relies on Pender v. State, 432 So. 2d 800 (Fla. 1st
DCA 1983), for the proposition that refusal to allow a proffer “on
this issue" is reversible error. Appellant's Brief at 18. Wile
Pender does stand for the proposition that a proffer should
generally be allowed, the proffer atissue in that case had nothing
to do with the excusal of jurors. Moreover, Pender certainly did
not establish any rule of |aw which approxinmates the rule of per se
reversal inplied by Hoskins. Under the particular facts of this
case, the trial court properly refused to allow the proffer to
proceed.

Wiet her or not refusal to allow a proffer of testinony
precludes "effective appellate review' of an issue depends upon the
issue itself. Sone types of clainms do not lend thenselves to
evidentiary developnent, and this claimis one of them The only
claimbefore the trial court (and the only claimpreserved for

appel late review) was that the admnistrative order was an unl awf ul
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del egation of judicial authority. That is purely a question of |aw
that can be resolved without evidentiary development. Stated in
different terms, the trial court properly denied the substantive
motion for the reasons set out at pp. 16-23, above. Nothing that
the jury clerk could have testified about would have had any effect
on the court's ruling on a question of law, and refusal of the
proffer was correct.

Under the particular facts of this claim nothing that could
have been a part of the proffer would have hel ped Hoskins. |If the
testinony had been, in substance, that attorneys and physicians
were excused on request because the presiding judge had already
ruled that, in his discretion, such excusals should be allowed, the
only thing that would have been proven is that the admnistrative
order was followed. That testinony would not affect the resolution
of the legal issue at all, and would not allow this court to nore
"effectively" decide this appeal. In other words, the state of the
record would be essentially unchanged by the proffered testinony.

However, had the «clerk testified that, despite the
administrative order, sub-section five excusals were nonetheless
presented to a judge, Hoskins’ argunent would have no basis at all.
The record suggests that this scenario is the nost Iikely. The

comments of the trial court during argunent on this issue suggest
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that all requests for excusal from jury service are brought to the
attention of the judge responsible for qualifying the venire. (TR
368-39). Even assuming that the proffered testinony was as
favorable to Hoskins as possible, the record would remain
unchanged. For that reason, under these facts, refusal to allow
Hoskins to proffer the testinmony was not error.

Alternatively, should this court determne that the proffer
shoul d have been allowed, the state suggests that remand for the
pur pose of receiving the proffer is the appropriate course of
action. However, that is the second step in the analysis of the
merits of Hoskins’ first issue: if this Court determnes that the
juror excusals were valid (which, for the reasons set out at pp.
16- 23, this Court should do), then the proffer conponent of this
claim coll apses.

Finally, even if the admnistrative order is not proper as to
§ 40.013(5), the conviction should not be reversed. Hoskins does
not suggest that the jury that heard his case was not fair and
inpartial, nor has he suggested how the result of his trial would
have been different had persons falling under sub-section five not
been excused before the venire reported for service. There can be
no argunment that Hoskins would have been acquitted had those
persons not been excused, and, even if the persons excused from
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service should have been required to present their requests for
excusal to a judge, Hoskins cannot establish that any requests
woul d have been refused. Hoskins has no right to approve the
granting of such an excuse and, under these facts, any error that
may have occurred in no way played a part in the guilty verdict.
For that reason, any error that nmay have occurred was harnmn ess
beyond a reasonable doubt. State v. piGuilo, 491 So. 2d 1129 (Fl a.
1986). The conviction and death sentence should be affirned in all

respects.

II. THDENIWAS NO ERROR IN AL OF HOSKINS’ MJIION
FOR EXTRAORDINARY PSYCHIATRIC TESTING

on pp. 19-35 of his Dbrief, Hosking argues that he is entitled
to a new penalty phase proceeding because the trial court denied
his notion for an order directing that a PET (Positron Em ssion
Tonogr aphy) - SCAN be performed and that Hoskins be transported to
Jacksonville, Florida, for that purpose. Wile Hoskins attenpts to
bring this claim within the holding of Ake v. Gklahoma, 470 U.S.
68, 105 S.Ct. 1087, 84 L.Ed.2d 53 (1985), that effort fails for the
foll owi ng reasons.

In Ake, the United States Suprene Court held that the due
process clause of the Fourteenth Amendnent required that, when an

indigent defendant's "sanity is likely to be a significant factor
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in his defense", the defendant nust be provided access to a
"conpetent psychiatrist". Ake, 470 US. at 82-83 and 87 n. 13.%?
The court did not decide the applicability of either the equal
protection clause or the Sixth Anmendnment to this issue. Id, at n.
13. Ake does not create any constitutional right to a favorable
psychiatric opinion, nor does it hold that an "indigent defendant
has a constitutional right to choose a psychiatrist of his personal
liking or to receive funds to hire his own." Id., at 83.

Most of Hoskinsg’ brief on this point is devoted to a
di scussion of Ake that has nothing to do with the facts of this
case. The true issue is whether Hoskins has a due process right to
further nental daus testing when he has been exam ned (and
tested) not only by a neuro-psychol ogi st but also by a neurol ogi st.
(TR 1544-45). The neurologist did not testify at the penalty phase
proceeding (or at any other tinme), and the testinony of the neuro-
psychol ogi st at the first penalty phase was read to the second
penalty phase jury. (TR 1538). Apparently, the existence of a
PET-SCAN facility in Jacksonville was discovered (or the facility

was established) between the first and second penalty phase

12 The Ake plurdity reached the same result as to mental hedth assistance a the pendty
phase of a capitd trid. Ake, 470 U.S. at 84.
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pr oceedi ngs. (See, e.g., SR 41).

Hosking’ claim of an equal protection violation and of an
entitlement to "parity with the prosecution"” are easily resolved.
Hosking enphasizes that the Public Defender's office was wiling to
pay for the PET-SCAN, while, at the sane time, refusing to
recognize that that fact is fatal to any equal protection claim
To state the obvious in a different way, there is no equal
protection conponent to this claim because Hoskins's status as an
indigent did not factor into the PET-SCAN issue. Hoskins is not a
part of any "group" of indigents, at least so far as this claimis
concer ned. The basis upon which the United States Suprene Court
reversed the conviction in Ake is not present in this case because,
unli ke Ake, Hoskins’ status as an indigent did not deprive him of
anyt hi ng.

To the extent that Hoskins’ claim is one of adenial of due
process, that claim does not wthstand scrutiny, either. \Wile
Hoskins has set out the direct testinmony of Dr. Krop which he
clains establishes the "necessity" of the PET-SCAN, he has omtted
the cross exam nation testinmony which denonstrated that there is no
di spute that Hoskins has sone brain damage, and that, even with the
PET-SCAN (which is a nedical test), Dr. Krop would not be able to

identify any possible connection between the brain damage and the
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murder. (SR 64-65). In fact, Dr. Krop testified that, even if a
PET- SCAN was conducted, his opinion would be no nore definitive
than it dready is. (SR 69). The trial court deni ed Hoskins’
motion, finding that the result would be suggestive at best, and
that there was "no conpetent evidence" to show why the testing
shoul d be all owed. (SR 80; R 2514).

Wen Dr. Krop’s testinony at the notion hearing is fairly
considered, it is clear that the PET-SCAN woul d have added not hi ng

to his trial testimony.*® Hoskins received a thorough battery of

psychol ogi cal tests, and was also evaluated by a neurol ogist. (TR
1544-49) . The addition of the PET-SCAN woul d not have added
anyt hi ng. Because of the extensive evaluation Hoskins received,

and because the PET-SCAN would not have added to the definitiveness
of Dr. Krop's testinobny, there can be no due process violation.
As set out above, Hoskins’ clained due process violation is

predi cated upon the denial of his notion for an order directing the

BAs st out above, Hopkins did not even present Dr. Krop as a live witness, choosing
indead fo use his transcribed testinony from the first penalty phase.

" Whether Dr. Krop is quaified to interpret or use the PET-SCAN results is not apparent
from the record. However, the PET-SCAN is a medica test, and Dr. Krop is not a medica
doctor.
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performance of a PET-SCAN and of his notion to be transported to
Jacksonville for that testing. Those notions were properly denied
for the additional reason that no conpetent evidence supported

Hosking’ notion for that testing. D. Krop IS a neuro-
psychol ogi st, not a physician. (SR 66). The PET-SCAN is a nedical

test, not a neuro-psychological test, which would have to be

ordered by a physician--Dr. Krop cannot order that test. (SR 70).%
However, in addition to being evaluated by Dr. Krop, Hoskins was
al so eval uated by a neurol ogi st. (See, e.g., SR 71). That

neurol ogi st never reconmended that a PET-SCAN be performed, and was
never called as a witness on the notion, even though he was
apparently avail able. (TR 1583). Finally, Dr. Krop testified that
neur o- psychol ogi sts do not determ ne what neurol ogi cal testsnheed
to be conducted. (SR 69). In sunmary, Hoskins failed to present
any evidence that the PET-SCAN was nedically necessary--because of
that failure of proof, there was, as the tid court found, no
conpetent evidence that the PET-SCAN should be conducted. Ther e

was no due process error because the PET-SCAN woul d not have added

15 In other words the professiona judgment of a medica doctor is needed to determine
whether a PET-SCAN isindicated. (SR 70). Because the PET-SCAN involves injecting an
imaging fluid into the subject’s brain, the need for a medica judgment as to the necessty of that

test is obvious,
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to the testinmony of the psychol ogi st and because there was no
nmedi cal evidence (after the neurol ogi st eval uated Hopkins) that the
test was even necesggary.?!® To the extent that Hoskins directs
various criticisnms at the trial judge, whether or not the judge did
not believe that the state had nmade Hoskins’ mental condition
relevant is not the point--no nmental state evidence was precluded,
and that evidence was fully considered in inposing sentence.
Li kewi se, to the extent that Hosking conplains, in Footnote 3,
about a comment by the court prior to the testinmony of Dr. Sperry,
there is no question that tha witness (the nedical exam ner)
testified at the guilt phase (TR 943) and at the second penalty
phase. (TR 1270) The comment by the court obviously referred to
the fact that testinmony was being presented for the second tine
(before the new penalty phase jury, which had not heard it before).
In any event, Dr. Sperry is not a "nmental health doctor" as
asserted by Hoskins--he is the Forensic Pathol ogist who conducted
the autopsy on Hosgking’ victim The facts do not support Hoskins
inplication of sone disparagenent of nmental state testinony by the
trial judge.

To the extent that Hoskins clains that the trial court's

16 Because of the invasive nature of the PET-SCAN, ordering that test in the absence of
medica testimony could well be viewed as irrespongble.
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ruling rendered trial counsel and the nental state expert
ineffective, that claimis procedurally barred because it was not
tinely raised at trial. Wile the state recognizes that
i neffective assistance clainms are, in general, properly raised in
post-conviction proceedings, the sort of ineffectiveness claim
contained in Hoskins’ brief falls wthin an exception to that
general rule. Rather than being the typical perfornance-based
ineffective assistance claim the claimcontained in Hoskins’ brief
is a constructive ineffectiveness claimwhich should have been
raised at trial. Strickland v. Washington, 466 U S. 668, 682, 692-
3 (1984). Unlike a "normal" ineffective assistance claim a
constructive ineffectiveness claimis based upon the theory that an
outside factor beyond counsel's control caused ineffective
assi stance. Because the premse of such a claim is essentially
that trial counsel knew what to do and tried to do it but was
thwarted in his effort, it is appropriate for trial counsel to
raise such a claim In this case, trial counsel did not do that,
and this claimis procedurally barred for that reason.
Even if the ineffective assistance claim (both as to trial

counsel and the expert) was not procedurally barred, it would not
be a basis for relief. As set out at pp. 27-32, above, the trial

court's denial of Hogking’ motion was correct. Because that ruling
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was correct, by definition there can be no ineffectiveness. In
addition to denying relief on the substantive claim this court
shoul d address the ineffectiveness claim under the particular facts
of this case. Both conponents of that claim should be denied on
alternative grounds of procedural bar and no nerit, and the death
sentence should be affirmed in all respects.

17, THE ENTEMCING COURT PROPERLY IMPOSED A DEATH SENTENCE

On pp. 36-56 of his brief, Hoskins presents three separate
argunents attacking his sentence of death. Specifically, Hoskins
claims that the sentencing order is deficient, that the mtigators
outwei gh the aggravators, and that the heinous, atrocious, or cruel
aggravating circunstance should not have been found to exist. None
of those argunents state a basis for reversal of the death sentence
for the reasons set out bel ow

A.  The Sentencing Oder Is Not Deficient.

Hosking’ first sub-claimis that the sentencing order does not
comply with the requirenments of Campbell v. State, 571 So. 2d 415
(Fla. 19%0), and Rogers v. State, 511 So. 2d 526 (Fla. 1987). 1In
Hoskins’ opinion, the trial court's "analysis is not of
“unm stakable clarity' and it cannot be said that he 'fulfilled
that responsibility’ of weighing the aggravating circunstances

against the mtigating factors calling for life." Appel | ant' s
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brief at 38. However, even cursory review of the sentencing order,
whi ch consists of ten pages, establishes that Hoskins’ description
of the sentencing order is, to say the least, inaccurate. (R 2583-
2598) . 17

| n Campbell and Rogers, this court held that in addressing
mtigating circunstances, "the sentencing court nust expressly
evaluate in its witten order each nmitigating circunstance proposed

by the defendant to determ ne whether it is supported by the

evi dence and whether, in the case of non-statutory factors, it is
truly of a mtigating nature.™ Campbdl, 571 So. 2d at 419.
[ Footnote and citation omtted], This court stated that each

established mtigator nust be expressly considered in the
sentencing order, and enphasized that "the relative weight given
each mtigating factor is wthin the province of the sentencing
court..." 1d., a 420. The sentencing court in this case was well
aware of these requirenments and, in fact, expressly set themout in
the introduction of the sentencing order. (R 2593).

In evaluating the proposed non-statutory mitigation, the

sentencing court identified the various non-statutory mtigation

17 No pages numbered R 2584-88 are found in the record. Apparently, those numbers
were omitted when the record was prepared,
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proposed by Hoskins and expressly considered and evduaed each
matter proposed in mtigation. See, e.g., R 2594-97. The trial
court then weighed the mitigators against the aggravators (during
the course of a sexual battery and ki dnapping, and especially
hei nous, atrocious or cruel ), and found that either aggravator
standing alone was sufficient to outweigh the non-statutory
mtigation. (R 2527). In summarizing its findings, the sentencing
court found that, wunder the particular facts of this case, the
mtigators were of insignificant  weight. That finding is
consistent with Florida lav, which is well-settled that the
relative weight afforded mtigation is a determ nation for the
trial court--in this case, that determ nation should not be
di sturbed because it is supported by anple evidence. See, e.g.,
Canpbel I, 571 So. 2d at 420; Wornos v. State, 644 So. 2d 1000,

1010 (Fla. 1994); see also pp. 34-35 above. The sentencing order
certainly cannot be described as a "bare bones" order, and, in
fact, that order conplies with Florida law in all respects. See,
e.g., Schwab v. State, 636 So. 2d 3 (Fla. 1994). There is no

error, and Hoskins’ death sentence should be affirmed.?®

¥Santos v. State, 591 So. 2d 160 (Fla. 1991), and Lamb v. State, 532 So. 2d 1051 (Fla
1988), do not control disposition of this claim because the errors that led to reversd in those
cases do not exist here.
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. On pp. 39-42 of his brief, Hoskins argues that H tchcock v.
Dugger, 481 U.S. 393, 107 g.ct. 1821, 95 L.Ed.2d 347 (1987),
requires the death sentence to be set aside. In essence, Hoskins’
argument is that Hitchcock stands not only for the proposition that
consideration of mtigation (by the sentencer) nust not be
restricted, but also that significant weight nust be given to that
evidence. Despite Hoskins’ argunent to the contrary, Hitchcock has

nothing to do with the relative weight that nust be ascribed to any

particular sort of non-statutory mtigation. Hoskins’ non-
statutory mtigation was given little weight by the sentencing
court because it deserved no nore than it received. Hoskins’

efforts to create a constitutional claim fail because the facts
establish that there was no error in the weighing of the
aggravating circunstances and the mtigating factors. Hoskins’
death sentence should be affirnmed.

B. The Aggravators Qutweigh the Mtigators

On pp. 42-50 of his brief, Hoskins argues that various “non-
statutory mitigation" was not given enough weight by the sentencing
court. This argunent is essentially a variation on the previous
argument which is without nerit for the same reasons.

There are two conmponents to this claim that ‘un-rebutted

. evi dence of nmitigating factors" was 1gnored by the sentencing
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court, and that other purported mtigation was not wei ghed as
heavily as it should have been. (Appel lant's brief at 43). The
first component of this claimis easily disposed of because Hoskins
does not identify the "nitigation" he clains was ignored by the
sentencing court. That part of this claimis insufficiently
briefed and, for that reason is not a basis for reversal. The
second conponent to this sub-claim Wwhile slightly nmore convol uted,
is equally merit- |ess.

Hoskins’ initial argunent is that the trial court “utilized
the wong standard for determining what 1S mtigation and what
weight it should have in the capital sentencing decision".
(Appel lant's brief at 44.) That argunent is based upon an out-of-
context quotation taken from the "Summary of Findings" portion of
the sentencing order. (R 2597). That summary follows four pages
of discussion by the trial court addressing the multiple items of
non-statutory mitigation upon which Hoskins relied. The sentencing
court specifically recognized that:

I'n consi dering al | eged mtigating

evi dence the court nust determne if “the
facts alleged in mtigation are supported

by the evidence." If those established
facts are "capable of mtigating the
defendant's  puni shnent, ie., may be

considered as extenuating or reducing the
degree of noral culpability for the crine
comm tted", and if "they are of
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sufficient weight to counterbal ance the

aggravating factors." Rogers wv. State,

511 so. 2d 526 (Fla. 1987), Cert. Denied,

484 U S. 120 (1988). The decision as to

whet her a mtigating circunstance has

been established is within the trial

court's discretion.
(R 2593). When the sentencing order is fairly considered, it is
clear that the court was not only well aware of the law, but also
carefully followed it. O course, judges are presumed to follow
the law, Sochor v. Florida, 112 S.Ct. 2114 (1992) and, in this
case, it is clear that the sentencing court not only stated the
proper standard for weighing mtigation evidence, but also that
that standard was correctly applied. There is no error.

Hoskins argues that various pieces of "mtigating evidence"
should have been given greater weight by the sentencing court.
However, in order to even qualify as a nitigator, the proposed
mtigating evidence "nust, in some way, aneliorate the enormty of
the defendant's guilt.” Eutzy v. State, 458 So. 2d 755, 759 (Fla.
1984) ; see also, Lucas v. State, 568 So. 2d 18, 23 (Fla. 1990),

remanded for resentencing, death sentence affirmed, 613 So. 2d 408

(Fla. 1992) .** As this court has pointed out, “as a review ng

' In Rogers this court defined mitigators as “factors that, in fairess or in the totdity of
the defendant’s life or character may be consdered as extenuating or reducing the degree of
moral culpability for the crime committed”. Rogers, 511 So. 2d a 534.
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court, not a fact-finding court, [this court] cannot nmake hard-and-
fast rules about what nmust be found in mitigation in any particular
case. [Citations omtted]". Lucas, 568 So. 24 at 23. Li kewi se,
the law is settled that the determnation of what sort of evidence
Is mtigating in a particular case is within the discretion of the
trial court. See, e.g., Lucas, supra; see also, Wiornos v. State,
644 So. 2d 1000, 1010 (Fla. 1994); Lucas v. State, 613 So. 24 at
410. O course, it is not grounds for reversal nerely because the
def endant disagrees with the sentencing court's findings as to the
exi stence of mtigators, Lucas, supra, and it would nmake no sense
to find grounds for reversal when, as here, Hoskins is doing that
whi ch Lucas expressly forbids.

Hoskins argues that "great weight" (as mtigation) should have
been given to his "heartening, famly relationship". Appellant's
brief at 44-6. However good Hosking’ relationship may have been
with his famly, that fact does nothing to aneliorate the enormty
of Hoskins’ guilt. In fact, Hosking lived away from his parents'
home since at |least 1988, and it can hardly be said that Hoskins’
actions toward his famly are above and beyond the norm that would
be expected given the famlial circunstances. Further, the
professed "loving relationship" that Hoskins clains to have wth

his father is inconsistent with his concurrent clains of abuse at
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the hands of his father.?® O course, Hoskins has no constitutional
right to have any specific weight afforded to any particular
evidence offered as non-statutory mtigation, and, because of the
hi ghly individualized nature of mitigation evidence in general (and
non-statutory nitigation in particular), this court has repeatedly
declined to establish guidelines setting out the weight that should
be afforded to any particular evidence in any particular case. 2!

Wiile the defendant's good relationship with his famly was
established, that evidence has little to do with Hogkins’ character
and nothing at all to do with his record or the circumstances of
t he offense. See, e.g., Lockett v. Chio, 438 US. 586, 684, 98
S.Ct. 2954, 57 L.Ed.2d 973 (1978) . This proposed mitigator was
properly given little weight by the trial court (R 25941, and, even
if it had been given far greater weight, it would not be enough
(alone or in conmbination) to reasonably to justify a sentence |ess
t han death.

Insofar as the clains of abuse as a child are concerned, the

@ As this court noted in Wuornos, 644 So. 2d at 1010 n.6, the disposition of controverted
evidence is within the discretion of the trial court.

21 Of course, as the 1 Ith Circuit has noted, “mitigation may be in the eye of the
beholder”. Sanley v. Zant, 697 F.2d 955,969 (1 Ith Cir. 1983).
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sentencing court found that the evidence established that Hoskins
had protected his nother from abuse by his father and that, asa
result, Hoskins was al so struck by his father. (R 2594). The
sentencing court gave little weight to this evidence as mtigation.
(Id.) Under the facts of this case, whatever abuse Hoskins was
subjected to was properly afforded little weight in mtigation
because, contrary to Hoskins’ claim there is no evidence at all
that there was any effect on Hosking that was relevant to his
character, record, or the circunstances of the offense. At [east
arguably, the sentencing court was not even required to find this
evidence to be mtigating at all. See, e.g., Rght v. State, 512
so. 2d 922 (Fla. 1987); Rogers v. State, 511 So. 2d 534 (Fla.
1987). The trial court properly gave little weight to the clains of
abuse, and there is no error.

Moreover, whatever al cohol consunption problens Hoskins’
father had, those problems began when Hoskins was 12 to 13 years of
age (TR 1396) and apparently were not of long duration. Id.? The
evidence in the record only indicates one or two physical
confrontati ons between Hosking and his father (TR 1399), while the

majority of the evidence indicates that Hoskins’ father was a hard

“The pendty phase transcript begins with Volume 1V of the record.
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. wor ker who did the best he could to provide for his famly (TR
1405-6; 1435-6) and who wanted his children to receive an
educati on. (XR 1407-8). The evidence does not establish that

Hoskins’ father was the abusive individual Hoskins’ brief inplies.

This evidence is of inconsequential weight as mnmitigation.

on pp. 47-49 of his brief, Hoskins argues that the sentencing
court gave too little weight to the nental state evidence. The
sentencing court found that Hoskins has |ow actual and functional
mental abilities, and that he has a nmild brain abnormality which
may cause sone inpairnment. (R 2594-5). In evaluating this

evi dence the sentencing court stated:

Def endant presented evidence that he was
unsuccessful in school. A psychol ogi cal
eval uation perfornmed on defendant in the
seventh grade rated his 1.Q at 71, the |ower
3 or 4% of the popul ation. He was placed in
educable nentally retarded classes, and his
grades inproved sonmewhat in these classes.
One test performed at the time indicated that
the defendant should have been referred to a
neurol ogist, but no referral was nmade due to
| ack of funds. A school counselor testified
he had limted social skills, and that he was
di sadvantaged culturally and economcally.

The state's nental health expert testified,

after reviewing defendant's school records,

that she would classify the defendant as a

slow learner, not nentally retarded. She

questioned reliance on the prior determ nation

of nental retardation, because of the age of
. the school records.
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There was no testinony that due to a nenta

. deficiency, defendant |acked the ability to
conform his conduct to the requirements of the
law or that he did not know that nurdering the
victim was wrong. On the contrary, the
evi dence showed that the defendant renoved the
victim from her home, drove 4 % hours with the
victim in the trunk, 1in order to dispose of
her.

The court finds t hat this mtigating
circunst ance has been proven by the greater

wei ght of the evidence. This non-statutory
mtigator is given little or no weight by the
court.

The defendant's brother testified that the
def endant sustained a head injury as a child
He was choppi ng wood and the axe hit himin

the mddle of his forehead. No nedi cal
attention was sought for this injury. Hi s
. not her applied a home remedy, spider webs.

Medical tests admnistered to defendant showed
he had some inpairment to the frontal |obe of
his brain. This organic brain damage was
expl ai ned by the defense nental expert, a
clinical psychologist, based on various tests.

Testinony was presented that such danmage could
expl ain deviate behavior in some individuals,

but no evidence was presented that defendant's
organic brain inpairment accounted for the
crimes he conmtted.

The court finds that this non-statutory
mtigator was proven by the greater weight of
the evidence. However, the court accords
little weight to this factor. (R 2594-95).%

2 As the sentencing court stated,the presence ofnentalretardationis controverted. The
full scale I.Q. score of 71 does not fallinthe mentally retarded rage axd Hoskins’ pendty
@ o expet tesified that Hoskins is not mentally retarded. (TR 1556,).
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Hoskins’ penalty phase nental state expert testified that he
does not know what effect any brain damage Hoskins may have had on
his behavior. (TR 1565). That expert testified that he cannot say
that whatever frontal |obe damage Hoskins may have causes himto be
i mpul sive, nor can that expert conclude that Hoskins is inpulsive
in his behavior. (TR 1567-8). Mor eover, Hosking’ hand- pi cked
expert testified that any frontal |obe damage that Hoskins may have
woul d have no effect on the defendant's ability to plan his actions
in advance, and that the facts of this crine do indicate advance
pl anning by Hoskins. (TR 1568; 1570) .** The evidence establishes
t hat Hoskins’ crim nal behavior is not related, in any way, to
whatever frontal |obe damage he may have. (TR 1576). Hoskins'
mental state expert summarized the evidence best when he testified
that Hosking’ actions reflect adefendant who does not want to get
caught . (TR 1575) .

Under the facts of this case, the nental state ‘mtigation" is

weak, at best. Moreover, nothing about Hosgking’ nmental state can

 Even with the PET Scan, Hoskins® expert testified that he would still need history
about Hoskins (that he does not have) to establish impulsivity on the part of the defendant. (TR
1573).
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in any way be connected to the nurder for which Hoskins was
sentenced to death. The evidence establishes, at best, that
Hoskins is not highly intelligent and that he hassome frontal | obe
brain danage, but that that had nothing to do with the offenses
Hoskins conmitted. The nmental state evidence was properly given
little weight as mitigation.?®®

To the extent that Hoskins clainms that the coimewas aresult
of a “rage reaction" (Appellant's brief at 48), the facts are
i nconsi stent with that theory.? Rather than being a rapid sequence
of events, this crine began with the burglary of the victinms
residence and the ensuing rape;, continued with the victins
abduction and theft of her car; and culmnated when Hogkins beat
the victim and strangled her to death anddisposed of her body in
a shallow grave in central Georgia. This crime consumed a

substantial amount of ti me, ad can in no way be desribed as

% To the extent that Hoskins argues that the sentencing court applied the wrong standard
in evauating the mentd date evidence, that clam is based on an out-of-context reading of the
sentencing order. See pp. 34-37, above. The sentencing court did not improperly reect any
mitigator because of a falure to reach the level of statutory mentd mitigetion.

% To accept the “rage reaction” theory means to accept (without any support) that the
“rage’ lasted some protracted length of time given the uncontroverted evidence that the victim
was not killed a her residence.
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impulsive.?’

Hoskins also argues that his upbringing in aninpoverished
environment in rural GCeorgia, as well as the (few specific good
deeds set out in the sentencing order should have been given "great
wei ght" in mitigation. | nsof ar as Hoskins’ background is
concerned, the trial court found that, while established by the
evidence, these matters were entitled to little or no weight in
mtigation. (R 2596). While this evidence does, to some degree,
create synpathy for Hoskins, it is not truly mtigating in nature.
The mnimal weight due this evidence is even nore apparent when
wei ghed against the status of Hoskins’ siblings.

Four of the defendant's brothers testified at the penalty
phase proceeding.?® Al of them are apparently enployed, and, for
al | that appears of record, none have never had any |egal problens
even though they grew up alongside the defendant and had
essentially the same chil dhood experiences. See, e.g., TR 1391-92;

1406; 1415; 1436; 1447; 1453. This evidence is entitled to little

2"The sentencing court stated that Hoskins drove 4 and ¥z hours with the victim in the
trunk of her car. That is an optimistic estimate of the time required to drive the approximately
360 miles from Melbourne, Florida to Cordele, Georgia.

BThese are al of Hoskins surviving siblings. (7R 1390).
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wei ght, especially under these facts, and the sentencing court was
correct in ruling in that way. See, e.g., Htchcock v. State, 578
so. 2d at 688. There is no evidence that the circunstances of
Hoskins’ chil dhood had any effect on him and, for that reason, the
cases upon which Hoskins relies are distinguishable on the facts.
This "mtigator® received all of the weight to which it was
entitled.

Finally, the "specific good deeds" (caring for pets, wood
wor king, and teaching his siblings) set out in the sentencing order
(TR 2596-97) were properly given little weight by the court. Those
matters do nothing to provide a basis for a sentence |ess than
death and, when conpared to the aggravators present in this case,
are such weak mtigation that they are of no significance at all.
See, e.g., Johnson v. State, 660 So.2d 637 (Fla. 1995); Ganble v.

State, 659 So.2d 242 (Fla. 1995); Tafero v. State, 403 So. 2d 355

(Fla. 1981). This "mtigation" was given all the weight it was
due, and there is no error. The sentence of death should be
af firmed.

C. The Heinous, Atrocious or Cruel Aggravating G rcunstance
is Well Established.

Oon pp. 50-56 of his brief, Hoskins argues that the sentencing

court erred in finding this strangulation nurder to be especially
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. hei nous, atrocious, or cruel. Specifically, Hoskins claims that

there was no showing that the victim was conscious (at an

unspecified point) and that, because of his "state of rage there
can be no showing that the defendant intended for the victim to
suffer or even intended the nethod for the killing." Appellant's
brief at 51. The first conmponent of this claimfails on the facts,

and the second fails on the |aw

In finding this nurder to be especially heinous, atrocious, or
cruel, the sentencing court stated:

This aggravating circunstance has been proven
beyond all reasonable doubt. State v. Dixon,
238 So. 2d 1 (Fla. 1983) .

As there was no significant blood found in the
hone, the only reasonable inference is that
the victimwas hit on the head after the rape
and struggle in her hone. Therefore, she nust
have been conscious during the rape in her
home. Her face, neck and wists suffered
injuries from tight binding and gagging.
Dorothy Berger had numerous defensive wounds
about her hands, arms, and |egs, show ng she
was conscious and vainly attenpting to fend
off her attacker. The nedical exam ner
testified she was alive when she was bound and
gagged, because such bruising does not occur

after death. Her body was virtually bruised
and |l acerated from head to toe. According to
the nedical exam ner, death by manual

strangul ation requires a constant pressure for
three to four mnutes.

The defendant bound and gagged Dorothy Berger
. and placed her in the trunk of her car, as
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evidenced by the blood stains in the trunk.
The only reasonable inference is that Dorothy
Berger was alive at the tine she was placed in
the car, else there would have been no need to
bind and gag her. Cdearly, she was alive when
gagged, as evidenced by the nedical examner's
testinony. The defendant then used Dorothy
Berger's car to transport her to Georgia,
where he buried her in a field a few mles
fromhis parents home. Defendant kept Dorothy
Berger’s car, and was apprehended in Georgia
driving the car. Her body was discovered
buried in the field, bound, gagged and
severely beaten.

The brutal rape of the victimsets this nurder
apart from the norm of capital felonies.
According to the testinony of the nedical
exam ner, the rape was painful because of the
associ ated vaginal tearing. A violent sexual
assault and resulting trauma can be a factor
to support a finding of heinous, atrocious and
cruel . Capehart v. State, 583 So. 2d 1009
(Fla. 1991).

This court has accepted the expert opinion of
the nmedical exam ner that the hom cide of
Dorothy Berger was the result of strangulation
or suffocation, with such force her thyroid
cartilage was fractured. The nedical exam ner
was unable to state whether Dorothy Berger was
conscious during the strangul ation.

However, she clearly was conscious during the
savage beating, as evidenced by the defensive
wounds. This savage beating shows the
defendant's desire to inflict a high degree of
pain. The brutal senseless beating inflicted
on Dorothy Berger sets this crime apart from
the norm of <capital felonies and clearly
reflects the conscienceless, pitiless and
unnecessarily torturous nature of this crine.
Scott v. State, 494 So. 2d 1134 (Fla. 1986).
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Evi dence that a victim was severely beaten
while warding off Dblows before being killed
has been held sufficient to support a finding
that the nurder was especially hei nous,
atroci ous and cruel . WIlson v. State, 493 So.
2d 1019 (Fla. 1986). The Court finds that the
State has proven the nurder was especially
hei nous, atrocious and cruel because of severe
beating and violent rape of Dorothy Berger.
Taylor v. State, 630 So. 2d 1038 ( Fla. 1993).
(R 2590-9%92.) Those findings by the sentencing court are fully
supported by the record, and establish beyond a reasonable doubt
that this nurder was especially heinous, atrocious or cruel. No
case cited by Hoskins compels a different result.?®
Florida law is settled that strangulation nurders are
virtually per se heinous, atrocious, or cruel. Hitchcock v. State,
578 So. 2d 685 (Fla. 1990), rev’d. on other grounds, 614 so.2d 483
(1993). Florida law is likew se settled that the ordeal of the
victimis the focus in determ ning whether the heinous, atrocious,
or cruel aggravator applies. See, e.g., Copelandv. State, 457 So.
2d 1012 (Fla. 1984); Stano v. State, 460 So. 24 890 (Fla. 1984);
Clark v. State, 443 So. 2d 973 (Fla. 1983); see also, Preston v.

State, 607 So. 24 404, 409-10 (Fla. 1992); Rivera v. State, 561 So.

29
Teffeteller and Porter, which are relied uponby Hoskins, were both gun murders, and cannot
retiondly be compared to a beating/kidnapping/rape/srangulation nurder like this one.
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2d 536, 540 (Fla. 1990); Chandler v. State, 534 So. 2d 701, 704
(Fla. 1988); Phillips v, State, 476 So.2d 194 (Fla. 1985); Mason V.

State, 438 So. 2d 374 (Fla. 1983); Adans v. State, 412 So. 2d 850

(Fla. 1982) . Moreover, as this court held in Magill, ‘it is the
entire set of circunstances surrounding the killing" that makes a
murder especially heinous, atrocious, or cruel. Magill v. State,

386 So. 2d 1188 (Fla. 1980), cert. denied, 101 S§.Ct. 1384 (1981},
appeal upon remand, 428 So. 2d 649, 651 (Fla. 1989). As the trial
court's order denonstrates, the circunstances of this nurder are so
barbaric that quantification is difficult. The ordeal endured by
Ms. Berger <clearly establishes that her nurder was especially
hei nous, atrocious, or cruel, and it strains credulity to suggest
that that aggravating circunstance is not properly found in this
case.

The second conponent of this claim that Hosking did not
intend for the nurder to be unnecessarily tortuous, has no |egal
basi s. In arguing to the contrary, Hosking perpetrates the nyth of
an "intent elenment” by arguing that Orelus v. State, 584 So. 24 563
(Fla. 1991), and Teffeteller v. State, 439 So. 2d 843 (Fla. 1983),
stand for that proposition. Neither of those cases conpel (or even
suggest) the conclusion that a "tortuous intent" requirenent has

been grafted onto the heinous, atrocious, or cruel aggravator.
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Both of those cases were decided based upon their peculiar facts
which bear no resenblance to the facts of this case. Mreover, the
preci se claim contained in Hogkinsg’ brief has been expressly
rejected bythis court, and there is no reason to revisit the
I ssue. See, e.qg., Taylor v. State, 638 So. 2d 30, 34n.4 (Fla.
1994) ; Hitchcock v. State, 578 So. 2d at 692 ("that Hitchcock m ght
not have meant the killing to be unnecessarily tortuous does not
mean that it actually was not unnecessarily tortuous and therefore,
not heinous, atrocious, or cruel"). There is no error in the trial
court's finding that the heinous, atrocious, or cruel aggravating
circumstance applies to this case, and Hoskins’ sentence of death
should be affirmed.?®

Alternatively, wthout conceding the presence of any error,
even if the heinous, atrocious, or cruel aggravator should not have
been found, there remains the undisputed aggravator of nurder

during the course of sexual battery with force likely to cause

30

To the extent that Hoskins may claim that the nurder was“impulsive’, that cl ai m cannot survi ve
scrutiny. See pp. 4347,above. To the extent tha Hoskins clams, on p. 55 of his brief, that “he
samply could not stop because of his frontal lobe damage’ which caused a “rage reection”, that clam
is inconggtent with his assartion that he cannot present dl of his mentd date mitigation because he
did not receive a PET-Scan, Apparently Hoskins is able to make this argument in the absence of the
PET-Scan. In any event, the date suggests that the “rage reaction” argument is Smilar to the
argument that was rgected in Bertol otti asfrivolous. See, Bertolotti v. State, 534 So.2d. 386, 389
(Fla. 1988).
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serious personal injury and kidnapping. (R 2589) .* As the
sentencing court found, that aggravator, standing alone, is

sufficient to outweigh the mninmal mtigation under these facts.

(R 2597). Even if this court should decide that this nurder was
not especially heinous, atroci ous, or cruel, the remaining
aggravation is sufficient to support a death sentence. If there

was error, and the state contends that there was not, that error
was harm ess beyond a reasonable doubt. State v. DiGuilio, supra.?
1v. THE FL ATH PENALTY TITU

On pp. 57-68 of his brief, Hoskins sets out some 16 clains and
sub-clainms that argue various perceived deficiencies in the Florida
sentencing structure. At no point in this argument does Hoskins
make any reference to the record.?® Each claim and sub-claim
contained in Point IV (which is mslabeled Point VIII) has already
been deci ded adversely to Hoskins’ position. In addition, a nunber

of the "claims" Hoskins purports to raise are procedurally barred

3! Hoskins dtipulated that this aggravator exists.

* In addition to the aggravators found by the sentencing court, the cold, caculated and
premeditated aggravator should aso have been found. See pp. 63-67, below.

% In fact, Hoskins is referred to, in this argument, as the “Appdlant”. Interestingly, that
gopdlation is used nowhere ese in his brief. Apparently, this clam is smply a boiler plate
argument.
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. because they were not raised at trial. In the case of those
procedurally barred clains, this court should expressly base its
denial of relief on procedural bar grounds. See, e.g., Hunter wv.
State, 660 so. 2d 244 (Fla. 1995). Each claim and sub-claim is
separately addressed below.3*

1.  The Jury

a) Standard Jury Instructions

To the extent that the first paragraph on page 57 of Hoskins’
brief may be an attenpt to present an issue for review, the
underlying argunent is indecipherable. This paragraph states no
more than the argunentative and unsupported conclusion of its
writer. It is insufficient to brief an issue for appellate review
and is, in any event, procedurally barred because this claim was
not raised in atinmely manner below Steinhorst, supra.

1. Heinous, Atrocious, or Cruel

On pp. 57-58 of his brief, Hosking argues that the heinous,
atrocious, or cruel standard jury instruction ‘does not limt and
define the heinous, atrocious, or cruel circunstance". However,
the jury instruction given in Hoskins’ case was the Proffitt

Instruction which this court expressly upheld in Preston v. State,

¥ Thestate foll ows Hoskins’ numbering system to avoid confusion.
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607 So 2d 404, 410 (Fla. 1992), and Power v. State, 605 So. 2d
856, 864-5 n.10 (Fla. 1992).*® Hoskins’ claim is foreclosed by
bi ndi ng precedent. See, e.g., Johnson v. State, 660 So.2d 637
(Fla. 1995) ; Hannon v. State, 638 So. 2d 39, 43 n.3 (Fla. 1994).
To the extent that footnote four on p. 58 of Hogkins’ brief is
sufficient to present any claimthat some"tortuous intent" is
required before the HAC aggravator can be found, that claimis
foreclosed by binding precedent for the reasons set out at pp. 48-
54, above. See, e.g., Htchcock v. State, supra.

b) Majority Verdicts

On p.58 of his brief, Hogking argues that the death penalty
act is unconstitutional ‘because it places great weght on magns
for death as slim as a bare majority”, This claim was
superficially raised at trial. (R 2233). Hoskins is not entitled
to relief on this claim because it 1is foreclosed by binding

precedent. See, e.g., Hunter v. State, supra at 252-3 (rejecting

% The ingruction given to Hoskins’ pendty phase jury was.

Heinous means extremdy wicked or shockingly evil, Atrocious
means outrageoudy wicked and vile. Crud means designed to inflict
a high degree of pain with utter indifference, or even enjoyment of,
the suffering of others The kind of crime intended to be included as
heinous, atrocious, or cruel is one accompanied by additiona acts--
that show that the crime was conciouless or pitiless and was not--
correction--and was unnecessarily tortuous to the victim. (TR 1895-
6).
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identical claim; James v. State, 453 So. 2d 786, 792 (Fla. 1984).

c) Aggravators as an Elenent of the Crine

O p. 59 of his brief, Hoskins argues that the absence of a
requi renent that aggravating circunstances be unaninously found by
the jury is unconstitutional because the aggravators thenselves are
‘“elenents of the crime." This claimis procedurally barred because
it was not raised at trial. Steinhorst v. State, supra. Even if
not procedurally barred, this claimis foreclosed by binding
precedent. See, e.g., Jones v. State, 569 So. 2d 1234 (Fla. 1990);
See also, Hldwin v. Florida, 490 US. 639, 109 S.Ct. 2055, 104
L.Ed.2d 728 (1989).

d) The Caldwell Claim

On p. 59 of his brief, Hosking argues that the standard jury
instructions ‘do not informthe jury of the great inportance of its
penalty verdict", resulting in a violation of Caldwell V.
M ssissippi, 472 U.S. 320, 105 S.Ct. 2633, 86 L.Ed.2d 231 (1985)
This claimis procedurally barred, Steinhorst, supra, but, even had
it been preserved, it would not be grounds for relief because it is
forecl osed by binding precedent. See, e.g., Hunter, supra, at 252-
3.
2.  Counsel

on pp. 59-60 of his brief, Hoskins argues that court-appointed
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counsel in capital cases are inadequate. This claim is
procedurally barred because it was not preserved for appeal, and,
even had it been preserved, it is foreclosed by binding precedent.
See, Hunter, supra, at 253 (holding identical claim to be
procedurally barred and alternatively meritless).
3. The Trial Judge

On p. 60 of his brief, Hoskins argues that he is entitled to
relief because of the trial judge's "anbiguous role" in Florida's
capital sentencing schene. This claimis procedurally barred
because it was not preserved properly for appeal, Steinhorst,
supra, and, even had it been preserved, it is foreclosed by binding
precedent . Hunt er, supra (holding identical claim to be
procedurally barred and alternatively meritless).
4.  Appellate Review

a) Proffitt

On p. 60 of his brief, Hoskins argues that this court has not
adhered to the requirenents of Proffitt v. Florida, 428 U S 242
(1976) . This claimis procedurally barred because it was not
properly preserved for appellate review by tinmely objection.
St ei nhorst, supra. Even if this claim had been preserved, it is
not a basis for relief because it is foreclosed by binding

precedent . Hunter, supra, at 253.
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b) Aggravating G rcunstances

On pp. 61-62 of his brief, Hoskins argues that the aggravators
are applied inconsistently at the appellate level. This claimis
procedural |y barred because it was not properly preserved for
appel late review by timely objection. Steinhorst, supra. Even if
this claim had been preserved, it is not a basis for relief because
it is foreclosed by binding precedent. Hunter, supra, at 253.

c¢) Appellate Re-Wighing

On pp. 62-63 of his brief, Hoskins argues that the Florida
Death Penalty Act does not have ‘the independent appellate re-
wei ghing of aggravating and mtigating circunstances required by
Proffitt”. This claim is procedurally barred because it is not
properly preserved for appellate review Steinhorst, supra. Even
if this claimhad been preserved, it is foreclosed by binding
precedent . Hunter, supra, at 253.

d) Procedural Technicalities

On p. 63 of his brief, Hogkins argues that the contenporaneous
objection rule "has institutionalized disparate application of the
law in capital sentencing." This claim is procedurally barred
because it is not properly preserved for appellate review
St ei nhorst, supra. Even if this claim had been preserved, it is

forecl osed by binding precedent. Hunter, supra, at 253 (holding
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identical claim t o be procedurally barred and alternatively
neritless.)

e) Tedder

On pp. 64-64 of his brief, Hoskins argues that ™“[tlhe failure
of the Florida Appellate Review Process" is denonstrated by the
inability of this court to apply the Tedder Rule consistently.
This claimis procedurally barred because it is not properly
preserved for appellate review Stei nhorst, supra. Even if this
claim had been preserved, it is foreclosed by binding precedent.
Hunter, supra, at 2653 .3%
6. Oher Problems Wth The Statue?®

a) Lack of Special Verdicts

On pp. 64-65 of his brief, Hoskins aguesthat the Death
Penalty Act is invalid because it does not provide for special
verdicts. The aggravation/mtigation special verdict conponent of

this claim was partially raised by pre-trial motion (R 2234), but

% Because Hoskins’ pendty phase jury recommended death by a vote of twelve-zero, the
Tedder Rule is not implicated, anyway.

3" Hoskins has given this heading the number six (6) even though there is no heading thet
bears the number five (5). Again, the state has adhered to Hoskins” numbering sysem to avoid
confusion.
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t he felony murder/preneditated nurder conponent was not. The
felony murder/preneditated murder conponent is procedurally barred
because it was not properly preserved by tinely objection.
St ei nhor st supra. The aggravation/mtigation conponent is
foreclosed by binding precedent, and is not a basis for relief.
Li kewi se, the felony nmurder/preneditated mnurder conponent is also
forecl osed by binding precedent. Hunter, supra; Patten v. State,
598 So. 2d 60 (Fla. 1992); Jones v. State, 569 So. 2d 1234 (Fla.
1990) .

b) No Power To Mtigate

On p. 65 of his brief, Hosking argues that ‘the prohibition
against mitigation of a death sentence under Fla. R Cim P. 3.800
is unconstitutional". This claimis procedurally barred and,
alternatively, foreclosed by binding precedent. See, e.g., Hunter,
supra, (rejecting identical claim.

c) Florida Creates A Presunption O Death

On pp. 65-66 of his brief, Hoskins argues that the death
penalty act ‘creates a presunption of death where, but a single
aggravating circunstance appears."” This claimis procedurally
barred and, alternatively, foreclosed by binding precedent.
Hunter, supra, (rejecting identical claim.

d) Florida Unconstitutionally Instructs Juries Not To Consider
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Sympathy

On pp. 66-67 of his brief, Hoskins argues that the anti-
synpathy jury instruction is unconstitutional. Despite Hoskins’
claimto the contrary, this claimis procedurally barred because it
was not raised at trial. In fact, the arguable anti-synpathy jury
instruction was given at the request of the defendant. (R 2540-
41). No issue is preserved for review, and it would nmake no sense
at all to allow the defendant to seek reversal of his sentence
because the instructions that he requested were given. Mreover,
even had this claim been preserved for review, it has been
expressly rejected by this Court and the United States Supreme
Court. Hunter, supra; Saffle v. Parks, 494 U S 484, 110 s.ct.
1257, 108 L.Ed.2d 415 (1990) .%

e) Electrocution Is Cruel and Unusual

On pp.67-68 of his brief, Hoskins argues that death by
electrocution is cruel and unusual punishnent. This claimis
procedurally barred from review because it is not properly
preserved. Moreover, even had this claim been preserved, it is

foreclosed by binding precedent. Hunter, supra; see also, Buenoano

% Hoskins relies on the Circuit Court of Appedls opinion that preceded the United States
Supreme Court decision in Parks. Despite Hoskins’ dam, Parks directly reected the anti-

sympathy dam.

61




v. State, 565 So. 2d 309 (Fla. 1990).

THE CROSS- APPEAL
THE TRI AL COURT | NCORRECTLY DECI DED THAT
THE COLD, CALCULATED AND PREMEDI TATED AGGRAVATOR

WAS NOT PRESENT
The State gave tinmely notice of cross-appeal of the sentencing
court's determnation that the cold, calculated and premeditated
aggravating circunstance did not apply to Hoskins’ case. (R 2621)
The trial court's rationale, as expressed in the sentencing order,
wasthat the State had not proven that the degree of preneditation
exceeded that necessary to support a finding of preneditated first-
degree nurder. (R 2592) The State submits that this aggravating
circunstance is well-established under the precedent of this Court,

and that the trial court should have found this aggravaor, in

addition to the ones that were found.'

In Jackson v. State, this Court found the standard jury
instruction on the cold, calculated and preneditated aggravator to

be constitutionally deficient. Jackson v. State, 648 So.2d 85, 89

(Fla. 1994).%* However, this Court also set out a jury instruction

¥Jackson was decided after the first pendty phase. The fact that the pre-Jackson CCP
indruction was given to the jury is apparently why the trid court granted the motion for a new

pendty phase.
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defining that aggravator for use until such time as a new standard
instruction could be adopted. I1d. That instruction defines the
CCP aggravator as follows:

The crine for which the defendant is to be sentenced was
commtted in a cold, calculated and preneditated nanner
w thout any pretense of noral or legal justification. In
order for you to consider this aggravating factor, you
must find the nurder was cold, and calcul ated, and
preneditated, and that there was no pretense of noral or

| egal justification. "cold" neans the nurder was the
product of calm and cool reflection. "Calculated" neans
the defendant had a careful plan or prearranged design to
commt the nurder. "Preneditated" nmeans the defendant

exhi bited a higher degree of preneditation than that
which is normally required in a prenmeditated nurder. A
“pretense of noral or legal justification" is any claim
of justification or excuse that, though legally

insufficient to reduce the degree of homi ci de,
nevertheless rebuts the otherwise cold and calculating
nature of the hom cide.
Id., at n.8. When that definition of the CCP aggravating
circunstance is applied to the facts of this case, there is no
doubt that this aggravator should also have been found to exist.
The victim in this case, Dorothy Berger, lived next door to
Hoskins, and presumably knew and could identify him (TR 796) All
of the evidence establishes that Ms. Berger was alive when she was
taken from her hone. See, e.g., R 2591. Because no substanti al
amount of blood was present in the residence, and all of the

evidence is that the wounds suffered by Ms. Berger bled profusely,

the only possible conclusion is that Hoskins took M. Berger from
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the house with the intent to kill her at sone other (unknown)
| ocation and then dispose of her body. Furthermore, the fact that
MS. Berger was tied up and gagged establishes beyond a reasonable
doubt that she was alive when Hosking put her into the trunk of her
own car. | f she had not been alive, Hoskins would have had no
reason to restrain her in such a fashion. The presence of
mul ti pl e defensive wounds also indicates that M. Berger was
conscious and struggling with Hoskins--there can be no doubt that
she saw her attacker well enough to allow her to identify him No
inferential reasoning is required to conclude that M. Berger was
killed somewhere other than in her home. Likewise, no inference is
required to conclude that Hoskins had nore than anple time to
reflect on his plan before he carried it out.

Florida law is well-settled that heightened preneditation (as
set out in the Jackson jury instruction) is required before the CCP
aggravator can be found. That sort of preneditation exists in this
case. Even if the crime did not begin as a nurder, and even if it
began as a caprice, Hoskins’ actions in restraining and gagging the
victim and transporting her away from her house to kill her and
di spose of her body clearly indicate preneditation far beyond that
which is required for premeditated first-degree nurder. See, e.g.,

Wickham v. State, 593 S8c¢.2d 191 (Fla. 1991). In other words, this
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crine, a the very least, escalated into a "highly planned,
cal cul ated, and preneditated effort to conmit the crine" Id.,at
194, which began (at the latest) with the abduction, continued wth
the beating and strangulation of the victim and ended with the
burial of her body. The facts of this case indicate a high degree
of planning and preneditation, and this prong of the CCP aggravator
exi sts beyond a reasonabl e doubt.

The cold and cal cul ated components of the CCP aggravator are
also well established by the evidence. There is no doubt that the
mur der of Ms. Berger was the product of cool, calm and
di spassionate reflection, given that Hoskinsg had anple time to
contenplate the killing of his victim as he drove toward Georgia
with her in the trunk of the car.* Moreover, the injuries
sustained by the victim indicate that Hoskins was |ikely kneeling
on her chest when he strangled Ms. Berger. (TR 1305-7) The murder
was anyt hing but accidental--it was the product of a careful plan
to avoid detection, not the "rage reaction" Hoskins tries vainly

to depict.*

®The exact | ocati onwherethe nurder finally occurred i s unknown--the onlythingthatis
certain istha Ms Berger was dive when Hoskins took her from her home.

“The fourth component of the CCP aggravator, the absence of a pretense of moral or
legd judtification, requires only brief mention. There is nothing at dl in the record thet remotely
uggests any judification a dl.
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The trial court should have found the cold, calculated and
preneditated aggravator in addition to the two aggravators that
were found to exist. The murder of Ms. Berger was the product of
a cold, calculated and preneditated plan by Hoskins to elimnate
the only witness to his crines. The level of prenmeditation present
in this case far exceeds that required to support a verdict of
prenedit at ed nmur der, as evi denced by Hogkins'’ del i berate
strangul ation murder of his victim followd by his disposal of M.
Berger's body in a renote area. This crinme falls within the
definition of the CCP aggravator beyond a reasonable doubt. This
Court should apply that aggravator in addition to those found to

exi st by the sentencing court.
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CONCLUSI ON

Based upon the foregoing arguments and authorities, the State

subnits that Hoskinsg’ convictions and death sentence shoul d be

affirmed in all respects.
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