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IN THE SUPREME COURT OF FLORI DA

JOHNNY HOSKINS,
nk/la JAML ALLE,
APPELLANT, CROSS- APPELLEE,

V. CASE NO. 84, 737

STATE OF FLORI DA,
APPELLEE,  CROSS- APPELLANT.

REPLY BRI EF OF CROSS- APPELLANT

STATEMENT OF THE CASE AND FACTS
The cross-appellant State of Florida relies on the facts set
out in the State's opening brief, and upon such facts as are set
out with particularity in the argunent section of the State's reply

. brief.

brief in connection with the issue contained in the State's crosgs-

The State does not accept the facts set out in Hoskins’

appeal .
SUMVARY OF THE ARGUVMENT
The sentencing court erroneously refused to apply the cold,
cal cul ated and preneditated aggravating circunstance to this
murder. That aggravator is proven beyond a reasonable doubt by the

evidence, which establishes that all elements of the CCP aggravat or

exi st.




ARGUMENT

N REPLY TO HOSKINS’ ARGUMENT THAT
THE MURDER WAS NOT COLD, CALCULATED AND PREMEDI TATED

In his answer brief to the State's Cross-Appeal, Hoskins Sets
out a lengthy discussion of the conponents of the cold, calculated
and preneditated aggravating circumstance.* To the extent that the
di scussion of those elenents is based on this Court's Jackson
decision, the State does not dispute that Jackson defines the CCP
aggravating circunmstance. However, Hoskins’ argument collapses on
itself when the evidence supporting the application of the CCP
aggravator in this case is considered in light of the settled
definition contained in Jackson. Wi | e Hoskins tries to nake
application of the CCP aggravator the product of nothing but
specul ation, that is sinply not true.?

As set out in the State's opening brief, the victim Dorothy
Berger, lived next door to Hoskins. Presumably, M. Berger knew

Hoskins, at least on sight. Athough the ability of M. Berger to

‘only the existence of the heightened prenmeditation elenent
is challenged by Hoskins--as set out in the State's opening
brief, the other elenents exist beyond a reasonable doubt. The
State relies upon the argument set out in that brief as to the
exi stence of the renmaining CCP el enents.

While Hosking repeatedly clains that the State is doing
nothing but speculating and arguing "could have beens”, a
di spassionate review of the evidence rebuts that claim
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identify her attacker is not conclusively shown by the evidence,
that is the only bit of evidence supporting the CCP aggravat or
about whi ch Hoskins can say that. The evidence, which Hoskins
challenges by ignoring, establishes that Ms. Berger received a
nunber of blows to her head, which were inflicted with sone sort of
i nstrunent. (TRO76; 978) Those injuries would have bled heavily,
yet only a very small anount of blood was found on Ms. Berger's bed
sheet. (TR1217-19; 1278-84)2 However, a large pool of blood was
found in the trunk of M. Berger's car, where Hoskins placed her
when he left the victinis house on his way to Georgia. (TR1220-21)
The post-nortem exam nation of Ms. Berger's body identified
numerous defensive wounds, and at least thirteen separate blows to
her head and face, none of which was sufficient to kill her.
(TR1309-10) Hoskins inflicted all of those injuries before he
strangled Ms. Berger. (TR1300; 1304)

In his brief, Hoskins makes nuch of the fact that the
prosecutor stated, during argunent to the jury, that he could not
tell the jury “where or when the victim was killed." From that

statement, Hoskins constructs his argunent that the State's

3No blood was found in any other location in the victinis
house, nor was any blood found outside of the house. (TR1220-
21) , The blood on the sheet was consistent with vaginal bleeding
as a result of forcible sexual intercourse.

3




argunent for application of the CCP aggravator is based on nothing
but specul ati on. In actuality, the facts of this crime, as shown
by the unchal |l enged physical evidence, establish that this nurder
was cold, calculated and premeditated under the prior decisions of
this Court.

The virtual absence of blood inside M. Berger’s hone
establishes that nost of her injuries, many of which would have
bled profusely, were inflicted somewhere else. The fact that all
of her multiple injuries were inflicted before she was strangled
establishes that Hoskins took her to another location and Kkilled
her.* Likewise, the fact that M. Berger was bound and gagged
shows that she was alive when that was done--had she not been alive
(and conscious), there would have been no need to restrain her.
However, regardl ess of whether Hogking restrained Ms. Berger before
she was placed in the trunk of her car or later, that supports the
hei ghtened preneditation conponent of the CCP aggravator because
t hat was done for no purpose other than restraining the victim
until Hoskins could kill her, In light of the fact that the victim

was ki dnapped (and concealed in a car trunk), and considering the

‘No blood at all was found outside of the hone--it is not
possi bl e, wunder the evidence, for M. Berger to have been killed
"immedi ately outside of the house".

4




length of time and the nunber of injuries sustained by the victim
this was obviously not a spur of the nonment killing. See, e.g.,

Lockhart v. state, 655 So.2d 69, 73 (Fla. 1995) ("It is evident
that this killing was not sonething that occurred on the spur of
the monment. The fact that Col houer was bound and tortured before
she was killed indicates that the incident happened over a period
of time. The nature and conplexity of the injuries indicate that
Lockhart intended to do exactly what he did at the time he entered
Colhouer's house. Thus, the trial court did not err in finding
CCP.”); see also, Foster v, State, 654 S8o.2d 112, 115 (Fla. 1995)
(‘The fact that Foster had anple time to reflect on his actions and
their attendant consequences, after concealing Lanier's body and
before cutting Lanier's spine, is conpelling evidence of the
hei ghtened |evel of prenmeditation required to establish the cold

cal cul ated, and preneditated aggravator.") ; Suggs v. State, 644
So.2d 64, 70 (Fla. 1994) (“The entire crimnal episode reflects the
Defendant's careful plan to rob [the victin], kidnap her, kill her

and hide her body, all with the aim of avoiding detection.")
Lockhart, Foster and Suggs are essentially indistinguishable on the
facts fromthe nurder commtted by Hoskins. If the murders in
those cases were cold, calculated and preneditated, and that is the

law, then that aggravator applies to this nmurder, as well. See
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also, Foster (Jermaine) v. State, No. 84,228, ns. op. at 5 (Fla.,
July 18, 1996), and cases cited therein.

Just as this was not a spur of the noment killing, it was not
a killing in a "rage or frenzy," either. M. Berger had so many
separate injuries that it would take a minimum of fifteen to twenty
mnutes to inflict all of them (TR1310) Moreover, Hosking did not
inflict the various injuries in one continuous transaction, because
only a small anount of blood was present inside the house. To
accept Hosking’ theory (which finds no support in the evidence)
that this nmurder was the result of panic, rage or frenzy woul d
require this Court to hold that Hoskins acted under the effect of
t hose enotions over a period of hours. That result, at |east under
the facts of this case, is wong. There is no question but that
Hoskins burglarized Ms. Berger’s hone; raped her; bound and gagged
her; put her in the trunk of her car and fled the scene; beat her
severely; strangled her; and buried her body in Georgia. Under any
view of the evidence, this crinme consuned a substantial anount of
time, during which Hoskins had nore than enough tinme to reflect on
and consider his actions and their consequences. See, Foster,
supra; Suggs, supra.

In his brief, Hoskins attenpts to support his position by
relying on the generalized testimony of his nental health expert.
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That testinony does not help him because the portion of that
testimony set out in Hoskins’ brief (and which he clains supports
his position) is general in nature, and does not reflect the
W tness's opinions about Hoskins’ nental state. \Wen he testified
specifically about Hoskins’ nental state, the expert witness was
not of the opinion that Hosking is inpulsive. (TR1567)  That
expert testified unequivocally that the facts of this crime are the
behavior of a crimnal who does not want to be caught. (TR1575)
That expert also testified that whatever frontal |obe brain damage
Hoskins may have had nothing at all to do with his behavior in
commtting this crime. (TR1576). The testinony of the nental state
expert that addresed and considered the specific facts of this
crime, and the nental state inplications of those facts, is very
specific in its rejection of any factor that cuts against the cold,
calculated and preneditated nature of this nurder. The facts, and
the testinony of Hoskins’ own expert, support a finding that this
murder was cold, calculated and premeditated.®

In contrast to the highly specific testinmony which supports

finding the CCP aggravator, Hoskins’ argunments in his brief are

SHosking’ claim that the rape was not "preplanned" m sses
the point--the existence of the CCP aggravator has nothing to do
with the occurrence of the rape, anyway.
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based on generalizations by his expert that are in no way linked in
his testinony to the facts of this case.® Contrary to Hoskins’
claims, it requires no speculation at all to find that the CCP
aggravator applies to this killing--the evidence establishes it
beyond a reasonable doubt.  This Court should hold that the CCP
aggravating circunstance applies to this murder because all of the
required conponents are well-established.

To the extent that the Presentence |nvestigation suggests that
Ms. Berger stopped "kicking and mbpaning in the trunk of the
vehicle" sonewhere around Kissimee, Florida, that assertion is
inconsistent with all of the physical evidence fromtrial. As set
out in the PSI, M. Berger died of nmanual strangulation, which
fractured her larynx on both sides.” Ms. Berger cannot have just
stopped kicking and noaning--she died when Hoskins knelt on her
chest and strangled her. Mreover, the PSI states that all of the
injuries were inflicted before Hosking took M. Berger from her

hone.  As set out above, that cannot be so because no significant

¢The generalized testinony concerned the general behavior of
sex battery defendants and persons with “frontal |obe damage".
The witness specifically said that Hoskins does not exhibit those
behavi ors. In other words, Hosking iS relying on "profile
testinmony" that does not reflect his true nental state.

"There 1S no suggestion that any period of tine elapsed
between the time the strangulation ended and Ms. Berger died.
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. anount of blood was found inside the home. Apparently those parts
of the PSI came from Hoskins’ statement--they find no support in
the evidence, and are an insufficient basis for not applying the

CCP aggravator to this murder.®

No criticismof the PSI is intended, nor should such be
inferred.




CONCLUSION
\Wheref ore, based upon the foregoing argunents and authorities,
this Court should hold that the cold, calculated and preneditated
aggravating circunmstances applies in this case.
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