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STATEMENT 0 F THE CASE AND FACT6 

Respondent was charged by information with one count of 

burglary of a dwelling ( R  32) I Respondent plead guilty to the 

lesser included offense of burglary of a structure (R 5, 3 3 ) .  The 

written plea agreement contained the following: 

4 .  I have read the information or 
indictment in this case and I understand t h e  
charge(s) t o  which I en te r  my plea(a) . My 
attorney has explained to me the total maximum 
penalties for the  charge(s1 and as a result I 
understand the following: 

c .  That a hearing may hereafter be 
set and conducted in this case to determine if 
I qualify to be classified as a Habitual 
Felony Offender or a Violent Habitual Felony 
Offender, and : 

(1) That should I be 
determined by the Judge to be a Violent 
Habitual Felony Offender, and should the judge 
sentence me as such, I could receive up to a 
maximum sentence of 10 years 
imprisonme3nt and a mandatory minimum of 5 
years imprisonment and that as to any habitual 
offender sentence I would not be entitled to 
receive any basic gain time. 

(2) That should I be 
determined by the Judge to be a Non-Violent 
Habitual Felony Offender, and should the judge 
sentence me as such, I could receive up to a 
maximum sentence of 10 years 
imprisonment and a mandatory minimum of 0 
years imprisonment and that as to any habitual 
offender sentence I would not be entitled to 
receive any basic gain time. 

*. * * 

( R  33)  (Appendix A ) .  The plea agreement also set for th  that 

respondent was aware of a l l  of the provisions and representations 

of the plea agreement, that he discussed the  plea agreement with 

his attorney and that he fully understood it (R 34). Respondent 
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signed the written plea agreement (R 5, 34). 

During the plea hearing held on August 5 ,  1993, respondent 

stated that he had thoroughly read the plea agreement (R 6 ) .  

Respondent also stated he had an adequate opportunity to ask 

questions of h i s  attorney about the plea agreement ( R  6 - 7 ) .  

Respondent understood the agreement and had no questions about it 

( R  7-8). Respondent stipulated to a factual basis based on the  

facts contained in the affidavits (R 9 - 1 0 ) .  The trial judge found 

respondent's plea was freely, voluntarily, knowingly and 

intelligently made and the plea was accepted (R 11). The plea 

agreement was filed on August 5, 1993 (R 3 3 ) .  

On September 29, 1993, the sentencing hearing was held (R 14- 

27). That sane day the trial judge filed notice and order fo r  a 

separate proceeding to determine if respondent qualified as a 

habitual felony offender (R 16-17, 35-36). According to the trial 

judge, a notice had been filed in the wrong case nwnber and a new 

notice would be filed under the instant case number ( R  16-17). The 

trial judge asked if respondent wanted to continue the sentencing 

hearing t o  prepare with regards to the notice or to go forward (R 

17). Respondent wanted to go forward (R 17). The trial judge 

denied the motion to strike the notice (R 17, 3 7 ) .  

The trial judge found, based upon respondent's prior 

convictions, that respondent qualified as a habitual offender ( R  

18, 4 5 - 4 6 ) .  Respondent asked the trial judge to follow the 

recommendation of parole and probation and place respondent on 

community control (R 18). Respondent stated he was willing to 

2 



accept what the court decided and that his problems stemmed from 

drug and alcohol use (R 19-20). Respondent was adjudicated guilty 

( R  21, 3 8 ) .  Respondent was sentenced to two years community 

control followed by six years probation ( R  21). Respondent was 

ordered to serve 364 days in county j a i l  w i t h  credit for 92 days 

time sewed as a condition of the cornunity control ( R  21). 

Respondent appealed his conviction and sentence to the Fifth 

District Court of Appeal ( R  5 0 ) .  On October 28, 1994, the F i f t h  

District vacated respondent's sentence and remanded pursuant to the 

Fifth District's opinion in Thornwon v. State, 638 So. 2d 116 (Fla. 

5th DCA 19941, review gendinq, case no. 83,951. -, 

644 So. 28 585 (Fla. 5th DCA 1994) (Appendix B ) .  In Thomnsan, 

puma, the F i f t h  District found that the  acknowledgement contained 

in the plea agreement of the penalties that the defendant could 

receive if habitualized was insufficient to constitute notice of 

intent to habitualize. The acknowledgement found to be lacking i n  

Thornson is the same as that found in respondent's plea agreement 

(R 3 3 ) ;  Thomasan , at 117. 

Petitioner filed a notice to invoke jurisdiction. 

Jurisdictional briefs were filed by both petitioner and respondent. 

On February 22, 1995, this court accepted jurisdiction, 

3 



m Y  OF ARGUME NT 

The Fifth D i s t r i c t  erred in determining that t h e  plea 

agreement in this case was insufficient to give respondent notice 

that he may be sentenced as a habitual offender. Respondent read, 

understood, signed and discussed the plea agreement with his 

attorney. The plea agreement set forth that respondent could be 

habitualized, the maximum sentence he faced and that he would not 

be entitled to gain time, Petitioner asserts this was sufficient 

notice. It is both improper and impossible to inform a defendant 

that he l l w i l l ”  be habitualized; t h e  m o s t  that  may be said is a 

defendant may or possibly could be habitualized. If the plea 

agreement was insufficient notice, any error in failing to give 

respondent separate written notice was harmless as respondent had 

actual notice that  he may be habitualized. The decision in this 

case should be quashed, respondent’s conviction and sentence 

reinstated and the decision in , guora, overruled. 
Furthermore, this court should re-examine and clarify its 

decision in Ashley, infra. The decision in this case and in 

Thamnson, ggnra, crystallizes the problems inherent in the 

practical application of this court’s decision in Ash-, Pnfra. 

ThoIrgaon, sux>ra, and the other cases cited herein indicate that 

Ashley, infra, raised more questions than it answered. Ashley, 

infra, should be clarified to reflect that notice which states only 

the possibility that a defendant may be habitualized is sufficient. 

Also, the affect of gain time or early release on a defendant’s 

sentence is a collateral consequence, not a direct consequence. 

4 



Ashley, infra, should be clarified to reflect that a trial judge 

need only inform a defendant of the maximum possible sentence which 

may be imposed, not that he or she may serve more or less of that 

sentence depending upon which sentencing scheme the defendant is 

sentenced under, Finally, Ashley should be clarified as to whether 

or not an objection is required to preserve the issue for appellate 

review where some form of notice was given and the defendant later 

claims the notice was insufficient. 

5 



POINT ON APPEAL 

THE FIFTH DISTRICT COURT OF APPEAL ERRED IN 
FINDING THAT RESPONDENT HAD NOT BEEN GIVEN 
NOTICE OF THE INTENT TO HABITUALIZE PRIOR TO 
RESPONDENT ENTERING HIS PLEA; THE PLEA FORM 
RESPONDENT S I G m D ,  READ AND UNDERSTOOD GAVE 
RESPONDENT SUFFICIENT NOTICE, AS IT SET FORTH 
THE MAXIMUM SENTENCE THAT COULD BE IMPOSED IF 
RESPONDENT WAS HABITUALIZED AND THAT 
RESPONDENT WOULD NOT BE ENTITLED TO BASIC GAIN 
TIME; DUE TO THE CONFUSION CREATED BY THIS 
COURT'S DECISION IN ASHLEY, INFRA, THIS COURT 
SHOULD REVISIT AND CLARIFY ASBLEY. 

In the instant case, a separate written notice of intent to 

habitualize was not filed prior to the entry of respondent!s plea. 

However, unlike in Ashley v. State , 614 so. 2d 486  (Fla. 19931, the 

failure to file a separate written notice is not f a t a l  in this 

case. The plea agreement which respondent read, understood and 

signed set forth the following: 

4. I have read the information or 
indictment in this case and I understand the 
charge(s) to which I enter my plea(s1. My 
attorney has explained to me the total maximum 
penalties for the charge(s) and as a result I 
understand the following: 

t * * 

c. That a hearing may hereafter be 
set and conducted in this case to determine if 
I qualify to be classified as a Habitual 
Felony Offender or a Violent Habitual Felony 
Offender, and : 

(1) That should I be 
determined by the Judge to be a Violent 
Habitual Felony Offender, and should the judge 
sentence me as such, I could receive up to a 
maximum sentence of 10 years 
imprisonment and a mandatory minimum of 
years imprisonment and that as to any habitual 
offender sentence I would not be entitled to 
receive any basic gain time, 

5 
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( 2 )  That should I be 
determined by the Judge to be a Non-Violent 
Habitual Felony Offender, and should the judge 
sentence me as such, I could receive up to a 
maximum sentence of 10 years 
imprisonment and a mandatory minimum of 0 
years imprisonment and that as to any habitual 
offender sentence I would not be entitled to 
receive any basic gain time. 

t *. * 

( R  33) (Appendix A ) .  Petitioner asserts that the written plea 

agreement complied with section 775.084(3) (b), Fla. Stat. (1991) 

and this caurt's decision in Ashley, Sugra. 

Petitioner asserts that the Fifth District's decision in this 

case and in Thompm, m, is incorrect. In Thommwn, the Fifth 

District held that a plea agreement which contained the identical 

language set forth above was insufficient notice as required by 

section 775.084 and Ashlev, FuDra. In Thomgson, the Fifth 

district overruled their prior decision in Oslesby v. State, 627 

So. 2d 5 8 5  (Fla. 5th DCA 1993), rev. denied, Case no. 82, 987 (Fla. 

March 11, 1994),' wherein they held that the identical language in 

a plea agreement satisfied Ashley and that the harmless error 

analysis of Massev v. State, 609 So. 2d 598 (Fla. 19921, applied.2 

Petitioner asserts that the Fifth District not only elevated form 

over substance in reaching the decision it did in Thnmpeon, but 

also ignored this court's decision in Massey v. State , 609 So. 2d 

(Appendix C) 

20g1esby sought review by this court based upon conflict with 
Ashley. This court denied review. Petitioner asserts that by 
declining to accept jurisdiction this court approved the decision 
in Wlesbv. 
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598 ( F l a .  1992). The majority in Thommon likewise ignored the 

sound and logical reasoning of Judge Goshorn's dissent. Petitioner 

further arrests that the decision in Thornwon, supra, not only 

expands the decision in Ashley, but crystallizes the problems 

inherent in the practical application of Ashlev. 

Section 775.084 ( 3 )  (b) provides: 

Written notice shall be served on the 
defendant and his attorney a sufficient time 
prior to the entry of a plea or prior to the 
imposition of sentence so as to allow the 
preparation of a submission on behalf of the 
defendant. 

The purpose of the notice requirement is to prevent a defendant 

from being surprised at sentencing and to allow the defendant 

and/or the defendant's attorney the opportunity to prepare for the 

hearing. Massey, at: 600; also Roberts v. St ate, 559 So. 2d 

289, 291 (Fla. 5th DCA 1990). Section 775.084(3) (b) does not 

specify the form the written notice must take or the words the 

notice must or must not contain. 

The Fifth District has elevated form to a new height over 

substance in Thompson. In finding the written plea agreement to be 

insufficient to give the defendant notice of habitual offender 

sentencing, petitioner asserts that the Fifth D i s t r i c t  found that 

the procedural aspect or the actual written notice was of paramount 

importance to the substantive purpose, preparation of a submission 

in the defendant's behalf. Petitioner asserts that such a finding 

places the importance on the wrong portion of section 

775.084 ( 3 )  (b) . 
In this case, the plea agreement stated that a hearing m a y  be 
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set to determine if respondent qualified as a habitual felony or 

violent felony offender (R 3 3 )  (Appendix A). The plea agreement 

set forth the maximum sentences respondent was facing if found to 

be a habitual offender. At neither the plea nor the sentencing 

hearing did petitioner argue, object or complain that he did not 

know that he was facing a possible sentence as a habitual offender 

( R  1-13, 14-27). Petitioner acknowledges that this court has held 

that such an objection is not necessary for the preservation of the 

issue for appellate review where no notice has been given. Ashley, 

at 4 9 0 .  Petitioner asserts that an objection was necessary in this 

case, as respondent was given notice.3 However, whether an 

objection was required or not, petitioner asserts that the lack of 

such an objection in this case is telling and supports petitioner's 

claim that respondent had knowledge of possible habitual offender 

sentencing. The written plea agreement was sufficient written 

notice. 

Should this court determine that the plea agreement was 

insufficient written notice, respondent had actual notice and any 

31n Ashley, at 490 ,  this court held that an objection to lack 
of notice was not required to preserve the issue for appellate 
review as it is a purely legal sentencing issue. Petitioner 
asserts that the only time an objection would not be required is in 
an Ashley-type situation, i.e., the defendant pled with absolutely 
no notice or knowledge that  he or she may be habitualized. 
Petitioner asserts that in cases such as the instant one, where a 
defendant has both knowledge and notice that he may be habitualized 
an objection to the form of the notice is required. Here , 
respondent was given notice in the plea agreement, There was no 
objection to the form of the notice. Petitioner asserts that 
respondent's failure to object waived the issue for appellate 
review. This court should clarify Ashley so that it is clear under 
what circumstances an objection is required and when one is not. 
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failure to provide separate written natice was harmless in this 

case pursuant to Massey, supra. The Fifth District in Oslesby 

found that Massey applied to such situations. The Fifth District 

ignored Massev in overruling Oslesbv. See Thamgson, .su,pza. 

Petitioner asserts that it was error for the Fifth District to 

ignore Massev, as Massey is applicable to the instant case. 

In Masaey, at 598-599 ,  Massey had actual knowledge that he may 

be sentenced as a habitual felony offender although he was never 

served with written notice. This court found any error was 

harmless. Id. at 600. In the instant case, the plea agreement 

informed respondent that he could be sentenced as a habitual felony 

offender and gave respondent and his attorney an opportunity to 

prepare for the hearing. Respondent went over the agreement with 

his lawyer prior to entering his plea, understood the agreement and 

signed the agreement ( R  5, 6-8, 34). Furthermore, after the notice 

was filed, respondent did not want a continuance but wanted to go 

forward with sentencing ( R  17). 

a 

Petitioner asserts that the purpose of the written notice 

requirement was accomplished in this case, as respondent had actual 

notice that he could be facing a habitual offender sentence and 

what: that maximum sentence was. Respondent was given an 

opportunity to prepare for the hearing. Other than to tell the 

judge his daughter was sick, respondent gave the trial judge no 

reasons why he should not have been habitualized. "It is 

inconceivable that [respondent] was prejudiced by not having 

received the written notice [prior to the entry of his plea] 

10 



at 600. The failure to provide written notice was harmless 

in this case. Massev, SuRra; Lewis v. State, 6 3 6  So. 2d 154 (Fla. 

1st DCA 1994); Mansfield v. State, 618 So. 2d 1385 ( F l a .  2d DCA 

1993); see also Lucas v. St ate, 630 So. 2d 597 (Fla. 1st DCA 1993) 

(any error in failing to determine that predicate offense had not 

been pardoned or set aside was harmless) ; Critton v, State , 619 SO. 

2d 495 (Fla. 1st DCA 1993) (same); Green v. State, 623 So. 2d 1237 

(Fla. 4th DCA 1993) (any error i n  habitualization was harmless); 

Suarez v. St ate, 616 So. 2d 1067 (Fla. 3d DCA 1993) (any error in 

failing to make required statutory findings was harmless where 

defendant accepted habitual offender sentence and waived right to 

hearing); Bonaventure v. $ t a t e  I 637 So. 2d 55 (Fla. 5th DCA 1994) 

(where evidence unrebutted, error in failing to make specific 

findings in support of habitual of fender sentence was harmless) ; 

PomDa v. State, 635 So. 2d 114 (Fla. 5th DCA 1994) (same), 

In Thorn- and in this case, the Fifth District held that the 

acknowledgement in the written plea agreement did not comply with 

Ashley because the plea agreement said that respondent may be 

sentenced as a habitual offender rather than respondent would be 

sentenced as a habitual offender. Petitioner asserts that this 

court did not hold in Ashley that a defendant must be told 

unequivocally that he would be sentenced as a habitual offender 

prior to entering his plea, only that he may or possibly could be 

facing such a sentence. The Fifth District played a game of 

semantics which did not need to and should not have been played. 

In Ashley, at 480 ,  this court held that 

11 



in order for a defendant to be habitualized 
following a guilty or nolo plea, the following 
must take place prior to acceptance of the 
plea: 1) The defendant must be given written 
notice of intent to habitualize, and 2) the 
court must confirm that the defendant is 
personally aware of the possibilit and 

(Footnote omitted; emphasis added). 
reasonable consequences of d a itua ization. 

In reaching this holding, this court set forth the following: 

Because habitual offender maximums 
clearly constitute the Ifmaximum possible 
penalty provided by law!! - -exceeding both the 
guidelines and standard statutory maximums-- 
and because habitual offender sentences are 
imposed in a significant number of cases, our 
ruling in Williams (v. Sta te ,  316 So. 2d 267 
(Fla. 1975),1 and the plain language of 
[Florida Rule of Criminal Procedure] 3 * I72 
require that before a court may accept a 
guilty or nolo plea from an eligible defendant 
it must ascertain that the defendant is aware 
of the ossibilit and reasonable consequences 

order for the plea to be !'knowing, 11 i . e . ,  in 
order for the defendant to understand the 
reasonable consequences of his or her plea, 
the defendant must llknowll beforehand that his 
or her potential sentence ma be many times 

under the guidelines . . . 

of habitua w Ization. 

greater what it ordinarily --aL, wou d have been 

To state the obvious, in 

Ashlev, at 489 (emphasis added). 

There is nothing in Ashley to indicate that this court 

intended that a defendant be told prior to entering his plea that 

he would, as the Fifth District held, be sentenced as a habitual 

felony offender. Furthermore, section 775.084(3) (b) does not 

specify the form the written notice must take ar the words it must 

or must not contain. According to Ashley, the defendant must only 

know of the possibility that such sentencing may occur. The Fifth 

District ignored the plain language of Ashley. 
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The use of the word rrmaytf in the plea agreement told 

respondent of the possibility that he could be sentenced as a 

habitual felony offender. It would be not only improper, but 

impossible to tell a defendant that he will be sentenced as a 

habitual offender, as opposed to telling the defendant he or she 

may be habitualized. while a defendant may have the requisite 

convictions, the state may be unable to document those convictions. 

If the state is unable to offer certified judgements and sentences 

and the defendant does notr. stipulate to his prior record, the 

defendant will not be found to be a habitual offender. In such a 

case, having told the defendant that he would be habitualized was 

error and may be grounds for the defendant to withdraw his plea.  

If part of the plea agreement was that the defendant would be 

sentenced as a habitual offender and the defendant was not so 

sentenced, the state would also have grounds for invalidating the 

plea agreement. The purpose of the notice is not to inform the 

defendant that he or she will be habitualized, but rather that he 

or she may be habitualized. 

Furthermore, as pointed out by the dissent of Judge Goshorn in 

Thompson, at 118, [tlhere are consequences, both legal and 

practicalll to the state or the trial judge advising a defendant 

that he will be habitualized. 

Requiring the court to announce to a 
defendant, before accepting his or her plea, 
that the court will (as opposed to may) 
habitualize requires the cour t  to make its 
decision prior to receipt and review of a 
presentence investigation, section 921.231, 
g la. Stat. (1993), prior to a sentencing 
hearing and prior to review of any victim 
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impact, section 921,143, Fla. Stat. (19931, 
all of which is contrary to the requirements 
of a sentencing hearing and is su re  to raise 
additional legal challenges and charges that 
habitualization is being imposed 
indiscriminately. Likewise, to require the 
state to announce that it will (as opposed to 
may) attempt to habitualize will provide 
further fodder to the voices challenging the 
state's use of the habitual offender statutes. 
In this regard, I note that often at or 
immediately before a plea, the trial court, 
the state and indeed the defendant, are 
unaware of the defendant's exact criminal 
history. Accordingly, the court can only 
announce that, if the defendant's history so 
justifies, the court  may consider or the state 
may seek to habitualize the defendant. 

Thornnwn, at 118-119. Petitioner respectfully requests this court 

clarify its decision in Ashley to reflect that all that is required 

for the notice requirement to be met is that the defendant be aware 

that he or she may or possibly could be sentenced as a habitual 

felony or violent felony offender. As set forth above by 

petitioner and Judge Goshorn, this court could not have intended in 

Ashley that a defendant be told he would be sentenced as a habitual 

(t 

offender, as such would clearly be improper. 

Another obvious problem with this court's decision in Ashley 

is its determination that the affect of gain time or early release 

on a defendant s sentence is a direct consequence of a plea. While 

petitioner agrees that a defendant should be told prior to entering 

a plea that he or she may be habitualized which means the 

possibility of an enhanced sentenced being imposed, petitioner 

respectfully submits that this court was in error when it also 

determined in Ashley that a defendant should be told that 

"habitualization may affect the possibility of early release 
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through certain programs, . . Ashley, at 490 n.8. This court 

appears to have confused the amount of time a defendant may 

actually serve in j a i l  with the maximum sentence which may be 

imposed upon a defendant. While a defendant should be aware of the 

maximum penalty he faces, whether as a habitual offender or not, 

petitioner asserts that how much of that sentence the defendant may 

actually serve due to the various types of gain time or early 

release is irrelevant. 

In deciding Ashley, this court relied on Bovkin v. Alabama, 

395 U.S. 238, 242, 89 S. Ct. 1709 (1969); Williams v. State, 316 

So. 2d 267 ( F l a .  1975); Black v. State, 599 So. 2d 1380 (Fla. 1st 

DCA 1992); Florida Rule of Criminal Procedure 3.172(c) (1); and 

Professor LaFave. As will be set forth below, not one of these 

five authorities holds that a defendant should be told that he or 

she will not receive gain time or will not be entitled to some form 

of early release if habitualized. 

a 
In Boykin, surxa, the United States Supreme Court addressed 

the acceptance of a guilty plea without an affirmative showing 

that the plea was intelligent and voluntary. Nowhere in Bovkin did 

the caurt hold that in order for a plea to be knowing the defendant 

must know that under certain sentencing scheme6 he or she may not 

be entitled to early release and may have to serve the entire 

sentence imposed. Petitioner asserts that the receiving of gain 

time or same other form of early release is not a constitutional 

right. Gain time and early release programs are a creatian of the 

state legislature and can be changed or taken away at anytime by 
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the legislature. See senerally Ch. 93-406, Laws of F l a .  (repealing 

section 944.277); Op. A t t t y .  Gen. 92-96 (1992); Dusser v. Grant, 

610 So. 2d 428 ( F l a .  1992); Waite v. Singletary, 632 So. 2d 192 

(Fla. 3d DCa 1994). It is impossible for anyone to accurately 

predict how future changes will affect a particular defendant's 

sentence. 

In Ashlev, at 488, this court quoted from Williams, aunra. 

The Williams decision set forth the three essential requirements 

for taking a guilty plea. a. at 271. The second requirement is 

that the  "defendant must understand the nature of the charge and 

the consequences of his [or her] plea. The purpose of this 

requirement is to ensure that he [or she] knows . . . what maximum 

penalty may be imposed for the offense with which he [ar she1 is 

charged.It u.; ~ e e  also Himan v. United States , 730 F.2d 649 

(11th Cir. 1984) (district court need only advise a defendant as to 

the  charges, the mandatory minimum penalty and the maximum possible 

sentence). No where in Williamff did this court hold that a 

consequence of a plea included any reference to whether a defendant 

would or would not receive gain time or be entitled to some other 

early release program. The consequence is the maximum sentence 

which may be imposed, NOT - the amount of gain time or other form of 
early release a defendant will or will not receive. 

a 

In order for a plea to be knowing, this court in Ashley, at 

489, stated that the defendant must know the maximum possible 

sentence Itand that he or she will have to serve more of it.'' This 

court then noted that this view was endorsed by the First 
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District's decision in Black, pupra, and Professor LaFave. In 

quoting from the Black decision, this court quoted from Judge 

Zehmer's special concurrence. Judge zehmer did not state that a 

defendant must be told that he or she will not receive the same 

amount of gain time if habitualized. While Judge Zehmer stated 

that the trial judge failed to determine if Black understood the 

significance of being sentenced as a career criminal, petitioner 

asserts that the "significance" referred to is not that Black would 

receive less gain time, but that Black was facing a maximum 

sentence that was double what the plea agreement indicated. 

Neither the majority nor the concurrence in Black hold that a 

defendant must be told he or she will not receive the same amount 

of gain time as Ejomeone who was not habitualized. 

Furthermore, Professor LaFave likewise does not support this 

court's determination that a defendant should be told that as a 

habitual offender he or she will serve more of his or her sentence. 

Professor LaFave's only endorsement is that a defendant should be 

told of the maximum possible penalty that could be imposed. 

Professor LaFave makes no mention that a defendant should be told 

he or she may have to serve more of a sentence depending upon under 

which sentencing scheme the defendant is sentenced. See 2 Wayne R. 

LaFave Fi Jerold H. Israel, Criminal Procedure section 20.4 (1984). 

Finally, petitioner asserts that r u l e  3.172 (c) (1) does not 

require t ha t  a defendant be told that if habitualized he will serve 

a greater portion of his sentence. State v. Will, 645 So. 2d 

91, 95 (Fla. 3d DCA 1994). This court has previously held that 
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rule 3.172(c) "sets forth the required areas of inquiry when the 

trial court accepts a plea." a,; State v. Ginebra, 511 So. 2d 960 
(Fla. 1987). Rule 3.172(c) (1) requires only that a defendant 

understand "the nature of the charge to which the plea is offered, 

the mandatory minimum penalty provided by law, if any, and the 

maximum possible penalty provided by law . . . I 1  Petitioner asserts 

that the maximum possible penalty provided by law does not mean the 

maximum possible sentence less gain time or some other form of 

early release. The maximum possible penalty provided by law for  a 

third degree felony is five years unless a habitual offender 

sentence is to be imposed. The maximum possible penalty then 

doubles and becomes ten years. Irrespective of gain time or ear ly  

release, the maximum possible time a defendant may be incarcerated 

for a third degree felony is either 5 years or 10 years as a 

habitual felony offender.4 As the Second District stated in 

Simmons v. State, 611 So. 2d 1250, 1252 (Fla. 2d DCA 1992): 

. . . It is one thing, however, to insist 
that a defendant be warned his sentence may be 
extended, and another to require an additional 
warning that a determinate sentence will not 
later be shortened. 

While the trial judge is required to advise a defendant of the 

maximum possible penalty provided by law which he or she is facing, 

the trial judge is not required to advise the defendant of every 

collateral consequence which may follow a guilty or no contest 

plea .  Zambuto v, $t.a te, 413 S o .  2d 461 (Fla. 4th DCA 1982); 

41n a oerfect world, a defendant would serve the sentence 
imposed, da; far day. 
and convicted criminals reap this benefit. 

18 
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Simmons, at 1252; Polk v, State, 405 So. 28 7 5 8  (Fla. 3d DCA 1981); 

Blackshear v. State, 455 So, 2d 555 (Fla. 1st DCA 1984); see d B 2  

Will, at 94 (quoting Ginebra, at 960-961 (emphasis added): "It is 

clear under both state and federal decisions that the t r i a l  court 

judge is under no duty to inform a defendant of the collateral 

consepences of his guilty p l e a . ' ' ) ;  Binman, $uwa  (court not 

required to explain special parole and its consequences). 

. . . *'The distinction between 'direct' and 
collateral consequences of a plea, while 
sometimes shaded in the relevant decisions, 
turns on whether the  result represents a 
definite, immediate and largely automatic 
effect on the range of the defendant's 
punishment." 

zambuto, at 462 ( citation omitted) According to Ginebra, at 961f5 

the trial judge's obligation to ensure that a defendant understands 

the direct consequences of his or her plea encompasses "only those 

consequences . . . which the trial court can impose." The other a 
consequences of which a defendant must be informed are contained in 

rule 3.172 ( c )  . 
Prior to Ashlev, the loss of or accumulation of gain time was 

considered to be a collateral consequence, Simmons, at 1252-1253; 

Horton v. State, 646 So. 2d 253 (Fla. 1st DCA 1994); Will, Ed&!GZi; 

Levens v. State, 598 So. 2d 120 ( F l a .  1st DCA 1992); Wrisht v. 

State, 583 So. 2d 399 (Fla. 1st DCA 1991) ; Blackshear gums; Ladner 

v. Henderson, 438 F.2d 638 ( 5 t h  Cir. 1971). Also, when parole was 

5Ginebra was superseded by the amendment to rule 3.172(c) ( 8 ) .  
While the holding of Gineb ra, deportation is a collateral 
consequence, bas been superseded, petitioner asserts that Ginebra 
remains good law. a 
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previously available there was no requirement that a defendant be 

warned about parole eligibility, because parole was viewed as a 

matter of legislative and executive grace; not a direct consequence 

of a plea. Simmons, at 1253; see a l so  Himan, sums (court not 

required to explain special parole and its consequences); Morales- 

Guariardo v. United S t m  , 440 F.2d 775 (5th Cir. 1971) (fact that 
trial judge failed to advise defendant of his ineligibility for 

parole does not invalidate guilty plea). Likewise, there was no 

duty to warn those who opted for  a guidelines sentence that they 

were ineligible for parole under the guidelines. Id.; Glover v. 
State, 474 So. 2d 886 (Fla. 1st DCA 1985).6 This court's language 

in Ashlev t h a t  the defendant should be told !!the fact that 

habitualization may affect the possibility of early release through 

ce r t a in  programsf1 is wholly inconsistent with this court's decision 

in Ginebrs and the above cited cases. 

As previously stated, gain time and other early release 

programs are established by the legislature. The trial judge has 

no control over how much gain time a defendant may or may not 

receive. The trial judge also has no control over whether a 

defendant qualifies for some form of early release. The only 

61t appears that this court has determined, post-Ashley, that 
the earning of provisional credits is a collateral consequence, as 
provisional credits could not Ilpossibly be a factor at sentencing 
or in deciding to enter a plea bargain.!! Griffin v. Sinsletary, 
638 So. 2d 5 0 0 ,  501 (Fla. 1994); see also Dusser v. Roderick, 584 
So. 2d 2 (Fla. 1991). The Eleventh Circuit has likewise found 
Florida's control release is comparable to provisional credits, as 
"the purpose of control release is to address the administrative 
problem of prison overcrowding, not to confer a benefit on the 
prison population." Hock v. Sinsletarv, 8 Fla. L. Weekly Fed. 
C943, C944 (11th Cir. January 9, 1995). 
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situation which petitioner can envision in which the trial judge 

has some form of control is when the trial judge retains 

jurisdiction. The retention of jurisdiction is a consequence which 

the trial judge can impose and is a direct consequence of a plea. 

State v. Green, 421 So. 2d 508 ( P l a .  1982). However, petitioner 

disagrees with and questions this courtls logic as to why retaining 

jurisdiction is a direct consequence of a plea. Petitioner asserts 

that retaining jurisdiction is a direct consequence because the 

trial judge imposes such a restriction, not because a defendant may 

have to serve more of the sentence imposed. 

As stated above, the only consequence of the sentence which is 

a direct consequence is the maximum possible sentence which may be 

imposed by law. Petitioner asserts that If [ l l o s s  of basic gain time 

is not a consequence which the trial court imposes. Accordingly, 

loss  of eligibility for basic gain time is a collateral consequence 

of a plea." Will, at 95. 

0 

It should be pointed out to this court that Ginehrg was not 

cited in Ashley. It is not at all clear as to whether Ginebra was 

given any consideration in the writing of the Ashlev opinion. The 

lack of reference to Ginebra gives rise to but one conclusion: 

" the  primary consideration in Ashlev was the state's complete 

failure to advise the defendant of its intent to seek habitual 

offender sentencing prior to the entry of the guilty." Horton, at 

256. 

In determining that a direct consequence of a plea is that 

"habitualization may affect the possibility of early release 
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through certain programs . . .I1, this court went: beyond the issue 

raised in Ashley. It is not clear in Ashley whether this court 

intended that failure to so inform a defendant requires an 

automatic or per se reversal. Petitioner asserts that the failure 

to so inform a defendant does not render h i s  or her plea 

involuntary and does not result in an automatic reversal. 

Informing the defendant of a collateral matter is aspirational at 

best. See Horton, at 256; Simmons, at 1253. 

Section 775.084(4) (e) provides that a habitual offender 

sentence is not subject to the sentencing guidelines, that a 

defendant sentenced as a habitual affender shall not get the 

benefit of chapter 947, and shall not be eligible for gain time 

with the exception of up to 20 days incentive gain time as provided 

for in section 944.275(4) (b) Sections 944.277(1) (9) '  and 

947.146 (4) ( g )  specifically set forth that a person sentenced or who 

has previously been sentencedunder section 775.084 is not entitled 

to provisional credits or control release. Those sections a lso  set 

forth that persons who have been convicted or previously convicted 

of committing o f  attempting to commit sexual battery; or assault, 

aggravated assault, battery, or aggravated battery and a sex act 

was attempted or completed; or kidnapping, burglary or murder and 

the offense was committed with the intent ta commit sexual battery 

are not entitled to provisional credits or control release. 

Sections 944.277(2) ( c ) - ( e )  and 947.146(4)(c)-(e), Fla. Stat. 

(1991). Sections 944.277 (1) and 947.146 ( 4 )  also set forth 

7Repealed by Chapter 9 3 - 4 0 6 ,  Laws of Fla. 
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additional circumstances under which a defendant is not entitled to 

control release or provisional credits. section 944.277 (1) (a)  , 

(b), (f), (h), (i), and ( j ) ,  F l a .  Stat, (1991); section 

947.146(4) (a), (b), ( f ) ,  (h), and (i), Fla. Stat, (1991). 

If Ashlev in fact did create a per se rule of reversal, !'it 

would make no sense to limit its applicatian to habitual offender 

c a ~ e 6 . l ~  Horton, at 256 n.2. It would appear that not only should 

those who may qualify as a habitual offender be told "that 

habitualization may affect the possibility of early release through 

certain programs," but those who have previously been habitualized 

if not presently habitualized, those who have been or previously 

been convicted of the enumerated crimes and those who received 

mandatary minimum penalties should also be warned that their prior 

and/or curren t  convictions '$may affect the possibility of early 

release through certain 

Taking Ashley to its literal and logical conclusion, it would 

appear to require that every person charged with a crime in order 

to make a wknowing" decision should be told, whether he chooses to 

plead or go to trial, of the affect of gain time or early release 

on any and a l l  sentences that defendant may possibly face. 

Although it would appear that this burden would fall primarily on 

defense counsel, the burden would likewise fall on the prosecutor 

and the trial judge. Ashley, at 490 n.8; Koenis v. State, 597 

So. 2d 256, 258 (Pla. 1992). Prior to a plea or a guilty verdict 

after trial, it is doubtful that either the prosecutor or the trial 

judge would be in a position to inform a defendant on the possible 
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sentences he faces and the affect of gain time or early release, if 

any, on those sentences. However, it appears under Ashley, the 

failure to so inform any defendant, whether pleading or going to 

t r i a l ,  would give rise to at the least a claim of ineffective 

assistance of counsel, Such a claim could result in not only the 

withdrawal of a plea, but a lso  a new trial. Surely this could not 

have been this court's intent. 

If this court did intend for Ashlev to establish a per se 

rule, petitioner asserts that there should not be a special rule 

for habitual offenders, but all convicted felons which fall within 

the exceptions shauld be treated alike. A consequence of a plea 

should not be collateral in some cases and direct in other cases; 

it should either be direct or collateral to a l l  cases. Petitioner 

asserts, as stated above, that the consequence of early release is 

purely collateral and should be treated as such with all 

defendants; the direct consequence is the maximum amount of 

incarceration which may be imposed, not: that the defendant may 

serve more time than a dissimilarly situated defendant. 

Should this court determine that gain time or early release is 

a direct consequence of a plea petitioner asserts that rule 

3.172(c) should be amended to reflect a11 defendant's shauld be 

warned that their previous and cur ren t  convictions "may affect the 

possibility of early release through cer ta in  programs. I1 The 

determination of early release consequences by this court to be a 

direct consequence should be treated as this court treated the 

determination that deportation was a direct consequence, amend the 
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rule. See Fla, 13. Crirn, P. 3.172(c) ( 8 ) .  

Petitioner strongly asserts that any early release is a 

collateral consequence of a plea and r u l e  3.172 (c) does not need to 

be amended. However, if this court has in fact determined that the 

affect of early release on a sentence is a direct consequence, 

those facing habitual offender sentencing should not be treated 

specially. All defendants should be treated alike and the rule 

should be amended. 

As is apparent from the decision in the instant case, as well 

as the decisions in Thornman, HOTtQn and Will, this court's Ashley 

decision has raised as many questions as it answered. See also 

Wilson v. St ate, 645 So. 2d 1042 (Fla, 4th DCA 1994); Heatlev v. 

State,  636 So. 2d 153 ( F l a .  1st DCA 1994). The Ashlev decision 

should be clarified to reflect that notice as was given in this 

case and notice which reflects only the possibility that a 

defendant may be habitualized is sufficient, thereby addressing the 

concerns of Judge Goshorn's dissent. Petitioner also requests this 

court clarify Ashlev as to whether this court intended gain time or 

early release as a direct consequence of a plea. Petitioner again 

asserts that the af fec t  of gain time and/or early release programs 

on a defendant's sentence are not direct  consequences of a plea. 

It is impossible for the defense attorney, trial judge or 

prosecutor to accurately predict how much of a particular sentence 

a defendant will in fact serve. The direct consequence is the 

maximum sentence which may be imposed upon a defendant, not the 

amount of time a defendant will actually serve of the  sentence 
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imposed. Petitioner also requests this court clarify Ashlev as to 

whether an objection to the form of notice is required in order to 

preserve the issue f o r  appellate review as set forth in footnote 2 

of the instant brief. 

Finally, should this court determine that the affect of 

habitualization on gain time and early release is a direct 

consequence of a plea, respondent was aware of this consequence at 

the time he entered his plea. The plea agreement specifically set 

forth that respondent would not receive any basic gain time if he 

was sentenced as a habitual offender (R 33) (Appendix A). This was 

sufficient to inform respondent that he would be serving more of 

his sentence. While petitioner requests this court clarify the 

Ashley decision, irrespective of that request, the written plea 

agreement in this case was sufficient notice and established that 

respondent's plea was knowing. If the written plea agreement was 

insufficient any error was harmless, as respondent had actual 

notice. The decision in this case should be reversed and the 

Thornwon decision should be overruled. 
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CONCLUSION 

Based on the arguments and authorities presented herein, 

petitioner requests this court quash the decision in the instant 

case, overrule the decision in Thornwon and clarify its decision in 

Ashley as requested above. 

Respectfully submitted, 
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Appendix A 



I N  THE C I R C l J l f  CMJRT, SEVEWIH JUDICIAL CIRCUIT 
I N  AND FOR V O L I I S I A  C W N T Y ,  F L M I U A  

S T A T E  OF F L O R I D A ,  c- 

Other Case N i n h r s  Prmding: 

nub 5 1993 DATE: &A& 3 

URITTEW P l E A ( S )  

1 .  I ,  , defendant herein, uithdraw my Plae(s) o f  Not Gui l ty ,  and 

f.-f as t o  Gount __ 
as t o  Courit __ ( ) Guilty ( ) Nolo Contendere t o  *---, 

as t o  Count 
2.  I understand t ha t  i f  the Judge accepts t h e  Plca(s) ,  I g ive  up my r i g h t  t o  ( 1 )  A t r i a l  by jury t o  determine uhether I 

am Guilty o r  Not Guilty; o r  a hearing before the Judge i f  charged u i t h  v i o l a t i o n  o f  probation or ViOlatiOn o f  c o l m m i t y  control;  
( 2 )  To confront  the State's uitncsses; (4) To t e s t i f y  or t o  remain 
s i l en t ;  and (5) To requi re the prosecutor t o  prove my g u i l t  beyond a reasonable doubt (o r  by a preponderance of the evidence i f  
charged wi th  Vio la t iMs of probetion or comnunity contro l ) .  I a lso  understand that  1 give up my r i g h t  t o  appeal a l l  matter$ 
except the l e g a l i t y  of my sentence or t h i s  Court's au tho r i t y  t o  hear th is  case. 

I wderstsnd that  a Plea o f  Not Guilty denies chat I e m i t t e d  the crime(s); a Plea o f  G u i l t y  adnits that I cwnnittcd 
the crima($); a Plea of Nolo Contendere, o r  **No Contest", says tha t  I do not contest the evidence sgairlSt me. 

I have read the in format ion or indictment in chis case and I understand the charge($) t o  which I enter my p l W s ) .  My 
at torney has explained t o  rn the t o t a l  maxi- p r r a l t i e s  f o r  the chargc(c) and as I r e s u l t  I understand the fol lowing: 

a. 

b. 

c. 

enter Plea(s) o f :  

( ) Guilty ( ) Nolo Contcmlcre t o  --- 

( ) G u i l t y  ( I Yo10 Contendere t o  -, -- 

( J) Guilty ( ') Yolo Contendere t o  $L7,;-./>~ e l =  J as t o  C o u n t  1- 
.- .- -.I.L* .+-*,.CL& +. I 

( 3 )  To compel the attendance o f  uitnessas on lay behalf; 

3. 

4. 

That should the Judge impDse a guidel ines sentence, 1 could receive up t o  a rnaxirrvM sentencc of & -- 
years ilppris0nment and a m a x i m  f i n e  of  $ J*wW or both. 
That s h w l d  the Judge impose B daporture sentence, I could receive up t o  a lnrrximm sentence o f  r* years 
impriaormint and a f i n e  o t  $>YI (or both). 
That B hearing may hereaf ter  be set  ~r td  conducted in t h i s  case t o  determine i f  I q u a l i f y  t o  be c L a r r i f i o d  as a 
Habitual felony Offender or a V i O l @ n t  Habitual Felony Offender, and: 
(1) That shwld I be determined by the Judge t o  be a Vio lent  Habitual Felony Offender, and s h w l d  the Judge 

years inprisamnt and a sentence me as such, I could r c re i ve  up t o  a maximm sentence of 
mandatory m i n i m m  of < . years i m p r i s o m n t  and tha t  as t o  any habi tua l  offender s E n t m h  I uould 
not  be e n t i t l e d  t o  receive any basic gain time. 

(2) That should I bo determinod by the J d g e  t o  h a Non-Violent Habitual Falony Offender, and shwld the J d $ a  
sentence me as such, 1 could receive up t o  a maximum sentence of - f 3 years impisamwant and a 
mandatory m i n i m  o f  CI years i r r p r i s o m n t  and tha t  as t o  any habi tua l  offender sentence I uauld 
not be en t i t l v td  t o  receive any bas ic  goin t i n r .  

That whether a guidel ines sentence or departure sentence or  habi tua l  offender sentence, I M i l l  receive a mandatory 
m i n i u  sentence o f  0 yearn i m p r i s o m n t .  

I understand 
that by enter ing the above p lea l s )  I am us iv ing  any r i g h t  KO present any defenses I may have t o  the charge($). I underctand tha t  
by my GUILTY plea($) or NO CONTEST p lea ts )  without express reservat ion of  r i g h t  o f  appeal I ueive (g i ve  up) any g r d s  f o r  
appeals 1 might have about any decision, r u l i n g  or order the Judge has made in  my case($) up t o  t h i s  date. If. I am not a c i t i z e n  
o f  t h i s  country, my plea($) t o  t h i s  c r i w ( s )  may adversely a f f e c t  my status i n  t h i s  country and my be subject t o  depor tat ion 
as a r e s u l t  o f  my pler,i(s). If I am on parole, my parole earl bp revoked and I may have f a  serve the bstancs of that  sentence; 
i f  I am on probation, my probat ion can be revoked a r d  I can receive a separate legal  sentence an the probat ion charge i n  add i t i on  
t o  a sentence inposed on t h i s  case. 

6. I represent that  I have t o l d  t h i s  Judge my t r ue  name, Any other name that I have used I have made knoun t o  the 
prosecutor. I represent t o  the Judge and t o  the prosecutor that  my p r i o r  cr iminal  record ( i f  any), whether felony or 
misdemeanor, inclurl ing any crimes f o r  uhich adjud icat ion of g u i l t  was withheld i s  consistent w i th  tha t  cr iminal  record (if any) 
described i n  open cour t  by myself and/or my attorney o r  the prosecuting attorney i n  my presence a t  the time of my plea being 
entered. I understand tha t  in  the event my t r ue  name i s  d i f f e r e n t  than tha t  represented t o  the Judge or i n  the event my cr iminal  
record i s  d i f f e r e n t  then tha t  uhich i s  so represented i n  own cour t  o r  should I be arrested p r i o r  t o  sentencing here in f a r  a 
cr iminal  offerr$e,or v i o l a t i o n  o f  probation or c m i t y  contro l ,  although my plea(s)  u i l l  stand, any r e c m n d a t i o n  t h a t  the 
prosecutor has made here in that  a p a r t i c u l a r  sentence o r  d i spos i t i on  be imposed or  any agreement tha t  the prosecutor has mde 
t o  not seek a determination o f  habi tua l  offender status andlor a habi tua l  offender sentence herein, i s  no longer b ind ing on the 
state, and any promise or agreement by the Judge (if any) made and acknouledged in  t h i s  e g r e m n t  in open court as to what I M I L L  
receive as a sentence o r  d i s p o s i t i o n  here in i s  no longer b i d i n g  on the Judge. 

7. The prosecutor, based upon my i d e n t i t y  a d  my cr iminal  record d isc losed on the record by me or  i n  my presence, has 
r ecwrmended : 

/a 

d. 

5 .  Hy at torney has explain& the essent ia l  alements o f  the crirne(s), a d  possible defenses t o  the crime(s1. 

-4 - Lt*L c '#. # $ 
8. I f u l L y b d e r s t a n d  at: the Judge I S  not  bound t o  fo l l ow  my ec ' at ions or agreements o f  the prosecutor as t o  

sentence o r  d i s p c s i t i o n  and tha t  the Judge has made no promise o r  agreement as t o  uhat I w i l l  receive as a sentence or 
d i spos i t i on  he re in  other than that  made by the Judge and ackmwled~ed i n  t h i s  agreement t o  have been so made, or otherwise been 
made by the Judge in  my presence in  open Court a t  the time o f  my plea(s) being entered. I acknouldge that should the Judge 
p r m i s e  o r  agree as acknouledged here in or made i n  operi Court a t  the time of  my plee(s) being entered, t o  a p a r t i c u l a r  sentence 
or d i s p o s i t i o n  herein, and l a t e r  announce p r i o r  t o  sentencing that the promised or agreed sentence o r  d i spos i t i on  u i l l  f o r  any 

ason not  be inposed, that  I u i l l  be permitted t o  withdraw my p i e a ( s )  here in and enter a plea(s) o f  not g u i l t y  and exercise my 
ght t o  a t r i a l  o r  hearing described in ( 2 )  above. 

(Revised 3/93) 



9. l h a t  I uaive any requirement that  the s ta te  establ ish on the record a fsc tua l  basis f o r  the charge(s) beinq p ied to. 
I have read the f a c t s  alleged i n  the sworn information (or i n d i c t m e n t )  srd i n  t h e  sworn arrest reports, and/or camplaint 
a f f i d a v i t s  in  the C o u r t  f i l e ,  (and/or in  the suarn a f f i d a v i t s  a l l eg ing  v i o l a t j o n  of probation or comnunity control,  ond alleged 
i n  any probat ion or canmunity con t ro l  v i o l a t i o n  repor ts  i n  the Court f i l e  i f  charged wi th  such v io la t i ons )  and I agree rhet the 
Judge cnn consider those f a c t s  as the evidence eyainst nw and as descr ib ing the fac ts  that w e  the bnsis f o r  the chargeis) being 
p led  t o  SKI the f a c t s  K O  uhich I am enter ing my plea($). - a 

10. I n  addi t ion,  I do tvgree and s t i p u l a t e  t o  the fol lowing: -.- 

11.  I agree and s t i 9 t e  t o  pay costs of  120.00 pursuant t o  
t o  943..?5(8): and t (as a court cost )  pursunnt t o  

4 ( 1 A Pub l i c  Defender fee of E 
( 1 State  Attorney costs o f  $ - .  
( ) Law enforcement agency 
( -Res t i t u t i on  t o  ,#- 

I understand tha t  t h e  above ernwnts‘6re t o  be paid by 
subject t o  v i o l a t i o n  i f  I f a i l  t o  f u l l y  pay, o r  i f  I am not placed on a form of supervision, then s f t e r  my release f r u n  custudy 
subject t o  con tmp t  ~f cour t  i f  1 f a i l  t o  pay. I f u r the r  s t a t e  tha t  1 have received s u f f i c i e n t  na t i ce  and hearing as t o  the 
above m u n t s  end agree tha t  1 have the a b i l i t y  t o  pay them. 

12. No om has pressured o r  forced m t o  enter the Ples(s), no one has p r m i s e d  me anything t o  get me t o  enter the (Pleats) 
that  i s  not  represented i n  t h i s  Wr i t t en  Plea. 

( 1 I be l i eve  that  I am G u i l t y  
( & I be l i eve  i t  i s  i n  my own best i n te res t .  

I am enter ing the Plea(s) v o l u n t a r i l y  of my a m  f ree  w i l l  because: 

13. I f  1 m permitted t o  remain a t  l i b e r t y  perding sentencing I must n o t i f y  bondsman a r  p r e - t r i a l  release o f f i c e r  o f  any 
change i n  my address or telephone nunber, and i f  the Judge orders a Pre-Sentence Inves t i ga t i on  (PSI) and I u i l l f u l l y  fail t o  

mt i l  my sentencing. 
1 4 .  My education consis ts  of the fol lowing: 4 

alcohol a t  the t i r  

15. 1 wm aware of a l l  of the prov is ions and representations in  t h i s  agreement through having read the agraement i n  i t s  
I 

I am f u l l y  s a t i s f i e d  w i th  the way my at torney has ht?tndled t h i s  C#B@ 

I sign t h i s  plea. 

e n t i r e t y  or  my at torney heving read the agreement t o  me and I have discussed i t  w i th  my attorney and I f u l l y  wdcrstond i t .  
have t o l d  my at torney everythtng I knau about t h i a  cam. 
f o r  m. 

of p e r j u r y  t h i s  -<. day of 

1 am mr s u f f e r i n g  frun any mental problem a t  t h i s  tim which a f f e c t  my understandinu a f  t h i s  Plea. 

SWORN TO, SIGNED AND Court in  the presence e counsel and Judge 

D I A N E  M.  H A T W S E K ,  Clerk 

Deputy Clerk i n  Attendance 

CERTIFICATE OF DEFENSE COUEEL 
I ,  Defcmlant’s Counsel of Record, c e r t i f y  that: I have discussed t h i s  case u i t h  defendant, inc lud ing the nature o f  the 

rharge(s1, essent ia l  elements of each, the evidence against him/her f o r  which I am aware, the possible defenses he/she has, the 
m a x i m  penaLty f o r  the charge(s) and his /her  r i g h t  t o  appeal. Wo promises have been made t o  the defendant other than as set 
f o r t h  i n  t h i s  plea or on the record. 1 have explained fu (1y  t h i s  w r i t t e n  p lea to  the defendant and I bel ieve he/shc f u l l y  
understands t h i s  u r i t t e n  plea, the consequences nf enter ing i t ,  and tha t  defendant does so of h i s h e r  owl f r ee  w i l l ,  Further, 
from my i n t e r p r e t a t i o n  of the f a c t s  and my study of the lau there are fac ts  t o  support each element o f  the charges t o  which the 
foregoing pleas are being entered. 1 f u r the r  s t i p u l a t e  end agree that  the Judge can consider the fac ts  a l leged i n  the sworn 
in format ion (o r  indictment) and in  the sworn a r res t  reports, complaint a f f i d a v i t s  i n  the f i l e ,  or in the sworn a f f i d a v i t s  
a l l eg ing  v i o l a t i o n  of probat ion or c m n i t y  control,  or alleged i n  any probat ion 
Court f i l e  a s  the evidence against the defendant and as descr ib ing the f a c t s  tha t  

con t ro l  v i o l a t i o n  repor ts  in  the 
f o r  the charge(s) being p led t o  

r and the fac ts  t o  which the defendant i s  enter ing the plea(s). 

# 

Wd’ Counsel f o r  Defendant 

C E R T I F I C A T E  aF PROSECUTOR 
I conf i rm tha t  the recomnenclotions set f o r t h  i n  t h i s  p l e a  agreement have been mode. 

.?.*‘ 
/ Assistant State Attorney 

ORDER ACCEPT I H G J U  

Ihe  foregoing was recc ivcd and acccpted i r i  open Court. The dc,ferKlant has siyricd t h e  foregoing i n  my presence or has 
acknoulcdgrd h i s  above signature h r r e t o  i n  my ptesrnce. 
o f  i t s  w a n i n g  ond possib le  cunsequenres, and the same I S  hereby accepted. 

Such p l c a ( s )  are fwurd t o  bc f r e e l y  nnd v o l u n t a r i l y  made wi th  knowledge 
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SGNTORO v: STATE Fla. 585 
Cltc M 644 Sc.2d 385 (FhApp. Y Dlst. 1994) 

Joaeph SANMRQ, Appellant, I 

V. 

STATE of Florida, Appellee. 

No. 93-2104. 

Dishict Court of Appeal of Florida, 
FikthDistricL . 

Oct. 28, 1994. 

Defendant w911 convicted in the Circuit 
Court, VolUaia County, John W. Watoon, 111, 
J., and he appealed. The District Court of 
Appeal. Harris, C.J., held that provision in 
plea agreement stating that hearing “maf’ 
be conducted to determine if defendant waa 
habitual offender did not comply with re- 
quirement that defendmt.be made a m ,  
prior to pleading, that habitualizatlon will be 
Bought 

Reversed and remanded. 

Griffin, J., dissented. 

1. Criminal Law W1203.3 

Provision in plea agreement stating that 
hearing “may” be conducted to determine if 
defendant was habitual offender did not com- 
ply with requirement that defendant be made 
aware, prior to pleading, that habitualization 
will be sought. 

2. Criminal Law *1203.3 
Requirement that defendant receive 

written notice of intent to habitualize prior to 
plea rcquires plea agreement to  inform de- 
fendant not that he or she might be consid- 
ered for habitual treatment, but that he or 
she will be so considered. 

James B. Gibson, Public Defender, and 
Susan k Fagan, Asst. Public Defender Day- 
tona Beach, for appellant. 

Robert A. Buttenvoi-th, Atty. Gen., Talla- 
hassee, and Myra J. Fried, Asst. Atty. Gen., 
Daytona Beach, for appellee. 

1. Ashley v .  Stale, 614 So 2d 406 (Fla.1993). 

HARRIS, Chief Justice. 

Once again we are faced with an alleged 
Ashley violation. In this CBYB, the State 
concedes that Joseph Santoro did not receive 
the requisik written notice of intent to habit- 
ualize prim to his plea as required by Ash- 
ley. Nor did he receive the actual (oral) 
notice during the sentencing praceeding that 
we held adequate in E m s 8 0  u. State, 639 
SuSd 152 (Fla. 5th DCA 1994) and Voth v. 
State, 638 SoPd 121 (Fla. 6th DCA 1994). 

[I] Here, the State daims that the Ash- 
Isy requirement hae been satisfied because 
the plea agreement contains the following 
provision: 

My attorney has explained to me the total 
maximum penalties for the charge(a) and 
as a result I understand the following: 

* * * * * a 

c. That a hearing may here&r be set 
and conducbd in this case ta determine if 
X qualify to be classified as a Habitual 
Felony Offender or a Violent Habitual Fel- 
ony Offender, and: 

1. That should I be determined by 
the Judge to be a Violent Habitual Felo- 
ny Offender, and should the Judge sen- 
tence me as such, I could receive up to a 
maximum sentence of I years impris- 
onment and a mandatory minimum of 
- years imprisonment and that as to 
any habitual offender sentence I would 
not be entitled to receive any basic gain 
time. 

2. That should I be determined by 
the Judge to be a Non-Violent Habitual 
Felony Offender, and should the Judge 
sentence me as such, I could receive up 
to  a maximum sentence of - years 
imprisonment and a mandatory mini- 
muin of - years imprisonment and 
that as to any habitual offender sentence 
I would not be entitled to receive any 
basic gain time. 

d. That whether a guidelines sentence 
or  departure sentence or h‘abitual offender 
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sentence, I will receive a mandatory mini- 
mum sentence of - years imprisonment? 

[2] Although the f o y  provision in this 
case is somewhat expanded from a similar 
provision in the plea agreement that we re- 
jected in Thompson v. state, 638 Sa.2d 116 
(Fla. 5th DCA 1994), it  still does not comply 
with what we considered to be t h e  Ashley 
mandate: that the defendant be made aware 
prior to pleadiw that his habitualization will 
be sought. The only notice given in this new 
version of the plea agreement is that "a 
hearing m y  hereafter be .set" ta determine 
if the defendant qualifies as B habitual of- 
fender. As we skated in T h p a a n ,  the stab 
Ute i W f  informs him of this possibility? 
What the supreme court required in Ashlay, 
and what we required in Thompson, was that 
the defendant be advised, prior to plea, that 
someone (the State or the judge) &U sub- 
ject him to habitual consideration. This does 
not mean that the defendant must be advised 
that he will be habitualized. It only requires 
that the State advise the defendant prior to 
plea that he will be considered for habituali- 
zation. This requirement can easily be ac- 
complished (though it may cut down on the 
number of pleas) by placing in the negotiated 
plea form a provlsion that states: "We will 
request that the court conduct a hearing to 
determine whether you should be sentenced 
as a habitual offender to an enhanced term 
as outlined below." This informs the defen- 
dant not that he might be ccnsidered for 
habitual treatment but that he wall be SO 

considered. I t  will take this or some similar 
notice, we think, to satisfy the requirements 
of Ashley. 

2. The appropriate number of years were written 

3. This is a form agreement rt IS provided lo 
both those who qua& as habitual offenders and 
those who do nor I t  is not intended to imply 
that all who sign the agreement are subject to 
hahttual oftender treatment. I t  does l d e  mare 
h i n  provide the defendant with a summary of 
the habitual offender statute 

4. The judge's ability to initiate habitual offender 
tieatinent has been placed in doubt by the enact- 
nicnt of bection 775 OE401, Florida Statutes 
( i953), which requires the "stdte attorney in 
rach judicral distnct" to adopt uniform criteria 
10 determine the etrgibility requirements in detei - 

into the blank? on the form. 

.. . . .  

REVERSED and REMANDED for resen- 
tencing. 

, .  DAUKSCH, J., concur,?. 

GRIFFIN, J., dissents without opinion. 

Billy Gene BRAGG, Appellant, 
a. 1 

V. 

STATE of Florida, Appellee. 

No. $41180. 

District Court of Appeal of Florida., 
First District. 

Oct. 28, 1994. 

A 

The Circuit Court, Bay County, Clinton 
E. Foster, J., included probation 89 part of 
the sentence upon revocation of defendant's 
probation for burglw of a dwelling, and he 
appealed. The District Court of Appeal held 
that: (1) sentence imposed exceeded the 
maximum statutory term for the underlying 
offense, arid (2) case would be remanded for 
correction of scrivener's error in final judg- 
ment which erroneously reflected conviction 
for dealing in stolen property. 

Reversed and remanded in part; other- 
wise affumed. 

mining which multiple offenders should be pur- 
sued as hahitual offenders in order to ensure 
"fair and impartial application of the habitual 
offender statute." It appears that this statute. 
effective June 17, 1993, may very well have "re- 
pealed" Toliver v. Stare, 605 So.2d 477 (Fla. 5th 
DCA 1992), rev. denied, 618 So.2d 212 (Fla. 
1993), which permitted the sentencing judge to 
initiate habitual offender consideration. It naw 
appears that Lhe legislature has determined that 
it is only the state attorney, in order to ensure 
"fair and impartial application," who can seek 
habitual offender treatment of a defendant-and 
then only if the defendant meets a circuit-wide 
uniform criteria. 
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whether charactcwed iis a request or :in 
order, w* coriclr~tle tha t  Deputy Will~iiot’s 
~liwctioii  for I’upple to exit his vuhicle 

Melvin OGLESBY, Appellant, 

V. constituted a show of authority which w-  

STATE of Flurida, Appellee. 

rrj,mstaiit’cs zco~ild believe tliuf iw sliaicld NO. 92-1844, 
comply. See Dres t ’  Stutt:, 564 So.2d IlMi 
(I%. 1st DCA 19%). nistrirt C‘ourt of Appeal of  Florida, 

Fifth District. 

Det. 3, 1993. 

popple u. State, FLC; So.Xd 185 (Fla.1993 
(etnpkiasis added). 

The state relies on this court’s decision in 
curry u. State, 570 So.i’d 1071 (Fla. 5th DCA 
1990). In  C u q ,  the police entered a bar, 
walked up behind Curry, and told him: 
“Stop Police,” Curry walked away but 
threw a pill bottle containing rocks of cocaine 
on the ground. In affUming the denial of a 
motion to suppress this court held, “Only 
when the police b e 0  an actual physical 
search of a suspect does abandonment be- 
wme involuntary and tainted by ar~ illegal 
search and seizure.” Climj at 1073. Cum/  
is supported by the riecidon In Califoniiu v. 
I I Q ~ U ~ ~  D., 499 u.S. (7% 111 S.Ct. i547, 113 
L.Ed2d G90 (U.S.Ca1.1991 J which held that a 
seizure dues not occur until a person is actu- 
dly physically subdued by ;in officer or sub- 
mits tu an officer’s show of authoiity. Hi)- 
dcui drew “a cleai. tii.itioctiun between those 
who yield to the Liuthwity of the police and 
those who flee.” Ho/ ! i t j ge r  at  1241. In C i i ~  

t y ,  the dufendant rlid not a h n i t  to mthority 
or corriply with the vf‘Ec!e~’ tlernantl: hc sim- 
ply walked an’ay, ab:in!lonin]: t.he coc;iine 
hc ignored the orclcr to stop, Here, 1Ian-i- 
8011, in full subixission i n  tho show of mthori- 
tv made, followed the ordcr @veil to him by 
remo\<ng his hand from his pocket. The 
order and suhciission t l i w u f o w  constituted a 
seizure. 

Thc j u d p r e n t  m d  centvnce al-c vacatcd, 
the tlc.ni:d of‘ thc motion to suppress is IF 

lwsed, and \re rernaml for further proceed- 
ings. 

a 

rtri VF; RSE 11; IX MAX u 1.: u. 

?fendant appealed from judgment of 
the Circuit Court, Volusia County, John W. 
Watson, 111, J., sentencing him as habitual 
offender. The District Court of Appeal, Gos- 
harn, J., held that: ( I )  it was proper for trial 
court, rather than state, to file notice of 
habitual offender sentencing, arid (2) trial 
court’s failure to provide defendant with 
written notice of intent to habitualize piior to 
entry of defendant’s guilty plea was 1i:irnrless 
eITOr. 

rVfirmed. 

Criminal Law *120:L3, 1?0:<.2ti(J) 

Trial C l J w t ’ k  failure tc1 pi+o\ide deft.ntl:irit 
with writton rioticc of intent to hiibituaiizr 
piiur to entry of defendant’s guilty plea was 
harmless error, where clefendant. by his 
s i g n 4  niiiteri plea agreement, specifically 
aclmowledged that h is  attorney csplained :o 
hirn total ~ 1 L K ~ I l l U ~ l  penalties for charges ~ ~ t l  
that h u  undcrstood conse(pmicw ( ~ f  judgc’s 
determining him to bc violent ( ~ r  nonviole!:t 
linhitual felony offender, inchiding maximum 
sentences ;in(] f x t  that hP n--ould nut, l i e  
cnt i tkd to receive any bnsic gain time. 

,Jarrws R. Gibson, Public Defender and 
LIyyr:n h’c\rfon, &st. Puhlic Defender. Diiy- 
toria I 3 t w h .  for ;qywllant. 

1Iohci.t A. Rirrtei.rvurth, Xtt?. (;en.. Tall:!- 
hassctr). ;ind Ronnic Jean I-’;irrish* Asst. .It\ !. 
(h.. I7ajtun;i Bc:icIi, for ; i p ~ 1 4 : 1 1 ( ~ ~ .  



(>OSIIO Ii N , J x  irlge. 

M4viii Oglrsl)y appt& from thp judgmrnt 
of the trial court sentencing him as a hbitunl 
offender. On appeal, he contends that it wah 
error for the trial court, rather than the 
State, to provide him with the notice of intent 
to habitualizc. He fwther argues that his 
sentence must be reversed because the no- 
tice was not provided prior to the entry of his 
plea. We affirnl 

As to Oglesby’b first contention, this court 
has prevlously held that it is proper for the 
trial judge to  file the notice for habitual 
offender sentencing. Tuliaer vq Stutc, 605 
So.2d 477 (Fla. 5th DCR IDYL), review de- 
nied, 618 So2d 212 (Fla.1993). As to Ogles- 
by’s second contention, we acknowledge that 
approximately one j ear  after Oglesby ten- 
dered his plea, but while this appeal was 
pending, the F’londa Supreme Court decided 
Ashley 7). Sfate, 614 So2d 4Xlj (Fla.1993). In 
Ashley, the court held that 

in order for a defendant to Le habitualized 
followinF a guilty or nolo plea, the follow- 
ing must take place prior to acceptance of 
the plea: 1) The defendant must be given 
written notice of intent to habitualize, and 
2) the court must confirm that the defen- 
dant is personally aware of the possibility 
and reasonable consequences of habitualr- 
zation. 

Id  at 490 (footnote omitted). However, un- 
like the plea a p w w n t  in A s h l ~ y  which ex- 
pressly provided that Ashley would be sen- 
t e ~ c e d  under thr guidelines, Oglesby, by his 
s i p 4  written piea agreement, sprcifically 
acknowledged that 

4. 1 haw rcad the information or indict- 
rwnl, in this case and I understnnd the 
char&) tQ which I enter my pleais). My 
uttonwy hcrs cxpluined to mp the total 
mnrtmunz priultws ”for tJw rhary(s) ond 
as n r w d t  I wirlcrstnnd t h  folloiozny 

* * * * * 

c. That should 1 be determined hy the 
dutlge to hr a Violent Habitual Felony 
Offrntler, and should thc Judge sentcncu 
me as such, 1 co:rld receive u p  to a mxm- 
mum smtcnre o f  30 years imprisonment 
and that as to any habitiial offender w n -  

tenru I would not bv rntztled to receive any 
basic gain time. 
d That should I be drtemincd by the 
Judge to be a Non-Violent Habitual Fdo- 
ny Offender, and should the Judge Len- 
tence me as such, 1 could receive up to a 
maximum sentence of 30 year‘s imprison- 
ment and a mandatory minimum of 0 years 
imprisonment wad that as tv any habitual 
offmder sentence I would not br entitled to 
receive any bnszc gain time. [Emphasis 
added]. 
The plea agreement fiirther set forth that 

Oglesby had read the written plea, discussed 
it with his attorney, and that Oglesby fully 
understood the plea ag-reenaent. Oglesby 
made the same representations to the trial 
coud in open court at the plea proceeding. 
We therefore find that the protections afford- 
ed by Ashley were provided to  Oglesby prior 
to the entry of his plea and find that the 
“ h m d c s s  error” analysis set forth by the 
supreme court in Mllssey v. Slate, GOD So.2d 
598 (Fla.1992) applies. To hold otherwise 
would elevate form over substance. 

AFFIRMED. 

PETERSON and GRIFFIN, JJ . ,  concur. 
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