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STATEMENT OF CASE AND FACTS

On Sunday, June 4, 1989 at approximately 9:30 a.m boaters
di scovered three deconposed fermale bodies floating in South Tanpa
Bay. (V87, T577-579, 583-584, 587, 593) The bodies were |ater
identified as Ms. Joan Rogers and her daughters, Mchelle and
Christe. (veg8, T652-657) At the tine of their deaths in 1989,
Joan was 36, Mchelle 17 and Christe was 14. (Vv89, T876)

Dr. Edward Corcoran, an Associate Medical Exam ner, perforned
autopsies on all three wonmen on June 4 and determ ned that the
cause of death to each was asphyxiation caused either by
strangulation from the ropes tied around their necks or by
dr owni ng. (V87, T608-609) Dr. Corcoran estimated that the wonen
had died sonetine between the evening of June 1 and the norning of
June 2, 1989. (V87, T610) He described the bodies as being
bl oat ed and deconposed. (Vv87, T610, 629, 637) Each was nude from
the waist down. (v87, T610, 629, 632) There was duct tape on the
face or the head of Christe and M chelle. (v87, T610, 634)
Christe and Joan's hands were each tied behind their backs wth
cl ot hesl i ne-type rope. (V87, Tell, 629) Mchelle's right hand had
clothesline-type rope around the wist but the left hand was free
with only a loop of rope. (v87, T633) Mchelle's ankles were
bound with clothesline-type rope. (V87, T633) Joan and Mchelle

each had a yellow nylon rope around their neck which was attached

to a concrete bl ock. (v87, T629, 632) The concrete block around




Joan's neck had three holes in it. (V87, T630) The object tied to
the yellow nylon rope around Christe’s neck had been cut. (ve7,
T611) Christe and Joan's ankles were each tied together with
yel l ow nylon rope. (V87, Te611, 629) There were no fractures of
the hyoid bones. (v87, T623) Besides ligature marks and
di scol oration behind the upper esophagus and darkening and
henorrhaging in the neck tissues of each woman, no other injuries
were deternined. (V87, T622-623, 628, 631, 636) Dr. Corcoran
| ooked for and did not find any genital injuries. He did not |ook
for senen nor did he expect to find any as senen woul d have
deconposed or been washed away by the action of the water. (vs7,
T628, 643) From the contents of Joan Rogers' stomach, Dr. Corcoran
was able to estinmate that she last ate four to eight hours prior to
her deat h. (V87, T631-632)

Dr. Bernard Ross, an expert regarding the characteristics of
wat er movenent in Tanpa Bay, testified that all three of the bodies
were dunmped in Tanpa Bay at the same location. Based on his study,
Dr. Ross opined that none of the bodies could have been thrown from
a land mass such as Gandy Bridge or Howard Frankland Bridge. (Vv8Q,
T858-859)

At the time of their deaths, the Rogers were vacationing in
Florida. (V89, T877) The evidence showed that on Thursday, June
1l at 9:34 a.m the Rogers checked out of the Gateway Inn in Ol ando
and went to Tanmpa, They checked into the Days Inn in Tanpa shortly
after the noon hour on June 1, 1989. (V88, T689, 690; V89, T810-
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815) Phone records from the hotel show that two calls nade from
the Rogers' room on June 1. One was placed at 12:37 pm for nine
mnutes and another call was placed locally in Tanpa at 12:57 pm
for less than a mnute. (v88, T697) Harold Mlloy, a guest at the
Days Inn, saw the Rogers in the hotel's restaurant on June 1,
between 7:00 and 7:30 p.m  The Rogers left the restaurant at about
7:30 or 7:35 p.m (V90, T937-950) The general manager of the Days
Inn, Rocky Point on the Courtney Canpbell Causeway was alerted by
housekeepi ng on June 8 that the Rogers' room did not appear to have
been inhabited for a few days. (v88, T712, 714, 718) After an
inspection of the premses, he contacted |aw enforcenent who cane
out, secured the scene and obtained records from the hotel
regarding the occupants. (Vv88, T658-661, T671)

Officers identified numerous personal articles, clothing,
suitcases and papers belonging to the occupants. (V88, T728-730)
There were canisters of film which had been exposed. These were
devel oped and the last three pictures on the last roll of film
showed the Days Inn Hotel, Room 251 and one of Mchelle standing on
t he bal cony of the hotel. (veg, T742) Dr. Kendal Carder, a
prof essor of oceanography at the University of South Florida opined
at trial that the photograph of Mchelle was taken sometinme between
6:20 ppm and 8:20 p.m on June 1, 1989. (V90, T955) Neither the
canera nor the clothing depicted in the picture of Mchelle was
found in the victims' vehicle or anong the evidence seized from

Room 251 of the Days Inn. (Vv89, T805-807)
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The police found the Rogers' |ocked car parked at a boat ranp
on the causeway. (ves, T672; V 89, T823) There was sand wedged
around the tires of the vehicle indicating it had been there for
some tinme. (V89, T826) Detectives later found a set of car keys
bel onging to the victins' car in a purse known to belong to
Mchelle Rogers in the motel room (v88, T744; V89, T804) A
search of the vehicle revealed several exhibits, including a piece
of Days Inn, Rocky Point stationery, (V89, T823) an index card with
directions to Gateway Inn, Olando; notebook paper with personal
notes; a key to Days Inn Room 251; a Clearwater Beach brochure; a
Hanpton Inn coupon; a Jacksonville Zoo receipt and a road atlas.
(V88, T764-765)

FBI  Agent James Henry Mathis determined that a note
handwitten on Days Inn stationery found in the victins' car was
witten by Joan Rogers. The note read, "Turn right. \Wst Won 60,
two and one-half mles before the bridge on the right side at
light, blue w/wht.” (v90, T1010)

Theresa Stubbs, an exam ner of questioned documents for the
FDLE at the Tanpa Regional Crime Laboratory, exam ned the
handwiting on the Cearwater Beach brochure and identified Cba
Chandl er as the witer. (V90, T1066-1069) From her analysis, M.
Stubbs determned that the "Boy Scout, Colunbus” portion of the
witing on the brochure may have been witten by Joan Rogers.
(vo0, T1079)

Rollins Cooper worked as a subcontractor for (Goba Chandler in
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the spring of 1989 for 3-6 nonths. He testified that on June,
1,1989, between eleven and twelve a.m Chandler brought him some
screen. Cooper asked Chandler why he was in such a big hurry and
Chandler told him he had a date with three wonen. (V93, T1396-
1399) Cooper net Chandler the next morning at 7:05 a.m (v93,
T1399-1400)  Cooper thought Chandler was kind of grubby. Wien
Cooper asked him why he looked like that he said that he had been
out on his boat all night. Cba had a place next to his house where
the scrap alumnum from the different jobs would be left. (V93,
T1402) There were al so sone ei ght-by-sixteen building bl ocks
laying there and a boat trailer. (V93, T1404-1406)

The state also presented the testinony of Judy Blair and her
conmpani on Barbara Mttram concerning Chandler's sexual battery of
Judy Blair in Mdeira Beach. Judy Blair testified that she and
Barbara were in Florida on vacation from Ontario, Canada, when they
met Chandler at a convenience store. Chandler told them that he
knew the area and that he worked in the area; that it was a high-
crime area and that two young girls should be very careful. He
said his nanme was "Dave" and he worked in the al um num siding
business. He said that he had a boat and because he knew the area
so well, he would take them out on the boat and show them the area
from the water. After they told himthey were from Canada, he told
them he was from upstate New York. (V94| T1595) Hi s denmeanor was
very friendly, very warm (vo4| T1596) They made plans for the

next day and what tinme he would pick them up. (V94| T1597)
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Chandler invited both Judy and Barbara out on the boat.(V24, T1598)
The next norning Barbara insisted that she did not want to go and
Judy told her that the plans were nade and that she had no way to
get hold of the person. (V94, T1599) Chandler had told Judy that
he would be comng from approximately two hours away. She decided
to go even though Barbara would not be going. (V94, T1600) Wearing
a white T-shirt, a pair of cotton shorts, sneakers and a bathing
suit wunderneath, Judy net Chandler at 10:30 a.m He was in an
ol der blue and white boat. (V94, T1602-04) The interior bottom was
white or off-white. There was a space under the bow, a storage
area with equipment. (vo4, T1605) She saw white ropes in the
conpartment down bel ow. (Vo4, 1631-1632) Judy did not remenber
seeing any concrete blocks on the boat. (V94, T1631-1632) \Wen
Judy explained that Barbara wasn't comng, Chandler seened
di sappointed. (V94, T1605)

He pulled sone duct tape from the storage area and taped the
steering wheel. He told Judy that he kept his boat lifted up out
of the water on davits. (V94, T1606-1609) At approximately 4:30
he returned Judy to the docks. He said that he had sone difficulty
with his boat and he had to attend to it. He told her to go hone
and get dinner, her canmera so she could take pictures of the sunset
and get Barbara. He specifically asked Judy to get Barbara. They
were to nmeet back later at the sanme dock after dinner. (vo4,
T1610)

Judy could not convince Barbara to go and Judy went back to
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the dock by herself. She took her camera with her. The man was
already at the dock. He seened "ticked off" that Barbara did not
come. It was still daylight when they got on the boat and went
under the bridge into the gulf. (V94, T1612)

They drove through the gulf and stopped to take pictures of
the sunset. Dave was in sone of the pictures and Judy was in some
of the pictures. They started to fish and Judy expressed concern
that it was getting dark and she needed to get back; that people
were waiting for her back on land. He started conplinenting her
and asked for her to give him a hug, (V94, T1613)

She thanked him for the conplinents and declined to give him
a hug. He pulled Judy towards him and started touching her arns
and around her body. He told her he was going to have sex with
her. She told him "no" and asked him to take her back hone.  She
started scream ng and he said, "You think sonebody is going to hear
you? # (V94, Tl614) Judy was panicky and was pleading with himto
take her back. At one point he started the boat; she thought to
return to the shore. He took her further out in the water instead.
(V94, T1615)

Chandl er stopped the boat and told her, "You're going to have
sex with ne. There's no way around it. \Wat are you going to do,
jump over the side of the boat?" Judy continually screaned and
tried to get away fromhim He sat on the passenger seat and
pul led his pants down and took the back of Judy's head and made her
performfellatio on him He put a towel down on the bottom of the

1




boat and forcibly put her down. Judy was screamng and crying and
he told her to "Shut up. Shut up. If you don't shut the fuck up,
|"mgoing to tape your nmouth. Do you want ne to tape your mouth?"
(V94, T1616)

He pulled down the bottom half of what she was wearing and
said, "You're going to have sex with ne." Judy was kicking and
screamng and crying and he was saying, “I’11 tape your nouth. I’11
tape your mouth.” At that point she becane fairly quiet. He al so
made reference to the fact that, "Is sex really sonmething to |ose
your life over?" He started fondling her vaginal area. She was
menstruating and he found the tampon and he pulled it out. (Ve4,
T1618)

At some point Chandler rolled Judy over onto her knees and
attenpted to penetrate her anally. She pleaded with him not to do
that; that she had rectal cancer. He turned her over and
penetrated her vaginally. He ejaculated, immediately pulled out,
pulled his pants back up. He threw her a thernos bottle filled
with water and told her to wash herself out. He took the canera,
ripped the film out and threw it overboard. (V94, TI620) Then he
wi ped down the canera. He told Judy, ™I know you're going to
report this, but please give nme a chance to go hone to tell ny
little old nmother." He took her back to shore. He dropped her off
on the other shore of the channel from Don's Dock. (V94, T1621)
Judy wal ked home.  She did not say anything to her nother or aunt

or uncle when she got back. She just wanted to have a bath and go
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to bed. (V94, T1622) After her mother and aunt and uncle left the
condomi nium Judy tgld Barbara what happened. She ultimtely
reported it to the police later that evening of the 16th. (ygg,
T1623) Judy gave a description of the clothing "Dave" was wearing
the evening he assaulted her and identified it at trial. (vo4,
T1602)

Barbara confirmed Judy's testinony concerning how they nmet
Chandler, that he was driving a black or very dark vehicle which
resenbled a Jeep Cherokee, that he was from upstate New York but
resided in Florida and that he had to travel a little bit of a ways
to get to Madeira Beach. (V94, T1541-1544)

Barbara confirmed that Judy cane back to retrieve Barbara to
go out on the boat. Judy said that both she and "Dave" (Chandler)
wanted her to go on the sunset cruise. (V94, T1554) Bar bar a
declined this second invitation. Judy took a camera with her. The

next norning Judy related to Barbara what had happened to her the

ni ght before on the boat. Barbara testified that Judy was
devast at ed. She was in shock. She was in tears and sobbing all
day long.

Barbara picked Gpba Chandler's photograph out of a photo pack,
identified himin a lineup of people and in the courtroom Barbara
also identified a photograph of Chandler's car and a photograph of

Chandl er as being nore consistent with the what he |ooked like in

1989 than in the courtroom (V94, T1553, 1565)




Detective Janmes Kappell, of the St. Petersburg Police
Departnment testified that in Septenber, 1989 he becane aware that

a rape had occurred in Mdeira Beach involving tw Canadi an
tourists. Kappell traveled to Canada to interview Judy Blair and
Barbara Mttram  Kappell obtained a conposite draw ng of "Dave"
(V91, T1123-1124)

The description of the suspect's vehicle, boat and his
composite was released to the press and seen by Chandl er's nei ghbor

Joann Steffey. (v90, T1016-1017) Ms. Steffey thought of Chandler

when she saw the conposite. She was aware that Chandler had a
boat . It was blue and white with a blue top cover. Chandl er had
a black four-wheel drive vehicle. (v90, T1019-1020) In My, 1992

Ms. Steffey observed another newspaper article talking about the
rape and the Rogers' homicides. The article contained a picture of
the handwiting involved on a brochure. (V90, T1021) Upon seeing
this second newspaper article, M. Steffey obtained a sanple of
Chandler's handwiting and concluded that it was the sane. (V9o,
T1023) Ms. Steffey called the Task Force in St. Petersburg to
notify them of her belief. Her nei ghbor max’d the handwiting
sanple to the police for their conparison.

Derek Galpin testified that he sold Chandler his boat. Wien
he sold the boat to Chandler he told him that the English
translation for the German nane on the back of the boat neant
Gypsy. The steering wheel was in pretty bad shape and had a bl ack,
very tacky sort of covering. Galpin also sold the residence to
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Chandl er. There were six, seven, or eight rough gray concrete
bl ocks with two square holes in themon the side of the house.
(V94, T1647-1651)

Robert Carlton bought the blue and white boat from Chandler in
Jul y/ August, 1989. The boat trailer was parked on the side of
Chandl er's house and was sold with the boat. (V82, T1330-1335)
The boat had a V-6 engine in it and a VHF radio in it. When
Carlton got the boat from Chandler the interior was real clean.
"It was spotless". (V92, T1343-1350) Carlton recal |l ed seeing
concrete blocks at the Chandler house and that sone of the concrete
bl ocks had three holes and some had two. (V92, T1360-1362)

(ba Chandl er's daughter, Kristal Mays testified that she |ived
in Onio. Chandl er left when she was 7 and she did not see him
again until the md-eighties when she hired a detective to find her
hi m (V91l, T1132) Wien the detective found Chandl er he was

incarcerated in Florida. Kristal and her sister, Valerie Lynn

Troxell, wvisited himin the Spring of 1986. Lynn was al so
Chandl er' s daughter. (vo1, T1133) Kristal was closer to Chandler
than her sister. (vol, T1145) After Chandler was released from

prison, Kristal and her famly visited with the Chandler's in
Fl ori da.

In Novenber of 1989 Chandler called her in Gncinnati and |eft
a number at a Gincinnati notel where he could be reached. Kristal
did not know he was coming to visit. Chandler told her that he
wanted her and her husband to cone to the notel; it was very
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important. (v91l, T1136) Chandler's Jeep was backed in front of
another  building, not the building he was staying in. The |icense
plate was up against the building. (V91, T1137-1138) Kri st al
remenbered that Chandler had a dark colored Jeep vehicle in 1989.
(V9l, T1140)

Upon entering the notel room she observed nunerous coffee
cups, the ashtrays were overflowng wth cigarette butts and her
father was very anxious and nervous. She had not seen him act |ike
that in the past. Chandler told them he couldn't go back to
Florida because they were looking for him for a rape of a wonan.
Kristal renenbered that Chandler's words were “1 can't go back to
Fl ori da because the police are looking for me for the rape of a
woman."  (v91, T1161) Chandler later called and apol ogized for the
way he had been acting. Chandl er did not have |uggage or
appropriate clothing for that tine of year. They had to buy him
some clothes. (Vvol, T1142)

He later told Kristal, she couldn't renenber whether he said
"dock or pier, but he said that he picked a wonan up, and she got
away. " (val, T1162) Chandler did not give Kristal any further
expl anation of that statenent. (vol, T1144) He told Kristal, ™I
can't go back to Florida because the police are |ooking for ne
because | killed some wonen." (v91, T1169) During none of these
conversations did Chandler indicate that he was innocent of the
things he was talking about. He never once indicated that the
police had the wong man. (Vv91, T1145) Chandler never said, “I am

12




innocent of the crime and never said | am the one who nurdered the
women. "  (v91, T1182) Kristal said that Chandler "did not directly
to me say, | nurdered the wonen. He did not say that directly to
me. " (v9l, T1183) After that night, Kristal did not talk about
this any nore with her father. (vel, T1145) Chandler directed
Kristal not to tell anyone where he was, including his wife,
Debbi e. Chandl er wanted to trade the Jeep he had for the car
Kristal had. (V91, T1146) Chandler did not indicate why he wanted
to get rid of his vehicle. Wil e he was there, Chandler sold
Kristal some jewelry. At a later point in time, Chandler contacted
Kristal and asked her to set up a phone call between he and his
wi fe Debbie. (vo1l, T1147)

According to the telephone tolls for Kristal's nunber in 1989,
there were a series of phone tolls to Tanpa on Novenber 10. Oba
had called Kristal and wanted her to call Debbie and tell her to go
to a phone booth. He said he couldn't call her at home; he was
afraid his lines were tapped. (v9l, T1148) After Kristal called
her, Debbie went to the phone booth, called Kristal and told her
she was at the phone booth. Chandler called Kristal back, told her
to tell Debbie to go to another phone booth because he thought
someone nmight be following her. (v91, T1149, 1150)

Kristal saw Chandler again in Cctober, 1990. (vol, T1185)
Chandl er had Kristal's husband set up a drug deal. Chandler wound
up taking some nmoney from the drug dealers and |eaving her husband
literally holding the bag. (v91, T1186) Kristal's husband was
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badly beaten up and alnost killed. Their house was attacked by the
drug dealers at some point. She was in nursing school at the tinme
and she had to drop out and nove her fanmily out of the house.
(V91l, T1187)

Prior to Chandler's going back up to Gncinnati in 1990 and
the incident with her husband, Kristal talked with Debra Chandler
and Lula Harris about what her father had told her. (vol, T1208)
Kristal asked themif there was any such crine in the state of
Florida. They said there was nothing like that going on. Debbie
t hought he was having a nervous breakdown and told Kristal to tell
himto go home. As a result of what they told her, Kristal told
her sister Valerie Troxell, but did not call the police. (Vo1,
T1211) Kristal said that she was upset with her father for what he
had done but that she did not hate her father. (vo1l, T1188)
Kristal wanted Rick to call the police on Chandler; to report to
the police that he had put a gun on him She said that she still
did not understand why he did it, but that she was not angry wth
hi m anynore. (vol, T1189)

stop

Chandl er was arrested on Septenber 24, 1992 and this incident
occurred in Cctober, 1990. After Chandler was arrested Kristal
cooperated with law enforcenent to try to tape conversations that
she had with him (V9l, T1190) Kristal admtted lying to her
father by denying to him that she had cooperated with |aw
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enforcement. The purpose of taping the conversations was to try to
get sone sort of an adm ssion out of Chandler that he had done
"this". (V91, T1191)

Kristal had previously been convicted of a crine involving
di shonesty. She went on national television, Hard Copy, on January
26, 1994, They paid her $1,000 for her story. (V91l, T1194)
Kristal declined an offer to appear on the Maury Povich show. She
was aware there was a $25,000 reward for Chandler's conviction but
she did not consider herself "in the running for that". (Vo1,
T1195) Two years before, on Cctober 6, 1992, she gave a sworn
statenent to the State Attorney's Ofice concerning the case.
(V91, T1197)

Val erie Lynn Troxell was Kristal Mays’ sister and lived in
Chi o. She was also Cha Chandler's daughter. (v91, T1218) Valerie
recalled a tine in the fall of 1989 when Chandl er appeared
unexpectedly in Chio. (vel, T1219) She renenbered him being very
anxi ous. He was extremely upset. He was chain-smoking cigarettes
and was different than he was on other occasions when she contacted
him (vol, T1220) Valerie asked him several times why he was
acting that way and Chandler avoided the conversation. Then, he
finally said that he had to get rid of a woman in Florida. That
she was trying to say that he raped her. He never gave her any
more details and he did not indicate that he was innocent or that

he hadn't done it. (vol, T1221)

Chandl er had not brought any luggage or clothing with himto
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Chio that was appropriate for that time of year. He was trying to
trade or sell his vehicle. Valerie recalled that it was one of the
all-terrain, Jeep-type vehicles. He gave instructions for them to
say that they had not seen himif anyone was trying to find him or
| ook for him (vol, T1222) Valerie said that Kristal related to
her what her father had said to her during his visit to Chio in
1989. (V91, T1224)

Valerie went on national television, Hard Copy, and received
$1, 000. (Vvol, T1225) She went on the show for the noney. The
only reason Valerie was upset with Chandler at the tinme of the
trial was because he wote a letter to her enployer telling her the
things she had disclosed to the FBI and put Kristal’s job in
j eopardy. (V8l, T1226)

James Rick Mays lived in Cincinnati and was Kristal Mays’s
husband. He vacationed at Chandler's house in late July and early
August, 1989. Wiile R ck was visiting, Chandler took himon a
couple of alum num jobs during the day. (V9l, T1227-1228)
Chandler took Rick to John's Pass on Madeira Beach. During their
travels, Chandler at some point began to talk about sex. As they
were crossing the bridge, Chandler pointed off to the right, which
was John's Pass and said that he picked up a ot of wonen at that
point. He said that he had forcible sex with a lady that he had
pi cked up from that area. (Vv9l, T1229-1230) Chandler told R ck
that he raped sonmebody and one of them got away. Rick recalled a

time in the fall of 1989, approximately Novenber 7 or 9th, when
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Chandl er showed up unexpected in Cincinnati, Onio. (VOl, T1234
Over the next day or two Rick had contact with Chandler. They rode
together on an errand to Dayton. Kristal was not in the car. On
the way to Dayton, Rick renenbered Chandler saying that he told him
they were looking for himfor the nurder of three wonen in Florida.
(Vol| T1244) The way Chandler tal ked, Rick thought that he
actually did it. (Vol, T1235) In none of the conversations did
Chandler indicate to Rick that he was innocent or that the police
were |ooking for the wong man. (V91, T1248)

Another time during this period Chandler canme to their house
one evening and Kristal was there. (v91, T1235) Chandler said he
could not go hone because of the nurders of the wonen in Florida.
Wien they got back to the house, Chandler was talking a little bhit
about the either the rape or nurders although Rick did not recall
exactly what he said at that tine. Chandler told them to tell
anyone who called looking for himthat they hadn't seen him (Vo1l,
T1236) Rick was aware that his wife arranged a phone call between
M. Chandler and his wife. (v91, T1237)

Subsequently, in 1990, Chandler went back to the Chio area.
He showed up at the door and said he ripped off the Coast Cuard for
some marijuana and that he had it tucked away and he wanted to know
if Rick knew anybody that he could sell it to. Chandler said he'd
pay Rick $6,000 to help him Rick put Chandler in touch with a guy
and they worked out a deal. Rick's role in the transaction was to
pick up the noney ($29,000) and bring it back to his house. (V91,
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T1238)  When Rick arrived with the noney, Chandler was sitting in
the front yard in his pickup and he had his gun out. Rick said,
"You know, this isn't the way it's supposed to go." The guy wal ked
around the other side and dropped the noney into the other side of
the truck and Rick was trying to get the keys away from Chandl er so
he couldn't start the truck and take off. Chandler brought the gun
up to Rick's forehead and said, "Famly don't mean shit to ne."
Chandler hit Rick with the gun and he had to let go. Chandl er got
the truck started and left with the noney. (V91, T1239)

The guys took Rick back to their place. They thought Rick and
Chandl er were partners. They put a shotgun in Rick's nouth and
threatened him During this tine, Chandler called and said,
"Q@Quess you know by now, you have been ripped off" and again,
"Family don't mean shit to ne." Chandler wanted to trade the noney
back for cocaine. The guys who were the purchasers let Rick go.
(Vvel, T1240 When Chandler visited Mwys in Novenber, 1989, Rick
said that Chandler may have said "accused" or "looking" for the
raping of three womnen,

M. Kebel testified as to the phone bill of Mirch 31, 1989 for
the telephone nunber 813-854-2823. (ve4, T1664) There was a
collect call from Gypsy One in Cearwater billing area on My 15,
1989.  The call was placed by the marine operator. There were four
calls nade on Novenber 10, 1989 from Kristal Mys to the 813-854-
2823 nunber subscribed to Debra Chandler. (V94, T1666-1667)

Ms. White discussed a toll ticket dated July 5, 1989. A
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marine call was placed from the boat C geuner to 813-854-2823 in
Tanpa, Florida. The ticket was filled out by the operator at the
tine the vessel was providing the information to nake the call.
The nane given was Obey, O b-e-y. (Vv94, T1679-1680) The call
started at 12:38 a.m and was a two-mnute-and-thirty-one second
cal | . (V94, T1682) M. Wite testified as to a toll ticket for
May 15, 1989 showing a toll call of two mnutes eight seconds.
This particular call connected at 5:49 p.m (V94| T1686) Ms.
Wiite testified as to a toll ticket for June 2, 1989 showing a toll
call made at 1:12 a.m (V94, T1687) Ms. \Wite testified as to a
toll ticket for June 2, 1989 showing a connect tine of 1:30 a.m
The call was a one-nminute call. (vo4, T1688) The length of the
call made at one-twelve was five mnutes. There was another call
made on June 2, 1989 at 8:11 a.m and the duration was for four
m nut es. Anot her call on that sanme date was nmade at 9:52 a.m.
(V94, T1689) That call was for one mnute. (V94| T1690)

According to the phone bill for 813-854-2823, subscriber Debra
Chandl er, several marine calls were indicated. The first one was
for May 15, 1989. There were others for March 17, 1989 and five
calls on June 2, 1989. There was one nmarine call on July 5, 1989.
(V94| T1691-1692) M White actually went through and found the
toll tickets on the mcrofiche in 1994, (V94, T1698)

Soraya Butler was a marine operator for GIE in 1989. M.
Butler received a call on My 15 1989 at about 5:49 p.m The

caller identified himself as Cbha and his boat at Gypsy One. She
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placed a call for himto Tanpa. (V94, T1699-1701)

El i zabeth Beiro was a marine operator for GIE for 31 years.
(vo4, T1702) Ms. Beiro received a call on June 2, 1989 at about
1:12 am The caller identified hinmself as being boat Gypsy One.
The caller did not give a first nane. The call was placed to 854-
2823. Toll ticket for 1:30 a.m on June 2, 1989 was pl aced by
Gypsy ne. The caller did not identify himself with a personal
nane. The collect call was sent to the same nunber as before. The
boat that placed the call on July 5, 1989 at 12:38 a.mwas the
Zi geuner . The caller gave a personal name of Obey. The call went
to 854-2823. (V94, T1704-1707)

Carol Voeller was a mnmarine operator for GIE in 1989. She
testified as to toll ticket dated June 2, 1989 at 8:11 a.m The
name of the boat calling was the Gypsy and the person calling did
not give a personal nane. The collect call was to Tanpa nunber
854-2823. (V94, T1709-1710)

Frances Watkins was a narine operator for GIE in 1989. She
testified that a collect call was made on June 2, 1989 at 9:52 a.m
from the boat Gypsy One. The caller identified hinself as Obie.
(V94, T1711-1712)

In Septenber, 1992 Detective Halliday interviewed the victim
Judy Blair in the rape case that occurred in Mdeira Beach. She
described the shirt, shoes and hat that Chandl er wore on that

occasi on. (V93, T1460) Subsequent to that interview in Septenber,

1992, Detect ive Hall day participated in a search pursuant to
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warrant of Chandler's residence in Port Orange. During the search
| aw enforcement |ocated a shirt matching the description given by
Judy Blair. (v93, Tl1461) Detective Halliday also renmoved a hat
and shoes that matched the general description given by Ms. Blair.
(VO3,  T1462)

The search warrant was issued in the Madeira Beach rape case.
It was the next norning that he returned to M. Chandler's house
and searched. (V93, T1465) Law enforcenent performed a neticul ous
search of the house. They did not find any |adies' purses,
material comng fromthe purses, or clothing relating to the
Rogers' case. (Vv93, T1469) The green nesh shirt, hat and shoes
were seized in the Madeira Beach case based on Judy Blair's
description. (V93, T1473)

Arthur Wayne Stephenson, an inmate in the Florida State Prison
System was in the same cell as Chandler on Cctober 23, 1992 and
Novenber 3, 1992. (V92, T1262-1263) At a point in tine something
was nentioned on the TV concerning the three wonmen they found in
the bay and the fact that a note had been found in their car by
whoever had given them directions. There was a period of about 3-
4 days when the TV would show pictures of recovering the bodies and
the note and the handwiting. Chandler would say that he had met
t hese three wonen sonewhere in the area of the stadiumon Dale
Mabry and sonetimes tal ked about the note. Chandl er openly told
St ephenson that he had met the three wonen. Chandler said he gave
the wonmen directions to a boat ranp on the Courtney Canpbell
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Causeway. Chandler said he lived in the area of the causeway.
Chandl er tal ked about having a boat. (V92, T1266-1269) Chandl er
was questioned by detectives about duct tape and the rape case that
was nentioned on TV. Chandler told Stephenson that when he net the
three wormen they were from the same state or the same area as he
was. Chandler said one of the girls was very attractive. (Vo2,
T1271-1273) Stephenson identified Coha Chandler in the courtroom
(V92, T1275) Al of the statenents nade by Chandler to Stephenson
were nmade in a period of about a nonth. (V92, T1277) (V92, T1281)

WIlliam Katzer, an inmate in the Florida State Prison system
shared a jail cell pod with Chandler from January 16, 1993 to
February 25, 1993. It was a four-man pod. Katzer shared a room
wi th Dani el Toby and Chandl er and David Rittenhouse shared the
other room At sone point in time the program A Current Affair
cane on the TV. Al four inmates were present. After the program
aired, Chandler said that "if the bitch didn't resist" he
"woul dn't' be here". Chandler said that he had an alibi to cover
himself. He said that he had a duped videotape that his wfe had
where they were going to falsify the date so he would have an ali bi
for the case that was pertaining to the nurders. Kat zer became a
wi tness after detectives approached himat the facility where he as
at. Katzer identified Chandler in the courtroom (V92, T1286-
1292)

Bl ake Leslie, an inmate at the Pinellas County Jail wth

Chandler in the fall of 1992, testified that Chandler told him that
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he took a young lady from another country for a ride in this boat.
Her friend didn't want her to go. Once he got out 20-30 miles, he
told her, “fuck or swm" He said the only reason she is still
around is because sonebody was waiting at the boat dock for her.
Leslie was approached by |aw enforcenent officers to see if he knew
sonmet hi ng about Chandler and he initially lied to them Leslie had
been convicted of 9 felonies. (V92, T1306-1312) Leslie never
heard Chandler say anything about any nurder, just about rapes.
(V92, T1313)

Gba Chandler took the stand and testified that at the end of
May, beginning of June, 1992 he was living with his wfe, Debra,
and daughter, Witney, at 10709 Dalton Avenue, Tanpa, Florida. At

the tine, he was an alum num contractor and the nane of the

busi ness was Custom Screens. (V98, T2166) The boat that he owned
at the end of May and June, 1989, was a 21-foot Bayliner. It had
a blue hull, white interior, blue canvas top. (Vvog, T2167) Hi s
only hobby was fishing. He said that he did not drink. (vos,

T2168) He bought this 1976 Bayliner from M. Derek Galpin for
$2,100 and sold it to M. Carlton for $5,000. (V98, T2168)

Bob Foley went over to Chandler's house on Menorial Day, 1989.
(V98, T2167) They went out in the boat. It had a marine radio and
Chandl er knew how to use it. (vosg, T2169) That weekend Chandl er
sold M. Foley a couch and when he returned hone, Chandler, his
wife and his daughter followed him back to about Sanford because
the lights weren't working on his trailer. (vog, T2169) They
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turned right around and drove homne. (V98, T2170)

Chandl er testified that he worked the week after Menorial Day,
but he could not remenber exactly what he did on May 31 or on June
1, 1989. (V98, T2170, 2175)

Chandler did recall neeting Mchelle Rogers on June 1.
According to him Christe was hanging out of the car and he never
met Joan. He only spoke with Mchelle; he never spoke with anyone
el se. (V98, T2180) Chandler was returning from an estimate and he
stopped at a gas station on 50th and | 4. \Wen he came back out,
M chel |l e asked himif he knew where the Days Inn on Sixty was.
There was a Days Inn right there where they were tal king. He
pointed it out to her and Christe stuck her head out of the car
hol l ering, "Rocky Point. Rocky Point." Chandler told them they
did not want this one. They wanted the one on Courtney Canpbell
Causeway. (V98, T2176) He said that he was very famliar with it.
He gave them directions. He said to take the expressway and go
around. He did not pay any attention to where they went. He said
the conversation took a total of two minutes. (vos, T2177)
Chandl er indicated on a map introduced by defense counsel the
directions he gave to the wonen. According to the map and his
directions, in order to get on the interstate, one would have to go
onto Colunbus Drive; which was less than a mle away. (V98, T2179)
Chandl er said that he did not wite the directions. That they had
a pamphlet and he just wote it on top of the panphlet. (V98,
T2180) He sinply printed on the top of the brochure, "Route Sixty,
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Courtney Canpbell Causeway, Days Inn." (98, T2181) That's all he
sai d he did. He did not draw any directions. (veg, T2182)
Chandl er testified that he never saw those people again in his
life. (vog, T2182) He did not kill those people. (veg, T2182)
He did not take them out on his boat. (98, T2182)

Chandler testified that he probably gave screens to Rollins
Cooper on June 1 but he could not say so for sure because his
menory was not |ike that, (V98| T2183) Chandl er never told
Rollins Cooper that he had a date with three wonen. Nor did he
have a date with three wonmen. Chandler did not recall whether he
paid Rollins Cooper that day for the Betancur job but that based on
the records, he obviously did. (\V98, T2184)

Chandl er was surprised to see the records which indicated that
he was out on his boat that night. He thought it was the weekend
before the Fourth of July. He recalled the night the calls were
made and he was out fishing at the Gandy Bridge. He did not kill
anybody that night. He went out about 9:30 or 10:00 that night.
(V98, T2186)

He doesn't renenber exactly what time it was when he got ready
to go hone, but when he started his engine up and was pulling his
anchor in, the engine died. He started it again, it ran for a
second and stopped. He got out his spotlight and started | ooking
to see if he had an electrical problem He started snelling gas.
He pulled his big hatch away from nmy engine section and could snell

a lot of gas in the bilge. It was obvious the bilge punp was

25




punpi ng, he had busted a hose and was totally out of gas. The boat
had an inboard/outbhoard;, with the inboard tank built into it. It
had a forty-gallon tank below the deck. The top on the boat was
fibergl ass. (Vvos, T2187) He had a cover over the top of the
engi ne which was hinged. The hinges would have to be |oosened and
the whole section would slide. He slid it forward and at that time
he snelled a lot of gas. He called honme about three tinmes. Hi s
pur pose was to get assistance and none cane. He did not have
anyone he could contact to go and get him and tow him He was

stuck on the boat and he just sacked out on the boat. (98, T2188)

It got daylight and he called home. The Coast Guard came by
and he flagged them down. They told him they would conme back to
give him assistance if they could. They couldn't. Another boat
went by and he asked them for a tow to the nmarina. Wth daylight,
Chandl er could see what his problem was and he proceeded to tape
the hose where it was |eaking. [t didn't hold too well, but it did
okay. Two guys gave hima tow to the Gandy Bridge Marina, he got
five bucks of gas and went back hone. He called home again.
Chandler testified that he kept tape and spare parts on his boat.
(vos, T2189) The next day was June 2 and Chandl er picked up two
orders for jobs. (V98, T2190)

Eventual |y Chandler sold his boat to M. Carlton and bought a
26-footer with a cabin cruiser. Before he sold the boat he
repl aced the steering wheel because it was broken. Chandler said
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there were no concrete blocks at his house. Wen he bought the
house it was i mmacul ate. (V98, T2191)

During the next week, Chandler testified that he and his wfe
went to a Fourth of July party, birthday parties, Menorial Day
parties, out to dinner once or twce. Normal , everyday |iving.
(V98, T2192) In the beginning of June, 1989 the only child around
Chandl er was his daughter, Wiitney. Hs wife's son, Jay, came down
later in the summer from school in Rhode Island. (v98, T2194)

To M. Zinober’s final direct question, "Did you kill these
| adi es?" Chandl er answered, ™“I have never killed no one in ny
whole life. | have never--it's |udicrous. It's ridicul ous."

On cross examnation, Chandler admtted that he had been
convicted of a felony six tines. He had been in custody since
Septenber, 1992. (vos, T2197) He said that he was not on the

stand to talk about the rape trial; that he was not answering "no

questions of the rape trial". He said he would talk about the
Rogers homicide but that the rape case was still pending. (vas,
T2200)

Assistant State Attorney Doug Crow asked Chandler if he was
taking the Fifth Amendment and he replied, "Yes, | am" To which
M. Cowreplied, "You are afraid your answers may incrimnate you,
is that why you refuse to answer?" Chandler responded, ™“I have
i nvoked ny Fifth Amendnent from the rape case from Mdeira Beach.

| wll answer no questions, sir, that relates to that case." M.

Crow continued, "You are afraid your answers may incrimnate you?"
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Chandl er, “No.” "Then you can't take the Fifth Amendment." (v9s,
T2200)

At this point during the exchange between the prosecutor and

Chandler, the court injected, "That is correct." Chandl er was
directed, "Answer the question, or else you will have to invoke the
Fifth Anendnent privilege against self-incrimnation." To which

Chandler replied, “I invoke the Fifth Anmendnent."

Chandler testified that he left his fingerprints and
handwiting on the panphlet that the Rogers wonen had. He recalled
the driver was Mchelle as she had been standing on the driver's
side of the car. (V98, T2203)

Chandl er renmenbered reading in the paper about three bodies
floating up in Tanpa Bay. Four days later he recalled seeing the
two girls' pictures, along with the nmother's, in the paper. He did
not realize that they were tw of the same women he had met on June
L. He thought the pictures |ooked entirely different from the
peopl e he net. (Vvog, T2205) In Novenber, 1989 Chandler saw a
conposite in the paper and it was only then that he realized that
the women were the ones he had given directions to. The conposite
related to the Madeira Beach rape. (v98, T2206) Until My, 1994
when Chandl er saw the marine toll bi 1s for the evening of June 1,
1989 and the norning of June 2, he did not have any idea where he
was. (V98, T2211)

Chandl er testified that his boat has broken down before and he

has stayed out all n ght in Tanpa Bay numerous times. (V98, T2213)
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He would go out fishing all night probably two nights a week.
(V98, T2213)

Chandl er believed that it was about fifteen mnutes from the
time the boat died and he could not restart it that he made the
first phone call. (V98, T2217) He did not think that he knew the
line was broken until the norning when it got daylight, He kept
his tanks topped off and a forty-gallon tank was enpty. He knew he
had not used forty gallons of gas. He knew he had a | eak. (vas,
T2218) After Chandler called hone, there was another six or seven
hours and that he slept during that tine. (vos, T2219)

He said he called the Coast CGuard and they told himto call a
tow ng service. That it would cost $100 an hour to tow him He
declined. (va98, T2220) Chandl er did not call any conmerci al
services nor any of his friends who had boats. (vos, T2221)

Chandl er admtted that he had known since Novenber, 1989 that
he was a suspect in the murders. (V98, T2223) He admitted that he
fled the state because he was afraid of the Madeira Beach case.
It's connection to the homcide did not worry him that much. (vos,
T2224) Chandler testified that after the conposite came out in the
paper and on TV he went to Deltona for three days to visit Leslie
Hcks, a prior live-in girlfriend. He did not tell her that he was
a suspect in a rape and nurder. (V98, T2226) He said that he went
up to Chio to make nmoney to obtain an attorney. He was afraid the
police were |ooking for himand had his phone tapped. (V98, T2227)

Wile in Ghio he got with Rick and Kristal and obtained about
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a thousand dollars and two ounces of cocaine. He did not give it
to a |awer. He returned to Deltona. He had Kristal arrange to
have a phone call nade to his wife, Debbie, through a pay phone.
He wanted to see if the cops had been to his house on the Madeira
Beach case. He was concerned about the Rogers' case, but he was
more concerned about the Madeira Beach case. (vos, T2228)
Chandler did not recall whether it was he who asked his wife to go
to a second pay phone or if it was Kristal’s Idea. (vos, T2230)

Chandl er admitted to Kristal that he was a suspect in a rape
case. He said that he also mentioned to her that they were trying
to link the Rogers homcide to the rape case. He told her that
because he was nervous about it. He was scared. He did not want
to go to jail. He needed noney. He was not afraid of going to
jail on the Rogers hom cide. (vog, T2230) Chandler said that he
told Kristal that he was innocent of both crines. He denied that
Kristal ever went to the bathroom He said that she never left the
room (\V98, T2231)

Chandler testified that neither Kristal nor R ck were shocked
or upset with what he was telling them He thought they were
concerned about helping him obtain a lawer. He was chain-snoking
cigarettes, but he said that he always did. He snoked two, three
packs a day. He said he also always drinks a |ot of coffee. He
was positive that he did not back his car up to the building so
that the tag wouldn't be visible. (V98, T2232)

Chandl er denied telling Rick and Kristal to lie if anybody
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called looking for him He was concerned that the police mght
have had his phone tapped, but he did not think they mght try to
contact his two daughters in G ncinnati. (V98, T2233)

To the prosecutor's question, "Wre you on Mdeira Beach on
May 14, 1989, Chandler replied, “I plead the Fifth, sir." (V98,
T2234) He did admt to being famliar with the John's Pass area.
(V98, T2234) He said that he had been out to that area prior to
May, 1989. He did not have any jobs or friends in that area.
Chandler plead the Fifth on response to five consecutive questions
regarding the Madeira Beach rape. (V98, T2235)

Chandl er admitted to keeping duct tape over the broken
steering wheel of his boat. Chandl er invoked his Fifth Amendnent
privilege twice nore in the presence of the jury regarding the rape
case. (V98, T2236)

The court adnoni shed Chandl er for refusing to answer the
State's questions. He was told that because he had taken the
stand, the State could ask him questions. He could plead the Fifth
or answer the questions. The State asked another question
regarding the Mudeira Beach rape and, once again, Chandler plead
the Fifth. Def ense counsel requested a side-bar conference and
asked for a continuing objection. (vosg, T2237) This request for
a standing objection was overruled because the court nmaintained
that she had heard him answer sone questions when she thought he
m ght have taken the Fifth. He was not taking the Fifth every

time.  (VO8, T2238)
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Chandl er said that he kept a knife on the boat but that he did
not keep any other weapons on the boat. (V98, T2238) He said the
knife was not a weapon; that it was used for fishing, cutting |ine,
cutting rope, He kept anchor line on the boat. He had two one-
hundred-foot anchors on the boat. He also had tie-off |ine which
he kept up front on the boat. The Bayliner boat did not have any
carpet in it at any time that Chandler knew of. (V98, T2239) The
boat had a Volvo engine. On the norning of June 2, in daylight
Chandl er discovered he had a broken fuel line and he put tape over
it. H's bilge punp had punped out forty gallons of gasoline into
the bay. He said that he did not know when the gas had |eaked out.
It could have |eaked out at his dock. (V98, T2240)

Chandl er said that he had an automatic bilge on his boat. At
daybreak he said that he saw three Coast Guard people in a Zodiac,
two nmen and a woman. He flagged them down with his shirt. They
came over to himand he asked them if the could tow himin. They
replied that they had to--sonething like a body was on the rock or
something was on the rock; and that they'd be right back. In the
meantine, after about ten to twenty mnutes, two guys canme by
Chandler in a boat. He flagged them (V98, T2241) They came over
and pulled himover to Gandy. He put five or six bucks of gas into
the boat and went home. Chandler did not recall the tinme he was
t owed. (V98, T2242) The boat towed himto the Gandy Bridge Marina
on the east side of Tanpa Bay. He had been out about a quarter of
a mle fromwhere the boats have to go underneath the bridge. They
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towed him about three to four mles at idle speed. (V98, T2243)
It took naybe an hour. (V98, T2244) Chandler testified that he
arrived home probably twenty mnutes to half an hour after he |eft
the marina. (V98, T2245) Chandl er said that after he got hone,
he went to work. Based on the documents Chandler previously | ooked
at, he had shown up between seven fifteen and seven thirty on June
2, 1989 at Ms. Capo's house. However, Chandler did not recall
being there at that period of tine. (V98, T226) Chandler recalled
that there were a series of phone tolls nade while he was still out
on the boat between one and two a.m and eight fifteen to nine
fifty-two. (vos, T2247)

Chandl er could not say for sure what time of day he went to
Ashley Al um num or M. Capo's. (Vas, T2248) He did not recall
talking to Ms. Capo that norning. He said that Rollins Cooper
could have picked up the materials that norning. However, Cooper's
signature was not on the material sheets for June 2. (V98, T2250)

At sonme point after his return to Deltona from G ncinnati,
Chandl er returned to his wife and daughter. He said that he didn't
know why he returned. (V98, T2251) Chandler testified that he was
still concerned that he could be arrested. He did not do anything
to try to keep people fromfinding him He went back to work. He
admtted that he had fear in his head that he was a suspect and
that his photograph was in the paper to the day he was arrested.
In July, 1990 Chandler and his wife and daughter tried to nove to
California. He did not tell his friends, even M. Foley. (Vas,
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T2252) Chandler did not tell his daughter. He said that his
sister did not know. That he was not close to his sister. He was
not close to anyone in his famly. They went to California for
fifteen, twenty days. They found it was too expensive so they cane
back. They did not return to Dalton Avenue. (V98, T2253)

Chandler testified that his business was going under and he
said that he couldn't afford the house. Hs wife's incone was
about a fourth of what she normally made. He had too many bills to
pay. He had to let them foreclose on his house. (V9s, T2254)
Chandler testified that he left Cncinnati with twenty or thirty
thousand dollars in his pocket as a result of the drug rip-off that
he and Rick Mwys did  He did not go to a |lawer to hire him
(V98, T2254)

At that time getting rmoney for a |awer on the Madeira Beach
rape case was of no concern of his. After the drug deal, Chandler
took the noney and they noved to Sunrise. After that they moved to
Onond Beach.  They stayed there a year. Then they noved to Port
Orange. He did not tell M. Foley, who was living in Port Orange,
that he was there. Hs famly did not know where he was. The
phone was in his daughter's nanme.  (\98, T2255)

The phone was in her nane because they had bad credit and
couldn't get it in their nane.  He was concerned about being
arrested in the Rogers homicide but he always thought it would be
sol ved. He was nore worried about doing a life sentence for a rape
case. The Days Inn on Courtney Canpbell Causeway was in the area
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where he lived when he lived on Dalton Avenue. (98, T2257)

Chandl er testified that he had been in the canals back where
the dock was at the Days Inn once or twice, but that he was not
real famliar with it. (V98, T2257)

Wth the aid of a photograph of the full view of the engine of
the boat, Chandler testified that the broken line was in the front
of the engine. The gas line came up from the gas tank which was
under the floor. (V98, T2261) The gas tank was bel ow deck.
Al though he repaired the gas line, he did not know whether it was
busted before the gas tank or not. (V98, T2262) Chandler had not
ever heard of an antisyphon valve. He was aware of a device that
woul d prevent the gas from | eaking out but that was with the
engine, not the tank. The line went only to the fuel punp. There
was no valve there that stopped it from coming out. (V98, T2263)
Al though he did not know if it was the top or the bottom of the gas
tank, Chandler said that the break in the line was where it went to
the gas tank. (Vosg, T2264/2265)

Chandler testified that when he gave directions to Mchelle
and Christe, Mchelle was out of the car and Christe was com ng out
over top of the driver's side w ndow Then Chandler corrected
himself and said that although he did not know where Christe was
sitting, she stuck her head out of the front w ndow. (V98, T2266)
Chandl er could not recall whether it was the passenger or backseat
wi ndow.  Mchelle handed him the brochure he wote the directions
on. (V98, T2267) The Rogers were parked down by the punps at the
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gas station and that is where he had pulled up. (Vo8, T2269
Chandler said that in giving Mchelle directions, he never
mentioned Boy Scout to them He never nentioned Colunmbus to them
He could not recall what tinme of day it was. And he did not
remenber if they drove off while he was still there. He did not
recall witing anything else on the brochure. He identified his
handwiting in pencil on the brochure.  (v98  T2270)

He had used their pencil. Hs handwiting was in pen at the
bottom al so. He had used their pen. (ha denied switching from
pencil to pen. He said that he nay have witten both in pen.
Coul d have been either. (V98, T2271) Chandler denied drawing a
line, the circle, the X, or the words on the brochure. They were
not a part of the discussion with the girls. (V98, T2273)

He did not have any casual conversation with them about Busch
Gardens; where they were from He did not notice that the tags on
their car were from GChio. He estimated Mchelle's age to be
anywhere from seventeen to nineteen. She was pretty. (V98 T2273)
He did not pay much attention to Christe. He did not give them
directions to the Westshore Mll.

Chandl er had contact with Custons agents in 1991. He denied
maki ng repeated inquiries to them as to the status of the Rogers
hom ci de investigation. (V98, T2274) The only case Chandler said
he ever discussed with Customs was making noney from selling drugs.
He never discussed the Madeira Beach rape case with them (V98,

T2275)
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The State questioned Chandler twice about the Mideira Beach
rape and he plead the Fifth both times in the presence of the jury.
(vog, T2275)

Def ense counsel's motion for mstrial based upon M. Chandler
being required to go over the privilege was denied in side-bar
conf erence. (vog, T2276) [See V98, T2276-2281 for Chandler's
invoking Fifth Amendment numerous times, answering some questions
about the Madeira Beach rape and the court's ruling on defense
counsel's notions and objections.]

M. Chandler totally disputed what Kristal and R ck My said;
it never happened. He also disputed what some of the people from
the jail testified as to what he had said. (V98, T2281)

The state presented several rebuttal wtnesses. Anmong these
wi t nessess was Detective Ral ph Pflieger who testified that he
reviewed all the evidence from the Rogers' hotel room and did not
find any Maas Brothers receipts, bags, or nerchandise tags. (V99,
T2315-20)

A cellmate of Chandler's, Edwin Qeda, testified that he
overheard Chandler tell another prisoner, Daniel Mxwell, that his
bi ggest m stake was |eaving the note in the car. (V99, T2345)

Coast @uardsnman Robert Wesl ey Shidner was recalled to the
st and. He disputed Chandler's claim that on the norning after the
Rogers were killed, he flagged down three Coast Guard people in a
Zodiac, two men and a wonan and that they told himthey had "to--
something like a body was on the rock or sonething was on the rock;
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and that they'd be right back." (Vv98, T2241) Shidner testified
. that the Coast CGuard does not make routine patrols and that on June
2, 1989, there was not a crew out on Tanpa Bay |ooking for a body.
He also testified that the standard crewis two on a boat at a
time, but that they had a three-person crew on June 4 to help
retrieve the Rogers' bodies and that on June 2, 1989, the Coast
Guard boat never left the St. Petersburg station. (V99, T2350-51)
To rebut Chandler's claimthat he was out all night because he
ran out of gas, the state presented a certified boat nechanic,
Janmes Hensley, who testified that Chandler's fuel line was possibly
still the original, it was in good shape and showed no signs of
repair. He also testified that gas dissolves tape so it would not
repair a leaking gas line. Further, fuel does not |eak out when
. there is a hole in the gas line because of the anti-syphoning
val ve. Even if the anti-syphoning valve failed, it would not have
| eaked because Chandler's tank was on the bottom of the boat wth
the gas line comng out of the top of the notor. If the gas line
broke, the engine would suck air and stop, but the gas would stay
in the tank. (V99, T2363-64)
Customs O ficer Witney Azure testified that Chandler asked
him several times about the Rogers investigation. (V99, T2378-84)
At the close of the evidence the jury returned a verdict of
guilty of nurder in the first degree, as charged. (vio1l, T2710)
The penalty phase was scheduled for the next day.

Chandl er waived the presentation of any mtigating evidence.
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Def ense counsel put on the record that he would have called a
mental health expert, as well as famly nenbers. Chandl er
confirmed that he did not wish to present any mitigating evidence.
(V102, T2741-49)

The state presented judgnent and sentences for prior armed
robberi es. (V102, T2765-66) The state also presented the armed
robbery victims, Peggy Harrington and Robert Plemons, who
testified as to the underlying facts of the prior armed robberies.
Peggy Harrington testified that while she was at a jeweler's
renmount show Chandl er robbed her and a partner at gunpoint of
$750,000 in jewelery. (V102, T2667-75) FDLE agent John Halliday
testified that the gun, as well as sone of the jewelery, was
recovered during the search of Chandler's house on Septenber 25,
1992 . (vio02, T2781)

Robert Plemmons testified that Chandler and another nman kicked
in the front door of his home in Holly HIl. Chandler hit himin
the head with a pistol. Chandler took Plemons' girlfriend in the
bedr oom where she was tied up on the bed and stripped fromthe
wai st down. Judge Schaeffer sustained an objection to Plemons'
testifying as to what his girlfriend told him had happened in the
bedroom (Vvioz, T2792)

Chandl er presented some docunentary evidence as mtigating
evidence, including college credits.

The jury returned three 12-0 reconmendati ons for death.
(V1i02, T2827-28)
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SUMMARY OF THE ARGUMENT

Despite the striking simlarities and the undeniable
connection between the two cases, Chandler contends that the trial
court erred in admtting collateral crine evidence. He maintains
that the crines were not sufficiently simlar and did not share any
sufficiently unique or wunusual characteristics so as to be
admssible as simlar fact evidence. It is the state's position
that this evidence was admssible both as simlar fact evidence
under section 90.404(2) to establish Chandler's identity, intent,
motive and plan and as inseparable crine evidence under section
90. 402.

Appel | ant contends as his second claimof error, that the
trial court commtted reversible error when it allowed the state to
cross-examne himwth regard to the sexual battery of Judy Blair,
otherwise referred to as the Mideira Beach rape, despite defense
counsel's assertion that Chandler would invoke his Fifth Anendnent
privilege with regard to the sexual battery. Wth regard to the
harnful ness of the alleged error, Chandler alleges that the danger
of the jury drawing adverse inferences of guilt from him having to
i nvoke his privilege before the jury twenty-one tinmes was so
prejudicial that the error could not be harmess beyond a
reasonable doubt. It is the state's position that no prejudice or
error has been established as the questioning was proper cross-

exam nation and Chandler conceded that the collateral crime could
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be established.

At trial Appellant's daughter, Kristal Miys, testified that
Chandler admtted to her that he had commtted the nurders and the
rape. Chandler maintained at trial that Mys had fabricated the
adm ssi ons. Chandl er inpeached Mays' testinony with evidence that
she had two notives to fabricate her claim that Chandler admtted
commtting the nurders to her; 1) Chandler's drug rip-off of Mays’
husband and, 2) the paynment she received to appear on a television
show about Chandler's case. In order to rebut the charge of recent
fabrication, the state was allowed to introduce a prior consistent
statement made by Kristal Mays to law enforcement in 1992.

Chandl er urges on appeal that Mays’ 1992 statenents to | aw
enforcement were not admssible as they were nade after her reason
to fabricate existed. It is the state's contention that the trial
court's denial of the defense objection was proper. The admi ssion
of this evidence was within the trial court's discretion and
appel lant has failed to show an abuse of that discretion.

Appel lant's fourth claim is that the prosecutor violated his
right to a fair trial by making nunerous inproper renmarks during
closing argument, including derogatory remarks about Chandler,
comrents on Chandler's assertion of his Fifth amendnent privilege
his believability and his guilt, and attacks on defense counsel and
his credibility. Appellant concedes, however, that except for one
objection to a statement referring to Chandler's failure to tell

his daughters that he was innocent, that none of the conments he is
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now chal l enging was raised to the court below.  This Court has |ong
hel d that absent a showi ng a fundanental error, the failure to

object to an alleged inproper comrent bars review. Watt v. State,

641 So.2d 355 (Fla., 1994); Street vy, State, 636 So.2d 1297 (Fla.

1994); Waterhouse v. State, 596 So.2d 1008  (Fla.  1992) .

Fundamental error is error that goes to the foundation of the case
or the nmerits of the cause of action and can be considered on

appeal w thout objection. Crumpv. State, 622 So.2d 963, 972 (Fla.

1993); _State v, DiGuilig, 491 So.2d 1129 (Fla. 1986). Accordingly,

the state maintains that this claimshould be denied as it is
procedural |y barred.

Wth regard to the one coment that was raised to the court
below, the trial court properly denied the objection as this
argument was a proper response to a defense argunent, Street v.
State, 636 So.2d 1297 (Fla. 1994), and as a prosecutor nmy properly
coment upon the defendant's failure to deny or explain

incrimnating facts when the defendant testifies. Camnetti v.

United States, 242 U S. 470, 492-95, 37 s.ct. 192, 61 1,,rd. 442
(1917); Tucker_v. Francis, 723 F.2d 1504 (11th Gr. 1987).
Appel | ant next claims that the trial court conmtted

reversible error in violation of the dictates of Koon V. Dugger,

619 So.2d 246 (Fla. 1993), in accepting Chandler's waiver of his
right to present testinony in mtigation. Al t hough appel | ant
concedes that the court inquired of both Chandl er and defense

counsel and that defense counsel delineated the w tnesses and the
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nature of their testimony, he contends that because defense counsel
did not informthe court of the content of the testinony which
could have been offered by prospective defense witnesses, that
death sentences must be vacated and this case remanded for a new
penalty phase before a new jury. It is the state's position that
the trial court's inquiry and defense counsel's responses
sufficiently conported with the dictates of Koon.

The state certainly agrees that Campbell v. State, 571 So. 2d

415 (Fla. 1990) requires the trial court to evaluate potentially
mtigating evidence and to determine if it is supported by the
evidence and whether, in the case of nonstatutory mtigating
evidence, if it is truly mtigating in nature. The state does not
agree that Judge Schaeffer's rejection of Chandler's father's
suicide as a nonstatutory mtigating factor is a violation of
Campbell. Campbell does not require a trial judge to blindly
accept nonstatutory mtigating factors urged by a defendant wi thout
eval uation as to whether it was established and whether it is truly
mtigating.

Appel lant  contends that the jury instruction given in the
instant case was unconstitutionally vague. It is the state's
contention that this claimis procedurally barred and w thout

nerit. To paraphrase this Court's holding in Whitton V. State, 649

So.2d 861 (Fla. 1994) "this instruction was approved in Hall v.

State, 614 So.2d 473 (Fla.), cert. denied, --- US ---, 114 $.Ct.
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109, 126 L.Ed.2d 74 (1993), and [Chandler] has not presented an

adequate reason to recede from that decision." 649 So.2d at 867.
Accordingly, as this claimis barred and the instruction is

constitutional, Chandler is not entitled to relief. Fur t her nor e,

in light of the particular facts of this case appellant has fajijgqq

to establish that error, if any, is harnful.
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ARGUVENT

ISSUE |

WHETHER THE TRIAL COURT VI OLATED APPELLANT' S
DUE PROCESS RIGHT TO A FAIR TRIAL BY ADM TTI NG
EVI DENCE THAT HE SEXUALLY BATTERED JUDY BLAIR

In Septenmber of 1989, Detectives investigating the Rogers'
homi ci des becane aware of the May 15, 1989 rape of Canadian tourist
Judy Blair onboard a boat in the Tanpa Bay area. They immediately
recogni zed the significance of the simlar pattern reflected in the
conmi ssion of the two crimes only days apart. Based on a conposite
drawing made by the rape victim Judy Blair, Chandl er  was
apprehended and identified as the same person whose handwiting and
pal nprint were on the brochure in the Rogers' car.

The ability of the police to accurately predict that the sane
person was connected to both incidents is conpelling evidence of
the rape case's probative value. The comon features of the crines
are difficult to ignore. Both cases involve the attenpt to lure
multiple young female tourists onto a blue and white boat by a
stranger who exploits a chance encounter. The stranger, by both
providing help, (directions or a car ride through a "high crime
area") and engaging in small talk (claimng to be from the same
area that the Canadians were from and actually being from the sane
state as the Rogers' wonen) presented such a nonthreatening

demeanor that he convinced the women to voluntarily board his boat
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within the first 24 hours after he had met them  The wonen in each
instance were restrained physically, and based upon the absence of
physical injury, controlled by intimdation. Duct tape was
available to be used and was actually used or threatened to be used
to cover their nmouths to nuffle screams and cries for help.

Significant portions of both incidents occurred on weekdays,
indicating a flexibility of work schedule of the person initiating
the assault and an exploitation of the |essened recreational boat
traffic during weekdays. Both incidents occurred under cover of
ni ght and in extensive bodies of water which served to enhance
secrecy and prevent discovery. In both cases, the victims' clothes
were renoved fromthe waist down. \Wiile the conplete nature of the
sexual assault on the Rogers' wonen cannot be reconstructed, all
victime were clearly the recipients of unwanted sexual conduct by
their assailant. In both instances the perpetrator called hone to
his wife via the marine operator. In one incident the victim was
threatened with deadly force, in the second incident deadly force
was actually used. The incidents occurred within a nmatter of days
in areas wth which Chandl er concedes he was associ ated and to
victims that Chandler admts meeting.

Despite these striking simlarities and the undeniable
connection between the two cases, Chandler contends that the trial

court erred in admtting the collateral crine evidence. He
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maintains that the crimes were not sufficiently simlar and did not
share any sufficiently unique or unusual characteristics so as to
be adm ssible as simlar fact evidence. It is the state's position
that this evidence was admssible both as simlar fact evidence
under section 90.404(2) to establish Chandler's identity, intent,
motive and plan and as inseparable crine evidence under section
90. 402.

As a general rule, evidence of other crimes or acts my be
adm ssible if, because of its simlarity to the charged crine, it

is relevant to prove a material fact in issue. Brvan v, State, 533

So.2d 744, 746 (Fla. 1988), cert. denied, 490 U S. 1028, 109 s.Ct.

1765, 104 L.Ed.2d 200 (1989); WIllians v. State, 110 So.2d 654

(Fla.), cert. denied, 361 U S. 847, 80 s.ct. 102, 4 L.Ed.2d 86
(1959). The broad rule of admssibility based on rel evancy,
commonly known as the Wllianms rule, is codified at §90.404(2) (a),
Florida Statutes. That provision provides: "Simlar fact evidence
of other crinmes, wongs or acts is admssible when relevant to
prove a material fact in issue, such as proof of notive,
opportunity, intent, preparation, plan, know edge, identity, or
absence of m stake or accident, but is inadm ssible when the
evidence is relevant solely to prove bad character or propensity."
Fla. Stat. §90.404(2)(a). Athough simlarity is not a requirenent

for adm ssion of other crinme evidence, when the fact to be proven
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is, for exanple, identity or common plan or scheme it is generally
the simlarity between the charged offense and the other crine or
act that gives the evidence probative value. The simlarities
between the charged and collateral offense will necessarily differ
depending on the purpose to be served and the issues to be proven.

Such evidence may al so be admissible, even if not simlar, if

It is to prove a material fact in issue. Pittman v, State, 646

So.2d 167, 170-171 (Fla. 1994), citing, Brvan v. State, 533 So0.2d

at 747. See, also Cruymp v. State, 622 so.2d 963, 967-68 (Fla.

1993) Rel evance, not necessity, is the standard for
adm ssibility. The evidence need not prove the defendant's gquilt
of the charged offense if ‘it is in the nature of circunstantial
evidence formng part of the web of truth" proving the defendant to

be the perpetrator, Brvant v. State, 235 so.2d 721 (Fla. 1970) or

would  “cast light" upon the ~character of the act under
i nvestigation. The State may intend to establish the prior crime
or bad act for one or nore of several purposes.

The requirenent of simlarity is nost denmandi ng and nost
strictly applied, when the collateral crime's relevance is to prove
identity of the perpetrator through showi ng the useof a similar
nodus operandi. Courts have repeatedly held that the evidence nust
then show nmore than the nmere simlarity inherent in conmtting the

same or simlar crime. i.e., Braen V. State, 302 so.2d 485 (Fla.
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App. 2d DCA 1974). The nore denmanding similarity requirenent
applicable to proving identity through nodus operandi is not
applicable when simlar fact evidence is used to prove other issues
such as intent or know edge. Amorgs v , 531 So.2d 1256 (Fla.

1988). See also, Brvan v. State. 533 So.2d 744 (Fla. 1988).

In the instant case, after hearing all the evidence, the trial
court entered a detailed order setting forth the basis for
admtting the collateral crine evidence.® The Court found as
foll ows:

The followng are the simlarities in the
crimes that were tried (the three Rogers'

hom cides) and the WIlians Rule testinony
allowed at the trial (the Blair rape):

1) Al | the victins were tourists
vacationing in the Tanpa Bay Area.
2) The victine were all white fenales,

ranging in age from 14 to 36. Judy Blair was
25, Joan Rogers was 36 and her two children
were 14 and 17. \Wiile the Defendant asserts

the age  differences are signi ficant
dissimlarities, these wonen are, by this
Court's assessnent, all young. This is not

the type dissimlarity in sonme of the cases
where the victins are "young" and "elderly,"
Peek v, State,488 So0.2d 52 (Fla. 1986), or
are 76 years old and 15 years ol d. White v,
State, 407 So.2d 247 (Fla. 2d DCA 1981).

3) Al the female victins are simlar

'Appellant alleges that the trial court did not enter an order
specifying the simlarities until after the trial. (Brief of
Appel lant, pg 74) The record shows, however, that upon denying the
Chandler's pretrial Mtion in Limne to preclude the introduction
of the collateral crime evidence, Judge Schaeffer entered an order
delineating some of the apparent simlarities and noting that the
order was subject to revision or reversal upon the presentation of
evi dence. (V56, T9457~58)
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in height and weight:

Joan Rogers 57" 125 | bs.
M chell e Rogers 576" 114 | bs.
Christie Rogers 5'4% 95 |bs.
Judy Blair 55" 110 Ibs.
4) ALl the wvictins (plus Barbara

Mttram Judy Blair's friend) met up with the
Defendant, who was a stranger, by a chance
encounter where he renders assistance to the
victims. (Blair/Mottram -- Defendant is
outside a 7-11 and the Defendant calls to the
wonen and strikes up a conversation. He finds
out they are tourists and tells them they are
in a dangerous area and shouldn't be out
wal king after dark. He offers to drive them
to John's Pass where they are planning to neet
friends. = Rogers -- The Rogers are |ooking for
directions to their motel. A crude map of the
area was found in the Rogers' car  and
directions on this map in two handwitings,
one belonging to Joan Rogers and one bel onging
to Defendant. The Defendant's palm print is
on this map. These directions appear to |ead
the Rogers from a point in Tanpa to the Rocky
Point Days Inn where the Rogers had rented a
room on May 31, 1989 to arrive June 1, 1989.
This indicates the Rogers nmet the Defendant in
Tanpa and he assisted them in locating their
hotel .)

5) Wthin 24 hours of this chance
encounter with the Defendant, all the victins
agree to go for a sunset cruise with him

6) The Def endant was non-threatening
and convincing that he was safe to be with
al one. Both Blair and Mottram State the

Def endant was non-threatening. They described
t he Defendant as friendly, warm and one who
invoked their trust. \ile we will never know
what he said to the Rogers, one can only
assune a nother would never allow her two
daughters to go out on a boat with a virtual
stranger at sunset unless he seemed very safe
and non-t hreatening.

7) A blue and white boat was used for
both crimes. M. Blair has identified
Defendant's blue and white boat as the vessel
where the rape took place. Joan Rogers wote
the general directions from the hotel to the
boat ranp where her car was found. The note
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said "blue w/ wht". Expert  testinony
established the Rogers' wonen were put in the
water from a boat. The Defendant was on his
boat when the nurders occurred. The jury
determned the Rogers were on the Defendant's
blue and white boat.

8) A canera was taken to record the
sunset in both crinmes. Ms. Blair says the
Def endant encouraged her to bring her canera
to take pictures of the sunset, which she did.
The Defendant ripped the film from her canera
after the assault and destroyed it and w ped
his prints from her canera. Wile we don't
know what was said to the Rogers, it is clear
a new roll of filmwas put into their camera
bef ore boarding the blue and white boat at
sunset and their canera and the filmin it has
never been found.

9) Duct tape was used or threatened to
be used. In the Blair case, when the victim
began scream ng and crying, the Defendant said
"shut the fuck up or 71’11 tape your nouth
shut." He threatened to tape her nmouth shut
several times. The Defendant had used duct
tape on his steering wheel that day. Each
Rogers victim had simlar duct tape on her
mout h/ f ace. One can readily surmse it was
used to quiet the screamng and crying of the
Rogers' wonen during the Defendant's assaults.

- 10) There was a sexual motive for both
crines. Ms. Blair was raped by the Defendant.
Her clothes were renoved during the assault
onlv from the waist down. Al three Rogers'
wonren were found naked gply from the wai st
down. Since the Rogers' wonen's |egs were
tied together, no explanation exists except
that their clothes were removed prior to being

thrown in the water. It is inconceivable that
this nother and her two daughters got naked
fromthe wai st down for a stranger. It is

unknown whether the Rogers' wonen were raped
or not since the state of deconposition does
not allow the nedical examner to render such
an opinion. However, the naked state of this
mot her and her two daughters allows this court
to make the obvious conclusion that some non-
consensual sexual activity occurred with the
Rogers' wonen prior to their being thrown off
the Defendant's boat.
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11) The crimes occurred in |arge bodies
of water in the Tanpa Bay area on a boat under
the cover of darkness. M. Blair was raped in
the Defendant's boat at night in the Qulf of
Mexico. The Rogers' wonen's bodies were found
in Tanpa Bay. Expert testinmony established
their bodies were thrown off a boat. The tine
of death establishes the crimes occurred
during the late evening hours of June 1 or in
the very early norning hours of June 2.
Whi chever it was, it was definitely dark.

12) Homcidal violence occurred or was

t hr eat ened. The Rogers' victins were killed
through hom cidal violence. M. Blair alleges
the Defendant threatened to kill her unless

she had sex with him The Defendant was upset
Ms Blair did not bring Ms. Mottramw th her

for the sunset cruise. He had insisted she
bring her. He told a jailhouse informant the
only reason Ms. Blair was still "around" is

because she had "someone waiting for her back
at the dock"™ (presunmably M. Mttranm. It has
al ways been the State's belief that if M.
Mottram had gone with Ms. Blair, neither of
them would be alive. (Based on what happened
to the Rogers' wonen when all the w tnesses
were aboard the Defendant's boat, this theory
Is easily believed.)

13) The two crimes occurred within 17 or
18 days of each other. The Blair incident
occurred My 15, 1989. The Rogers incident
occurred either June 1, 1989 or the early
hours of June 2, 1989.

14) Tel ephone calls were nmade to
Defendant's honme from his blue and white boat
while he was in the water, either before or
after both of these crines.

Dissimlarities also exist, as they do in

al most all  WIliams Rule cases. The
significant dissimlarities are:

a) Restraints vs. no restraints. Ropes
were used to bind the hands and feet of the
Rogers' victins. Al t hough rope was seen on
the Defendant's boat by M. Blair, none was
used. Wiile this may seemsignificant at

first blush, it nust be renenbered that M.
Blair was intimdated by the Defendant and
could easily be controlled without restraint
by the | arger Defendant who had the all eged
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victimwell out in the GQulf of Mexico with
nowhere to go but to swim for it as she says
the Defendant suggested. The same cannot be
said for controlling three women. Surely one
or two of the Rogers' wvictinms could be roam ng
the boat (Il ooking for a weapon, etc.) while
the Defendant was attacking another victim or
all  three could have ganged up on the
Def endant . So restraints, suc% as rope, would
be required to control three victins at one
tinme, especially  without other  physical
viol ence being used, such as knocking out a
victimor beating the victins, etc. It shoul d
be noted that no such signs of trauma existed
in any of the four victins.

b) Three victims were killed, unknown
if raped -- one raped and only threatened to
be killed. Dependi ng on how one | ooks at
this, this my be a simlarity -- death vs.
threats of death. No one knows why the
different end results. Could it be Ms. Blair
succunbed to the sexual advances of the
Def endant and the Rogers did not (“Is sex
worth losing your life over?) Could it be the
Def endant had nore violent thoughts that he
woul d have carried out had Barbara Mttram
agreed to acconmpany M. Blair as the Defendant
insisted, and was di sappoi nted when she did
not . ("The only reason she is still around is
because soneone was waiting for her on the
dock.") Wre the three Rogers' wonen raped
before they were thrown from the Defendant's
boat, all naked from the waist down? ("They
are looking for ne for raping these wonmen" or
he was "accused of raping three wormen." One of
these two statements was made by the Defendant
to Rick Mays. In truth, he was being accused
of murdering three wonen, and raping one.
Only the Defendant would know if the three
Rogers' wonmen were raped. Was his statenent
to Rick Mays a Freudian slip?) In any event,
this is not fatal. Many of the cases by the
attorneys in their argunent s regardi ng
Wlliams Rule evidence have victims who I|ive
and others who don't. See for exanple, _Schwab
v. State 636 So.2d 3 (Fla. 1994); Hoeffert v,
State, 617 So.2d 1046 (Fla. 1993).

c) The concrete bl ocks. The Rogers'
women were found with a rope around their neck
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tied to a concrete block or some other heavy
obj ect .. This is really a by-product of the
murders. Cearly these were used in an effort
to weight the bodies down to avoid detection.
Since Ms. Blair was not killed, there was no
purpose for a concrete block in the Blair
rape.

It cannot be doubted that the unique
simlarities in these two crines tie the sane
individual -- COba Chandler -- to both crimes.
After all, it was when the police nade the
connection between the two cases and it
appeared in the newspaper that the Defendant
hi nsel f knew of the connection and
unexpectedly left town and went to see his
daughter and son-in-law in a panic. There is
no doubt that it was the connection nade
between the two cases that ultimately led to
the Defendant's arrest for both.

Rel evant evi dence is adm ssi bl e. The
Blair rape case was relevant to help establish
the Defendant's identitv as the Rogers'
murderer. The Blair rape case was relevant to
show the Defendant's plan, scheme, intent and
motive to lure women tourists aboard his boat
for a sunset cruise, and when it got dark, to
commt violence upon them The Bl air r ape
case was relevant to establish Defendant's
opportunity to commit the Rogers’ murders
aboard his boat. Wthout Judy Blair and
Barbara Mttrams testinmny, what jury could
possibly believe Ms. Rogers and her two
children would board Chandler's boat for a
sunset cruise within 24 hours of having net
hin? This was a critical question the State

had to answer at trial. The Blair incident
was relevant and necessary to answer the
questi on. It is because Judy Blair did the

exact same thing within 24 hours of having net
Chandler, wth no fear for her safety, that
the jury had rel evant evidence to prove (ha
Chandl er had the same opportunity to lure the
Rogers’ wonen aboard his boat and to their
ultimate deaths.

Because the WIllianms Rule evidence is
relevant for all of the above purposes, and
not solely to prove bad character or
propensity, the Wllians Rule evidence is
adm ssible, and, accordingly, it is
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Ordered and Adjudged that the request by
the State to allow WIllians Rule evidence of

the Blair rape in the trial of the Roger's
hom cides is granted.

(V68, R11579-83)

Appel I ant chal l enges both the legal and the factual basis for
this order.

First, he claims that taken individually none of these
characteristics is unique; that it is common to target tourists and
women as victims, that blue and white boats are common, marine
phone calls are common and that the comm ssion of crimes during the
two-week period between the crimes was conmon. This Court has
repeatedly stated that the proper consideration is not whether the
i ndividual characteristics are wunusual, but whether when "taken
together these features establish a sufficiently unusual pattern of
crimnal activity." Crump v. State, 622 S0.2d 963, 967-68 (Fla.
1993). In Crump this Court considered a simlar argunment and held
that collateral crime evidence is adm ssible when the conmon
features considered in conjunction with each other establish a
sufficiently wunusual pattern of crimnal activity. This Court
specifically stated:

Al though the comon features between

Smth's murder and dark's murder may not be
unusual when considered individually, taken

t oget her t hese features establish a
sufficiently unusual pattern of crimna

activity. The common features of the two
crimes include: bot h victins wer e

African-Anerican wonmen with a simlar physica
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build and age (Cark was twenty-eight years
old, five feet, two inches and wei ghed 117
pounds; Smth was thirty-four years old, five
feet, five inches tall and weighed 120
pounds) ; Crunp admtted to giving a ride to
each victimin his truck in the sane area, off
Col unbus Boulevard in Tanpa; Crump adnitted
to the police that he argued with each victim
while giving the victims a ride in his truck;
both victins' bodies showed evidence of
ligature nmarks on the wists; both victins
died from nmanual strangulation; both victins'
bodi es were found nude and uncovered in an
area adjacent to ceneteries within the

distance of a mle from each other; and the
victime were murdered at different sites from
where the bodies were discovered. The

cunul ative effect of the numerous simlarities
between the two crinmes establishes an unusual
nodus operandi which identifies crump as
Cark's nurderer. Thus, we find no error in
the adm ssion of the WIlians rule evidence.

Crump v. State, 622 So.2d 963, 967-
68 (Fla. 1993).

Simlarly, in Chandler v, State, 442 50.2d 171, 173 (Fla.

1983) this Court noted that while the conmon points shared by the
defendant's Texas crine and the crinme charged bel ow may not be
sufficiently unique or unusual, when considered individually, to
establish a common nodus operandi, that the points when considered
one with another, establish a sufficiently unique pattern of
crimnal activity to justify admssion of evidence of Chandler's
collateral crime as relevant to the issue of identity in the crinme
char ged.

Further, it nust be noted that despite Chandler's claim that

the rape and/or nurder of young attractive female tourists on boats
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is comon, Chandler has not cited a single case that has remotely

simlar facts. Not surprisingly, a CDROM search of all Florida

cases reported in Southern Second does not reveal any cases wth

renmotely simlar facts. Conpare, Buenoano v. State, 478 So.2d 387

(Fla. 1st DCA 1985) (son drowned for insurance); Shapiro v. State,

345 So.2d 361 (Fla. 3d DCA 1977) (sale of nurder victinms boat

adm ssible WIlliams rule); wWithers V. State, 104 $o0.2d 725 (Fla.

1958) (young boys sexually assaulted and drowned).

Chandl er also urges that nine of the court's fourteen findings
of simlarity are unsupported by the evidence. He urges that the
court's finding of simlar age is incorrect because Judy Blair was
25 years old, whereas Joan, Mchelle and Christe were 36, 17, and
14, respectively. What the trial court actually stated was that;
“[tlhe victins were all white females, ranging in age from 14 to
36. Judy Blair was 25, Joan Rogers was 36 and her two children
were 14 and 17. Wiile the Defendant asserts the age differences
are significant dissimlarities, these wonen are, by this Court's
assessnent, all young. This is not the type dissimlarity in sone
of the cases where the victins are "young" and "elderly," Peek v.
State, 488 so.2d 52 (Fla. 1986), or are 76 years old and 15 years

old. Wite v, State, 407 So.2d 247 (Fla. 24 DCA 1981).” This

Court has affirmed a trial court's finding of simlar age where the

victinms were several years apart but nevertheless still young
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wonen. Crump v. State 622 So.2d 963, 968 (Fla. 1993) (twenty-eight

years old and thirty-four years old); Duckett =+, State, 568 So.2d

891, 895 (Fla. 1990) (evidence established Duckett's tendency to
pi ck up young wonen, where evidence indicates that the victim
appeared to be older than her actual age, collateral crine evidence
adm ssi bl e). The Rogers and Judy Blair were all young attractive
wonmen who were simlar in height and weight. The trial court's
finding is well supported.

Regarding finding nunber 4, Chandler contends that the |[evel
of assistance he gave to Judy Blair was considerably different from
the mninmal assistance he gave to the Rogers. This argument is
conpl etely di singenuous. It is clear that Chandler provided the
Rogers with assistance and that it was of sufficient nmagnitude as
to convince Joan Rogers to take her two daughters on a boat trip
with Chandl er. A fact does not have to be identical to make it
simlar.

Chandl er also challenges the court's finding that the prom ses
of sunset photographs were used in both cases. Judy Blair
testified that Chandler made such an offer to her and went so far
as to assist her in this endeavor. The evidence also supports a
conclusion that the Rogers were lured onto the boat with just such

a promise; they had a camera that was m ssing, they had taken

photographs at the hotel just before disappearing, and they
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di sappeared near sunset. (V94, T1610, 1613)

Fi nding nunber 6, Chandler's use of nonthreatening behavior,
is supported by his own testinony and can be deduced fromthe
evi dence before the court.

Finding nunber 9, that duct tape was used or threatened to be
used, is also well supported by the evidence. As the trial court
found, when Judy Blair began screamng and crying, Chandler said
"If you don't shut the fuck up, 1'm going to tape your nouth shut"
and threatened to tape her nouth shut several tines. (V94
T1616,1618) Chandler had used duct tape on his steering wheel that
day. As the court also noted, each of the Rogers victins had
simlar duct tape on her nouth/face. (v88, 89, 91, T742, 805-07,
950) The fact that Judy Blair was alone (despite his efforts to
the contrary) limted the necessity to carry through on his threat
to tape her mouth shut. Wth three victims to control, it takes no
great leap of logic to ascertain Chandler's need to resort to
taping or otherwse restraining his victins.

Appel | ant further suggests that the fact that the Rogers wonen
were nurdered and Blair was not, reflects a difference in result
that precludes admssibility. The case |aw sinply does not support
this analysis.

The original WIlliams case itself illustrates that a

difference in result does not elimnate the probative value of the
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evi dence. In Wllians v. State, 110 So. 24 654 (Fla.), cert.

denied, 361 US. 847 (1959), the victim had been stabbed with an
ice pick in the chest and repeatedly raped by an assailant who had
wai ted hidden in her car in a Wbb's City parking |ot. This Court
ruled that an earlier incident in which a potential victimhad
entered her vehicle in that parking | ot and seen the defendant
lying on the floor was relevant to showing the defendant's pattern
of behavior, even though he had fled when confronted by the victim
been chased down by police and clainmed to have m staken the car for
that of a famly nenber.

More recently, in Schwab v. State, 636 so.2d 3, 6-7 (Fla.

1994), this Court reviewed a simlar case and held:

There are significant simlarities anong
the four incidents. The victinms ranged from
eleven to fifteen years of age and had simlar
physical attributes, i.e., all were short, had
blond hair, and weighed less than one hundred
pounds. Schwab ingratiated hinself with the
famly of one of the witnesses, as he did with
the instant victim and attenpted to befriend
the others before offering them rides. He
hel d each at knife point and admttedly cut
the instant victims clothes off with a knife.
The major difference is that the instant
victim but not the others, was killed, but it
Is not required that the collateral crine "be
absolutely identical to the crinme charged."
Core, 599 So.2d at 984. When consi der ed
toget her, the conmon poi nts form a
sufficiently unique pattern so as to be
adm ssible, and the trial court did not err in
admtting the testinony of these w tnesses.

Schwab v, State, 636 So.2d 3, 6-7
(Fla. 1994) (enphasis added)
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.A

Accord, Randolsh v. State, 463 so.2d 186 (Fla. 1984)

(evidence of a previous gunpoint robbery was sufficiently simlar
to show a cormon nodus operandi was used in a later robbery nurder,

even though the first victim was unharned); Kight v. State, 512

So.2d 922 (Fla. 1987) (collateral crine evidence that the defendant
had robbed another black cab driver at knife point was relevant in
proving the murder of another black cab driver, even though the

first drive had "fortuitously" escaped with his life); Duckett v.

State, 568 So0.2d 891, 895 (Fla. 1990) (first two victins were
nei t her raped nor murdered and |ast was both sexual |y assaulted and

murdered); Hoeffert v. State, 617 So.2d 1046 (Fla. 1993) (the use

of collateral crine evidence approved where three prior victins
were nerely rendered unconscious and then choked in a different
manner for apparent sexual gratification, as opposed to the nurder
victim who was found partially clothed in his residence and had
died of asphyxiation.)

In the instant case, we know that Chandler indicated a
willingness to nurder Judy Blair in the event she did not conply
with his demands. This is true even though Chandler knew that Judy
Blair's friend Barbara Mdttram knew that Judy Blair was with
Chandl er and could possibly identify him his boat, and his car.
In the Rogers' case, no identifying wtnesses were remnaining.

Furthermore, while the trial court in finding number 9 noted the
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simlar

vi ol ence,

use of hom ci dal

vi ol ence and the threat of hom ci dal

the court also noted in the category of dissimlarities

that Chandler did not kill Judy Blair. Judge Schaeffer analyzed

this distinction as follows:

As found by the trial judge,

clearly neets the striking simlarity requirement

"Three victins were killed, unknown if raped -
- one raped and only threatened to be killed
Depending on how one |ooks at this, this nay
be a simlarity -- death vs. threats of death.
No one knows why the different end results.
Could it be Ms. Blair succunbed to the sexua
advances of the Defendant and the Rogers did
not ("lIs sex worth losing your life over?)
Could it be the Defendant had nore viol ent
t houghts that he would have carried out had
Barbara Mt-tram agreed to acconpany M. Blair

as the  Defendant i nsi sted, and  was
di sappoi nted when she did not. ("The only
reason she is still around is because soneone

was waiting for her on the dock.") Wre the
three Rogers' wonen raped before they were
thrown fromthe Defendant's boat, all naked
from the waist down? ("They are |ooking for
me for raping these wonen" or he was "accused
of raping three wonen." One of these two
statenents was made by the Defendant to Rick
Mays. In truth, he was being accused of
murdering three wonen, and raping one. Only
the Defendant would know if the three Rogers'
wonen were raped. WAs his statenent to Rick
Mays a Freudian slip?) In any event, this is
not fatal. Many of the cases by the attorneys
in their argunents regarding WIllians Rule
evi dence have victims who live and others who
don't. See for exanple, Schwab v. State, 636
So.2d 3 (Fla. 1994); Hoeffert v. State, 617
So.2d 1046 (Fla. 1993).~

(V68, T11582-3)

to prove a common nodus operandi and therefore identity.
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the evidence is also quite relevant and adm ssible to prove other
material issues such as notive, to establish a comon pattern of
conduct and to disprove defense argunents. \Wile the intent of the
defendant when he tied the victinms up, weighted their bodies down
and threw them overboard nay be readily apparent, his intent at the
time of the confrontation when he gave them directions is of
crucial  significance. Chandl er maintained that his was an
accidental encounter and his notive was sinply to assist the
victims. Chandler's conduct with Barbara Mttram and Judy Blair
establishes a'pattern that is relevant to and casts light on the
nature of his actions in the Rogers case. As one court has noted,
"The nore frequently an act is done, the less frequently it is
innocently done." Jensen v. State, 555 So.2d 414 (Fla. 1st DCA
1989) .

Appellant's reliance on this Court's decision in Drake v.

State, 400 So.2d 1217 (Fla. 1981) and Peek v. State, 488 So.2d 52

(Fla. 1986) is msplaced. In Drake this Court explained "The node
of operating theory of proving identity is based on the simlarity
of and the unusual nature of the factual situations being conpared.
A nere general simlarity will not render the simlar facts legally
relevant to prove identity. I1Id. at 1219. The Court went on to
rule inadm ssible evidence that Drake had bound the hands of two

wonen during separate sexual assaults, one whom he choked, a second
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whom he struck, then broke off the attack. These cases were not
sufficiently similar  to the charged nurder where the victim
al though simlarly bound, had been stabbed to death and there was
no proof of rape or sexual activity. Since the only common thread
in all three cases was the binding of the hands behind the victims
back, this was not of such a special character or so unusual as to
point to the defendant. Id. Mreover, the Court rejected the
State's suggestion that the evidence was relevant to show that
fear of a parole violation on the first assault had notivated Drake
to break off the assault on the second victim but rape, then
murder, the final victim

In Peek V. State, 488 So.2d 52 (Fla. 1986), this Court found
even less simlarity between the two sexual batteries than had been
apparent in Drake. The white female victins lived in the sane city
and attacked within two nonths of one another. One had been
severely beaten, strangled and tied to the bedpost after
assailant cut the phone wires and gained forced entry by cutting
through the screen, while the other victim had not been bound or
beaten, had not had her tel ephone wres cut and had not been
subjected to a forced entry of her honme. (One victim was elderly,
the other young; one was assaulted in daylight, the other in
darkness.

Clearly, neither Drake nor Peek provides support for the
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def ense contention t hat the Madeira Beach rape case is
insufficiently simlar to justify adm ssion. The Blair and Rogers'
cases share a plethora of wunusual circunstances, including that the
victinms targeted were female tourists, whom Chandler |lured onto,
then forcibly restrained on a blue and white boat in the Tanpa Bay
area waterways. In both incidents Chandler silenced or threatened
victine with tape kept on the boat. Both had their clothes renoved
from the waist down. Nei t her group of wonmen was acconpanied by a
male at the tinme of the first encounter; their attacker offered
bot h assistance, both boarded the boat (perhaps for a second tine)
at or around sunset and took cameras with them onto the boat.

Al t hough the uniqueness of the fact pattern in these cases has
made it inpossible to find a case directly paralleling the instant

cases, Duckett v. State, 568 sSo.2d 891 (Fla. 1990) is analytically

very simlar. In Duckett, this Court approved the adm ssion of

evi dence showi ng that the defendant had a "tendency to pick up
young, petite wonmen and make passes at them while he was in his
patrol car at night, on duty, and in his uniform" Id. at 895.

The victim in that case was a Il-year-old girl who was |ast seen
with the defendant (a nunicipal police officer) at his patrol car
near a convenience store. The victims body was later found in a
| ake, having been sexually assaulted, strangled and drowned. A

pubic hair simlar to Duckett’s was found in the victinms
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underpants and tire tracks in the mud near the |ake were the sane
make and design as used on the city's two police cruisers. No
bl ood was found in the defendant's vehicle, nor was any nud or
debris from the lake found on his person or on the cruiser. The
State presented evidence of two sexual encounters between Duckett
and young wonen as "WIIlianms Rule" evidence. On one occasi on
Duckett had encountered a petite nineteen years old woman who was
| ooking for her boyfriend. Sayi ng he was al so | ooki ng for her
boyfriend, he drove the victimaround. While in the car, he placed
his hand on her shoulder and attenpted to kiss her, but stopped
when she refused. Some nonths |ater picked up a second, petite 18
year old wonman who was wal king along the highway. He drove her to
a remote area, parked the car, then placed his hand on her breast,
and attenpted to kiss her. \Wen she resisted, he stopped and drove
her to where she requested. Clearly, there were dissimlarities in
the age of the victins and in the end result. Nei t her of the
"Wlliams Rule" victins were raped and, as in the instant case,
only the final victimwas murdered. Moreover, since the victim was
dead and the defendant denied invol venent, there was no direct
evi dence of exactly how or where the fatal assault had occurred.
The instant case presents far greater simlarities than did
the evidence held adm ssible in Duckett. As previously noted, all

were tourists and were from areas of the country with which the
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defendant could claim famliarity. Four of the five were much
younger than Chandler and would be considered attractive. The age
and maturity differences are no greater than the difference between
18 and 19 year olds in Duckett and the final 11 year old nurder
victim Also the same variance in sexual activity is greater in
Duckett than in the instant case. The WIlliams Rule victins in
Duckett were touched and ki ssed but not raped as had been the
murder victim  Athough both victins had been the objects of the
defendant's sexual intentions, the incidents do not reflect any
greater degree of simlarity than in the instant case.

The collateral crime evidence in the instant case is relevant
and material to a nunber of issues and was properly admtted. The
use of this evidence is not a case of the State using unnecessary
evidence nerely to show propensity or bad character. The evidence
was a central and crucial point of the State's case. The evidence
shows a common nodus operandi, establishes the notive and intent in
the defendant's contact with the victins and rebutted argunents
attenpting to explain these factors away.

Recently, this Court in Consalvo V. State, 21 Fla. Law Wekly

5423 (Fla. 10/12/96) held that evidence of a subsequent burglary

was admssible in Consalvo's murder trial though it may not have
qualified as simlar fact evidence as it established: how |aw

enf orcenment di scovered Consalvo's part in the nurder and the
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context in which Consalvo nmade certain incul patory statements.?
. This Court specifically stated:

The evidence was also admssible as
inextricably intertwined. As we noted above,
claimthree relating to the adm ssion of
evi dence of the Wil ker burglary was not
preserved for appeal. Nevertheless, even if it

were preserved, it would be. In Florida,
evidence of other crines, wongs and acts is
admssible if it is relevant (i.e., it is

probative of a material issue other than the
bad character or propensity of an individual).
Charles W Ehrhardt, Florida Evidence § 404.9,
at 156 (1995 ed.). See Hartlev v. State, No.
83,021, slip op. at 7 (Fla. Sept. 19, 1996)
(citing Giffin v. State, 639 So. 2d 966 (Fla.
1994), cert. denied, 115 s. ct. 1317, 131 L.
Ed. 2d 198 (1995)) (both stating that evidence
of other crines which are "inseparable from
the crime charged" is admi ssible under section
90.402).
The  \al ker burgl ary was closely
connected to the murder of Pezza and was part
. of the entire context of the crine. Wien the
police caught appellant burglarizing the
Val ker residence, they found Pezza's checkbook

on his person. It was also as a result of the
VWl ker burglary that police placed appellant
in custody. Furthernore, appellant was in

jail for this burglary when he placed the
incrimnating call to his nother and stated
that the police were going to inplicate himin
a nurder.
Consalvo_v, State, 21 Fla. Law
Weekly $S423 (enphasis added)

In the instant case, Detectives investigating the Rogers'

honi ci des became aware of the May 15, 1989 rape of Canadian touri st

“In Consalvo this Court found that while it was inproper for the
prosecutor to argue the Wlker burglary as simlar fact evidence
because it was not admtted for that purpose, it was harnless error
because the evidence was properly admtted as inextricably
i ntertw ned.
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Judy Blair. (V91l, T1123-24) They imediately recognized the
significance of the simlar pattern reflected in the comm ssion of
the two crines, only days apart. Chandler's fornmer neighbor, Joan
Steffey identified his boat, his car and his handwiting, based on
a conposite drawing nade by the rape victim Judy Blair. (V9O0,
T1016~1) Because of the rape connection, Chandler was apprehended
and identified as the sane person whose handwiting and pal nprint
were on the brochure in the Rogers' car. Furthermore, Chandler's
flight to Chio and the inculpatory statenents Chandler made to the
Mays were a result of the police connecting the two crines.
Chandler clained that at the tinme he fled to Chio he was only
concerned about the rape because he did not connect the Rogers'
phot ographs to the people he had given directions to until they
made the handwiting connection.

Thus, in the instant case, as in Consalvo, Chandler was
arrested for the Rogers' homicide because of the collateral crine
arrest and the rape evidence was admssible to explain Chandler's
flight out of state and the resulting incul patory statenents made
to Rick and Krystal Mays. As Chandler claimed that the flight was
not because he had made a connection to the women he net and gave
directions to as the Rogers until well after he returned from Onio.
Chandler's claim was that the flight to Ohio was a result only of

his fear that they were seeking him for the rape. According ly, as
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this evidence was relevant and admi ssible as inextricably
intertwined evidence, Chandler has shown no abuse of discretion.

See, Henrv v, State, 649 350.2d 1361 (Fla. 1994) (facts of prior

murder of nmother were so inextricably intertwned with murder of
son that to separate them would have resulted in disjointed
testinmony that would have led to confusion.) Heprv v. State, 649
So.2d 1366, 1368 (Fla. 1994) (facts relating to son's nurder
inextricably intertwined with facts pertaining to nother's nurder
and to try to totally separate the facts of both nurders would have
been unwieldy and likely have led to confusion.)

Chandl er also argues that in light of Judy Blair's enotional
testinony the collateral crime evidence should have been excluded.
This claim was not asserted to the court below.  Although counsel
objected to Judy Blair's «crying and claimed that it was
prejudicial, he did not assert that the collateral crine evidence
shoul d be excluded or that its adm ssion was erroneous due to
prejudice resulting from Judy Blair crying on the wtness stand.
Accordingly, this aspect of the claimis barred.

Furthernore, the record does not support his claim of
prej udi ce. Upon counsel's objection and his motion for mstrial
Judge Schaeffer made the following factual finding, "That is about
the least anount of emption |'ve ever seen from a person who says

she was raped in a courtroom It was practically nothing. It
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should - - could have been a great deal nore and not brought any
thought for a mstrial." (Vv94, T1646) The record also shows that
defense counsel admitted that he did not hear Judy Blair cry out
loud and he wasn't sure that she had tears in her eyes.
Additionally, the court noted that the jury was immediately renoved
and that Judy Blair quickly regained her conposure. (V94, T1646)

Chandl er also raises the specter of inproper prosecutorial
cooment with regard to the collateral crine evidence. However, a
review of the state's closing argument shows that no objection was
raised to the comments Chandl er now chall enges or on the basis that
Chandl er now asserts until after the state had finished closing
argunent. (Viol T 2629-38, 2669) The only objection raised during
the final closing argunent was a claim that the state had
i mproperly comented on the defendant's right to remain silent.
(V101 T 2645) The failure to raise a contenporaneous objection

bars review of this claim Waterhouse v. State, 596 so0.2d 1008

(Fla. 1992).

Based on the foregoing the state urges this Court to find

that the adm ssion of the collateral crime evidence was within the
trial court's discretion and that appellant has failed to show an

abuse of that discretion or that harnful error has occurred.
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| SSUE |1

VHETHER THE TRIAL COURT VIOLATED APPELLANT' S
RIGHT TO REMAIN SILENT REGARDI NG THE FACTS OF
THE PRIOR SEXUAL BATTERY, BY REQUIRING
CHANDLER TO REPEATEDLY INVOKE HIS FIFTH
AMENDVENT PRIVILEGE BEFORE THE JURY [N
RESPONSE TO THE STATE' S QUESTI ONS ABOUT THE
SEXUAL BATTERY.

Appel 'ant contends as his second claim of error, that the
trial court commtted reversible error when it allowed the state to
cross-examne himwth regard to the sexual battery of Judy Blair,
otherwise referred to as the Madeira Beach rape, despite defense
counsel's assertion that Chandler would invoke his Fifth Amendment
privilege with regard to the sexual battery. Wth regard to the
harnful ness of the alleged error, Chandler alleges that the danger
of the jury drawing adverse inferences of guilt from him having to
i nvoke his privilege before the jury twenty-one tines was so
prej udi ci al that the error could not be harnmess beyond a
reasonable doubt. It is the state's position that no harnful error
has been shown.

First, while the state maintains that no error was
commtted, Chandler's claim of prejudice is so preposterous, that
it should be addressed at the outset. The problemwith his
contention that the jury may have inferred his guilt from the fact
that he invoked the Fifth, is that Chandler admtted in opening

statenents that the state could prove he was guilty of the Madeira

Beach rape. (V87, T547, V98, T2160-62) Furthernore, the state
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presented both Barbara Mttram and Judy Blair who identified
Chandler as the man who sexually battered Judy Blair on the blue
and white boat off Madeira Beach approximtely two weeks before the
Rogers' nurders. Thus, long before Chandler invoked the Fifth
concerning the Madeira Beach rape, the jury had already accepted
Chandler's guilt for the Madeira Beach rape. Therefore, any
inference of guilt for the Mideira Beach rape from the invocation
of the Fifth is undeniably harniess. Simlarly, if it is
Chandl er's contention that the jury could have inferred that he was
guilty of the Rogers' nurder because he took the Fifth as to the
Madeira Beach rape, the same reasoning applies. The jury was no
nore likely to think he was guilty of the nurders because he
generally refused to answer questions on cross-examnation than it
woul d have based on the defense's prior adm ssions concerning the
Madei ra Beach rape and Barbara Mttram and Judy Blair's
identification of him Under either premse, error, if any, is
harm ess beyond a reasonable doubt.

Secondly, the state maintains that no error has been shown.
Chandler was a defense wtness, not a state w tness. Thus,
Chandler's reliance on case |aw concerning comments on the
defendant's right to remain silent, as well as the calling and
questioning of a witness who intends to invoke the Fifth is
msplaced. As the United States Supreme Court has nade clear, "the

case of an accused who voluntarily takes the stand and the case of
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an accused who refrains from testifying (Bruno v, United States,

308 U S 287, 60 s.ct, 198, 84 L.Ed. 257) are of course vastly

‘different. Johnson v. U.S., 318 U.S. 18, 9 63 s.ct, 549

(1943), citing, Raffel v. United states, 271 U S. 494, 46 s.Ct.

566, 70 L.Ed. 1054 (1940). Further, "when a defendant voluntarily
testifies to the merits, and not just upon a purely collateral
matter, the prosecutor may comment upon the defendant's failure to
deny or explain incrimnating facts already in evidence." McGahee

v. Messev, 667 F,2d 1357 (11th Gr. 1982), quoting, Callowav v,

Wi nwright, 409 F.2d 59, 65 (5th Gr. 1968), cert. denied, 395 U. S

909, 89 s.ct. 1752, 23 L.Ed.2d 222 (1969). See, also, Tucker v.
Francis, 723 F.2d 1504 (11th Cir. 1984). As Chandler took the stand
and testified fully as to his clained defense, Chandler has failed
to show that Judge Schaeffer abused her discretion in allowing the
state to cross-examne him as any other defense wtness.

Appel lant's conplaint that the prosecutor was allowed to
question him about the Mudeira Beach rape, thereby, forcing himto
invoke the Fifth twenty-one times before the jury, was also raised
by the infamous Patricia Hearst who clainmed that she was conpelled
to invoke the Fifth forty-two times in response to questions about
col lateral bank robberies she had commtted with the Sianbanese
Liberation Arnmy. Upon denying the claim the court held:

Appel | ant argues that even if she had no
right to refuse to answer the governnent's

guestions, the court erred in allowing the
prosecution to continue to ask guestions_Which
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it knew would elicit reseated assertions of

that appellant's authorities do not
support her proposition. Her cases involve
situations in which the governnment or the
' def endant guestioned a wtness or a

co-defendant, knowing that a valid, unwaived
Fifth Amendment privilege would be asserted.
E. g., United States v. Roberts, 503 F.2d 598
(9th Cr. 1974), cxv, odnieal 419 U S 1113,
95 s.ct. 791, 42 L.Ed.2d 811 (1975) ; LUnited
States v, Beve, 445 F.2d 1037 (9th Cr. 1971),
Sanders v. United States, 373 F.2d 735 (9th
Gr. 1967). She fails to offer support
relating to the wvery different problem
present in our case, in which the governnent
attenpts to cross-examne a wtness-defendant
who has previously waived his privilege
against self-incrimnation.

In determning whether it is inproper for
the governnent to ask a defendant questions
which will result in an assertion of the
privilege against self-incrimnation, t he
central consideration is whether the defendant
has waived his privilege as to the propounded
questions. Wen a witness or a defendant has
a valid Fifth Anmendnent privilege, government
gquestions designed to elicit this privilege
present to the jury information that is
msleading, irrelevant to the issue of the
witness's or the defendant's credibility, and
not subject to exam nation by defense counsel.
see Namet v, Unjted States, 373 U S 179,
186-87, 83 s.ct. 1151, 10 L.Ed.2d 278 (1963).
Therefore, we do not allow this form of
questi oni ng,

But wh _m def endant has voluntarily
waived his Fifth Anendnent privilege bv
est i¥ imin his own behalf, the rationale
for prohibiting privilege-invoking gueries on
cross-—examination does__No0t applv. The
def endant has chosen to nake an issue of his
credibility, he has elected to take his case

to the jury in the nost direct fashion. The
gover nnent, accordingly, has a right to
chal | enge t he def endant' s story on
Cross-exam nation. Brown v. United States,

75




Judge

supra, 356 U. S. at 154-56, 78 s.Ct. 622. The

vernm mav__ impeach the def endant
developing I nconsistencies in hisS testimonv:
t he government mav_al SO successfully impeach
him bv aski ng auestions which he refuses to
answer . If the refusals could not be put

before the jury, the defendant would have the
unusual and grossly unfair ability to insulate
himsel f from challenges nmerely by declining to
answer enbarrassing questions. He alone could
control the presentation of evidence to the

jury.

Our view finds support in decisions
construing the propriety of judicial and
prosecutori al comment  upon a defendant's
refusal to testify. Grirrin v, California
380 U.S. 609, 615, 85 s.ct. 1229, 14 L.Ed.2;
106 (1965), held that neither the governnent
nor the court may comment on an accused's
exercise of his Fifth Amendment privilege by
refusing to testify. But it has |ong been
established that comment is allowed when a
defendant fails to explain evidence agai nst
him after first waiving his privilege by
taking the witness stand. Caminetti v _United
States, 242 U S. 470, 492-95, 37 s.ct. 192, 61
L.Ed. 442 (1917). (FN7) Since the offerin
of questions designed to elicit invocations o
the Fifth Arendnent is really only a form of
comrent  upon the defendant's failure to
testify, intended to present to the jury the
government's interpretation of hi s
credibility, we believe that the rule of
Cam netti should apply to the present case.

We have concluded that appellant waived
her privilege against self-incrimnation wth
respect to her activities during the interval
between her arrival in Las Vegas and her
arrest in San Francisco. Therefore, it was
perm ssible for the governnment to ask
questions about this period, even though they
led to 42 assertions of the Fifth Amendnent.

US v, Hearst 563 F.2d 1331 (9th
Cr. 1977) (enphasis added)

Schaeffer found that this evidence was
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Accordingly, inquiry into the rape was appropriate even if it
resulted in Chandler taking the Fifth.

Further, despite Chandler's contention that he was forced to
take the Fifth, obviously the state would have preferred that
Chandl er answer all of the questions propounded regarding the rape
and given the trial court's ruling that the evidence was relevant,
it is the state's position that Chandler had waived the privilege
and should have either been conpelled to answer the questions or be

subject to having his direct testinony stricken. Ellis v, State,

550 so.2d 110 (Fla. 2d4 DCA 1989) (When Ellis took the stand and
denied guilt, he was subject to proper cross examnation by the
state. When Ellis refused to testify, the trial court had the
authority to advise the jury to disregard Ellis's testinony.)
Gven these alternatives, Chandler's being permtted to invoke the
Fifth without requiring himto answer was surely the optinum
option.

Moreover, Judge Schaeffer couldn't have been nore right when
she said, "None of us has any idea what he is going to say." (vosg,
T2163) The fact'is Chandler did respond to numerous questions about
the Madeira Beach rape, (V98, T2234-35, 2277-78) as well as his
actions in reference to the rape investigation. (V98, T2206-7,
2224-25, 2228-29, 2231, 2251, 2275) The state's entire cross-

exam nation"” of Chandler regarding any reference to the rape of

"The record shows that Chandler's testinmony enconpassed over 119
pages of transcript. O that 119 pages, 31 pages were on direct,
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Judy Blair in Madeira Beach was a very mnor part of the state's
. exam nation and is set forth in the record as foll ows:

Q What happened to nmake you realize
that in November of ‘897

A | seen a conposite in the paper.

Q That related to the rape of Judy
Blair, did it not?

A | refuse to answer any questions
that relates to the --

Not asking you if you did it, I'm
saying what did the conposite relate to? \at
did you read in the paper? You testified to
t hat.

(V98,  T2206)

* ok ok

What made you realize then it was
the people you gave directions to?
A Conposite in the paper -- okay?
had sonmething to do with the Madeira Beach
rape?

. X That's correct.
Ckay. It said in the paper, "W're

linking these two together." | |ooked, and it
shocked me, and that's when | recognized her,

(V98, T2207)

* ok ok

Q Did you flee the state?
A Yes, | did.

g\ Because you were afraid?
Because | was afraid of the Mdeira
Beach case, yes, | was.

You were just afraid of the beach
case?

That's right.

The connections to the homicide had

A
. Q onne
nothing to do with it?
A Didn't worry nme that nuch.
Q Didn't really?

83 pages were on cross, 2 pages on redirect and 2 pages on recross.
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A No.

You weren't concerned about the fact
that you were potentially identified in the
Madeira Beach rape case and it just so
happened that the police connected this wth
t he Rogers case? The connection wth the
Rogers case didn't concern you?

A Wrried me, but | figured you people
would find out who did it.

(V98, T2224-2225)

* Kk %

A M. GCow, | did not want to have to
have a PD. If | was arrested on the Mudeira
Beach case, | needed noney to obtain an
attorney. | went to Chio. | got with Rick

and Kristal to try to obtain sone noney.

(vos, T2228)

* ok ok

0 Wy did you do that?
A To see if the cops had been to ny
house on the Mdeira Beach case.

Still aren't concerned about the
Rogers case?
A Yes, | was, but | was concerned nore
about the Madeira Beach case.
(vo8, T2228)
* ok 0k
THE W TNESS: Because | thought

possi bly ny phone had been tapped.

Q (By M. Cow) On the Madeira Beach
rape case?

A Yes.

(vos, T2229)

*

* ok
Q Tell me how it came out, M.
Chandl er.
A | went to the notel, checked in,
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give her a call. They st opped up, started
talking with Rick about building mney up. |
needed sone cash. Said all he had was two
ounces of cocaine he could front ne. | said,
"That's fine."

She wanted to know what | was doing
in Cncinnati, so | told her that | had been
accused of a rape from Madeira Beach, and they
found three wonen floating in Tanpa Bay
they're trying to link ne wth.

That was it.

Did you tell her you were innocent
of both crimes?

A Did | tell her that | was innocent?
X Yeah.
Most certainly did. She never went

to no bathroom She never left the room
(vos, T2231)

* *  *

Q Let's tal k about May 14, 1989. \eére
you on Madeira Beach that evening?

A | will not discuss the rape case.
Q I"m not asking about the rape case
yet. ['m asking if you were on Madeira Beach

on May 14, 1989.

A That's where you're going, so |
won't answer.

Q Ref use?
A Yes.

THE COURT: W' || have to have a
procedure here. You cannot refuse to

answer his questions unless you invoke
your Fifth Amendnment privilege, which is
your right not to incrimnate yourself.
You can't sinply tell him I wll not
answer that," because | can force you to
answer it unless you say, “I refuse to
answer that on the grounds it mght
incrimnate ne."

THE WTNESS: Every time he asks nme,
T say, “I plead the Fifth."

THE COURT: You can say, “I plead
the Fifth." And we now know what t hat
means.

THE WTNESS:  Ckay.

Q (By M. Crow) The question was:
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Were you on Madeira Beach on May 14, 198972

A | plead the Fifth, sir.

Q You famliar with the John's Pass
area?

A Yes, | am

Q Had you been out there on occasions
prior t My of 19897

A Yes, | have.

Q Did you have jobs out in that area?

A Never.

Q Did you have friends in that area?

A No.

Q Were you in the John's Pass area on
May 147

A lead the Fifth, sir.

| p
Q Did you neet Judy Blair and Barbara
Mottramin the parking |ot of a convenience
store?

A | plead the Fifth, sir.

ol o 9 Do you know Barbara Mttram and Judy
air?

A | plead the Fifth, sir.

0 Did you recognize thenf

A | plead the Fifth, sir.

Q Refusing to answer because you m ght

incrimnate vyourself?

A | plead the Fifth, sir.

Q Are you afraid your answers wll
incrimnate you?

THE COURT: M. Crow, you don't need
to get into that anynore. | have
explained to the jury what the Fifth
Amendnent is. He doesn't have to say it
every tine.

You understand each tine he pleads
the Fifth, he's invoking his right not to

incrimnate hinself. That's his right.
He can do that. W are all clear on
that .

(V98, T2234-2236)

L

Did you do that when Judy Blair was
on the boat with you?

A | am pleading the Fifth, sir.
Q Did you rape Judy Blair on My 152
MR ZI NOBER: |''m objecting. Every
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time he inquires him it's in front of
the jury.
THE COURT:  Overrul ed.
0 (By M. Crow) Did you rape Judy
Blair on May 15, 1989.

A I am refusing to answer any
questions about the rape case. It has no
bearing on the Rogers. | plead the Fifth,

THE COURT: Sir, sir, sir, please
don't have ne have to tell you this
again. You don't have the right to
refuse to answer his questions unless
your lawyer gets ne to sustain an
obj ecti on.

You can invoke the Fifth. You
cannot refuse to answer his questions.
You have taken the stand, and he has a

right to ask you questions. You nust
plead the Fifth or answer his questions.
Q (By M. Crow,) Tell me the

conversation you had with Barbara Mttram and
Judy Blair in the parking lot of the
conveni ence store on Sunday, Ny 14, 1989.
A | plead the Fifth.
MR, ZINOBER  May we approach?
THE COURT:  You nmay.
(The following is a side-bar conference
held out of the hearing of the jury.)
MR.  ZI NOBER: So | don't have to
keep junping up and down, can | have a
standing objection to the -- otherw se --
- THE COURT: No, you can't. You can
object every time. | can't give you a
continuing objection because there nay be
things that | would agree on an
obj ecti on.
you W Il have to object, but -- and
no matter -- what is the standing
objection to?
MR ZINOBER M. Crow inquiring

asking questions that are reasonably
designed to elicit testinony about the

Madei ra Beach rape case. He will be
pleading the Fifth each tinme.

THE  COURT: That's  overrul ed,
because | have heard him -- | have heard

hi m answer sone questions when | thought
he m ght have taken the Fifth. He is no
pleading the Fifth every tinme. 1I'm
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sorry, he's not.

MR CROW l'm not requiring himto
do anything. | will prefer himto answer
the question.

MR.  ZI NOBER: Just so everybody

under stands why | am junping up and down.

(V98, T2236-2238)

* ok ok

Q What made you feel you were no
| onger in danger as a result of the publicity
on the Madeira Beach rape case?

A | don't know. I just went hone.

(V98, T2251)

* ok Kk

Q You never discussed the Madeira
rape case?

A O course not,

0 Never asked them about the Rogers

Beach

homi ci de?

A | never did, no.

Q I'11 ask you a couple of questions,
and | have a feeling | know your response, on
the Madeira Beach rape case. When you first

contacted -- had contact -- with Judy Blair
and Barbara, did you use a false nane?
A | plead the Fifth.

MR ZINOBER. ~ Objection, your Honor.
Obj ection, your Honor. He's asking him
to break the privilege.

THE COURT: Overrul ed.

Q (By M. Crow) \What  was your
response?

A | plead the Fifth.

0) You refuse to answer?

Have you ever used the nane Dave?
MR ZINOBER.  Objection, your Honor.
He's asking the witness to tread upon the

privil ege.
THE COURT: Overrul ed.
THE W TNESS: | plead the Fifth.

MR ZINOBER: May we approach?
THE COURT: You nay.
(The following is a side-bar conference

83




held out of the hearing of the jury.)

MR ZI NOBER: | move for mstrial
based upon his requiring M. Chandler to
go over the privilege..

THE COURT:  Overrul ed.

( Ther eupon, the proceedings at side-bar
were concluded, and the trial resuned before
the jury as follows.)

MR CROW  Proceed, your Honor?

THE COURT: You nmay.

(By M. Crow ) Did you invite

Barbara and Judy Blair out for a sunset cruise
on your boat?

MR ZINOBER  (hjection. Privilege.

THE W TNESS: | plead the Fifth.

MR ZINOBER  (bjection. Privileged.

THE COURT:  Overrul ed.

Q (By M. Crow) You said?

A | plead the Fifth.

Q Did you take Judy Blair out that
eveni ng?

MR ZINOBER  (bjection. Privilege.
I'm SOrry.
(By M. Cow) Did you take Judy on
your boat that evening?
THE COURT:  Overrul ed. W are going
to have to have a little procedure here.
You will have to let ne put a ruling on
the record.
Your objection?
MR ZI NOBER Privil ege.
THE COURT:  Overrul ed.
Q (By M. Crow) |'"'m not sure what
way ny question. I'm sorry. | got |ost.
Did you take Judy Blair out in your
boat that evening from John's Pass?
A | plead --
MR ZINOBER  (bjection. Privilege.
THE COURT:  Overrul ed.

THE W TNESS: | plead the Fifth.
(By M. Cow) Once you were out on
the boat wth her, did you nake sexual

advances towards her?
MR ZINOBER:  (bjection. Privilege
and outside the scope.
THE COURT:  Overrul ed.
THE WTNESS: | plead the Fifth.
(By M. Cow) Did you at any point
ask her what you were going to do, swimfor
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MR ZINOBER  Objection. Privilege.
Qut side the scope.

THE COURT:  Overrul ed.

THE WTNESS: No.

0 (By M. Crow) You never told her
t hat ?
A No.
) Did you ever at any point threaten
to shut her up with duct tape?
A No.
M. ZINOBER  bjection. Privilege.
THE COURT: You' re cl ai m ng

privilege, and he's trying to answer the
question.

M. Chandler, do you wsh to
invoke the right not to incrimnate
yourself or answer these questions?

THE W TNESS: Plead the Fifth all
the way on the Madeira Beach case.

THE COURT: Then you can't be
answering some and not answering others.
THE W TNESS: | under st and.

THE COURT: What is your answer to
whet her or not you threatened to put.duct
tape around her nouth?

THE W TNESS: | plead the Fifth on
t hat.

(By M. Cow) Did you at any point

ask her to have sex with something what --

hel d

MR ZINOBER  Objection. Privilege.

THE W TNESS: ' m sorry?
MR ZINOBER  Instruct my client you
have to wait until | nake the objection.
(bj ecti on. Privilege and

outsi de the scope.
THE COURT:  Overrul ed.
THE W TNESS: | plead the Fifth on
t hat.
MR CRON No further questions.
MR ZINOBER: May we approach?
THE COURT:  You nay.

(The following is a side-bar conference
out of the hearing of the jury.)

MR.  ZI NOBER: Your Honor, again,
move for nmistrial based upon, One, the
di scl osure of the WIlians Rule evidence;
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and, secondly, M. Crow s questions which
. caused ny client to invoke the Fifth in
front of the jury.

THE COURT: Wll, it's overruled,
But as | indicated, some of the questions
your client apparently wanted to answer.
You may have wanted to invoke the Fifth,
but sonetines he didn't.

. So that's why you don't have a
standing  objection, because some of it he
wanted to answer and sone he didn't.

MR CROW Just for the record,
since |'ve been repeatedly naligned by

the accusations that | was causin
Chandler to invoke the Fifth Amendnent,

want to clarify he has a Fifth Anendment
right. | wanted answers to my questions.
That is what | would prefer.

It was his election and not
desire that he response in the way that
he did.

THE COURT:  The record is clear. It

was M. Crows position last night, M.

Zinober, that he did not think he had a

Fifth Amendnent privilege and didn't want

. him to plead the Fifth. He want ed
answers to the questions.

And it was you and your client
who indicated that you wanted to invoke
the Fifth, thought that | should make a
ruling he had the right to invoke the

Fifth,

Now, | had to do it one way or
anot her . I had to either nmake him answer
or invoke the privilege. Seens to ne

that | did what you wanted ne to do,
which was to allow him to invoke the

Fifth.
M. Crow wanted answers. He

lost, you won.  So your request for a
mstrial is denied.

(V98, T2275-2280)

Once Chandler took the stand he opened hinself up to
cross-examnation extending to the entire subject mtter, and to

all matters that may nodify, supplenment, contradict, rebut or ke
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clearer the facts testified to in chief, Buford v. State 403 So.2d

943, 949 (rla. 1981); Coxwell v. State, 361 5o0.2d 148 (1978), "his

credibility may be inpeached and his testinony assailed |ike that
of any other witness, and the breadth of his waiver is deterni ned
by the scope of relevant cross-exam nation. It is well settled
that the appropriate subjects of inquiry and the extent of
cross-exam nation are within the sound discretion of the trial

court. Gruse v. State, 588 so.2d 983, 988 (Fla. 1991): Rose v.

State, 472 So0,2d 1155, 1158 (Fla. 1985), Smith v. Illinois, 390

US 129, 88 s.ct. 748, 19 L.Ed.2d 956 (1968). Nowhere "is there
even a suggestion that the waiver and the pernissible
cross-examnation are to be determined by what the defendant
actual |y discussed during his direct testinmony. Rather, the focus
is on whether the governnment's questions are 'reasonably related
to the subjects covered by the defendant's testinony." U S v,
Hearst, 563 F.2d 1331 (9th Gr. 1977). Chandler "has no right to
set forth to the jury all the facts which tend in his favor w thout
l ayi ng hinself open to a cross-exam nation upon those facts."”
Brown v, United States, 356 U S. 148, 154-55, 78 §.Ct. 622, 626, 2
L.Ed.2d 589, 596-97 (1956).

A review of the state's questions in the instant case shows
that they were relevant to the crime charged and 'reasonably
related" to his testimony. Chandler testified that he fled to Chio
after the Madeira Beach rape and that the statenents he nade to the

Mays were a result of his fear of apprehension for the Madeira
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Beach rape. (V98, T2206-7, 2294-25, 2228-29, 2231, 2251, 2275) He
also testified that he barely spoke to the Rogers, that he did not
take them out on his boat and that he did not recognize their
phot ographs.  Thus, the facts of the rape were relevant to put his
actions and statenments in context and to establish that his actual
concern was fear of apprehension for the nurders of the three
Rogers wormen. This ruling by the trial court was within her
di scretion and appellant has failed to show an abuse of that
di scretion.

In Shafter v, State, 374 So.2d 1127, 1128 (Fla. 1st DCA 1979),

the court held that where the defendant took the stand and
testified that he had been given the stereo by his girlfriend and,
since he already had a tape player, he returned it for a refund,
the State was properly allowed to cross-exam ne the defendant
concerning a collateral offense of petty larceny. The court stated:

On appeal, defendant contends that it was
error to allow the State to cross examne him
concerning the collateral offense, regardless
of its relevancy to the offense on trial.

Def endant contends that the evidence should
have been presented as part of the State's
case in chief. Cited in support of this
contention are the cases of Watts v State,
160 Fla. 268, 34 So.2d 429 (1948) and McArthur
V. Cook, 99 s80.2d 565 (Fla. 1957) which deal
with the proper nethod of questioning of a
defendant who takes the stand concerning his
previous conviction of a crine. The rule of
those decisions is not applicable here,

however, since the testimny was not elicited
by way of attack on defendant's character
generally and credibility as a witness. Here
the testinony was relevant and adm ssible
under WIllians v, State, 110 So.2d 654 (Fla.
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1959) to show a pattern, plan or schene and
was proper to refute defendant's testinmony on
direct exam nation as to the circunstances of
the JM Fields incident.

In Qliva v, State, 346 So.2d 1066 (Fla.
3d DCA 1977) the court held that evidence of a
prior crimnal transaction between the parties
was properly brought out on cross exam nation.
In that case the defendant testified that
until the date of the alleged sale of cocaine,
he had never seen the State wtness who
testified he sold her cocaine; that he had
never given her cocaine, and that he had never
bought anything of value from another of the
State's W tnesses. The State was allowed to
bring out on cross examnation of the
defendant, and in its case on rebuttal, that
there had been a prior neeting of the parties;
that defendant had negotiated with both of the
State's witnesses and furnished themwth a
sanpl e of cocaine and that he had in fact
received cash from both w tnesses. The
District Court held that the cross exam nation
of the defendant was proper under Rule 3.250,
Fla. R Cim P. and, further, that the
evidence would neet the test of the WIIlians
Rul e because the evidence "showed a nethod of
operation which was the sane as enployed in
the sale with which defendant was charged."
(346 So.2d at 1068)

Shafter v, State 374 So.2d 1127, 1128

(Fla. 1st DCA 1979), See, also, Warner v. State, 638 So.2d 991,

(Fla. 3DCA 1994) (prosecutor's cross-examination of Warner and

comrents during closing argunent proper.) Johnson v. State, 380

So.2d 1024 (Fla. 1979) (once defendant chooses to take stand he nay
be exam ned as other wi tnesses on matters which illumnate the
qual ity of testinony).

Finally, the state maintains that for the nost part Chandler's

claim that cross-exam nation exceeded the scope of direct is
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procedural ly Dbarred. To the extent that this claim was asserted
prior to Chandler's testimony, it is the state's position that said
request was premature. Until Chandler's testimny was conplete,
Judge Schaeffer could not determine what evidence was within the
scope of his testinony or to what extent he may waive his Fifth
Amendnent privilege. Wth regard to Chandler's challenge that the
cross-exam nation was beyond the scope of direct, this claim has
been waived by counsel's failure to renew his objection until the
end of Chandler's cross-exam nation. The state submts the
followng in support of this position:

MR.  ZI NOBER: Your Honor, the next
wi tness would be M. Chandler. M. Chandl er
does want to testify in front of the jury
about the Rogers hom cide because of the
circunstance of the WIllians Rule, which we
objected to. He does not wish to talk to the
jury about the Mdeira Beach case.

He al so does not, quite frankly,
want to invoke his Fifth Arendnent right in
front of the jury.

THE COURT:  Speak up, counsel.

MR ZINOBER  He does not wish to invoke
the Fifth Amendnent right in front of the
jury. He's being placed in a position
essentially, in ny perspective, of having to
give up one Fifth Amendnent right to invoke
anot her.

| would, first of all, nove for a
mstrial based upon the adm ssion of the
WIllians Rule evidence.

THE COURT:  That is denied.

MR.  ZI NOBER: |'"d ask for the Court's
pretrial ruling or |'d ask for the Court's
ruling if he gets on the stand, he plans to
invoke his Fifth Amendnent as far as the
Madei ra Beach sexual battery case 1Is
concer ned.

THE COURT: Any objection from the State?

MR CRON Judge, if that's procedure the
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Court feels is correct, we'll --

THE COURT:  As we discussed last night
and no ex parte conversations, this is
sonething the Court was made aware of. | (an
understand the dilemma he's in.

| don't wish to prohibit himfrom
testifying in this case. However, | made a
ruling that the Madeira Beach rape case is
relevant to this homcide.

He certainly has a pending case and
has the right, certainly. Maybe he doesn't
wi thout objection fromthe State. | certainly
do not object to his invoking the Fifth
Anmendrment  right.

H's privilege against himself -- |
can understand why he doesn't want to do that,
but | know of nothing that would suggest that
he can testify about a case and then elect not
to answer State Attorneys' questions they're
going to ask.

They're going to ask questions about
that case. There does seemto be a case that

you wi |l recall the State provided nme |ast
night, and | don't renenber which case it was.
However, it appeared that the Defendant was

objecting to the State cross-exam ning the
Def endant regarding collateral crine, and they
said there was no error in that.

The problemis | made a ruling. |
may be wong. And if | am that's fine. But
the ruling | nmade is for various things. The
Madei ra Beach rape case is admssible in tne
nurder case..

State is obviously going to want to
inquire of M. Chandler.

He has two choi ces. He can answer
their questions, or he can invoke his Fifth
Anmendnent  privil ege.

Counsel or, you are the one that told
the State they could prove a rape.

MR.  ZI NOBER: Your Honor, he does not
plan -- that's the basis of it. He does not
plan -- recognizes the State was going to be
presenting evidence based upon the Court's
ruling, and it's our decision we're not going
to defend the rape in this case. And that is
the position we have taken. That's the
position that we are hol ding.

THE COURT:  No way do | want to prohibit
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M. Chandler from testifying before this jury.
. No way do | want to prohibit the State from
cross-examning M. Chandl er about matters
that | have ruled axe relevant to this case.
That puts M. Chandler in a tough

di | emma. That really isn't ny concern.
That's  your concern and M. Chandler's
concern.

MR ZINOBER  Your Honor --
THE COURT:  Ready for the jury?

MR ZI NOBER: If | may speak? Al ong
those lines, | would also be taking the
position that, quite frankly, I am going to be

limting my direct examnation, and |'m not
going to be talking about the rape case in ny
direct exam nation.

THE COURT: Pl ease don't ask ne in
advance to naeke sone ruling on what |'m going
to rule based on sonething that | haven't
heard about, whether or not the State's cross
is beyond the scope of direct. | don't want
to hear it, | have no intention of telling
you whether -- if you object and it's beyond
the scope, | have no idea how I'Il rule.

: | L d I he i
. going to say, and | can't rule nagically, so
don't ask that.

MR ZI NOBER: May we approach briefly?
W don't need the court reporter.

THE COURT: You knew how the Court was
going to rule. W went over this last night

with everybody present. |"'m sure you talked
to your client after that. Certainly cannot
come as a surprise to you or to your client.
This is exactly what | said |ast
ni ght. The State indicated it was their
belief he shouldn't even be allowed to invoke
the Fifth Amendnent right. | said | thought

he had a right to testify in the case, and |
t hought he had a constitutional right to
i nvoke the Fifth.
He does want to testify or doesn't?
MR ZINOBER:  (One second, please.
He is going to testify.
(V98, T2160-2164)

As Chandler's request for a standing objection was denied, it
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was incunbent upon him to renew the objection contenporaneous wth
any objectionable questioning. Although defense counsel objected
based on privilege regarding questions concerning the Mdeira Beach
rape, he did not object based on scope until Chandler had al nost
finished testifying and then it was only concerning three
questions: 1) "Once you were out on the boat with her, did you
make sexual advances toward her?" 2) "Did you at any point ask her
what you were going to do, swmfor it? 3) "Did you at any point
ask her to have sex with sonething what--." (v9s, T2277 -79)
Thus, Chandler's contention that this questioning was beyond
the scope of his direct testinony is procedurally barred because
Chandler did not raise a contenporaneous objection on this basis.
The failure to raise a specific contenporaneous objection bars
review. Peterka v. State, 640 so.2d 59, 70 (Fla. 1994); gGeralds V.
State, 674 So.2d 96, 99 (Fla. 1996); Jackson v, State, 648 So.2d
g5, 90 (Fla. 1994); Finnev v, State, 660 So.2d 674, 683 (Fla.

1995) ;. Barwick V. State, 660 so.2d 685, 697 (Fla. 1995); Garcia v.

State, 644 so.2d 59, 62 (Fla. 1994); Steinhorst v. State, 412 So.2d

332, 338 (Fla. 1982).

The state submits that when Chandler's testinmony is read in
context the focus of the state's questioning clearly centered on
Chandler's cul pability for the death of the Rogers wonen, that
questioning concerning the Mdeira Beach rape was relevant and that

Chandler has failed to show harnful error.
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ISSUE 111

WHETHER THE TRIAL COURT ERRED BY ALLON NG THE
STATE TO PRESENT A PRI OR CONSI STENT STATEMENT
BY KRI STAL MAYS.

At trial Appellant's daughter, Kristal Mays, testified that
Chandl er admitted to her that he had conmitted the nmurders and the
rape. Chandl er maintained at trial that Mys had fabricated the
adm ssi ons. Chandl er inpeached Mays' testinony with evidence that
she had two notives to fabricate her claim that Chandler admtted
commtting the nurders to her; 1) Chandler's drug rip-off of Mays’
husband and, 2) the paynment she received to appear on a television
show about Chandl er's case. In order to rebut the charge of recent
fabrication, the state was allowed to introduce a prior consistent
statement nmade by Kristal Mays to law enforcenment in 1992,

Chandl er urges on appeal that Mys' 1992 statenents to |aw
enforcenent were not admissible as they were nade after her reason
to fabricate existed. It is the state's contention that the trial
court's denial of the defense objection was proper. The admi ssion
of this evidence was within the trial court's discretion and
appel lant has failed to show an abuse of that discretion.

It is well established that prior consistent statenments are
generally inadmssible to corroborate or bolster a witness' trial

t esti nony. Rodriguez v. State, 609 so. 2d 493 (Fla. 1992).

Mor eover, because prior consistent statements are usually hearsay;

they are inadm ssible as substantive evidence unless they qualify
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under an exception to the rule excluding hearsay. Id. at 150

citing, Charles W Ehrhardt, Florida Evidence, 801.8 (1992).

Statenents offered to rebut a charge of recent fabrication are
excluded fromthe definition of hearsay. §90.801(2) (b) Florida
Statutes (1991).

In the instant case, Mys' prior statement was admtted in
response to the state's questioning on redirect concerning the
paynent she received for going on television in 1994, (vol, T1197)
The follow ng discussion ensued:

REDI RECT EXAM NATI ON
BY MR CROWN
Tal king about |aw enforcenent, you
are tal king about being a witness in the case
and talking to the attorneys?
A That's right.
You nade scheduling appointnents to

interrupt your schedule to cone down here to
be a wtness?

A Yes, | did.
Let's talk about the money that you
received for going on TV. You received a

paynent for that?
A Yes, | did.
g\ You said that was in 19947
Yes.
Q Back two years before that, in 1992,
did you give a sworn statenent to the State
Attorney's Ofice concerning this case?
A Yes, | did.
And in that sworn statenent back on
Cct ober 6 --
MR ZINOBER. May we approach?
THE COURT:  You nmay.
(The following is a side-bar conference
held out of the hearing of the jury.)
M ZINOBER | don't see where this
Is admssible at this tinme as a prior
consi stent statenent.
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THE COURT: | didn't know what it
is.

MR CRON Pri or consi st ent
statements -- tried to inpeach her by
accepting nmoney, and there's a suggestion
of fabrication and notive that devel oped
after this statement was given.

And I'm allowed to go back and give
a statenment that existed prior to that
nmotive arises. He didn't inpeach her
based upon paynent of noney in 1994, and
['mallowed to bring up the fact that she
said exactly the same thing two years
earlier before that was ever discussed or
ever arose. That's when it's allowed to
come in for -~

MR, ZI NOBER: The notive was the
drug deal. That's what | hit. That
arose afterwards, as well as does not
change the issue of what it is basically
if the notive arises prior to the tine
that the consistent statenment is nade and
then a prior consistent statenent cannot
come in.

If it arises afterwards, it could.
But the point here was that prior
consistent -- the notive arose before,
and it was because of the cash.

THE COURT: What could you possibly
be getting in before the jury? She got

paid a thousand dollars in 1994. If it
wasn't -- but she got paid it saying
sonet hi ng. Must be sonething juicy or

they wouldn't want it,

Are you saying she nmade it up to get
a thousand dollars?

MR ZINOBER  She made the statenent
-- she already nmade the statenment prior
to that. She then makes it again, and
she's getting nore noney.

Motive arose before that. The
st at enent she gave -- she gave the
statenent prior to giving the statement -
- this statement -- okay? -- before she
gave the statenment to the State
Attorney's O fice.

THE COURT: You're naking no sense
to me. Maybe |I'm not hearing you. Tell
nme again. Mdtive --
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MR ZI NOBER: In other words, the
question is, if it's a prior consistent
statement, and the notive to lie -- okay?
-- arises Dbefore the tinme that the prior
consi stent statenent is nade, then it is

not admssible. It's only adnissible if
the notive arises after QOctober

THE COURT: | thought she said she
was on Hard Copy in ‘94,

MR ZI NOBER: Correct. But the
motive | hit arose before that with the
drug deal. That was notive.

THE COURT: That may be what you're
suggesting and if you want to tell the
jury, that's okay. But the jury is going
to think -- the way it came across to ne
is that you were suggesting to them that
she lied to get a thousand dollars on
Hard Copy, and now | know what Hard Copy
is, they wouldn't at all be interested if
she was going to say he never said
anyt hing.

So it comes across as you' re
suggesting she said this because she's
paid noney to say it.

Your objection is overruled.

(V91 T1197-1200)

Wiile it is true that Chandler also questioned Mays about the
drug rip-off and the fact that she remained angry with her father
over it, it is also true that defense counsel also insinuated that
Mays’ appearance on Hard Copy gave her a notive to fabricate
because she received paynent for her appearance. The 1992
statements were admtted to rebut the inference that Mays’
appearance on Hard Copy provided her with a notive to fabricate
It was never suggested to the jury that the statements to the state

investigator were nmade before the drug rip-off.* The adm ssion of

"Chandl er also contended that Mays failure to state in her pretria
deposition that Chandler had admtted killing the women was further
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this statenment was wthin the trial court's discretion and

appellant has failed to show an abuse of that discretion.

Rodriguez v, State, 609 So. 2d 493 (Fla. 1992) (defense counsel's

reference to a plea agreenent WwWth the state during cross-
exam nation was sufficient to create an inference of inproper

motive to fabricate); Jackson v, State, 599 So.2d 103, 107 (Fla.

1992) (taped  statenent admi ssible to rebut the inference
codef endant had a notive to fabricate in Iight of agreenent to
testify against Jackson); Avin v, State, 548 So. 2d 1112, 1114
(Fla. 1989) (tape recording of statement made by witness to police
shortly after he was stopped by police was admissible in nurder
prosecution to rebut inference that wtness had fabricated story
inplicating defendant because State granted him immunity in
exchange for his testinony); Dufour v, State, 495 So. 2d 154, 160
(Fla. 1986), cert. denied, 479 U.S. 1101 (1987) (trial court could
allow introduction of State wtness' forner statement as prior
consistent testinony tending to rebut inplications of inproper
notive or recent fabrication, Wwiere defense had raised those

implications through inpeachnent during cross-exam nation).

Furthernore, error, if any, is harmess. Alvin v. State, 548

So. 2d 1112, 1114 (Fla. 1989). The jury knew that the drug rip-off

evidence that the statement was fabricated. Not only was this
rebutted by the prior consistent statement, but also, by an
exam nation of the deposition itself. The deposition reveals that
Mays told defense counsel that Chandler said the police were
| ooking for him because he had killed the wonen.
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was before the statements given to the state attorney's office and

. defense counsel was given the opportunity to recross the wtness

concerning these statenents. (V9l, T1214)




| SSUE 1V
VHETHER THE PROSECUTOR' S COMMENTS | N CLOSI NG
ARGUVENT VI OLATED CHANDLER S DUE PROCESS RI GHT
TO A FAIR TRI AL.

Appel lant's fourth claim is that the prosecutor violated his
right to a fair trial by nmaking nunerous inproper remarks during
closing argument, including derogatory renmarks about Chandler,
comrents on Chandler's assertion of his Fifth amendnent privilege,
his believability and his guilt, and attacks on defense counsel and
his credibility. Appellant concedes, however, that except for one
objection to a statement referring to Chandler's failure to tell
his daughters that he was innocent, that none of the comments he is
now chal l enging was raised to the court below. This Court has |ong

held that absent a show ng of fundanental error, the failure to

object to an alleged inproper conmment bars review. Watt v. State,

641 So.2d 355 (Fla. 1994); Street v. State, 636 So.2d 1297 (Fla.

1994); wWaterhouse v. State 596 So.2d 1008  (Fla.  1992) .

Fundanental error is error that goes to the foundation of the case
or the nerits of the cause of action and can be considered on
appeal without objection. Crump_v. State, 622 So.2d 963, 972 (Fla.
1993); State v. Diguilio, 491 So.2d 1129 (Fla. 1986). Accordingly,
the state maintains that this claimshould be denied as it is
procedural ly barred.

Even where a challenged coment is the subject of a

cont enporaneous objection, this Court has repeatedly recognized
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that "wide latitude is permtted in arguing to a jury." Thomas V.

State, 3.26 So.2d 413 (Fla. 1975); Spencer v. State, 133 So.2d 729

(Fla. 1961), cert. denied. 369 US 880, 82 s.ct. 1155, 8 L.Fd.2d

283 (1962), cert, denied, 372 U S. 904, 83 s.ct. 742, 9 L.Ed.2d 730

(1963) . Logical inferences may be drawn, and counsel is allowed to
advance all legitimate argunents. Spencer . The control of

comrents is within the trial court's discretion, and an appellate
court will not interfere unl ess an abuse of such discretion is

shown. Thomas; Paramore V. State, 229 s0.2d 855 (Fla. 1969),

nodified. 408 US. 935 92 s.ct. 2857, 33 L.Ed.2d 751 (1972). "A

new trial should be granted only when it is ‘reasonably evident
that the remarks mght have influenced the jury to reach a nore
severe verdict of guilt than it would have otherw se done.' rden

v State, 329 So.2d 287, 289 (Fla.1976), cert. denied, 430 U.s.

704, 97 s.ct. 308, 50 L.Ed.2d 282 (1977). Each case nust be
considered on its owm nerits, however, and within the circunstances

surrounding the conplained of remarks. 1d. Conpare, Paranore with

Wlson v. State, 294 so.2d 327 (Fla. 1974). Breedl ove v. State,

413 so.2d 1, 8 (rla.), cert. denied, 459 US 882 103 s.ct. 184,

74 L.Ed.2d 149 (1982).~ Bonifav v. State, 21 Fla Law Wekly §301

(Fla. 1996). A determnation as to whether substantial justice

warrants the granting of a mstrial is within the sound discretion

of the trial court.' Sireci v. State, 587 So.2d 450 (Fla. 1991).

"Contrary to appellant's assertions, no motion for mstrial was
mde wth the single objection. (V101l, T2645-46) At the
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A mstrial is appropriate only when the error conmtted is so

prejudicial as to vitiate the entire trial. King V. State, 623

So.2d 486 (Fla. 1993).

Wth regard to the one coment that was raised to the court
bel ow, defense counsel argued that neither Rick nor Krystal Mys
testified Chandler actually admtted killing three women to them
but, rather, that they testified he had only told them he was
accused of a rape and that the police were trying to link it to a
triple hom cide. (V100 T 2539) In response to this argument, the
state argued that Chandler didn't tell them he was innocent either.
After this coment defense counsel objected on the basis of an
all eged conment on the Defendant's exercise of his Fifth Arendnent
privilege. The court overruled the objection finding that Chandler
testified and that the comment was not in reference to the
invocation of his fifth amendment privilege. The trial court

properly denied the objection as this argunent was a proper

conclusion of closings, defense counsel moved for a mistrial on two

grounds: Madeira Beach rape being a feature of the State's
argunent and the case and the State's making a reference to a "sort
of a snokescreen effect of my wtnesses". (V101, T2669). The

court also denied this notion with this explanation:

“1 don't know about that, but if there was,
that objection is something that you need to
mke when you hear it to give nme an
opportunity to correct it. If you hear
something you want to object to, you need to
do it like you did the other times so that way
the attorney can have an opportunity to fix
it, if that's the case."”
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response to the defense argunent, Street v. State, 636 So.2d 1297

(Fla. 1994) and as a prosecutor may properly conment upon the
defendant's failure to deny or explain incrimnating facts when the

defendant testifies. Camnetti v. United States, 242 U S. 470,

492-95, 37 s.ct., 192, 61 L.Ed. 442 (1917); Tucker v, Francis, 723

F.2d 1504 (11th Cir. 1987).

Chandl er also asserts as error numerous comrents made during
closing argunents that were not the subject of a contenporaneous
obj ection bel ow Therefore, the state maintains that all of the

following cooments are barred fromreview Watt v. State, 641

So.2d 355 (Fla. 1994); Street v, State, 636 So.2d 1297 (Fla. 1994);

WAt er house v, State, 596 So.2d 1008 (Fla. 1992). The first comrent

Chandl er challenges was the prosecutor's direction to the jury to
"think about all the things he wouldn't talk about and didn't
say[.]’ (v10l1, T2618) Chandler asserts that this statement was a
comrent on the exercise of his Fifth Amrendnent privilege regarding
the sexual battery of Judy Blair.

A review of the record shows that not only did Chandler fail
to object to the comment, but, that the comment was not a reference
to Chandler's exercise of his Fifth Anmendnent privilege regarding
the sexual battery of Judy Blair. To the contrary the record
reveals that the comment was made in response to an argunent nade
by defense counsel that his client took the "stand and |ooked you
in the eye and told you he didn't do it." The prosecutor actually

stat ed:
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"M. Zinober says his client took the
stand and |ooked you in the eye and told you
he didn't do it. Vell, think about all the
things he wouldn't talk about and didn't say
and all the things he didn't remenber.

"And let's look at what he finally says.
Every fact, alnpst everything that came out of
his nmouth on the witness stand was a lie."

(V101, T2618)

This argunent was a proper response to defense counsel's
argunent and does not constitute fundanental error.

Chandl er also challenges several other remarks nade by the
State during closing, including the prosecutor referring to a
"charade" that has gone on and accusations of defense counsel being
"cowardly" and of "despicable" behavior as being attacks on defense
counsel and his theory of defense. Appel  ant asserts that the
State injected personal feelings and beliefs into the closing
argunents and called Chandler "malevolent," "chameleon-like," and
"a brutal rapist or conscienceless murderer." (viol, 2630). As
none of the foregoing conments were the subject of an objection
bel ow, appellant is not entitled to relief on these clainms. Sins

v. State, 21 Fla Law Weekly $320 (Fla. 1996) (failure to object

cont enpor aneously when prosecutor referred to defendant as a liar,
accused defense counsel of msleading the jury, and bolstered his
attacks on Sims' credibility by expressing his personal view and
know edge of extra-record matters not properly before Court on
appeal and will not be considered.) See, also, Craia_v. State,
510 s0.2d4 857, 864 (Fla. 1987), cert. denied, 484 U. S. 1020, 108
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S.Ct. 732, 98 L.Ed.2d 680 (1988).”
Furthernore, even if this claim was not procedurally barred,

appellant is not entitled to relief. In Estv v. State, 642 So.2d

1074, (Fla. 1994) this Court found no nmerit to Esty's claimthat he
was entitled to a new trial because the trial court failed to grant
a mstrial after the prosecutor nade inproper coments during
closing argument describing Esty as a "dangerous, Vvicious,
col d- bl ooded murderer™ and warning the jury that neither the police
nor the judicial system can "protect us from people like that" as
the challenged coments were not so prejudicial as to vitiate the
entire trial. Esty v, State, citing, Duest v. State, 462 So.2d 446,
448 (Fla. 1985). This Court further noted that the control of the
prosecutor's coments is wthin a trial court's discretion, and a
court's ruling will not be overturned unless an abuse of discretion
Is shown. Estv V. State, citing, Durocher v. State, 596 So.2d 997,
1000 (Fla. 1992).

In light of the fact that the prosecutor's arguments did not
"either deprive the defendant of a fair and inpartial trial,
materially contribute to the conviction, be so harnful or
fundanentally tainted as to require a new trial, or be so
inflammatory that they mght have influenced the jury to reach a
more severe verdict than that it would have otherw se" ncer V.
State, 645 sp.2d 377, 383 (Fla. 1994), no reversible or harnful
error has been deronstrated and relief should be denied. Estv v.

State, 642 sSo.2d 1074 (Fla. 1994).
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| SSUE v

WHETHER THE TRI AL COURT ERRED BY ACCEPTI NG
APPELLANT'S WAIVER OF HIS RIGHT TO PRESENT
MTIGATING TESTI MONY TO THE PENALTY PHASE
JURY.

Appel | ant next clainms that the trial court commtted
reversible error in violation of the dictates of Koon v. Dugger,
619 So.2d 246 (Fla. 1993), in accepting Chandler's waiver of his
right to present testinony in mtigation. Al t hough appel | ant
concedes that the court inquired of both Chandl er and defense
counsel and that defense counsel delineated the wtnesses and the
nature of their testinony, he contends that because defense counsel
did not informthe court of the content of the testinony which
could have been offered by prospective defense witnesses, that
death sentences nust be vacated and this case remanded for a new
penalty phase before a new jury.® It is the state's position that

the trial court's inquiry and defense counsel's responses

sufficiently conported with the dictates of Koon.

*To support his claim Chandler relies on Justice Barkett's dissent
in Hangl en v. State, 527 So. 2d 800 (Fla. 1988). This Court in
Wiornos v, State, 20 Fla. L. Wekly S481 (Fla. 1995), rejected this
argument stating, "As her second issue, Wlwornos argues that her
wai ver of rights in the penalty phase should be invalid for the
reasons stated in Justice Barkett's dissent in Hanblen v. State,
527 So.2d 800, 805-09 (Fla. 1988) (Barkett, J., dissenting). We
di sagr ee. A mgjority of this Court has never enbraced Justice
Barkett's views. To the contrary, we have held that "[a]lt the
trial level, the defendant is entitled to control the overall
objectives of counsel's argument,” including a waiver of the right

to present a case for mtigation. Farr v. State, 656 So.2d 448,
449 (Fla. 1995).”
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In Koon this Court established the procedure that nust be
followed when a defendant, against counsel's advice, refuses to
permt the presentation of mitigating evidence in the penalty
phase.  Id. at 250. Counsel nust informthe court on the record of
the defendant's decision. Counsel nust indicate whether there is
mtigating evidence that could be presented and what that evidence
woul d  be. The defendant nust then confirmon the record that
counsel has discussed these matters with him and despite counsel's
reconmendation, that he wshes to waive presentation of penalty
phase evidence. Id. This Court established this rule because of
"the problens inherent in a trial record that does not adequately
reflect a defendant's waiver of his right to present any mtigating
evidence" and to avoid situations such as occurred in Blanco V.
Singletarv, 943 F.2d 1477 (11th Gr. 1991), where the court found
that defense counsel latched onto Blanco’s waiver wthout first
investigating potential mtigating evidence. Id. See, also, Alen

v, State, 662 So.2d 323 (Fla. 1995); Elam v, State, 636 So.2d 1312

(Fla. 1994). In Koon this Court explained the inpetus to the rule:

In contrast to Blanco,this isnota situation

in whi ch counsel "| at ched onto" the
def endant' s i nstruction and failed to
investigate penalty phase matters. O'Steen
investigated potential nitigating evidence
bef ore trial. He revi ewed the 1982

psychiatric reports and talked with Dr. Wald
regarding guilt and penalty phase issues. In
addition, ©'Steen knew about Koon's famly
history, his background, and his chronic
al coholism  0O'steen testified that he talked
with Koon about presenting penalty phase
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Wi t nesses. Al though 0O'Steen did not present

. penalty phase testinony, he argued the
exi stence of mtigating factors based upon
testimony presented in the guilt phase.
O'Steen argued that Koon |acked the capacity
to conform his conduct to law due to his
I nt oxi cati on; that Koon was a good father, a
good provider, and a hard worker; and that
Koon was generous toward his friends. Under
these facts, we find no error in Q'Steen
following Koon's instruction not to present
evidence in the penalty phase.

Al though we find that no error occurred here,
we are concerned with the problenms inherent in
a trial record that does not adequately
reflect a defendant's waiver of his right to
present any mtigating evidence.

619 So.2d 250

Consistent with the intended purpose of Koon, this Court in

Elam v, State, 636 So.2d 1312 (Fla. 1994), reviewed an alleged Kooq

violation and, citing, Durocher v, State, 604 So.2d 810 (Fla. 1992)

. made it clear that relief was not warranted on sinmlar facts.” In

Dur ocher this Court held that:

"Blam was prior to Koon' effective date.
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“[Wle have consistently held that a defendant
may, If done knowingly and voluntarily, waive
participation 1in the penalty phase. E g.,
Pettit v. State, 591 8o0.2d 618 (Fla.1992);
Henrv v. State| 586 So.2d 1033 (Fla.1991);
Aw 574 so.2d 87 (Fla.), cert.
denied, --- ---, 112 5.Ct. 114, 116
L.Ed.2d 83 (1991) Hanbl en. Here, the trial
court swore in Durocher, had him take the
st and, and questioned him closely on two
different days on his understanding of what he
was giving up and what he was risking by
pleading guilty and waiving the presentation
of mtigating evidence. The record shows that
Dur ocher understood the consequences of his
decision and that he freely, voluntarily, and
knowi ngly waived participation in the penalty
phase.

* %

: Durocher's counsel told the court that,
if given the opportunity, he would have
presented testinmony about Durocher's life and
famly and from the nental health experts who
had exami ned Durocher. Durocher adanantly
reiterated that he did not want any mtigating
evi dence introduced.”

604 So.2d at 811-12

As the record in _Durocher revealed sufficient information to
establish that Durocher "freely, voluntarily, and know ngly" waived
participation in the penalty phase after being apprised of
potential evidence that could be put on in mtigation, this Court
held this issue to be wthout nerit.

The follow ng excerpt fromrecord in the instant case just as
clearly establishes that Chandler “freely, voluntarily, and
know ngly* waived participation in the penalty phase after being
apprised of potential evidence that could be put on in mtigation.
THE COURT: Ckay. | did want to note for
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the record that you had requested and received
a confidential expert. | presune that the
confidential expert exam ned the Defendant for
possible relevant mnitigation.

MR ZINOBER  That's correct.

THE COURT: And | wunderstand you won't be
calling that expert.

MR ZINOBER  That's correct.

THE COURT:  You also had nentioned to ne
when we were going over the possible jury
instructions yesterday that you had sone
famly nenmbers that you might wish to present,
that your client was going to request that you
not present them

THE COURT: (sic) That's correct. Your
Honor, may | make an objection while we are on
the other point?

THE COURT: I'm sorry. (On?
MR ZINOBER  On the expert, not calling
him | would like to object for the record to

him and | don't have the case, but the recent
Supreme Court pronouncenent that, if we |ist
an expert for --. Dillbeck -- if we list an
expert for penalty phase, that they have the
right to have their expert basically exam ne
my client prior to -- prior to penalty phase.

THE COURT: Vell, they wouldn't, in ny
court. You can list that, but I (?uarantee you
if you listed an expert, and the State
required me to allow him be exam ned, |
wouldn't allow it.

MR ZI NOBER: Then we still mght be
calling him
THE COURT: | would have told themto get

that expert in the event that the Defendant
was convicted, and they could get right to it
right after the guilt phase.

But | didn't have to nake that
decision, and | didn't have to |list them
because -- but, | nean, | -- obviously, you

could list your expert now if you wanted to,
and then they would nake their notion, and I
presune you still don't plan to list the
expert.

MR ZI NOBER No.

THE COURT: Al right. Now, can we talk
a little bit about the famly menbers that you
m ght have wanted to call. And your client
does not wish for you to call thenf
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MR. ZI NOBER: Yes, your Honor. W can
speak about it. Do you want me to list?

THE COURT: Well, | think what happens is
that a client does have a certain anount of
control over what is presented in the penalty
phase.

However, | think there is a case --
and | don't have it at ny fingertips -- but
what it says is, if the Defendant has told the
def ense counsel not to call rel evant
mtigation, that defense counsel is, Nunber
One, obligated to tell the Court that; and,
Number Two, the Court then is obligated to
tell you what you would have -- who you would
have call ed and what they woul d have said,
basi cal | y.

And then M. Chandler has got to, in
essence, acknow edge that he wunderstands and
acknow edge that he understands it could have
been hel pful and, in essence, announce that he
w sh that not be presented.

MR Z1 NOBER: Vell, we have the
Defendant's wife, who | believe would say good
thins (sic) about M. Chandler.

THE COURT: Al right.

MR ZI NOBER: Quite frankly, we have
considered in other particular circunstances
t he daughter -- his youngest daughter --
Wi t ney.

THE COURT: Ckay.

MR.  ZI NOBER: Hs sisters, Lula Harris,
Hel en CGonzalez, Elma 0O’Rourke (phonetic),
Rosie DeBartoley (phonetic). Those are his
sisters who would generally say favorable
t hi ngs about him

THE COURT: H's son?

MR. ZI NOBER: H s son, Jeff. Sonya
G bson, who he wasn't married to but is Jeff's
mot her, would say very favorable things about
M. Chandler.

Her son, M chael Singleton, would
say favorable things about M. Chandler.

THE COURT: Have you gone over wth our
(sic) client what those favorable things are?

MR ZINOBER  Cenerally, yes.

THE COURT: Ckay. M. Chandler, | don't
necessarily nean for your |awyer to stay here
and stand here and tell me exactly what these
peopl e woul d say, but | presune that he has
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been over with you the possibility of calling
any and all famly nenbers that you have to
speak about you and your [life and your
backgr ound and anything that would be
favorable to this jury in mking this
deci si on.

Has he gone over that with you?

THE DEFENDANT: Yes, he has, and | have
made a decision, your Honor. to call no one.

THE COURT: And do you understand, sir,
that 1 amobliged to tell you by law that this
could be a mistake because these people could
very well put some favorable Information
before this jury to persuade them to recomrend
a life sentence, as opposed to a death
sentence?

Do you understand that?

THE DEFENDANT:  Yes, | do.

THE COURT: And you've had plenty of time
to talk this over with your |awer?

THE DEFENDANT:  Yes.

THE COURT: And it is your decision that
you have instructed your Ilawer not to call
these people. Is that correct?

THE DEFENDANT:  That's correct.

THE COURT: Is there anything else that
we need to put on the record?

(V102, T2741-2745)

* ok %k

MR ZINOBER It's ny understanding, Jim
from our discussion yesterday, that you don't
have any objection to the introduction of the
records from the --

MR HELLICKSON: My understanding is that
they want to introduce a degree of sone kind.

MR ZI NOBER It's college credits.

MR HELLI CKSON: | hadn't seen this
docunent yesterday. | would like to take a
| ook at it. | understand it to be a degree

from a federal prison.
(V102, T2747)

* ok ok

MR ZI NOBER: Your Honor, also, | think I
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should nention that | did advise M. Chandler
that his nother, Mrgaret Furr, could be a
potential wtness. | forgot to mention that.

THE COURT: You nmean one you would call
if your client let you?

MR ZI NOBER: Yes. Candidly speaking,
she is not as -- you know, at this point in
her life, she is a little -- her nental
capacity is not quite there.

MR CROW | understood that she was
possibly unable to testify. She received a
subpoena; she called me and said that she had
had a stroke and couldn't stand up and
couldn't cone to court.

MR, ZI NOBER: Ri ght . My point is, that
was sonmebody we tal ked about, and --

THE COURT: And M. Chandl er  has
indicated you did not want to call her.

Is that correct, M. Chandler?

THE DEFENDANT:  Yes.

THE COURT: Sanme question as before.
Qobviously, if she were conpetent to testify,
obvi ously she could help you in front of this
ury.

i THE DEFENDANT:  She's conpetent, but she
woul dn't understand none of the procedure. So

THE COURT: You do not want her called?
THE DEFENDANT: No, ma’am.

(V102, T2748-2749)

* ok *

MR HELLICKSON: State would rest, your
Honor .

THE COURT: Defense may call your first
W t ness.

MR, ZINOBER: Your Honor, we don't have
any witnesses to present. W do have a couple
of docunents to present.

THE COURT: Al right.

MR. ZI NOBER: | ntroduce Def endant ' s
Exhibit One A and One B, which was sone
records of courses he conpleted while M.
Chandl er was previously in prison.

THE COURT: Al right. That will be
received.

(Thereupon, Defendant's Penalty Phase Exhibit
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1, A-B, was received into evidence.)

. MR.  ZINOBER:  Ckay. Also, | have a
stipulation between the defense and the State.
We are having a formal one typed up, but the
anal ysis of the tel ephone records fromthe
Pinellas County Jail reflected for the period
Novenmber 1, ‘92, through November 30, '92, the
t el ephone nunber of Margaret Meadows, the
Defendant's nother, was called approxinately
ei ghty-five times.

THE COURT: Al right.

MR, HELLICKSON: What are the dates, your
Honor ?

MR ZINOBER: Novenber 1, 1992, through
Novenber 30, 1992.

THE COURT: Menbers of the jury, when a
stipulation is entered into between the State
and the defense, that neans that no proof
needs to be brought in regarding that natter.
That neans you are to accept that as true
because it's been stipul ated.

I's there anything else?

MR  ZINOBER: There is nothing -- one
second.
Not hi ng further.
. THE COURT: Can | see you all at the
bench.

(The following is a side-bar conference held
out of the hearing of the jury.)

THE COURT: | don't know if this needs to
be on the record or not, but didn't you have
some pictures of him and his baby you wanted
to put in?

MR ZINOBER: Let me ask himif he'll
allow us to do that.

THE COURT: | renmenber sonehow | had a
copy of those.

MR CRON The ones with the tackle box.

MR. SANTA LUCIA: That's the only one we
had.

THE COURT: | remenber that was one of the
pictures y'all were objecting to. There was
one of just himand --

MR ZINOBER Let me see if he'll allow us
to do that.

THE COURT: Al right. W'Ill let -- are
they his pictures?

MR SANTA LUCIA: They were his.

THE COURT: We'll let you put themin; and
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if you want to substitute a copy later, we'll
give them back to him
éThereupon, the proceedings at side-bar were
concluded, and the trial resumed before the jury as
follows.)
MR CRON M. Zinober, did you want this
marked as an exhibit?
MR ZINOBER Yes, if you would.
Your Honor, | would like to move to
introduce into evidence Defendant's exhibits
Two and Three, which Two is a copy of
phot ographs of Oba Chandler and his daughter,
Whitney, when Wiitney was a toddler; and
Exhibit Three is a photograph of Witney
Chandl er nore recently.
THE COURT: Al right.
(Thereupon, Defendant's Penalty Phase Exhibit
2 and Exhibit 3 were received into evidence.)
MR ZINOBER [If | can publish themto the
ury.
Y Def ense has nothing further.

(V102, T2795-2798)
Chandl er and his counsel were thoroughly questioned by Judge
Schaeffer and the resulting record is sufficient to satisfy this

Court's purpose in requiring such an inquiry. Nowhere in Koon does

this Court hold that a full blown evidentiary hearing by way of
proffer is required. Rat her, the purpose of Koon was to insure
that counsel had sufficiently investigated mtigating evidence in
order to advise his client. Compare,. The record in the instant
case satisfies this requirement. Accordingly, this claim should be
deni ed.

Furthermore, even if the inquiry was insufficient, at no tine
has this Court held that a trial court's failure to do an adequate

inquiry is per se reversible error. Clearly, given the horrific
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facts of the instant case and the record that is before this Court,
whi ch includes evidence of the type of mtigation that was
available to Chandler, the failure to specify the content of famly
menber testinmony that was alleged to be favorable to Chandler is
harml ess beyond a reasonabl e doubt and does not require a new

penal ty phase.’

8The record includes depositions from a nunber of Chandler's famly
menbers. (R 1862, 882, 9230, 9336,9472) Significantly, Chandler
made it clear that, "Famly don't nean shit to ne" and that he was
not close to his famly. (Vol 91, T1239)
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| SSUE VI

. WHETHER THE TRI AL COURT ERRED I N REJECTI NG
CHANDLER' S CLAIM OF CHI LDHOOD TRAUMA AS A
M Tl GATI NG CI RCUMSTANCE.

Chandl er contends that since this Court's decision in Campbell

v. State, 571 So. 2d 415 (Fla. 1990) requires the trial court to

evaluate potentially mtigating evidence and to determne if it is
supported by the evidence and whether, in the case of nonstatutory
mtigating evidence, if it is truly mtigating in nature, Judge
Schaeffer erred in rejecting his claim of childhood trauna
resulting fromthe suicide of his father when he was ten years old.
The state certainly agrees that Campbell requires the trial court
to evaluate potentially mtigating evidence and to determine if it
Is supported by the evidence and whether, in the case of
. nonstatutory mtigating evidence, if it is truly mtigating in
nat ure. The state does not agree that Judge Schaeffer's rejection
of Chandler's father's suicide as a nonstatutory mtigating factor
is a violation of Canpbell. Campbell does not require a trial
judge to blindly accept nonstatutory mtigating factors urged by a
defendant w thout evaluation as to whether it was established and
whether it is truly nitigating. To the contrary, this Court in

Rogers v, State, 511 so.2d 526, 535 (Fla. 1987), rejected this

argunment, stating:

The effects produced by childhood traumas, on
the other hand, indeed would have nitigating
weight if relevant to the defendant's
character, record, or the circunstances of the
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offense. =~ See Eddings, 455 U S at 112-13, 102

S.Ct. at 875-76. However, 1in the present case
Rogers' alleged childhood trauma does not meet
this standard of relevance. No testinmony on

this question was presented during the penalty
phase, and Rogers raised the issue for the

first time on appeal. | ndeed, the only
evidence of such a trauma in the record is the
fol | ow ng notation in the presentence

I nvestigation:

[ Rogers] was raised under the inpression that
his nother was dead but found out that she was
not dead when he went in the service , . . As
far as his nmental health, [Rogers says] "I'd
say |I'm in pretty good shape considering the
stress |'ve been under. The strain, worrying
about ny famly."

We thus find that the record factually
does not support a conclusion that Rogers'
chi l dhood traumas produced any effect upon him
relevant to his character, record or the
circunstances of the offense so as to afford
sone basis for reducing a sentence of death.
See Sireci v. State, 399 So0.2d 964 (Fla.
1981), cerrt. aénied, 456 U S. 984, 102 3.Ct.
2257, 72 L.Ed.2d 862 (1982).

Rogers_v, State, 511 So.2d 526, 535
(Fla. 1987)

Judge Schaeffer's order reflects that her evaluation of the

contention as foll ows:

7. The Defendant was only ten years old when
his father committed suicide.

It is a mtigating factor if a Defendant
has had a deprived childhood, or has suffered
abuse as a child, or other matters such as

this. However, a single sentence in a PSI,
which also discusses his nother, a step-
fat her, sisters and both step-brothers and
hal f-brothers, is not sufficient proof of a

mtigating factor. The Defendant lived wth
his nother after his father died. H's nother
remarried when he was thirteen, and he |ived
with them until he was seventeen when he
voluntarily left honme to live wth his sister;
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and then decided to live on his own.

information is contained in the 1977 PSl).
If child abuse or a deprived chil dhood

existed in Defendant's case, he

(This

voluntarily

elected not to present any evidence of it. He
el ected not to call hi s confidentia

psychol ogist, and elected not to call his
mother or his sisters to testify either before

the jury or before ne. Surely they could have
told us of the Defendant's childhood and the
effect, if any, of his father's suicide on the

Def endant .

There is no proof, therefore,
record, of the mtigating factor

abuse, or a deprived chil dhood.

in the

of child

(v68, T11527-28)

Simlarly, in the most recent review of Farr this Court held

control the overall objectives of
argument . Hambl en. Her e, Farr
controverted the case for mtigation

we find no error in the trial

court's
rejection of the case for mtigation. At
trial level, the defendant is entitled to
counsel's

t he

hi nsel f
whi ch

was his right. I1Id. It is within the trial
opi ni on or

court's discretion to reject either
factual evidence in mtigation where there

record support for the conclusion that it
unt rustworthy. Walls v. State, 641 so.2d 381,

390 (Fla.1994), cert. ZJenied, ---
115 s.Ct. 943, 130 L.Ed.2d”

U S.

is
IS

/

Farr v. State, 656 So.2d 448, 449-50
(Fla. 1995) (enphasis added)

As Chandler has failed to show that the court's rejection of

his claim of childhood trauma was an abuse of

shoul d be denied on this claim

Furthermore, in light of the 12-0 jury

death for all three death nurders and the substantial

circunmstances found by Judge Schaeffer, error
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recommendation of

aggravating

was harn ess




beyond a reasonabl e doubt.® Cook v, State, 581 So. 2d 141 (Fla.

. 1991).

The Court found four aggravating circunstances; prior violent
felony, during the course of kidnapping, avoid arrest, heinous,
atroci ous., or cruel.
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| SSUE VI |

. WHETHER THE JURY I NSTRUCTI ON FOR THE  HEI NOUS,
ATROCI QUS, OR CRUEL AGGRAVATING CI RCUMSTANCE
WAS UNCONSTI TUTI ONALLY  VAGUE.

Appell ant contends that the jury instruction given in the
Instant case was unconstitutionally vague. It is the state's
contention that this claimis procedurally barred and w thout
merit.

Al t hough  appel | ant did object to the giving of the
instruction, he does not represent, and the undersigned counsel
cannot find, that an alternate instruction was suggested to the
trial court. This Court has made it clear that challenges to the
constitutionality of an instruction are barred unless counsel
submits an alternate limting instruction. Beltran-Lopez V. State,

. 626 So.2d 163, 164 (Fla. 1993).

Furthernmore, as this claim has been repeatedly rejected by
this Court on the nerits, appellant is not entitled to relief. The
jury was given the full instruction on heinous, atrocious, or cruel
now contained in Florida Standard Jury Instructions in crimnal
cases. (T3039) This Court has consistently rejected clains that
the statute or the new jury instructions are unconstitutionally
vague.

Because of this court's narrow ng
construction, the United States Suprene Court
uphel d the aggravating ci rcunstance of

heinous, atrocious, or cruel against the
vagueness challenge in Proffitt v. Florida,

428 U.S. 242, 96 S. . 2960, 49 L.Ed.2d 9213
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(Fla. 1976). Unlike the jury instruction
found wanting in Espisa v, Fiorada, U S.

, 112 S.Ct. 2926, 120 L.Ed.2d 854 (1992)
the full instruction on heinous, atrocious an&
cruel now contained in the Florida Standard
Jury Instruction in Cimmnal Cases, which is
consi st ent with Proffitt was given in
Preston's case.

Preston v, State, 607 So.2d 404 (Fla.

1992). Accord, Stein v, State, 632 So.2d 1361 (Fla. 1994); Hall v.
State, 614 3s0.2d 473 (Fla.), cert. denied, --- US ----, 114 s.Ct.

109, 126 L.Ed.2d 74 (1993).

To paraphrase this Court's holding in Wwhitton v. State, 649

So.2d 861 (Fla. 1994) "this instruction was approved in Hall v,
State, 614 go.2d 473 (Fla.), cert. denied, --- US ----, 114 5.Ct.

109, 126 T1..Fd.2d 74 (1993), and [Chandler] has not presented an

adequate reason to recede from that decision.” 649 So.2d at 867
Accordingly, as this claimis barred and the instruction is

constitutional, Chandler is not entitled to relief. Furthernore,

in light of the particular facts of this case appellant has failed

to establish that error, if any, is harnful.
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CONCLUSI ON

Based on the foregoing facts, argunents and citations of
authority the decision of the lower court should be affirned.
Respectfully submtted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL
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