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STATEMENT OF THE CASE

On Novenber 10, 1992, the Pinellas County Gand Jury indicted
the appellant, Oba Chandler, for three counts of first-degree,
premeditated nurder for the asphyxiation of Joan Rogers, Mchelle
Rogers, and Christe Rogers on or between June 1 and June 4, 1989,
in violation of section 782.04 (l)(a), Florida Statutes (1987). (V
1, R 1-2)?

Chandl er was tried before the Honorable Susan Schaeffer,
Grcuit Judge, and a jury on Septenber 19 through 30, 1994. (V g3,
T 1) The jury found Chandler guilty of first degree nurder on each
of the three counts of the indictnent. (V 101, T 2710) The court
entered judgnents of quilt. (V 101, 2718) The jury unaninmously
recomrended death for each of the nurders. (Vv 102, T 2827-28)

On Cctober 6, 1994, the court received additional evidence and
heard argunent of counsel regarding the sentences to be inposed.
(V 74, R 12504-41) On Novenber 4, 1994, the court inposed death
sentences for each of the three nurders. (V 68, R 11510-30; V 75,
12599-623; A 1-11)

The court found four aggravating circunstances: 1) prior
convictions for capital and violent felonies -- robbery with a
firearm on January 12, 1977, robbery with a firearm on July 23,

1993, and the three first degree nurder convictions on Septenber,

1" Page nunber references to the record on appeal are desig-
nated by V for the volume, R for the record proper, and T for the
trial transcript. Page nunber references to the appendix to this
brief are designated by A




19942 (V 68, R 11520-21; A 1-2); 2) murder committed during the
comm ssion of a kidnapping (V 68, R 11521; A 2); 3) nurder
comritted to avoid arrest (V 68, R 11522-23; A 3-4); and 4)
hei nous, atrocious, or cruel (HAC. (V 68, R 11523-24; A 4-5)
The court found no statutory mtigating factors were presented
or proved. (V 68, R 11525; A 6) The court considered ten non-
statutory mtigating circunmstances urged by the defense and found:
1) The defense had not proven that Chandler assisted |aw enforce-
ment as a confidential informnt. (V 68, R 11525; A 6) 2)
Chandl er may have had the capacity for hard work, but the record
did not establish that he had a good enploynment history. (V 68, R
11525-26; A 6-7) 3) Chandler's capacity to form loving relation-
shi ps was not proven. (V 68, R 11526; A 7) 4) The defense had not
proven that Chandler could be rehabilitated. (V 68, R 11527; A 8)
5 and 6) Good jail conduct had not been proven. (V 68, R 11527; A
8) 7) There was no proof of an abused or deprived childhood.' (V
68, R 11527-28; A 8-9) 8) Chandler's honorable discharge from the
Marine Corps was entitled to little weight because he did not have
a good mlitary record. (V 68, R 11528; A 9) 9) The court gave
little weight to the fact that it could inpose three consecutive 25
year mninmum mandatory |ife sentences. (V 68, R 11528-29; A 9-10)

10) Chandler's steadfast claim of innocence was irrelevant because

2 As to each nurder, the court found the other two nurders
supported this aggravating factor. (V 68, R 11521)

! At the pre-sentencing hearing the state conceded t hat
Chandl er suffered childhood trauna because his father commtted
sui cide when Chandler was ten years old. (V 74, R 12535)
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residual doubt is not a mtigating circunstance. (V 68, R 11529;
A 10)

Defense counsel filed a notice of appeal on Decenber 1, 1994.
(v 68, R 11541) The court appointed the public defender to
represent Chandler on this appeal. (V 68, R 11531)

STATEMENT OF THE FACTS

A The State's Case

Def ense counsel filed a pre-trial motion in [imne to exclude
evidence of a collateral crine, the alleged sexual battery of Judy
Blair in the GQulf of Mxico near Mdeira Beach, Florida, on the
grounds that it was irrelevant to any issue other than bad
character and propensity, that the probative value of such evidence
was outweighed by its prejudicial effect, and that the collateral
crine evidence was not sufficiently simlar to the charged offenses
to be adm ssible. (V 44, R 7338-39) Def ense counsel filed a
menor andum of law in support of the notion. (V 51, R 8523-8562)

The state filed a notice of intent to use evidence of the
all eged sexual battery and Kkidnapping of Judy Blair. (V 53, R
8873-75) The state filed a witten proffer of the collateral crinme
evi dence. (V 54, R 9045-9113) The state also filed a nenorandum
of law in support of its proposed introduction of collateral crinme
evi dence. (V 54, R 9131-47)

The -court conducted a pretrial hearing to determ ne the
admssibility of the collateral crine evidence. (V 56, R 9457; V
73, R 12220-387) The court found the state's evidence that

3




Chandl er convinced Ms. Blair to go out on his boat was both
rel evant and essential to the state's case. (V 73, R 12298-305)
The court entered a pretrial order permtting the introduction of
the evidence as relevant to prove notive, opportunity, intent,
plan, or identity, and why Joan Rogers allowed herself and her
daughters to acconpany Chandler on his boat. (V 56, R 9457-58; V
74, R 12424-25) The court found that the alleged hom cides and the
alleged rape were not only sufficiently simlar, but also shared a
uni que or unusual characteristic. (V 56, R 9457-58) However, the
court did not specify what the simlarities or unique characteris-
tic were. Instead, the court reserved the right to anend the order
to specifically note all unusual or unique simlarities between the
two alleged crines after the trial. (V 56, R 9458)

In his opening statement, the prosecutor relied upon the
evidence of the sexual battery of Judy Blair and told the jurors
that it provided the connection between Chandler and the nurders.
(V 87, T 509, 514-28) Defense counsel noved for a mstrial because
of the state's reliance on the collateral crinme evidence and
because the state was making that evidence a feature of the trial.
The court deni ed the motion. (V 87, T 529)

The state presented evidence that boaters discovered the
bodies of three wonmen floating face down in Tanpa Bay on June 4,
1989. (V 87, T 576-88) The Coast Guard recovered the bodies. (V
87, T 589-600) The Coast Guard recorded the |ocations of the

bodi es and provided this information to the St. Petersburg Police,

who al so responded to the locations of the second and third bodi es.




(Vv 87, T 578-79, 599-604) The first body was found west of the
ship channel, between the channel and Pinellas Point. (v 87, T
590) The second and third were found about three mles east of the
St. Petersburg Pier, about 200 yards apart. (v 87, T 593)

Dr. Bernard Ross, an engineering professor at the University
of South Florida and an expert on tidal flows, water novenments, and
the novenment of floating objects in Tanpa Bay (V 89, T 848-52),
| ater determned that all three bodies were probably placed in the
water in the area where the second and third bodies were found. A
water current carried the first body to the place where it was
found. (Vv 89, T 852-58) In his opinion, the bodies could not have
been placed in the water froma bridge or the shore. (v 89, 1 858)

All three bodies were nude below the waist and had duct tape
around their nouths. (Vv 87, T 578, 584, 591-94, 610, 626-27, 629,
632-33, 635) The legs of each body were tied at the ankles, two
wth yellow nylon rope, and one with clothesline rope. (v 87, T

578, 587, 591-93, 611, 627, 629, 632-33) The hands of the first

and third bodies were tied behind their backs with clothesline
rope. (v 87, T 578, 587, 591, 593, 611, 627, 629) The arns of the
second body were stretched forward, wth clothesline rope tied
around one wist and the other wist free fromthe loop at the end
of the rope. (V 87, T 584, 633) Each body had yellow nylon rope
tied around the neck. (v 87, 7 578, 591, 593, 610-11, 627, 633-34)
The rope on the first body was attached to a heavy wei ght which the
Coast Guard could not dislodge or pull up, so they cut the rope

(V 87, T 591, 594-96, 611) The neck ropes on the second and third




bodies were tied to cinder blocks which were recovered from the
bay. (V 87, T 593, 629, 634-35)

Dr. Edward Corcoran, an Associate Medical Exam ner, perfornmed
autopsies on all three wonen on June 4 and determned that each
died of asphyxiation, |ack of oxygen to the brain, caused either by
strangulation from the ropes tied around their necks or by
dr owni ng. (V 87, T 606-09, 641) He estimated that each died two
or three days before the autopsy, on June 1 or 2. (v 87, T 609-10,
641) The bodies were bloated and deconposed. (v 87, T 610, 625,
629-30, 642) Dr. Corcoran | ooked for, but did not find any genital
I njuries. He did not look for senen because it would have been
deconposed or washed away by the water. (V 87, T 628, 631) There
was no evidence of sexual intercourse with any of the three wonen,
but he would not have expected to find such evidence because of the
deconposi ti on. (V 87, T 642-43) There were ligature marks on
their necks, but their hyoid bones were not broken. (Vv 87, T 622-
23, 628, 630-31, 636) He did not find any other injuries. (V 87,
T 610, 622, 628, 641) There was no natural cause, such as
deconposition or water currents, for the bodies to be unclothed
bel ow the wai st. (V 87, T 625-26) The bodies were identified as
those of Ms. Joan Rogers and her daughters, Mchelle and Christe
Rogers by a conparison with their famly dental records. (v 88 T
652-57)

Ms. Rogers and her daughters left their honme in Ohio on
Friday, May 26, drove down 1-75, and stopped at a notel in Dalton,

CGeorgi a. Next, they drove down I1-75 and across on I-10 to a Days




Inn in Jacksonville. On Sunday, May 28, they went to Silver
Springs, stopped at a Wnn Dixie store on State Road 40, mailed a
postcard in Barberville, Florida, and checked into a notel in
Titusville. On May 29 they went to Sea Wrld and checked into the
Gateway Inn in Ol ando. On Tuesday, My 30, they went to Epcot
Center. On Wednesday, May 31, they went to MGM The next norning,
they checked out of the Gateway Inn at 9:34 a.m (V 89, T 798,
809-17)

Ms. Rogers and her daughters checked into the Days Inn on
Rocky Point Island in Tanpa shortly after noon on June 1, 1989. (V
88, T 689-94, 705-06) M chell e call ed her boyfriend, Jeffrey
Feasby, in GChio. (V 89, T 921-28) Harold Mlloy, another hotel
guest, saw the Rogers having dinner in the hotel restaurant between
7:00 and 7:30 p.m (V 90, T 937-43, 950)

Housekeeping enployees noticed that the condition of the
Rogers' room did not change from June 2 to June 8, except for
finding a wet shower and wet towels on June 2. Thei r bel ongi ngs
were there, but the beds were never slept in, and no one was there.
(V 88, T 710-19) On June 8, the hotel manager learned of this and
called the police. (V 88, T 658-60) Tanpa police officers came
and spoke to the nmanager, then secured the room and obtained the
hotel records for the room (V 88, T 669-72, 720-23) The police
found the Rogers' car parked at a boat ranp on the causeway. (Vv
88, T 672; V 89, T 820-22)

In court, Tanmpa Police Oficer WIkins identified photos of

the car, the hotel room the hotel, and Gbha Chandler's residence at




10709 Dal ton. Aerial photos of the area showed the |ocations of
the hotel, boat ranp, and Chandler's house. (v 88, T 672-85)
Chandl er's house was | ocated on a canal with accessby water to
both the boat ranmp and the hotel. (V 88, T 687)

The Rogers' hotel room was processed for fingerprints, but
none of the prints found in the room were made by Chandler. (Vv 88,
T 731-32, 745, 755-56, 759, 778-81) Canisters of exposed film were
found and taken to the Tanpa Police film |lab for devel oping. (V
88, T 734-35) The last three photos were taken in the room at the
Days Inn. (One was overexposed, the second showed Mchelle in the
hotel room and the third showed the balcony. (V 88, T 742-43) An
optics expert determned that the balcony photo was taken around
7:20 p.m, plus or mnus one hour. (Vv 90, T 951-66) Four
swnsuits and Mchelle's purse were found in the room The purse
contained a set of car keys for the Rogers' car. (V 88, 1 743-44,
757-59)

The Rogers' car, a blue, two-door, 1986 O dsnobile Calais with
an Chio tag, (V 89, T 820-22) was photographed at the boat ranp.
(V 88, T 762) The car was inpounded and searched. (Vv 88, T 762-
62) Several exhibits were found in the car, including Days Inn
stationery, an index card with directions to the Gateway Inn in
Orlando, notebook paper containing personal notes, a C earwater
Beach brochure, a Hanpton Inn coupon, a Jacksonville Zoo receipt,
a key to Days Inn Room 251, and a road atlas. (v 88, T 763-65)
Fingerprints were found on the Hanmpton Inn coupon and C earwater

Beach brochure. (V 89, T 838-44) Four fingerprints were found on




the car, two from the passenger-side vanity mrror, and two from
the rear quarter panel on the exterior. (V 88, T 765-66, 774) The
car was very clean, like it had been through a carwash. (v 88 T
774)

St. Petersburg Police Detective Ralph Pflieger went to the
dock with the Coast CGuard on June 4, to the roomat the Days Inn on
June 8, and to the Rogers' car at the inpound |ot. (V 89, T 798-
99) He | ooked for, but did not find, the canera used to take the
photo of Mchelle in the hotel room the clothing Mchelle was
wearing in the photo, and the shorts worn by another woman in the
phot o. (V 89, T 800-05) Mchelle's purse was found in the hotel
room It contained her identification, a passbook, a checkbook,
and a set of keys for the car. (V 89, T 804) No purses or wallets
were found in the car. (V 89, T 805) He also |ooked through the
evidence collected by Lovejoy, but he did not find the camera,
clothing shown in the photo, wallets, or purses. (V 89, T 806-07)
State's exhibit 76-A was a white, lined card with handwitten notes
which was found in the console area of the car. (Vv 89, T 807-08)
State's exhibit 76-C was a sanple of Mchelle's handwiting
obtained from her father. (Vv 89, T 808) State's exhibit 54 was a
bl ow-up photo of a brochure with directions witten on it which was
found in the car. (V 89, T 815-17)

Tampa Police Detective Melvin Duran went to the boat ranp on
June 8 and observed Oficer WIkins standing by the Rogers' car,
Duran noticed a sheet of Days Inn stationery on the front passenger

seat . (V 89, T 823) Wien the car was noved, Duran noticed that




sand had built up around the tires, so he inferred that the car had
been there for sone tine. (v 89, T 826-27) Duran went to the
i npound lot with Det. Pflieger to search the car for a camera and
purses, but he did not find them (V 89, T 828-30, 837) The gas
gauge indicated the tank was full. (V 89, T 830)

Hal Rogers testified that he is a dairy farmer with a famly
farm Hs wife Joan and daughters Mchelle and Christe actively
hel ped him with the farm work. (Vv 89, T 876, 891) Joan al so
wor ked the mdnight shift as a forklift operator at Peyton's
Northern in Indiana. (v 89, T 890-91) At the tine of their
deat hs, Joan was 36 years old, Mchelle was 17, and Christe was 14.
(V 89, T 876)

M. Rogers becanme aware of their plan to go to Florida a
coupl e of weeks before they left. (V 89, T 876-77) They had never
been to the Olando and Tanpa area before. In May and June, 1989,
the Rogers did not have any friends, relatives, or acquaintances in
the area. (V 89, T 877) The sole purpose of the trip was to take
a vacation. (Vv 89, T 877-78) M. Rogers expected them to return
on June 3 because Joan had to return to work and M chelle was
supposed to start summer school on Mnday, June 5. He |ast heard
from his wife and children on the prior Mnday evening, Menorial
Day. Joan called and said they planned to go to Epcot Center and
to MGM or Disney World. (Vv 89, T 878) He never heard from them
after they arrived in Tanpa. (V 89, T 879) M. Rogers becane
concerned when they had not returned by Tuesday and contacted the

aut horities. (V 89, T 880)
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Ms. Rogers and her daughters took a 35 mm N kon camera with
them which was never recovered. Joan had a purse and wallet that
were never returned. (V 89, T 879) Mchelle carried a wallet
whi ch was never returned. (V 89, T 880)

M. Rogers provided witing sanples to the police: Joan's
cal endar, a postcard from her dated May 29, 1989, Joan's notes of
her plans for the trip, Christe’s test paper, and one of Mchelle's
test papers. (V 89, T 880-83) M. Rogers identified Mchelle's
handwiting on state exhibit 76-A an index card. (V 89, T 883-84)
He also identified the box for the mssing canera, which he found
at home and provided to the police. (V 89, T 884-85) He identi-
fied a photo of Joan taken a day or two before Mther's Day in
1989, a photo of Mchelle in her prom dress taken two or three
weeks before the trip, and a photo of Christe fromthe film found
in the hotel room The photos were admtted in evidence over
defense counsel's renewed objections. (V 89, T 886-90)

M. Rogers further testified that his nother had a trailer in
Ellenton, Florida, just south of the Sunshine Skyway Bridge, but
neither he nor his wfe had ever been there. (V 89, T 905, 920)
Hi s not her sonetines went down there during the winter, but he
t hought she was in Mchigan in May and June, 1989. (V 89, T 920)
He did not consider his nother to be a relative. (V 89, T 921)
In March, 1989, Rogers was billed for a series of calls made from
the 813 area code and charged to his phone. (V 89, T 906, 919-20)

Shar on Baungardner was a personnel assistant for Peyton's

Northern, a Kroger and Super X distribution center, in Bluffton,
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| ndi ana, across the state line from WIlshire, Onio. Joan Rogers
worked there in 1989. (V 90, T 974-75) Baungardner identified
Ms. Rogers' handwiting on several docunments from her personnel
file, state's exhibits 73 A-J. (V 90, T 976-78) Ms. Rogers first
submtted a vacation request in the spring of 1989 on March 13 for
the week of June 4 to 10. On March 15, she subnmitted a second
vacation request for May 29 to June 2, which she later changed to
May 29 to June 5. She |ooked very tired and burned out. (V.90, T
978-79)

Freida Schw erterman worked with Ms. Rogers at Peyton's
Northern doing stock work and filling out work orders on a daily
basi s. (V 90, T 980-81) Wien describing an itemwith two colors,
it was their routine practice to put the predom nant color first.
(V 90, T 990, 995) Mark Sauers also worked with Ms. Rogers at
Peyton's Northern. He identified state's exhibit 75 as nmachine
operative tests filled out by Ms. Rogers. (V 90, T 996-97)

Agent Janmes Henry Mathis, an FBl handwiting expert, exam ned
a note witten on Days Inn stationery, conpared it with known
sanpl es of Joan Rogers' handwiting, and determ ned that she wote
the note. The note stated, "Turn right. West W on 60, two and
one-half mles before the bridge on right side at light, blue
W/WHT." (V 90, T 1007-10) Louis Hupp, an FBI fingerprint special-
ist, examned the note and found ten identifiable fingerprints, one
made by Joan Rogers, and nine made by Christe Rogers. (V 90, T
1012- 15)
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In September, 1989, O ficer James Kappel of the St. Petersburg
Police became aware of an alleged rape in Mdeira Beach involving
a Canadian tourist. He then traveled to Canada to interview the
alleged rape victim Judy Blair, and her friend, Barbara. (Vv 91,
T 1123-24) A Canadian sketch artist prepared a conposite draw ng
based on their descriptions. (V 91, T 1124-25) Kappel obtained
descriptions of the suspect and his vehicle and boat. (Vo1 T
1125) The conposite and descriptions were published on Novenber 3
in a press release which indicated there was a connection between
the rape and the nurders. (V 91, T 1126-27)

Joann Steffey lived at 10713 Dalton Avenue in Tanpa. Oba
Chandler lived tw doors east of her. He noved in around Decenber,
1988. (V 90, T 1016-17) Chandler had a boat which he kept in his
driveway for a long time, then put it behind the wall around the
house on a trailer. She never saw it hanging on davits. The boat
was blue and white. Chandler had a black four-wheel-drive vehicle.
(V 90, T 1017-18) Steffey was aware of the nedia reports concern-
ing the Rogers homicides. Wen she saw the conposite draw ng, and
the potential connection between the rape and the homcide, she
t hought Chandler mght be the person. (V 90, T 1018-19)

Def ense counsel objected and noved for a mstrial based on the
introduction of the rape. The court allowed the defense to have a
standing objection, notion for mistrial, and notion to strike all
references to the WIlians rule testinony. (V 90, T 1019-20)

Steffey cut out the conposite and put it on her refrigerator

in Novenber, 1989. (V 90, T 1021) At that time, she tried to
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| ocate Chandler's vehicle, but it was gone for about a nonth. (V
90, T 1024) In May, 1992, she saw an article with a picture of
handwiting on a brochure. She conpared it with Chandler's witing
on her next door neighbor's copy of Chandler's estimte for a
screened porch and thought the writing on the brochure was his. (V
90, T 1021-23) Steffey called the police task force in St.
Petersburg, and her neighbor faxed the estimate to the police. (V
90, T 1024)

On cross-exam nation, Steffey said Chandler's boat had a white
hull and a blue top cover. (V 90, T 1025) Chandl er would have
gone past her house to take his boat out the channel. She heard
boats going out and comng in at night. She frequently saw
Chandler in his yard playing with his child, talking to neighbors,
or doing yard work. (V 90, T 1026) She was gone in My, 1989, and
returned around the end of May or first day of June. She saw
Chandl er, but she did not notice anything unusual. She had
inquired about the $25,000 reward for the conviction of Chandler,
but she had not received any response. (V 90, T 1027)

Mozelle Smith was Steffey's neighbor. Wen Steffey approached
her with the newspaper article about the handwiting, Smth |ocated
her contract with Chandler, state's exhibit 71, and her check
paying Chandler for the work, state's exhibit 72. Chandler filled
out and signed the contract in her presence. He also filled out
the amount of the check. (V 90, T 1028-31) Her daughter faxed the
contract to the St. Petersburg Police twice. The police subpoenaed

the original contract. (V 90, T 1032-33)
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M chael Murray lived at 6004 Tanpa Shores Boul evard, a couple
of houses down from Dalton Avenue. In 1990, he hired Chandler to
do some work on his porch. He identified state's exhibit 79 as the
contract for this work. (V 90, T 1034-35) Miurray's house was at
the end of the canal that went behind Chandler's house. Mirray had
a boat and had no difficulty using the canal to access Tanpa Bay
and the causeway area. (V 90, T 1035-36) Chandl er had a boat
hangi ng from davits. It had a blue hull and a white top. (v 90,
T 1036)

Raynond Vohdin of Tanpa hired Chandler in October, 1989, to
repair a pool enclosure. State's exhibit 80 was the contract
filled out by Chandler. (V 90, T 1037-38) Sara Christopher of
Tanpa hired Chandler in February, 1990, to panel her living room
and replace doors and w ndows. (V 90, T 1040) State exhibit 83
was the contract filled out by Chandler. (V 90, T 1041) Nancy
Newsted of O dsmar hired Chandler to build a porch in April, 1989.
State's exhibit 84 was the contract filled out by Chandler. (V 90,
T 1059- 60)

Frances Edwards, a real estate broker in Fort Lauderdale,
testified that in Septenber, 1990, Chandler rented a house from
her, paying $2,250 in cash for the first nonth's rent and security
deposit. State's exhibit 82 was the rental agreement filled out by
Chandl er. (V 90, T 1052-53, 1056-57) Chandler failed to pay the
rent in Novenber, and she found that he had noved out around the

end of Cctober. (V 90, T 1057-58)
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James Slaughter of Lakeland worked at Goldsmth's Fine
Jewel ry. He identified state's exhibit 81 as a docunent he
executed showng the sale of a dianond ring. The person selling
the ring presented identification, signed the form and placed his
thunmbprint at the bottom of the form (V 90, T 1064-65)

Theresa Stubbs, an FDLE questioneddocunent exam ner, conpared
the Clearwater Beach brochure found in the Rogers' car wth known
sanpl es of Chandler's handwiting and determ ned that he wote sonme
of the notes on the brochure, i.e., the upper notation, "Days Inn,
Route 60, Courtney Causeway," and the |ower notation, "Courtney
Campbel | Causeway, Route 60, Days Inn." (V 90, T 1066-78) She
also determned that the upper notation was in pencil except for
the "y" in Causeway, which was in ink. The |lower notation was all
in ink. Under infrared light, the "y," the |ower notation, the "X"
on the map, and the drawn line on the map all reflected with the
same | um nescence, so they may have been witten with the same type
i nk. The "Boy scout, Colunbus” notation was in a different, blue
i nk. (V 90, T 1077-78) She compared the "Boy scout, Colunbus”
notation with known sanmples of the witing of Joan, Mchelle, and
Christe Rogers, and determined that it nmay have been witten by
Joan. (V 90, T 1078-82) She conpared the signature on a notel
registration card with known sanples of Chandler's signature and
determ ned that he signed the registration card. (V 90, T 1082-86)

Sanuel McMullin, a fingerprint expert for the Hllsborough
County Sheriff's Department, found 12 latent fingerprints and one

latent palm print on the Cearwater Beach brochure. He conpared
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them with Chandler's known prints and the Rogers' known prints. He
found that the palmprint was nmade by Chandl er. Nine* of the
fingerprints were made by Christe. Three fingerprints were not
made by Chandler and nmay or nay not have been made by the Rogers.
(V 90, T 1087-93) On the Hanpton Inn coupon, McMullin found three
fingerprints , one each from Joan, Mchelle, and Christe Rogers. (V
90, T 1094) None of the fingerprints and palm prints found in the
Rogers' hotel room or car were made by Chandler, several were made
by the Rogers, one was made by the hotel manager, and several
remai ned unidentified. (V 90, T 1094-1110)

Kristal Maya was Chandler's 31 year-old daughter from
Ci ncinnati, Onio. Chandler did not marry her nother, never I|ived
in the sane house as Mays, and never had a close relationship with
her. As a child, Mays’ last contact with Chandler was when she was
seven. (V 91, T 1131-32) In the spring of 1986 she |earned that
Chandl er was in prison in Zephyrhills, Florida. She went to visit
himwth her sister, Valerie Troxell, also Chandler's daughter. (V
91, T11133-34) She returned to visit her father when he got out of
prison. Chandler visited her and Valerie in 1987. Mays attended
his wedding in My, 1988. She stayed at Chandler's Dalton Ave.
house while on vacation in July and August, 1989. (V 91, T 1134)

She saw pieces of alumnum and concrete blocks in the side yard.

Her father had a blue and white boat. (v 91, 1135)

¢ The transcript states, "There are none related finger-
prints marked in blue that are the fingerprints of Christe Rogers."
(V 90, T 1093) In context, the "none" appears to be a typographi-
cal error which should state "nine." There are numerous typograph-
ical errors scattered throughout the transcript.
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In Novenber, 1989, while Mays was in nursing school, Chandler
came to Cincinnati and stayed at a motel. \Wen she spoke to him on

the phone, he sounded anxious and wanted her and her husband to

cone to the notel. (V 91, T 1135-37) Hi's Jeep was backed into a
parking space in front of another building at the notel. Chandler
appeared to be very nervous. (V 91, T 1137-38) There were

numerous ashtrays and coffee cups in the room Chandl er said he
could not return to Florida because they were |ooking for him for
the rape of a woman. (v 91, T 1141, 1161) Mays went into the
bathroom and did not hear the rest of the conversation. She and
her husband went home. Chandler called and apol ogi zed. (Vo1 T
1141-42) The next day, Mays invited him to dinner. She took him
to the store and bought him some clothes because he had no |uggage
and no cold weather cl ot hing. (V 91, T 1142-43) They stopped for
coffee. Chandler told her sonething about picking a wonman up on a
pier or dock, but she got away. (V 91, T 1143-44, 1162) In her
deposition, Muys did not say that he said the woman got away. (V
91, T 1162-69)

After dinner at home, Chandler talked about having noney in E
Sal vador . (V 91, T 1144) He said he could not return to Florida
because the police were |ooking for him because he killed sone
women. (V 91, T 1144, 1169, 1171, 1182-83) In Mays’ deposition,
she said he said, "They were looking for himfor killing sonme
woren, " and, "He stated he could not go back to Florida because the
police were looking for him for the killings." (V 91, T 1169-72,

1180) In the deposition she said, "I was in the kitchen, and he
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was talking to Rick about murdering sone wonmen and talking about
some noney in El Salvador or sonething like that." (V 91, T 1178)

Also, "He was telling Rick sonething about nurdering wonen. He
didn't specify a nunber, but | do remember him specifically saying
-- . . . . That he killed sonme wonen." (v 91, T 1180) Al so,

"Stated he could not go back to Florida because the police were
| ooking for himfor the killing. . . . The killing of some wonen."

(Vv 91, T 1181) Mays testified at trial that Chandl er never
indicated that he was innocent or that the police had the wong
man. (V 91, T 1145, 1182) But, "He never said he was the one who
mur dered the wonen. He did not say that." (V 91, T 1182)

Chandler also told Mys not to tell anyone where he was,
including his wfe Debbie. He wanted to trade his Jeep for her
car, but she did not agree. (V 91, T 1146) He sold her sone
jewelry, then left town without telling her. (V 91, T 1147) On
Novenmber 10, 1989, Chandler called Mays and had her call Debbie to
tell her to go to a phone booth and call back with the nunber.
Chandler then told Mays to have Debbie go to another phone booth
because someone m ght be follow ng her. (V 91, T 1148-50)

In October, 1990, Chandler returned to G ncinnati and stayed
with Mays. He had her husband set up a drug deal, then he took the
drug dealers' noney and left. Her husband was badly beaten and
alnost killed by the dealers. Their honme was attacked by the
deal ers, so Mays dropped out of nursing school to nmove her fanmily
out of the house. (V 91, T 1185-87) She was upset and told Rick

to call the police and report that her father "put a gun on him"
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(V 91, T 1189) When she spoke to Chandler after his arrest on
Sept enber 24, 1992, she talked about how badly Rick was hurt and
said she could not understand why Chandler had done this to her.
(V 91, 1190-92)

Mays cooperated with the police to tape her conversations with
Chandl er after his arrest to try to obtain his adm ssion that he
had commtted the crines. (Vv 91, T 1192-94) Mays had been
convicted of a crime involving dishonesty. (V 91, T 1194) She was
paid $1,000 to appear on the television program Hard Copy on
January 26, 1994. (V 91, T 1194) She had been contacted by the
Maury Povitch Show, but she declined their offer. (v 91, T 1194-
95)

On re-direct examnation, the prosecutor asked Muys about a
sworn statenment she made to the State Attorney's O fice on Cctober
6, 1992. (V 91, T 1197) Defense counsel objected to the adm ssion
of the prior consistent statement. The prosecutor argued that it
was adm ssi bl e because defense counsel tried to inpeach her by
showi ng she had accepted noney in 1994, so the state should be
allowed to show that she said the sanme thing two years earlier.
Def ense counsel argued that Mays’ notivation to fabricate was the
drug deal which occurred prior to the consistent statenent, so the
statement was not adnmissible. The court overruled the objection.
(V 91, T 1197-1200) Mays then testified that on Cctober 6, 1992
she nade a sworn statenent to the State Attorney's Ofice that
Chandl er said he could not come back to Florida, the police were

looking for him that he had killed the wonen. (Vv 91, T 1201) She
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also said Chandler told her another woman got away, he had her in
his grasp or with him sone place, and she got away fromhim He
did not tell her that the woman was on his boat. (V 91, T 1201-02)

Arm nder Bahnra, the manager of an Econo Lodge Motel in a
suburb of Cincinnati, identified aregistration card show ng
Chandl er stayed there on Novenber 7, 1989. (v 92, T 1258-59)
Tel ephone conpany records established that calls were nade between
Mays’ home and phone booths at two convenience stores in Tanpa on
Novenber 10, 1989. (V 93, T 1378-88) The records also showed four
calls between Mays’ honme and Chandler's hone on that date. (V 94,
T 1667)

Valerie Troxell learned that her father was in Cncinnati in
the fall of 1989 when her sister, Kristal Miya, called. He cane to
Troxell's apartnent. He was very anxious and upset, chain-snoking
ci garettes. (V 91, 11218-20) He did not bring any |uggage or
cl ot hi ng. He wanted to trade or sell his vehicle. He told her to
say she had not seen him if anyone tried to find him (V91, T
1222) Chandl er told her that he had to get rid of a woman in
Florida and that she was trying to say that he raped her. He did
not say he was innocent. (V 91, T 1221) He did not say he did it,
ei ther. (V 91, T 1225) Troxell was paid $1,000 to appear on Hard
Copy. (V 91, T 1225-26) At trial, she was upset with her father
because he had put her job in jeopardy by sending a letter to her
enpl oyer telling her the things Troxell had disclosed to the FBI.
(V 91, T 1226)
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James Rick Mys was Kristal’s husband. (v 91, T 1227-28)
When they visited Chandler in late July and early August, 1989,
Mays saw al um num and cenment blocks at the side of the house. (V
91, T 1228-29) Chandler took him to John's Pass. (V 91, T 1229-
31) Chandler said he picked up a |ot of wonmen there, and had

forcible sex with one of them (V 91, T 1231-33) Chandler also

said the he raped sonmebody and one of them got away. (V91 T
1233)

When Chandler cane to Cincinnati in Novenber, 1989, he was
very nervous. He was snoking heavily, and there were numnerous

ashtrays and coffee cups in his nmotel room He said the police in
Florida were |ooking for himfor the "{rjapes of these wonen." (V
91, T 1233-34) Mays was not sure about what Chandler said. He nay
have said that he was accused of the rapes. (V 91, T 1244-45) The
next day, Chandler rode with Mays to Dayton. He said he could not
go hone because of the nmurders of the wonmen in Florida, and talked
as though he actually did it. (v 91, T 1235-36) On cross-
exam nation, Mays said Chandler said only that they were |ooking
for him for the murders of three wonmen in Florida. (V 91, 1245)
At Mays’ house, Chandler said sonething about the nurders. (V 91,
T 1236) In his deposition, Mys said Chandler said they were
| ooking for him for the nurders of the wonen. (V 91, T 1247)
Chandl er never indicated that he was innocent or that the police
were |ooking for the wong man. (V 91, T 1248) He told Mays and
his wife to say they had not seen himif anyone called |ooking for

him (Vv 91, T 1236)

22




In 1990, Chandler returned to OChio. He told Mays he had

ripped off sonme marijuana from the Coast @uard and offered Mays
$6,000 to help himsell it. Mys introduced him to a buyer. (V
91, T 1237-38) Maya was supposed to pick up the noney, $29, 000,

and take it to his house to give to Chandler. (V 91, T 1238-39)

Chandl er was waiting in his truck. Wen the buyer put the noney in
the truck, Chandler pointed his gun at Mays’ forehead and said,

"Fam |y don't nean shit to me." (V 91, 1239) Mays tried to grab
the gun. Chandler hit him and drove away with the noney. (v 91,
1239-40) The buyers took Mays to their place, put a shotgun in his
mouth, and threatened to shoot him Chandler called, told them
they had been ripped off, and repeated his remark about famly. He
wanted to trade the noney back for cocaine. The buyers let Mys
go. (V 91, T 1240)

Arthur Stephenson, a state prison inmate with ten or eleven
felony convictions, was in the same four person cell pod in the
Pinellas County Jail as Chandler from Cctober 23, 1992, to Novenber
3, 1992. (V 92, T 1262-63, 1280) The cell pod had two cells wth
two bunks each and a shared day room with a table, telephone, and
t el evi si on. (v 92, T 1263-65) There was a television program
concerning three wonen found in the bay which nentioned a note
found in their car and a fingerprint and handwiting on the note.
(V 92, T 1266-67) Chandl er remarked that he net the wonmen at a
mal | near the stadium on Dale Mbry and gave them directions to
meet him at a boat ranp on the causeway. He said he lived in the

area and had a boat. (V 92, T 1267-69, 1276-77) He did not talk
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about being with them after the neeting. (V 92, T 1274) He also
. said that during the neeting, sonmething was said about them being
from the same state, and he took control of the situation and had
them from that point. (V 92, T 1272) He said one of the girls was
very attractive, and that turned him on. He said he could handle
the nmother with no problem (V 92, T 1273) Wwen a picture of the
recovery of the bodies was on television, Chandler said that was
something they could not get him for, that dead people can't tell
on you or can't talk. He said it did not have to be that way. (V
92, T 1273-74) After being questioned by the police, Chandler said
he had a boat, got rid of it, and got another boat. He wondered
why the detectives asked him about the boat. He said a man did not
have to have a reason to change boats; he just wanted a better
boat . He also said there was nothing on the boat that would do
. t hem any good. (V 92, T 1270-71) Another tinme, Chandler becane
upset because the police questioned him about duct tape. He said
that he wasn't the only one who ever used duct tape. It was easy
to use to tie soneone up and keep them from talking. (V 92, T
1271) Wien a rape case was mentioned on television, Chandler said
they were trying to inplicate him in a case where he supposedly
raped a wonan on a boat and then had to swmto shore, but he could
not swim that distance. (V 92, T 1271-72)
Wl liam Katzer, another state prison inmte with fourteen
felony convictions, was in the same cell pod with Chandler from

January 16 to February 25, 1993. (V 92, T 1287) After a televi-

sion program about the murder case, Chandler said he would not be
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there "if the bitch didn't resist.” (v 92, T 1288-89, 1301-02)
Chandl er said he had an alibi, a videotape for which he and his
wife would falsify the date. (Vv 92, T 1290) Kat zer was not
offered or prom sed anything for his testinony. (V 92, T 1291-92)

Bl ake Leslie had nine felony convictions and had been in the
same cell pod with Chandler in the fall of 1992. (V 92, T 1306,
1311-12) Chandler talked to him about the Mudeira Beach rape. He
said he took a young lady from another country for a ride on his
boat, although her friend did not want her to go. He went out 20
or 30 mles and "told them fuck or swm" He said the only reason
the lady was still around was that her friend was waiting at the

boat dock. (V 92, T 1307-08) Another tinme Chandler said he had a

camera and threw it in the water because it got wet. (V 92, 1308)
Leslie was first approached by the police while he was still in
jail. He lied to them about what he knew because he was afraid.

(V 92, T 1308-09) He lied again in his deposition on August 22,
1994, On Septenber 16, 1994, he went to the State Attorney's
Ofice and told the truth. (V 92, T 1309-10)

Leo Myers was the original owner of Chandler's 21 foot
Bayliner boat. He sold it to Wl fgang Roessel in 1981 or 1982. (V
92, T 1316-17) The steering wheel was not deteriorating when he
sold it. (V 92, T 1218) The boat had a blue hull. The top part
was white with a white canvas top. (V 92, T 1319)

Wl f gang Roessel purchased the boat from Myers in February,
1982. He replaced the engine with a Volvo V-6. He named the boat
"Cigeuner" which neans "Gypsy." (V 92, T 1320-22) He sold his
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house at 10709 Dalton Avenue and the boat to M. Galpin in
Decenber, 1986. (V 92, T 1322-23) The steering wheel was netal
with a rubber coating. The rubber was nelting, rotting, and
cracking, and rust was comng out of the cracks. (V 92, T 1324)
He kept the boat on a lift in a boathouse behind his house. (v 92,
T 1325) He sold a trailer with the boat. (V 92, T 1326-27) He
never painted the boat. (V 92, T 1327) It had a fiberglass deck
with no rug. (V 92, T 1328) It is comon for people to have duct
tape on their boats. (V 92, T 1328-29)

Derek Galpin sold the boat and house at 10709 Dalton Avenue to
Chandl er in Septenmber or OCctober, 1988. (v94, T 1647-48) Galpin
used the boat very little and made no changes to it. The steering
wheel was in bad shape. (V 94, T 1648-50, 1652) There were six to
ei ght concrete blocks at the side of the house. (v 94, T 1650-51)

Robert Carlton bought the boat and trailer from Chandler in
August, 1989, for $5,000, paying $2,500 as a down paynent.
Chandler said he had taken it into the Qulf and that it handled
rough water well. He also said he used the boat for fishing at
ni ght. Carlton noticed building blocks near the trailer at the
side of the house. (V 92, T 1330-36, 1350-53, 1355, 1359-65) When
he bought the boat, the hull was light blue, the deck was white,
and the top was bl ue. He repainted the hull a darker blue and
renoved the nane. He replaced the marine radio. There was nothing
wr apped around the steering wheel. (V 92, T 1343-47, 1355) He
sonetines kept electrical tape on the boat. (V 92, T 1358) Law

enforcement officers bought the boat from him for $7,600 in
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Sept enber, 1992. (Vv 92, T 1348) He had taken it out about 35
times and usually washed it after using it. The boat was spotless
when he bought it. (V 92, T 1349-50, 1366)

Rol l'ins Cooper was an alum num subcontractor who worked for
Chandler in 1989. (Vv 93, T 1391-92) On May 15, 1989, Rollins
installed a roof over ice and Coke machines at the MacDill Mot el
He picked up the materials at Ashley Alumnum then did the work
The notel personnel were reluctant to pay Cooper, so he tried to
contact Chandler w thout success. (V 93, T 1393-95)

On May 31, 1989, Cooper began work on a screened porch for
Bet ancur after picking up the materials at Ashley Alum num He
could not remenber if he saw Chandl er that day. (V 93, T 1396-97)
He returned to finish the job on June 1, but he had no screen. He
call ed Chandler, who delivered the screen between 11:00 and 12: (0.
Chandler was in a hurry. He told Cooper to call Debra to get paid
when he finished. He also told Cooper that he had a date wth
three wonen. (V 93, T 1397-99, 1411-12) Cooper spoke to detec-
tives and the State Attorney's Ofice between 13 and 18 tinmes in
1992, 1993, and 1994 without telling them that Chandler said he had
a date with three wonen. He first nentioned the statenent on the
day of his deposition, June 27, 1994. He said that about two
nmonths earlier, he woke up in a sweat one night and renenbered the
st at ement. (V 93, T 1412-19, 1430-32)

The Capo house was near Chandler's house. (V 93, T 1433-34)
When Cooper called Debra on June 1, she told him she would |eave

his check in an envelope taped to their front door, so Cooper went
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by to get it. Chandler had signed the check. (V 93, T 1400, 1419-
21) On June 2, Cooper net Chandler at Ashley Alum num a few
mnutes after 7:00 a.m They picked up materials, then Chandler
had Cooper follow himto the Capo house and showed him what needed
to be done to repair a porch. Chandler appeared grubby. He said
he spent the night on his boat. (Vv 93, T 1399-1402, 1422-28) One
tinme Chandler had Cooper pick up scrap alumnum from the yard by
his house to recycle it. Cooper tripped over a construction block
and noticed that there were others. (V 93, T 1402-05, 1428-29)
The last time Cooper worked for Chandler, the job took five days,
but Chandl er refused to pay for nore than three days |abor. Cooper
felt that Chandler owed himfor the two extra days. (V 93, T 1409-
10) Cooper denied that he was drinking in 1989, but in his
deposition about two nonths before trial, he had admtted that he
was drinking both in 1989 and 1994. (V 93, T 1437)

Bank records for Chandler's business account included check
102 for $104.69 payable to Ashley Al um num on May 15, 1989, for the
MacDill Motel job; check 110 for $495.64 payable to Ashley on My
31, 1989, for the Betancur job; check 111 for $170 payable to
Rol I'ins Cooper on June 1, 1989, for the Betancur job; check 112 for
$153.51 payable to Ashley on June 2, 1989, for the Capo job. (V
93, T 1440-43) Def ense exhibit 9 was a check dated June 2, 1989,
for the Capo job. (V 93, T 1444-45)

Detective Robert Engelke of the St. Pet er sburg police
determned that the drive from Ashley Alum num to the Capo

residence was 5.6 niles and took eight ninutes. Taking a short
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cut, the drive from the Capo house to Chandler's house was 1.3
mles and took three mnutes. Wthout the short cut, it was 3.4
mles and took eight mnutes. (V 93, T 1446-53)

FDLE Agent John Halliday identified aerial photos of the area
where the bodies were found in Tanpa Bay and of the intersection of
Dal e Mabry and Colunmbus Drive. On the other side of the intersec-
tion, the street is called Boy Scout Boulevard, which turns into
Spruce Street, and eventually connects wth Ei senhower Boulevard
and Route 60. A Dodge dealership, a Burger King, a Days Inn, and
a K-mart are located near the intersection. (V 93, T 1454-60) He
interviewed Judy Blair in Septenber, 1992, and obtai ned her
description of Chandler's shirt, hat, and shoes. Wen he searched
Chandl er's house in Port Orange later that nonth he found a shirt,
hat, and shoes matching her description. (V 93, T 1460-63, 1473)
Hal liday arrested Chandler on Septenmber 24, 1992, pursuant to a
warrant for the Mdeira Beach case. The search was conducted the
next day, also pursuant to a warrant. They did not find any
evidence relating to the Rogers homcide case. (Vv 93, T 1465,
1469-73) Halliday also determned that the distance from Chand-
ler's house to a Circle K store with a pay phone at 10111 Hills-
borough Avenue was 0.7 mile, and fromthere to a Seven El even store
at 13919 Hillsborough Avenue was 3.5 mles. (V 94, T 1657-59)

GTE records for Debra Chandler's telephone and for the narine
operators showed a two mnute collect marine call from Gypsy One at
5:49 p.m on My 15, 1989. (V 94, T 1660-66, 1686, 1700-02) The

records showed calls from Chandler's boat to his house on June 2,
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1989, at 1:12 a.m for five mnutes, 1:30 am for one mnute, 1:38
a.m for one mnute, 8:11 am for four mnutes, 9:52 a.m for one
m nut e. (V 94, T 1687-90, 1704-06, 1709-12) The only other calls
between the house and the boat were on Decenber 31, 1988, January
7, 1989, March 17, 1989, and July 5, 1989. (V 94, T 1690-92, 1706-
07)

Def ense counsel renewed his nmotion to exclude the state's
evidence of the alleged sexual battery of Judy Blair, arguing that
the state had no evidence of sexual battery of the Rogers. The
court again denied the notion. (V 94, T 1535-37) The court
instructed the jury to consider evidence of the alleged rape only
for the purpose of proving notive, intent, plan, or "idea"® of the
defendant in the charged crinmes of nurder. (V 94, T 1538)

Barbara Mottram and Judy Blair testified that they were
Canadi ans who canme to Madeira Beach in My, 1989, for a vacation
after they finished college. (V 94, T 1539-40, 1590-91) They
stayed in a relative's condom nium on the beach with Blair's
not her, aunt, and uncle. (V 94, T 1540-41, 1591-92) After dinner
on Sunday, May 14, Mttram and Blair walked to a convenience store
to buy soft drinks, gum and a six-pack of beer in preparation for
going fishing with friends, John and Scott, at John's Pass. (V 94,
T 1541-42, 1567-71, 1592-93) As they were leaving the store, they
met Chandler in the parking lot. (V 94, T 1542-43, 1553, 1593-94,
1601-02) He had a black or dark blue Jeep Cherokee. (V 94, T

> Counsel for appellant assumes that the court actually said
"identity" and that "idea" is another typographical error.
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1543, 1594) He told them he had once lived in upstate New York,
his name was Dave Posno or Posnaver, he was 33, he had once been a
nurse, and now he was in the alum num siding or roofing business.
He was very friendly, jovial, warm and gentlenmanly. (V.94, T
1544, 1595-96) Chandler gave them a ride to John's Pass, offered
them a ride in his boat, and said they could see the sunset and
fish. (V 94, T 1545-46, 1596-97) Mttram went into a restaurant
to find her friends, while Blair remained in the car and agreed to
meet Chandler at Don's Dock to go on the boat the next day. When
Mttram returned for Blair, Chandler warned them to be careful
because they were not in a good area and because they did not want
to be caught with the beer. (V 94, T 1547, 1571-75, 1578, 1595,
1597-98) Mottram and her friends wal ked towards the pier and
bridge, with Blair and Chandler follow ng. (V 94, T 1548, 1582)
Bl air and Chandl er went to the other side of the bridge while
Mttram was fishing with John and Scott. (Vv 94, T 1584, 1629)
Wien Blair rejoined Mttram she suggested going for a boat ride
with Chandler the next day, but Mdttram decli ned. (V 94, T 1549-
50, 1599) The following norning, May 15, Blair packed sandw ches
and sodas for the boat trip and tried to convince Mttram to join
her. Mottram again refused and urged Blair to go without her. (V
94, T 1551-52, 1599, 1602)

Blair testified that she wal ked to Don's Dock. She wore
tennis shoes and a t-shirt and shorts over a bathing suit.
Chandl er was there in his boat. (V 94, T 1602) He was di sappoint-

ed that Mttram did not cone. Chandl er drove the boat under the
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bridge and into the Gulf. He expressed concern about the rough
wat er and went back under the bridge to tour the waterway. (V 94,
T 1603, 1632-33) He again said he was from New York, had been a
nurse, was in the alum num siding business, and |lived with his
little old nother. He was very nice, friendly, and warm He did

not make any advances. (V 94, T 1604)

Chandler's boat had a light, faded blue hull. The interior
was white. Their were two swivel chairs towards the front. The
w ndshield was split for access to the bow It had a radio, a

storage area under the bow wth blue cushions, and a blue canvas
top. The boat was about 19 feet |ong. It had a yellow, inboard
Vol vo notor. Blair identified photos of Chandler's boat and car.
(V 94, T 1604-09) Chandler pulled sone duct tape from the storage
area and taped the steering wheel because it was broken or
deteriorating. (V 94, T 1609, 1634) Blair asked him about boats
lifted out of the water. He said he kept his own boat that way.
(V 94, T 1609) Wen Chandler dropped Blair off around 4:30 p.m,
he said he was having sone difficulty with his boat and needed to
attend to it. He suggested that she go hone for dinner, get her
canmera, and bring Mttram back so they could go fishing and take
phot os of the sunset. (V 94, T 1610, 1634-35)

Blair returned to the condo for dinner around 5:00 p.m She
asked Mottram to join her for a sunset cruise. Mottram declined.
Blair took a canera when she |eft. (v 94, T 1554-55, 1586-87,
1611-12, 1635) Blair testified that she returned to the dock,

where Chandler was waiting. He expressed concern about Mttram not
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com ng and seened perturbed. He went under the bridge to the Qulf.
(V 94, T 1612, 1635-36) Chandl er gave Blair an opportunity to
drive the boat. They stopped to take pictures of the sunset and
fish for awhile. Blair expressed concern that it was becomng dark
and she needed to return because people were waiting for her.
Chandl er began conplinenting her appearance and suggested that she
hug him (Vv 94, T 1613, 1636-40) She thanked him for the
conpliments and refused the hug. He pulled her towards him and
forced her to hug him He touched her arms and body and said he
was going to have sex with her. She said no and asked himto take
her back. He persisted, so she noved away and threatened to charge
him with rape. She began scream ng. He asked if she thought
somebody woul d hear her. (V 94, T 1614) Blair could see lights,
bui | di ngs, and people on shore, but they were not close enough for
anyone to see or hear her. She pleaded with Chandler to take her
back. He started the boat and went further out. It was dark. (V
94, T 1615, 1640)

Chandl er stopped the boat and said, "You re going to have sex
with me. There's no way around it. Wat are you going to do, junp
over the side of the boat?" Blair screaned and tried to get away
from him He held her wists. He sat on the passenger seat,
pulled down his pants, and forced her to engage in oral sex. He
put a towel on the deck and forced her down. She was scream ng and
crying. He told her to shut up and threatened to tape her nouth.
At this point in Blair's testinony, the prosecutor asked if she was

okay and defense counsel asked to approach the bench. (V 9%4, T
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1616) Def ense counsel npved for amstrial because Blair was
crying and it was prejudicial. The court denied the notion, noting
that Blair was not crying out |loud and barely had tears in her
eyes. (V 94, T 1617)

Blair testified that Chandler pulled down the bottom half of
her clothing and told her she was going to have sex with him She
was ki cking, screamng, and crying. He again threatened to tape
her nout h. VWhen she becane quiet, he asked, "Is sex really
something to lose your life over?" He fondl ed her vagi na and
renmoved her tanpon. The court then directed the bailiff to renove
the jury. (V 94, T 1618) After a short recess, defense counsel
noved for a mstrial because of the prejudicial effect of Blair
breaking down for the second tine. The court denied the notion,
stating that Blair did not break down, she dropped her head and had
sone tears in her eyes. (V 94, T 1619)

Blair said Chandler attenpted anal penetration. She pl eaded
with himnot to do that and told him she had rectal cancer.
Chandl er penetrated her vaginally, ejaculated, and pulled his pants
up. He told her to wash herself with a thernmos of water. (Vv 94,
T 1620, 1640-41) During the assault, Chandler repeatedly nade an
obscene remark, (V 94, T 1621) but he did not hit her or threaten
to throw her out of the boat. (V 94, T 1041) He renoved the film
from her camera, threw it overboard, and wi ped down the camnera. (V
94, T 1620-21) He said he knew she would report this and asked her
to give hima chance to go hone to his nother because it would Kill

her to have a police officer arrive at her door. (V 94, T 1621)
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Chandl er took her back to shore, letting her off across the channe
from Don's dock. He said he was sorry. (V 94, T 1621-22, 1642)

Blair wal ked home. She told her nother her day was fine, and
did not tell her what happened. She was in shock and just wanted
to bathe and go to bed. (V 94, T 1622) The next day, Blair waited
for her nother, aunt, and uncle to l|leave, then she told Mttram
what happened. Later that evening, she reported it to the police.
(v 94, T 1557-58, 1564-65, 1622-23) She told the police Chandler
wore a green shirt, which she identified in court. She al so
identified a hat and a pair of deck shoes as simlar to the ones
Chandl er wore. (V 94, T 1623-24)

Def ense counsel noved to strike Blair's testinmony and for a
mstrial because of the admi ssion of the testinony and because of
the prejudicial effect of Blair breaking down twi ce. Counsel
agreed that she did not sob out loud, but she was crying and put
her hands to her face. The court responded that Blair's display of
emotion was mnimal and denied the notions. (V 94, T 1645-46)
Def ense counsel again renewed his notion for mstrial because of
the adm ssion of the collateral crime evidence at the close of the
state's case, and the court denied it. (V 94, T 1714)

On February 2, 1995, after Chandler had been sentenced (V 68,
R 11510-30; V 75, 12599-623) and filed his notice of appeal (V 68,
R 11541), the court entered an anmended order allowing the state to
i ntroduce evidence of the alleged sexual battery of Judy Blair at

trial. This order listed the specific simlarities and dissimilar-
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ities between the crimes as found by the court. (V 68, R 11579-84)

B. Defense Evidence

Sergeant denn More was the supervisor of the St. Petersburg
Police major crime squad since its formation in 1991. One of the
squad' s functions was the investigation of the Rogers homcide. (V
95, T 1743-45) That investigation also involved the Tanpa Police,
the FBI, the State Attorney's Ofice, and FDLE (V 95, T 1745-46)
As many as 40 detectives had been assigned to the investigation.
The major crine squad had eight detectives working full tinme on
this case. (V 95, T 1748) Moore noticed the Cear-water Beach
brochure and its possible inportance when he reviewed the evidence
in July, 1990. (V 95, T 1749) The detectives believed that the
"x" on the brochure map was near the Dale Mbry, Colunbus, Boy
Scout intersection and represented the |ocation of the person
witing the directions. (v 95, T 1750-54) In the Tanpa area,
Chandler was the only person they could connect with the Rogers
other than hotel enployees and guests. (Vv 95, T 1760) They
conducted an extensive investigation of Chandl er, i ncl udi ng
businessg records, phone bills, and interviews with people who knew
him (V95 T 1761-64)

Det ective Rodney Frankland went to the Gateway Inn in Ol ando
in June, 1989, and obtained registration cards and guest lists for
guests who were there when the Rogers were there. He never
contacted the other guests and had no know edge of whether other
officers did. He wasonly involved in the investigation for about

a week. (V 95 T 1775-80)
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FDLE Agent Terry Rhodes |ocated Chandler's dark blue 1985 Jeep
Cher okee. It had been repossessed and purchased by soneone else.
The owner allowed him to search it in Novenber, 1992 He found
some itens under the back seat which did not belong to the owner.
(V 95, T 1781-85)

Rose Upton and Dorothy Lewis worked in the junior departnent
at the Mass Brothers store at Wstshore Plaza on June 1, 1989. (V
95, T 1788, 1800) Around 10:20 a.m, Lewis saw Ms. Rogers and her
daughters shopping in the departnent. Ms. Rogers and Mchelle
gave their names when Mchelle put a swinsuit on hold. (V95 T
1800- 01, 1805) The Rogers returned to the departnent around 45
mnutes to an hour |ater. (V 95, T 1801, 1805-06) Mchelle had
found another swimsuit, but they purchased a top. (V 95, T 1801,
1807) Around 11:20 a.m, Upton was coning out of a stock room when
she alnost collided with Ms. Rogers. (v 95 1789) Upton sold a
bracelet to Christe, but it was not one of the bracelets recovered
by the police. (V 95, T 1790-91, 1793-94, 1798-99, 1806-07) Both
Upton and Lewis saw a man with a young boy come into the depart-
ment, join the Rogers, and |leave with them (V 95, T 1789, 1791-
92, 1801-04) Lewis was surprised by this, because the girls said
they were travelling alone. (V 95, T 1804) Lewis said the man
spoke to Ms. Rogers, who then asked Lewis where the children's
departnent was. Lewis told her it was on the second floor. They
went upstairs when they left the junior departnent. (V 95 T 1802-
04) Lewi s al so overheard part of a conversation in which the

Rogers wanted to know where Cl earwater was. (Vv 95, T 1808)
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Nei ther woman could say whether Chandler was the man they saw. (V
95, T 1791, 1796-97, 1803-05) Upton described the man as about siXx
feet tall, with a medium build, and light brown hair. (V95 T
1796) Lew s described the man as a little taller than Ms. Rogers,
in his early forties, wearing a baseball cap, and having |ighter
gray hair. (V 95, T 1805, 1808)

Dave Connelly purchased Chandler's former house at 10709
Dalton in 1992 He found junk and trash both inside and outside
the house, but he did not see any concrete bl ocks. (V 96, T 1827-
29) State's exhibit 11 was a photo of Connelly's blue and white
boat in front of the house. (V 95, T 1829-30)

Carlton and MIdred Wrsham cashed their Social Security check
and paid their electric bill on June 1, 1989, then drove to the
boat ranmp parking lot on Courtney Canpbell Causeway to check the
trash barrels for cans. (v 96, T 1831-34, 1837, 1851-52) They saw
a blue car with Chio tags parked near the boat ranp. (V 96, T
1834, 1837-38, 1852, 1854) They drove across the parking |ot and
saw a black car parked near a wooded area. (V 96, T 1835, 1852-54)
Ms. Wrsham saw a girl's face smling at her from the open w ndow
of the black car. She heard people laughing and talking inside the
car. She identified the girl as Christe Rogers when she saw her
picture in the newspaper on June 18, 1989. (V 96, T 1835-36, 1841-
42, 1846-47, 1849) The newspaper also had a photo of the blue car.
(V 96, T 1840)
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Ms. Wrsham called the tips line and spoke to Oficer Storch®
about this incident on June 9, 1989, but she did not tell himthat
she saw Christe. (V 96, T 1841-43) On June 10, M's. Wbrsham
called the St. Petersburg Police and told Oficer Sanders there
were several people in the car, and they seened to be having a good
time. She did not renenber whether she told him she saw Christe.
(V 96, T 1843-44) Around 1:00 p.m on June 10, the Wrshanms net
Detective MlLaughlin on the causeway. Ms. Wrsham told him she
saw the girl's face. She was shown sone photos, but she could not
make a positive identification. (V 96, T 1844-46) After seeing
the June 18 newspaper photo of Christe, Ms. Wrsham called Oficer
Storch and told him that the face she saw was Christe. (Vo6 T
1848-49) On August 8, 1990, the Wdrshans went to the St. Peters-
burg Police Department and spoke to Detective Cunm ngs. Ms.
Worshantold her that the face she saw was Christe. (V 96, T 1849-
50)

James Jackson was a maintenance worker at the Days Inn on the
causeway in June, 1989. Around 2:00 or 2:30 p.m on June 1, he
crossed the pool deck on his way to the kitchen and saw Christe
wal ki ng towards the roomns. (V 96, T 1856-57, 1860) The boat ranp
is about a mle from the hotel. (V 96, T 1861) Jackson did not
see a boat at the hotel the next norning. (V 96, T 1857-58)

Frank Perez was the real estate broker for the bank that

foreclosed on Chandler's house at 10709 Dalton Avenue. VWen he

6 The prosecutor supplied the names of the officers to whom
Ms. Wrsham spoke. She did not renenber their nanes. (V 96, T
1840, 1843, 1844, 1849)
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i nspected the house in Decenber, 1991, he found only five itens
inside, a soft drink container, three wonen's hats, and a box of
unused invoices for an alum num conpany. |n the garage he found a
little debris, a sawhorse, and a couple of enpty boxes. Qut si de
the house he found sone construction debris from renodeling the
house consisting of sonme plaster and pieces of wood. He did not
find any concrete bl ocks. He took photographs of the house and
identified them in court. (V 96, T 1861-69)

Wayne Eatman worked for an engineering firminvolved in a road
wi dening project on Courtney Canpbell Causeway in June, 1989. He
was certain he saw the blue O dsnobile parked at the boat ranp on
the day the police found it, Thursday, June 8. He was 75% sure he
saw it there on Wednesday, June 7. He was "pretty certain" that it
was not there before that Wdnesday. He did not see it on
Thursday, June 1, or Friday, June 2. He did not work on Saturday
or Sunday. (V 96, T 1870-74)

Tanpa Police Oficer Richard Penberton was assigned to traffic
enforcenent on the Courtney Canpbell Causeway in early June, 1989.
He pulled people over at the boat ranp and conducted |icense checks
on vehicles left at the boat ranp. The detectives found the
Rogers' vehicle there on June 8. He had stopped a car at that
exact spot the day before, and the Rogers' vehicle was not there.
He constantly saw blue and white boats being | aunched fromthe
ranp. (V 96, T 1876-81)

Tanpa Police Sergeant Kenneth Brogdon was working with

Penbert on. He was certain that the Rogers vehicle was not in the
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same parking space at the boat ranp on the day before the detec-
tives found it, because he stopped a car that pulled into that sane
par ki ng space. He could not say whether the Rogers' vehicle may
have been sonmewhere else in the parking lot that day. (V96, T
1883-89)

Pai ge Fernandez and her husband David purchased a boat on My
31, 1989, and launched it from the causeway boat ranp around 1:00
p.m on June 1. \Wen they returned to the ranp around 2:00 or 3:00
p.m, Ms. Fernandez noticed a md-sized blue car close to the
trash can. (V 96, T 1889-93) On June 15, they were at the boat
ranp again and spoke to a police officer. She told the officer the
vehicle was there on June 1. (V 96, T 1894)

Daniel Mko was the front desk supervisor and a night auditor
at the Days Inn in June, 1989. (V 96, T 1895-96) He provided the
police with the hotel restaurant checks for June 1. (V 96, T 1897-

98) Wien he went through the checks, there appeared to be five or
six mssing, but he had not audited the checks and had not deter-
m ned why those checks were not there. (V 96, T 1898-99, 1910-13,
1915-16) Only one of the checks indicated that it was for three
peopl e. That check was paid by credit card at 6:00 p.m, but
there was no indication who the check was for. (V 96, T 1913-15)
Jeffrey Gaines worked at the restaurant at the Gateway Inn in
Orlando in June, 1989, busing tables and delivering pizzas for room
service. (V 96, T 1918-19) He remenbered seeing a woman in her
forties with tw teenage daughters in the restaurant a couple of

times. The ol der daughter asked him about anusenent parks. (Vv 96,
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T 1919-21) The last time he saw the nother, her daughters were not
there. She was sitting at a table talking with a man. (V 96, T
1921-23) He thought this was on a Saturday. (Vv 96, T 1923-24)
Gaines identified the three wonen when an investigator showed him
pi ctures. (V 96, T 1922) He did not recall telling Detective

Rivers in June, 1994, that he never saw the nmother wth anyone

else. He told himhe never saw the girls with any nale. (V 96, T
1924- 26)
Ronal d Bell, the chief toxicologist for the nedical exam ner's

office, perfornmed drug screening tests and an analysis of the
stomach contents for each of the Rogers wonen. No controlled or
ot her substances were detected. (V 96, T 1927-30)

David Kidd, a crinme scene technician for the St. Petersburg
Police, was involved in the execution of the search warrant for
Chandler's home on Dillon Drive in Port Orange. Defense exhibit 16
consisted of fishing rods and equipnent found during the search.
(V 96, T 1935-36) In Septenber, 1993, Kidd participated in the
dive search of the canal behind Chandler's Tanpa house at 10709
Dal ton Avenue. From the canal, they took a horn button and a
couple of small pieces of concrete block into evidence. From the
boat house and dock, they recovered cables for lifting a boat out of
the water and sone duct tape used to hold segnents of the cable
together and to hold the cable to the overhead beans. The duct
tape and pieces of concrete block were sent to the FBI. (V96 T
1936-42) In June, 1994, Kidd obtai ned wood chips fromthe trim of

Chandler's boat stored in the FDLE warehouse and sent them to the
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FBI . (V 96, T 1942-43) In August, 1994, Kidd took sonme paint and
fiberglass chips from the hull, the engine conpartment, and the
deck of the boat and sent them to the FBI. (V 96, T 1944-46)

Qto Albuschat, a crime scene technician for the St. Peters-
burg Police, received hair sanples from each of the Rogers fromthe
nmedi cal exam ner and sent them to the FBI. (V 96, T 1967-69) He
also sent duct tape from Christe and Mchelle and the concrete
bl ock from M chelle. (V 96, T 1971-72)

Janes Gili and Chandl er becane acquai nted because their wves
were friends. Gili had been to Chandler's house at 10709 Dalton.
He did not see any concrete blocks around the property. (Vo6 T
1973-74) Chandler kept his boat in the water or on the lift behind
hi s house. (V 96, T 1975) The Chandlers came to Gili‘’s house for
his son's birthday party on June 10 or 11, 1989. The Gilis went on
Chandl er's boat to see the fireworks on July 4, 1989. Gili did not
noti ce any change in Chandler's behavior. (V 96, T 1975-76) Gili
did not see any scratches on Chandler's boat. (V 96, T 1976-77)
Gili did not know Chandler well enough to see his npod changes or
di stingui sh between his conversations. (V 96, T 1977)

Bill Conway, the manager of Ashley Al umnum in Tanpa, knew
Chandl er as an al um num contractor who cane in once or twice a
week. Chandl er usually phoned in his orders. Sonetimes Chandler
sent other people to pick up the materials, but Chandler always
paid for them (V 96, T 1979-80) Defense exhibit 20 consisted of
packing slips for materials sold by Ashley. (V 96, T 1981-82) One

of the packing slips showed that Chandler ordered naterials for a
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screen room on May 30, 1989, and the naterials were picked up on
either May 30 or 31. The order did not include a roll of screen.
(V 96, T 1983-85, 1988) Another invoice showed the purchase of a
roll of screen and a processing date of June 2, but the screen may
have been picked up on June 1. (V 96, T 1989-93) Contractors
usual 'y picked up their materials in the morning. Ashley opened at
7:00 a.m, and it usually took about an hour to pick up an order
(V 96, T 1985-86) If the order was called in the day before, it
took less tine. (V 96, T 1986-87) Chandler was a COD custoner and
usually had to pay for his orders when he picked them up. However,
he incurred $531.00 in bills he never paid. (V 96, T 1987)

Don Fulton lived across the canal from Chandler's house at
10709 Dal ton. (V 96, T 1994, 1998) Chandler had a blue boat wth
white trim It was a very quiet Bayliner. Fulton liked to fish in
the canal at night during the sumrer and saw Chandl er take his boat
out after dark, between 10:00 p.m and 1:00 a.m, between one and
three tinmes a week. (V 96, T 1995-99)

Robert Margotta sold the house at 10709 Dalton to Chandler.
Margotta went to the house between two and four tinmes around
January and February, 1989. He did not see any concrete blocks or
pi eces of al um num (V 96, T 2000-03)

Wayne GOakes, an FBI hair and fiber expert, conpared hairs
vacuumed from Chandler's boat with known sanples of head hair from
each of the Rogers and Judy Blair. None of the vacuunmed hairs
mat ched the known hairs. (V 97, T 2040-42, 2047) Because the boat

was not processed until alnost three years after the crime, and it
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had been used and cleaned repeatedly, Oakes would not expect to
find hairs or fibers associated wth the Rogers. (V 97, T 2046-48)
He also examned the Rogers' swinsuits from the hotel room and
found both fiberglass and paint particles, which were submtted to
ot her experts for analysis. The particles could have come from
other itens packaged with the swinsuits. (V 97, T 2042-45, 2048-
50) He found hairs on duct tape from two of the Rogers, but these
hairs either matched the Rogers or were not suitable for conpari-
son. (V 97, T 2045)

James Corby, an FBI expert on coatings, paints, tapes,
polyners, and adhesives, examned the duct tape from two of the
Rogers' and determ ned the brand, Nashua. (V 97, T 2052-53, 2062-
63) He also found end matches on the pieces of tape indicating
t hat whoever taped the victinms alternated between them while
applying the tape. (V 97, T 2054, 2063) The duct tape from the
boat house did not match the duct tape from the Rogers. (Vor, T
2055, 2064-65) Corby examned the bathing suit debris found by
OCakes and found two extremely small paint particles consisting of
a thin clear coat top layer, a thin dark blue nmiddle layer, and a
third layer of gray priner. He conpared those chips with sanples
renmoved from Chandler's boat and found that they did not natch. (V
97, T 2056-57) It was unlikely that the paint particles cane from
a saltwater environnent. (v 97, T 2059-60) He also found sone
fiberglass particles with a blue resin coating. The resin coating

did not match the sanples from Chandler's boat. (V 97, T 2058-61)
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Bruce Hall, an FBI glass and building materials expert,
conpared the concrete block recovered with Mchelle Rogers' body
with the pieces of concrete block recovered from the canal and
found no association between them  They were different in color
and texture. (V 97, T 2066-68) He exam ned the suspected
fiberglass particles found by Cakes and Corby and determ ned that
they were fiberglass. He did not conpare them with the known
sanples from Chandler's boat. The particles could have originated
virtually anywhere and were likely from some sort of air filter.
(V 97, T 2068-72)

David Rittenhouse, an inmate at Sunter Correctional
Institution, had been in the Pinellas County Jail in the sanme cell
with Chandler from Novenber, 1992, through April, 1993. (Vo7, T
2081-83) Chandler did not discuss the facts of his cases, although
he sonetinmes nmade a comment in response to a television show about
his cases. (V 97, T 2088)

Ronnie Lawrence, an inmate at Polk Correctional Institution,
was in the sanme cell pod with Chandler at the county jail from
April to July, 1993. (V 97, T 2092-95) During that time, he never
heard Chandl er discuss the facts of his sexual battery and nurder
charges, not even in response to television prograns about them
(V 97, T 2094)

Garland Stidham an inmate at DeSoto Correctional Institute,
spoke with Chandler several times in the recreation yard at the
county jail. (V 97, T 2097-99, 2103) Chandl er never discussed the

facts of his sexual battery and nurder charges. (V 97, T 2099)
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Buddy Granger, an inmate serving a 25 year mninum mandatory
life sentence, was in the same county jail cell pod with Chandler
on several different occasions beginning in 1993. (V 97, T 2107
2111, 2113) Chandl er never discussed the facts of the sexual
battery and nurder cases in Granger’s presence. (V 97, T 2107-08)
The jail inmates, including Chandler, were entitled to go to the
recreation area for an hour each day. Chandler never went unless
everyone in the cell block went at the sane tine. (V 97, T 2108-
09) Several times Ganger saw Chandler bring back |egal papers
after neetings with his attorneys. Chandler read them then he
usually tore them up and flushed them down the toilet. He never
shared them with anyone and did not want anyone going through his
stuff. (Vv 97, T 2110)

Robert Foley lived in Deltona, Florida, in June, 1989. (V 97,
T 2115-16) Fol ey knew Chandler and went to his house about five
times. Foley did some yard work for Chandler. He and his wfe and
famly visited Chandler and his wife and baby on Menorial Day, My
27 or 28, 1989. They went on aride to John's Pass in Chandler's
boat, Foley did not see any yellow ropes or concrete blocks on the
boat or at the house. He did not notice anything unusual about
Chandl er. (V 97, T 2116-19, 2126) Foley first net Chandler in
1978, Chandl er used a different nane and said he was from upstate
New Yor k. (V 97, T 2119) Foley was aware that Chandler went to
prison. He |ost contact with him for about four years. Chandl er
called in 1988. He was living in Tarpon Springs, and Foley went

there ta visit. (V 97, T 2120) Chandl er showed up unexpectedly at
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Foley’s house on Thanksgiving Day. He was with a wonan he had

lived with in 1978. He did not say anything about going to
CGncinnati, being afraid, or that the police suspected him of a
rape or murder. (V 97, T 2121-22) Foley's last contact wth
Chandler while he was living on Dalton Avenue was in April, 1990.

He did not hear from Chandler for about 18 nonths afterwards, then
Chandl er showed up in Onond Beach, and Foley hel ped him nove in.
(V 97, T 2123-24) Chandl er di sappeared again. Fol ey never knew
that he was living in Port Orange. He read about Chandler's arrest
In the paper. (V 97, T 2124-25)

Il eana Capo hired Chandler on My 17, 1989, to replace the
screens on her porch. On June 2, he cane to her house around 7:15
to 7:30 am and introduced the two workers who did the job. He
| ooked the sane as before except that his hair was nmessed up. She
did not notice any scratches, bruises, or nervous behavior. The
workers finished around 2:00 or 3:00 p.m Chandler did not return
to her house until 5:00 or 6:00 p.m when Ms. Capo paid him (V
97, T 2128-37)

Gayl e Downey stayed at the Days Inn on the causeway to attend
a sales semnar from May 31 to June 2, 1989.  Around noon on My
31, she saw a good | ooking young man carry a cooler fromthe second

floor, down the stairs, to a boat in the parking lot. He was about

25 to 30 years old, five feet ten inches to six feet tall, with a

nice build, and sun-bleached brown hair. The boat was white with

a bluish stripe on the side. It was on a trailer pulled by a black

or dark blue Bronco or Bl azer. She did not see the man, boat, or
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car again. (V 97, T 2138-41, 2145-46) She reported this to the
police, and St. Petersburg Police Detective Paula Zitzelberger
prepared a conposite drawing based on her description. (V 97, T
2142-43, 2147-49; V 98, T 2155-59) Chandler was not the man she
saw.  (V 97, T 2144)

Just before Chandler testified, defense counsel informed the
court that Chandler wanted to invoke his Fifth Amendnent privilege
regarding the Madeira Beach sexual battery case and did not want to
do so before the jury. Defense counsel asserted that Chandler was
being placed in a position of having to give up one Fifth Anmendnent
right to protect another. He renewed his notion for mistrial based
on the admssion of the collateral crime evidence, and the court
again denied it. (V 98, T 2160-61) The court ruled that Chandler
retained his Fifth Amendment privilege regarding the sexual battery
because it was a pending case, but the court would allow the state
to cross-exam ne Chandler about it because it was relevant, and he
could answer or invoke his privilege. (V 98, T 2161-64) Defense
counsel asserted that he would linit direct examnation and not
tal k about the sexual battery case. The court refused to rule in
advance whether the state's cross-exam nation would be beyond the
scope of direct. (V 98, T 2163)

Chandler testified that at the end of My and beginning of
June, 1989, he lived at 10709 Dalton Avenue in Tanpa with his wfe
Debra and daughter Wiitney. He was an alum num contractor building
screen roons and pool enclosures. (V 98, T 2165-66) After Witney

was born on February 6, 1989, Debra stayed home to care for her and
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hel ped Chandler with his business. (V 98, T 2170-71) There were
never any concrete blocks at their house. (V 98, T 2191-92)

On Menorial Day, Foley came over, did sone yard work, and
bought a couch. At that tine, Chandler had a 21 foot Bayliner with
a blue hull, white interior, and blue canvas top. He had ot her
boats while living on Dalton -- a 26 foot Pacemaker, a 21 foot
Gal axy, and a canoe. (V 98, T 2167) He bought boats, repaired
them used them for awhile, then sold them He bought the Bayliner
from Galpin for $2,100, repaired it, replaced the steering wheel,
and sold it to Carlton for $5,000. (V 98, T 2168-69, 2191-93)

Def ense exhibit 20, invoices dated May 30 and My 31,
indicated that he ordered materials on May 30. He usually ordered
the materials, his workers picked them up, then he paid for them
(V 98, T 2171-72) Check nunber 110 from state's exhibit 63 was
signed by Debra. It corresponded with the invoice for the Betancur
j ob. (V 98, T 2173) Chandler could not renmenber exactly what he
did on May 31. It was a typical day. (V 98, 2175)

On June 1, 1989, Chandler was returning from giving soneone an
estimate when he stopped at a gas station on Fiftieth near 1-4.
Mchelle Rogers was there and asked him where the Days Inn on
Hi ghway 60 was. Hi ghway 60 was just a couple of blocks away, and
the hotel could be seen fromthe gas station, so he pointed out the
sign. Christe stuck her head out of their car and hollered, "Rocky
Point." Chandl er told Mchelle they wanted the Days Inn on
Courtney Canpbell Causeway and gave them directions to go to
Colunmbus Drive to get back on the expressway. (V 98, T 2175-82)
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They had a brochure on which he wote, "Route Sixty, Courtney
Campbel | Causeway, Days Inn." (V 98, T 2180-82) He did not neet
Joan Rogers during this encounter. (V 98, T 2176) He never saw
the Rogers again. He did not take them out on his boat, and he did
not kill them (V 98, T 2182, 2194)

An invoice from defense exhibit 20 showed that Chandler paid
for a roll of screen on June 2. He probably picked it up on June
1 and took it to Rollins Cooper. (V 98, T 2182-83) A check from
state's exhibit 63 was signed by Chandler and showed that he paid
Cooper for the Betancur job on June 1. Chandler did not tell
Cooper that he had a date with three wonen. (V 98, T 2184) An
i nvoi ce from defense exhibit 20 indicated that Chandler had orclered
materials for the Capo job on June 1, and they were picked up on
June 2. (V 98, T 2190) She paid him that evening, as shown by the
check, defense exhibit 21. (v 98, T 2191)

On the night of June 1, Chandler went fishing on his boat at
the Gandy Bridge around 9:30 or 10:00 (V 98, T 2186-87) Wwen he
started to go hone, his engine died. Wen he renoved the hatch for
the engine conpartment, he snelled gas in the bilge, and the bilge
punp was operating. He found that he had a broken hose and was out
of gas. (V 98, T 2187-88) He called home about three tines to try
to get help wthout success. He needed soneone to tow him He
spent the night on the boat. (V 98, T 2188) The next norning he
taped the |eaking gas hose. He flagged down a Coast Guard boat,

but they were unable to help him He flagged down another boat
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which towed him to the Gandy Bridge Marina. He bought sonme gas,
called home again, then went hone. (V 98, T 2188-89)

On  cross-exam nation, Chandler admtted six prior felony
convi ctions. (V 98, T 2197) \When the prosecutor asked whether he
had contradicted the testinony of Barbara Mdtttram the court
overruled defense counsel's privilege objection. The prosecutor
then asked whether Chandler had contradicted Judy Blair's testino-
ny- Chandler responded that he would not discuss the pending rape
trial. (V 98, T 2199) Wen the prosecutor asked on what grounds,
def ense counsel again asserted a privilege objection, which the
court overruled. The prosecutor asked if Chandler was taking the
Fifth Amendment. Chandl er answered yes. The prosecutor asked if
he was afraid his answers would incrimnate him Defense counsel
obj ected, "Asked and answered. He's invoking the privilege." The
court responded, "He is to invoke it, counselor. Overrul ed. "

Chandler then said, "1 have invoked ny Fifth Amendnent from the

rape case from Madeira Beach. Il will answer no questions, sir,
that relates to that case." The prosecutor asked if he was afraid
his answers might incrimnate him Chandl er answered no. The

prosecutor asserted that he could not take the Fifth Anmendment.
The court interjected that was correct. (V 98, T 2200) The court
i nstructed Chandler to answer the question or invoke the Fifth
Amendnent privilege against self-incrimnation. Chandler invoked
the Fifth Amendnent. (V 98, T 2201)

The prosecutor then asked when Chandler nmet the Rogers wonen

on June 1. Chandler could not renenber. (V 98, T 2201) Chandler
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could not remenber what he was doing in that area. It was not a
"spectacular” day for him nothing happened. (v 98, T 2202) He
stopped at the gas station for cigarettes and saw Mchelle and
Christe, but not Joan Rogers. He thought Mchelle was the driver
because she was standing on the driver's side of the car. Christe
stuck her head out of a w ndow on the passenger side of the car.
She hollered, "Rocky Point, Rocky Point, Days Inn." He gave them
directions back to 1-4, to 1-275, to the Cearwater exit, and to
foll ow H ghway 60 to Rocky Point. He wote directions on a
brochure handed to him by Mchelle. He did not pay any attention
when they left. (V 98, T 2203-04, 2266-70) He did not nention Boy
Scout or Colunbus. He wote with whatever they handed him and did
not renmenber switching from pencil to pen. He denied drawi ng the
line, making the circle, and making the "x". (Vv 98, T 2270-72)
They did not ask him about Busch Gardens. There was no conversa-
tion about where they were from He did not notice their Chio
tags. Mchelle was pretty and appeared to be 17 to 19 years ol d.
He did not give them directions to Wstshore Mall. (V 98, T 2272-
74)

Chandl er saw the newspaper articles about the bodies found in
the bay four days later and the photos of the girls, but he did not
realize they were the same people until Novenber, 1989, when he saw
a conposite drawing in the paper. The paper linked the Madeira
Beach case with the Rogers honicide. (v 98, T 2204-10) Unt i
April or My, 1994, when he saw the records of the marine phone

calls, he did not realize that the night his boat broke down while
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he was fishing was the night of June 1. (V 98, T 2210-12) Hi s
boat had broken down three or four tinmes, but it had not been
broken down all night before. He was out all night fishing
numerous timnes. (V 98, T 2212-14) On July 4, he was stuck on a
sandbar for four hours. He had thought the night of the break down
was the weekend before that. (V 98, T 2214-15)

On the night of June 1, Chandler first called home about
fifteen mnutes after the notor died and he could not restart it.
(V 98, T 2216-17) He used a bright light to exam ne the engine,
but did not find that the gas |ine was actually broken until
nor ni ng. He knew that he had a |eak soneplace because he was out
of gas. (V 98, T 2216-19) He called the Coast Guard. They told
himto call a commercial tow ng service at John's Pass, and it
woul d cost $100 per hour. He decided that was too expensive. (V
98, T 2220-21)

Chandl er could not remenber what work he may have done on June
1 and June 2 other than what he testified about on direct. It was
five years before trial, and he no l|onger had business records
except for those supplied by the state in discovery. (Vv 98, T
2221-24) He fled the state because he was afraid of the Mdeira
Beach case, He was not that concerned about the hom cide because
he thought |aw enforcement would find out who did it. (Vv 98, T
2224-25) Chandl er went to Deltona for three days and visited
Leslie Hi cks before he went to Cincinnati. He lied to Hi cks about

where his wife and baby were. (V 98, T 2226-27)
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Chandl er went to Ohio because he needed noney for an attorney.
He checked into the notel and called Rristal. They came to the
mot el . He told Rick he needed noney. Rick offered to front him
two ounces of cocaine. Chandler also obtained a thousand dollars.
(V 98, T 2227-28, 2231) Chandler told Rristal he was a suspect in
the rape case and they were trying to link the Rogers homcide to
the rape case. (V 98, T 2230-31) He told Kristal he was innocent.
(V 98, T 2231) He was nervous, but he always chai n-snokes
cigarettes and drinks a lot of coffee. He did not back his car up
to the building to conceal the tag. (V 98, T 2232) He did not
tell Rick and Kristal to lie if anyone called |looking for him (V
98, T 2232-33) He arranged for Kristal to call his wife to find
out if the police had been to his house about the Madeira Beach
case. He wanted Debra to go to a pay phone because he thought
their hone phone mght be tapped. (V 98, T 2228-29, 2233) He did
not use the nmoney to hire an attorney. Nor did he go home. He
returned to Deltona. (V 98, T 2228)

The prosecutor asked if Chandler was on Mideira Beach on the
evening of My 14, 1989. Chandler said he would not discuss the
rape case and refused to answer. (V 98, T 2233-34) The court
instructed Chandler that he could not refuse to answer unless he
invoked his Fifth Amendment right not to incrimnate himself. The
prosecutor repeated the question, and Chandler pleaded the Fifth.
(V 98, T 2234) Chandler was famliar with the John's Pass area and

had been there prior to May, 1989, although he did not have jobs or
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friends there. (V 98, T 2234-35) The follow ng exchange occurred

bet ween the prosecutor and Chandler:

Q Were you in the John's Pass area on My
142
A | plead the Fifth, sir.

Did you neet Judy Blair and Barbara

Mttram in the parking lot of a convenience
store?

A | plead the Fifth, sir.
Did you know Barbara Mttram and Judy
lair?
A | plead the Fifth, sir.
9\ Did you recognize then?
| plead the Fifth, sir.
Q Refusing to answer because you m ght
i'ncrimnate vyourself?
6 | plead the Fifth, sir.
n

Are you afraid your answers will incrim -
ate you?

THE COURT: M. Crow, you don't need to
get into that anynore. | have explained to

the jury what the Fifth Amendnent is. He
doesn't have to say it every tine.

You understand each tinme he pl eads the
Fifth, he's invoking his right not to incrim-
nate hinself. That's his right. He can do
that. W are all clear on that.

(V 98, T 2235-36)

In

response to further

questions, Chandler answered

t hat

repl aced the steering wheel on his boat because it was broken.

kept duct tape on his boat and taped the broken steering wheel.

98, T 2236) Then the follow ng exchange occurred:

Did you do that when Judy Blair was on
the boat with you?

A | am pleading the Fifth, sir.
0 Did you rape Judy Blair on May 152
MR ZI NOBER: |''m objecting. Every tinme

he inquires him it's in front of the jury.
THE COURT:  Overrul ed.
(By M. Crow) Did you rape Judy Blair
on May 15, 19891

A I am refusing to answer any questions
about the rape case. It has no bearing on the
Rogers. | plead the Fifth.
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THE COURT: Sir, sir, sir, please don't
. have ne have to tell you this again. You
don't have the right to refuse to answer his
questions unless your |awer gets me to sus-
tain an objection.

You can invoke the Fifth. You cannot
refuse to answer his questions. You have
taken the stand, and he has a right to ask you
questions. You nust plead the Fifth or answer
his questions.

Q (By M. Cow) Tell ne the conversation
you had with Barbara Mttram and Judy Blair in
the parking lot of the convenience store on
Sunday, May 14, 1989.
A | plead the Fifth.
(V 98, T 2236-37) Def ense counsel then requested a side-bar at
whi ch he requested a standing objection to the prosecutor continu-
ing to ask questions about the rape case because Chandl er would be
pleading the Fifth each tinme. The court overruled the objection.
(v 98, T 2237-38)
Cross-exam nation resumed. Chandler kept a knife on his boat,
. but he did not have any weapons on the boat. (V 98, T 2338) The
knife was not a weapon; it was used for fishing, cutting line, and
cutting rope. He had anchor line on the boat. He had two anchors.
He al so kept tie-off line on the boat. The boat had no carpet. (V
98, T 2239) It had a Vol vo engine. (V 98, T 2240)

On the norning of June 2, Chandler discovered that he had a
broken fuel line and put tape over it. The gas had conpletely
| eaked out, and the bilge punp punped it out. Chandl er did not
know when it happened. He had only enough gas to get to the Gandy
Bridge. The rest of the gas could have |eaked out at the dock. (V
98, T 2240) The gas line came from the tank under the deck. He

could see where it was broken and repaired it, but all the gas had
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| eaked from the tank. (V 98, T 2261-63) He was not aware of any
anti si phon valve to stop the gas from |eaking from the tank. (V
98, T 2263)

VWhen he was unable to start the boat during the night,
Chandl er slept on it. In the norning, he flagged down three Coast
Guard personnel on a Zodiac, two nen and a wonman. He asked if they
could tow him They said there was a body on a rock, but they

would return to tow him (V 98, T 2241) Ten to twenty mnutes

later, two nmen on a boat towed himto the Gandy Bridge Mari na. |t
took about an hour. He put sone gas in the boat and went hone.
That took another 20 to 30 m nutes. (v 98, T 2241-46) Then

Chandl er went to work. He could not remenber exactly where he went
that day. He did not recall being at Ms. Capo's house at 7:30 a.m
The phone records showed calls at 8:15 and 9:52. Those calls were
made while Chandler was still on the boat, before he came in. He
coul d have signed the docunments at Ashley Alum numat any time
during the day. (V 98, T 2246-48) Cooper knew where the jobwas
before June 2, and he could have picked up the materials for it.
(V 98, T 2249)

In Novenber, 1989, Chandler left Cincinnati and went to
Deltona, then he went hone and returned to work. In July, 1990, he
and his wife tried to nmove to California. He did not tell his
friends, daughter, or sister where they were going. He never
confided wth anyone. He was not close to anyone in his famly.
California was too expensive so they came back, but not to Dalton

Avenue. (V 98, T 2251-53) Hi s business was failing. The bank
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foreclosed on his house. He obtained twenty to thirty thousand
dollars in the drug rip-off with Rick, but did not use the noney to
hire a |awer. (V 98, T 2254) They noved to Sunrise, then to
O nmond Beach for about a year, then to Port Orange. He did not
contact Foley. Hs fanmly did not know where they were. (V 98, T
2255) Their phone was in their daughter's nanme because they had

bad credit. (V 98, T 2255-56) He remained concerned about being
arrested, but still hoped |aw enforcenment would solve the Rogers
homi ci de. (V 98, T 2256)

Chandler was famliar wth the location of the Days Inn, but
he had not taken his boat to the hotel's back dock. He had taken
his boat to the area behind the hotel once or twice. There were a
ot of homes. Boats had to be driven at idle speed in nost of the
area. (V 98, T 2256-57)

Chandl er had contact with Custons agents in 1991, but he did
not discuss the status of the Rogers homcide investigation wth
them He did not discuss the Mideira Beach rape case with them
(V 98, T 2274-75)

The prosecutor resumed his questions about the collateral
crime. The court overruled defense counsel's privilege objections,
and Chandler invoked his Fifth Anendnent privilege.(V 98, T 2275)
The court then overrul ed defense counsel's motion for mstrial. (V
98, T 2276) The prosecutor continued to ask questions about the
sexual battery. The court overruled defense counsel's privilege
and outside the scope of direct objections, and Chandler invoked

the Fifth Amendnent. (Vv 98, T 2276-79) Def ense counsel again
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noved for m strial based upon the disclosure of the coll ateral
crime evidence and the prosecutor's questions which caused Chandl er
to invoke the Fifth in front of the jury. The court denied the
mot i on. (V 98, T 2279)

On redirect, Chandler disputed what Rick and Kristal Mys said
in court. It never happened. He also disputed what the State's
I nmate witnesses said about his statenents. (V 98, T 2281-82) On
recross-exam nation, Chandler agreed that he fled the state because
his picture was in the paper and he was a suspect in the two cases.
He went to the motel in Cncinnati, invited Rick and Kristal to
neet him there, and told them he was a suspect in the nurder and
rape. He also had a call to his wife through pay phones because
his honme |ine mght be tapped. (V 98, T 2283-84)

Defense counsel renewed all his prior motions for mstrial.
The court again denied the notions. (V 98, T 2285)

C._ THE STATE'S REBUTTAL

Deputy Janes Storch received two anonynous calls on the Crine
Stoppers lines on June 9, 1989, from a wonan who said she saw the
Rogers' car at the boat ranp on June 1. In the second call, she
said she also saw a dark-colored vehicle with several people inside
who appeared to be having a party. She did not say she saw a
girl's smling face in the car wi ndow nor that she saw Christe
Roger s. (V 99, T 2303-06)

Detective Daniel MlLaughlin went to the boat ranp on June 10,
1989, and spoke to M. and Ms. Wrsham Ms. Wrsham said she saw

a head in a partly open window in the black car, but she could not

60




give any nore specific description. He showed her a photo of
. Christe, but she did not recognize it. (V 99, T 2307-11)

Det ecti ve Steve Corbet went to the boat ranp on June 15,
1989, and spoke to Wayne Eatman. Eatman said he was off work on
the weekend of June 3 and 4, and returned to work on the 5th. He
did not renenber seeing the Roger's car on Mnday, but he thought
he saw it on Tuesday, and was sure he saw it on Wednesday and
Thur sday. (V 99, T 2312-13)

Detective Donald Rivers interviewed Jeffrey Gaines in Ol ando.
Gai nes said he had seen Ms. Rogers and her daughters at the
Gateway Inn, but he had not seen them with anyone else. (Vo9 T
2313- 14)

Detective Ralph Pflieger reviewed all the evidence from the
Rogers' hotel room and car. He did not find any Maas Brothers

. recei pts, bags, or nerchandise tags. He did not find a black and

orange bracelet. Three bathing suits and one bathing suit top were
found on the vanity in the hotel room They were packaged together
in the same bag with numerous other items found on the vanity. He
sent the bathing suits to the FBI. (V 99, T 2315-20)

Joan Rogers' credit card account records showed that she made
a $51 purchase from guest services at the Gateway Inn in Olando on
June 1, 1989, at 10:02 a.m (V 99, T 2321-39)

Paul M chael of Tanpa hired Chandler to build a screen room on
May 17, 1989. \en Chandler came to give him an estimate about a
week earlier he was acconpanied by a small, 8 to 10 year-old boy.

(V 99, T 2340-42)
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Prison inmate Edwin G eda was in the same county jail cell pod
. as Chandl er and Daniel Toby in February, 1993. Chandler told Toby
his biggest mstake was leaving the note in the car. (V 99, T

2344- 46)

Robert Shidner was the Coast Guard coxswain, the person who
drives and is in charge of a boat, who recovered the Rogers' bodies
on June 4, 1989. There were four boat crews at the St. Petersburg
Coast Guard Station. The standard boat crew had four people, but
normally only two at a tine go out on the boat. On June 4 they had
nore people on the boat to handle the load of the bodies. The only
femal e crew menber, Lori Brandon, was on his crew. They used
i nflatable boats sonetimes called Zodiacs. The other area Coast
Guard stations in Clearwater, Bradenton, and Fort Mers Beach do
not patrol or operate in Tanpa Bay except when directed to act as

. backup. On June 2, Schidner‘’s boat was the only one on duty and
did not go out into Tanpa Bay at all. (V 99, 71 2347-51)

Janes Hensley was a certified boat engine mechanic with 20
years experience in private industry and the Florida Mrine Patrol
(V 99, T 2352-57) Hensley examned Chandler's boat the day before
he testified. He saw no signs of repair or danmage to the fuel
line. Gasoline dissolves tape so it will not hold. The boat had

an antisiphon valve in operating order. This valve |limts the |oss

of fuel from the tank into the bilge, so a hole in the fuel Iline
should not cause all the fuel to |eak out. The val ve opens when
the fuel punp is operating. Even if the valve failed, the gas
should not leak out of the tank because the fuel |ine came out of
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the top of the tank and all the connections were above the top of

. t he tank. If there was a break in the fuel line while the engine
was on, the engine would run out of gas and stop, but the remaining
gas would stay in the tank. The boat had a steel fuel line from
the gas punp to the carburetor. If that line leaked while the
engine was on, the engine would run at a |ower speed, and gas woul d
spray out on top of the engine, creating a fire hazard. (V. 99, T
2357-75)

Custons officer Wiitney Azure knew Chandler as an infornmant
from May to Novenmber, 1991. In late May, Azure was reading a
newspaper wth an article about the Rogers homcide. Chandl er
asked if there was any new information about the perpetrator and
when he thought they would catch him Azure responded that he only
knew what was in the paper. Chandler asked again on two or three

. ot her occasi ons. He never said he net the Rogers or gave them
directions. (V 99, T 2378-84)

Because there was an undated receipt in evidence show ng that
Chandl er had paid $649 to have the hoses on his boat engine
repaired, the state asked the court to admt a bank statenment
showing a check for that amunt on January 25, 1989. The court
admtted it over defense counsel's objection that it was not
rebuttal . (V 99, T 2384-88)

Def ense counsel renewed all his motions, adding that the
collateral crine evidence had been a feature of the trial. The

court again denied them (V 99, T 2413-14)
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D. CLGSING ARGUMENTS

During closing argument, the prosecutor stated that he found
the defense "hard to believe." (Vv 100, T 2471) The prosecutor
relied upon the evidence of the sexual battery of Judy Blair to
fill in the gaps in the evidence of the homcides, arguing that it
showed what mnust have happened when the homcides were comitted
(V 100, T 2480-83)

The prosecutor responded to defense counsel's argunent by
telling the jury he found it "frustrating” to "listen to the
defense's desperation, distortion, and half-truths[.]" (V 101, T
2614) The prosecutor comented on Chandler's assertion of his
Fifth Amendnent privilege, "think about all the things he woul dn't
tal k about and didn't say[.]" (v 101, T 2618) Regarding the
all eged sexual battery of Judy Blair, the prosecutor accused
defense counsel of being "conpletely dishonest to you," and asked,
"But what kind of charade have we been going through . . . . Do we
have direct, honest answers about any of these circunstances? No."
(v 101, T 2629) The prosecutor accused defense counsel of
"cowardly" and "despicable" conduct. (V 101, T 2630)

The prosecutor used the sexual battery evidence to argue that
Chandl er was "malevolent,"” "chaneleon-like," "a brutal rapist or
consci encel ess mur derer.” (v 101, T 2630) The prosecutor
commented upon Chandler never telling his daughters and son-in-Iaw
that he was innocent. (Vv 101, T 2645) Def ense counsel then
objected and nmoved for a mstrial because this was the second time

the prosecutor comrented on Chandler's right to remain silent. The
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court overruled the objection on the ground that Chandler took the
st and. (v 101, T 2645-46) The prosecutor characterized the
defense as "totally irrational” and said, "It’s just throw out some
confusion, and maybe there will be enough snoke that you can't see
t hrough the conpelling evidence to Cba Chandler.” (V 101, T 2654~
55) At the conclusion of the argument, defense counsel noved for
a mstrial because the state nade the Madeira Beach rape case a
feature of the trial and closing argunent and because the prosecu-
tor made a reference to a snokescreen effect of the defense
W t nesses. The court denied the notion. (V 101, T 2668-69)

Following the jury instructions, defense counsel renewed all
his prior notions. The court responded that he had not waived any
notion or objection. (V 101, T 2693)

E. Penalty Phase

The court overrul ed defense counsel's objection that the
hei nous, atrocious, or cruel aggravating circunstance instruction
was unconstitutional. (v 102, T 2735-37)

Def ense counsel had Chandl er exam ned by a nental health
expert, but he would not call the expert because he objected to the
Dillbeck procedure requiring a capital defendant who presents
mental health expert mtigating evidence to submt to an exam na-
tion by a state expert. The court noted that it would not have
al l owed such a state examnation prior to a determ nation of
Chandler's guilt, but it would have allowed it after the verdict.

(V 102, T 2741-42)
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Def ense counsel would have called as mtigation wtnesses
menbers of Chandler's famly, including his mother, his wife, his
daughter Wiitney, his sisters, his son Jeff, Jeff's nother, and her
other son. Chandler decided to call no one. He understood that
the testinony mght persuade the jury to recommend a life sentence.
(V 102, T 2741-45, 2748-49)

The state introduced judgnents and sentences for prior arned
robberies conmtted by Chandler, one in 1976 and the other in 1992.
(v 102, T 2765-66) Peggy Harrington, a sales designer for a
jewelry manufacturer, testified that Chandler robbed her and her
partner at gunpoint in a Clearwater hotel parking lot of $750,000
in jewelry on Septenber 11, 1992. (V 102, T 2767-78) She said
state's exhibit 3 was exactly like to the gun used by Chandl er. (Vv
102, T 2775) FDLE Agent John Halliday testified that this gun was
recovered during the search of Chandler's house on Septenber 25,
1992, along with sone jewelry. (v 102, T 2781)

Robert Plemmons testified that on Septenber 7, 1976, Chandler
and another man kicked in the front door of his home in Holly HII.
Chandler hit himin the head with a pistol. They tied his hands
and feet behind him Chandl er kicked him while asking for noney
and guns. Chandl er took Plemons' girlfriend into the bedroom
They took over $1200, two guns, and a Doberman puppy. Wien they
left, Plemmons found his girlfriend tied up on the bed, stripped
from the wai st down. (V 102, T 2786-94)

The defense did not present any wtnesses. (V 102, T 2795)

The court admitted defense exhibit 1 A and B, records of courses
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Chandl er conpl eted when he was in prison before. The state and the
defense stipulated that the Pinellas County jail telephone records
for the nonth of Navenber, 1992, showed 85 calls to Chandler's
not her's phone nunber. (V 102, T 2796) The court admtted defense
exhibit 2, a photo of Chandler with his daughter Witney when she
was a toddler, and defense exhibit 3, a nore recent photo of
Wi tney.  (V 102, T 2798)

Def ense counsel argued that the jury should consider the
followng mtigating circunstances: 1) Chandler would spend the
rest of his life in prison, whether sentenced to life or death. 2)
Chandl er was productive and contributed to society through his
al um num siding business. 3) Wile previously incarcerated he
obtained his GED and took some college courses, show ng that he can
adapt to prison and work to inprove hinself. 4) Chandler assisted
| aw enforcenent in an undercover capacity, based on Custons Agent
Azure's testinony. 5) He is capable of forming loving relation-
ships. (v 102, T 2806-14)

The court instructed the jury on four aggravating circunstanc-
es: 1) prior conviction for another capital offense or a violent
felony; 2) commtted during the course of a kidnapping; 3)
commtted for the purpose of avoiding arrest; and 4) heinous,
atrocious, or cruel. (V 102, T 2816-17) The court instructed the
jury they could consider any aspect of Chandler's character,
record, or background and any other circunstances of the offense in

mtigation. (V 102, T 2818)
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The court conducted a presentencing hearing on Cctober 6,
. 1994" (V 74, R 12504-40) The state filed nmenoranda in support of
the avoid arrest aggravating factor and in opposition to the
mtigating circunstances proposed by the defense. (V 66, R11183-
92; V 74, R 12508) The state also filed a transcript of Debra
Chandler's statenent, including that Chandler took Witney and her
with himwhen he went to Pinellas Park to commt the jewelry
robbery. (V 66, R 11197-219; V 74, R 12511) Defense counsel filed
a nmenorandum concerning mtigating circunstances, including those
argued to the jury and adding that Chandler had a good prison
record except for a prior escape, he suffered childhood trauma from
his father's suicide when he was 10 years old, he was honorably
discharged from the U S. Army, and he still maintained his
i nnocence. (V 66, R 11193-95; V 74, R 12508-09) The court
. admtted defense exhibit 1, copies of Chandler's prison record. (V
67, R 11221-314; V 74, R 12509-11) The exhibit included a
presentence investigation report stating that Chandler's father
commtted suicide in 1957 (V 67, R 11226, 11244); a docunment dated
August 13, 1986, which showed that Chandler's last disciplinary
action was on Septenber 25, 1978, for a theft commtted on
September 5 (V 67, R 11301); and a docunment dated July 16, 1984
whi ch showed that Chandler obtained his GED while in federal
prison, reported sone college credits, had no disciplinary reports,
was not a managenment problem but was still considered an escape
risk. (V 67, R 11308) Def ense counsel argued that the HAC jury

instruction was wunconstitutionally vague, there was insufficient
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evi dence to support the HAC, felony nurder, and avoid arrest
aggravating factors. He objected to the consideration of the
cont enpor aneous nurders to support the prior conviction aggravator.
(V 74, R 12514-25) The state conceded the mtigator of childhood
trauma based on the death of Chandler's father because the state's

own investigation showed it to exist. (V 74, R 12535)
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SUMVARY  OF  ARGUMENT

l. The trial court erred by admtting irrelevant evidence
that Chandler sexually battered Judy Blair. The evidence of the
sexual battery was not sufficiently simlar to the nurder of the
Rogers, and the crinmes did not share any sufficiently unique or
unusual characteristic, so the evidence of the sexual battery was
not relevant to establish Chandler's identity or any other materia
fact in issue at trial. The inproper adm ssion of this evidence
was prejudicial to the defense and violated Chandler's right to a
fair trial.

Il. Although the trial court ruled that Chandler retained his
Fifth Amendnent privilege to remain sjl|lent about the sexual
battery, and Chandler did not testify about the sexual battery on
direct examnation, the trial court permtted the prosecutor to
cross-exam ne Chandl er about the sexual battery. This procedure
required Chandler to expressly invoke his Fifth Amendment privilege
before the jury nunerous tines and violated his constitutional
right against self-incrimnation.

[1l. The trial court erred by allowing the state to introduce
a prior consistent statement by Krystal Mays. Mays testified for
the state that Chandler admtted conmtting the nurders to her and
her husband. Def ense counsel inpeached Mays on cross-exam nation
by showi ng that she had two notives to fabricate. First, Chandler
i nvol ved her husband in taking nmoney from drug deal ers, which
resulted in her husband being hurt and alnost killed and in her

having to | eave nursing school to nove her famly. Second, she was
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paid to appear on a television program about Chandler's case. The
prior consistent statenent was nmade after Mays had a notive to
fabricate because of the episode with the drug dealers, so it was
not adm ssible. Because Mays’ credibility was an inportant issue
in the case, the inproper adm ssion of her prior consistent
statenent was prejudicial to the defense.

IV. The prosecutor violated Chandler's right to a fair trial
by making numerous inproper remarks during closing argunent. The
prosecutor conmented on Chandler's assertion of his Fifth Arendnent
privilege, attacked defense counsel and his credibility, stated his
personal opinion that the defense was not believable and that
Chandl er was gquilty, and nade derogatory remarks about Chandler.
Al t hough defense counsel failed to make tinely objections, the
curmul ative affect of the inproper remarks resulted in fundanental
error.

V. The court erred by accepting Chandler's waiver of his
right to present testinony in mtigation because defense counsel
did not informthe court of the content of the testinony which
could have been offered by prospective defense wtnesses.

VI. The court violated the Ei ghth Amendnent by rejecting the
nonstatutory mtigating circunmstance of childhood trauma caused by
the suicide of Chandler's father when Chandl er was ten. The
circunstance was established by record evidence submtted by the
defense, and the state conceded its existence.

VI, The court violated the Ei ghth Amendnent by giving an

unconstitutionally vague jury instruction on the heinous, atro-
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cious, or cruel aggravating circunstance over defense counsel's

obj ecti on.

ARGUMENT

| SSUE |

THE TRIAL COURT VI OLATED APPELLANT' S
DUE PROCESS RIGHT TO A FAIR TRIAL BY
ADM TTI NG | RRELEVANT EVI DENCE THAT
HE SEXUALLY BATTERED JUDY BLAIR

A. I ntroduction.

Simlar fact evidence of a collateral crine is adm ssible when
it is relevant to prove a material fact in issue, such as notive,
opportunity, intent, preparation, plan, know edge, identity, or
absence of mstake or accident, put such evidence is not admissible
when it is relevant only to the defendant's bad character or

propensity. Wlliams v. State, 110 So. 2d 654, 662-663 (Fla.),

cert. denied, 361 US 847, 80 S. C. 102, 4 L. Ed. 2d 86 (1959);

§ 90.404(2)(a), Fla. Stat. (1991).
When the primary purpose of the collateral crinme evidence is
to prove identity, the evidence "nust neet a strict standard of

rel evance. " Heuring v. State, 513 So. 2d 122, 124 (Fla. 1987).

This Court has required "a close simlarity of facts, a unique or
"fingerprint' type of information, for the evidence to be rele-

vant." State v. Savino, 567 So. 2d 892, 894 (Fla. 1990). In Drake

v. State, 400 So. 2d 1217, 1219 (Fla. 1981), this Court explained:

The node of operating theory of proving
identity is based on both the simlarity of
and the wunusual nature of the factual situa-

72




tions being conpared. A mere general simlar-
ity will not render the simlar facts legally
rel evant to show identity. There nust be
identifiable points of simlarity which per-
vade the conpared factual situations. G ven
sufficient simlarity, in order for the sim-
lar facts to be relevant the points of sim-
larity nust have sonme special character or be
so unusual as to point to the defendant.

Accord Haves v. State, 660 So. 2d 257, 261 (Fla. 1995).

Even rel evant evidence of a collateral crine nust be excluded
when the danger of wunfair prejudice substantially outweighs its

probative value. Henry_ v. State, 574 So. 2d 73, 75 (Fla. 1991); §

90.403, Fla. Stat. (1991).

B. Preservation.

Chandl er was charged with three counts of first-degree,
preneditated nurder for the asphyxiation of Joan Rogers, Mchelle
Rogers, and Christe Rogers. (V 1, R 1-2) Defense counsel filed a
pre-trial nmotion in limne to exclude evidence of a coll ateral
crime, the alleged sexual battery of Judy Blair in the Gulf of
Mexi co near Madeira Beach, Florida, on the grounds that it was
irrelevant to any issue other than bad character and propensity,
that the probative value of such evidence was outweighed by its
prejudicial effect, and that the collateral crime evidence was not
sufficiently simlar to the charged offenses to be adm ssible. (V
44, R 7338-39) Def ense counsel filed a menorandum of [aw in
support of the notion. (V 51, R 8523-8562)

The state filed a notice of intent to use evidence of the
all eged sexual battery and kidnapping of Judy Blair. (V 53, R

8873-75) The state filed a witten proffer of the collateral crine
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evi dence. (V 54, R 9045-9113) The state also filed a menorandum
. of law in support of its proposed introduction of collateral crine
evi dence. (V 54, R 9131-47)
The court conducted a pretrial hearing to determ ne the
adm ssibility of the collateral crine evidence. (V 56, R 9457; V
73, R 12220-387) The court found the state's evidence that
Chandl er convinced Ms. Blair to go out on his boat was both
relevant and essential to the state's case. (V 73, R 12298-305)
The court entered a pretrial order permtting the introduction of
the evidence. (V 56, R 9457-58; V 74, R 12424-25) The court found
that the evidence was relevant to prove notive, opportunity,
intent, plan, or identity, and why Joan Rogers allowed herself and
her daughters to acconpany Chandler on his boat. (V 56, R 9457)
The court found that the alleged homicides and the alleged rape
. were not only sufficiently simlar, but also shared a unique or
unusual characteristic. (V 56, R 9457-58) However, the court did
not specify what the simlarities or unique characteristic were.
Instead, the court reserved the right to amend the order
to specifically note all unusual or unique
simlarities between the two alleged crines
after the trial. To do so at this tine may
result in speculation since some of the sim-
larities proffered may not be presented to the
jury based on the state and defense tactics in
presenting the respective cases.
(V 56, R 9458)
In his opening statenment, the prosecutor relied upon the

evidence of the sexual battery of Judy Blair and told the jurors

that it provided the connection between Chandler and the nurders.
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(V 87, T 509, 514-28) Defense counsel noved for a mstrial because
of the state's reliance on the collateral crinme evidence and
because the state was naking that evidence a feature of the trial
The court denied the notion. (V 87, T 529)

During the presentation of the state's case, Chandler's
nei ghbor Joann Steffey testified that she was aware of the nedia
reports concerning the Rogers hom cides. When she saw the
conposite drawing, and the potential connection between the rape
and the hom cide, she thought Chandler mnight be the person. (v 90,
T 1018-19) Defense counsel objected and noved for a mstrial based
on the introduction of the rape. The court allowed the defense to
have a standing objection, notion for mstrial, and notion to
strike all references to the WIIlians rule testinony. The court
said it would give a Wllians rule jury instruction on request when
M Blair testified. (V 90, T 1019-20)

Just before Barbara Mttram (V 94, T 1539) and Judy Blair (V
94, 1590) were called to testify about the sexual battery, defense
counsel renewed his notion to exclude the state's evidence of the
al | eged sexual battery of Judy Blair, arguing that the state had no
evi dence of sexual battery of the Rogers. The court again denied
the notion. (V 94, T 1535-37) The court instructed the jury to
consi der evidence of the alleged rape only for the purpose of
proving notive, intent, plan, or identity of the defendant in the
charged crimes of nurder. (V 94, T 1538)

During Blair's testinony about the sexual battery, the

prosecutor asked if she was okay and defense counsel asked to
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approach the bench. (V 94, T 1616) Defense counsel noved for a
mstrial because Blair was crying and it was prejudicial. The
court denied the notion, noting that Blair was not crying out [oud
and barely had tears in her eyes. (V 94, T 1617) Shortly after
Blair resumed her testimony, the court directed the bailiff to
renove the jury. (V 94, T 1618) After a brief recess, defense
counsel nmoved for a mstrial because of the prejudicial effect of
Blair breaking down for the second tine. The court denied the
nmotion, stating that Blair did not break down, she dropped her head
and had some tears in her eyes. (V 94, T 1619)

At the conclusion of Blair's testinony, defense counsel noved
to strike. He noved for a mstrial because of the adm ssion of the
testinony and because of the prejudicial effect of Blair breaking
down twice. Counsel agreed that she did not sob out |oud, but she
was crying and put her hands to her face. The court responded that
Blair's display of emotion was miniml and denied the notions. (V
94, T 1645-46) Def ense counsel again renewed his notion for
mstrial because of the adm ssion of the collateral crinme evidence
at the close of the state's case, and the court denied it. (v 94,
T 1714)

At the conclusion of the state's closing argument, defense
counsel noved for a mstrial because the state nmade the Mudeira
Beach rape case a feature of the trial and closing argunent. The

court denied the notion. (V 101, T 2668-69)
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Followng the jury instructions, defense counsel renewed all
his prior notions. The court responded that he had not waived any
nmotion or objection. (V 101, T 2693)

C. Analysis.

On February 2, 1995, after Chandl er had been sentenced (V 68,
R 11510-30; V 75, 12599-623) and filed his notice of appeal (V 68,
R 11541), the court entered an anmended order allowng the state to
i ntroduce evidence of the alleged sexual battery of Judy Blair at
trial. (V 68, R 11579-84) The court found the following simlari-
ties between the nurders and the alleged sexual battery: 1) Al
the victinmse were tourists vacationing in the Tanpa Bay Area. 2)
The victinse were all white females, ranging in age from 14 to 36.
3) Al the female victins were simlar in height and weight. 4)
All the victine met Chandler, a stranger, by a chance encounter
where he rendered assistance to the victinms. 5) Wthin 24 hours of
this chance encounter with Chandler, all the victins agreed to go
for a sunset cruise with him 6) Chandl er was non-threatening and
convincing that he was safe to be with alone. 7) A blue and white
boat was used for both crimes. 8) A canmera was taken to record the
sunset in both crines. 9) Duct tape was used or threatened to be
used. 10) There was a sexual notive for both crines. 11) The
crimes occurred in large bodies of water in the Tanpa Bay area on
a boat wunder the cover of darkness. 12) Homicidal violence
occurred or was threatened. 13) The two crines occurred within 17

or 18 days of each other. 14) Tel ephone calls were nade to Chand-
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ler’s hone from his boat either before or after both of the crines.
(V 68, R 11579-82)

Appel | ant respectfully disagrees with nine of the court's
fourteen findings of simlarities. Regarding finding 2), while it
is true that all the victinse were white females, Judy Blair was a
25 year-old recent college graduate, (V 94, T 1591, 1626) while
Joan Rogers was a 36 year-old wife and nother acconpanied by her
daughters, 17 year-old Mchelle and 14 year-old Christe. (V 89, T
876) This was a significant difference between the sexual battery
and the nmurders, not a simlarity.

Regarding finding 4) there was a significant difference in the
nature of the assistance provided and the extent of the contact

i nvol ved. Chandl er not only provided a ride to Blair and her
friend from the convenience store where they net to John's Pass, he
engaged in an extended and friendly conversation with -Blair. (V
94, T 1542-48, 1571-75, 1578, 1593-97) The state's evidence of
Chandl er's assistance to the Rogers showed only that he gave them
directions from soneplace in Tanpa to their hotel on the causeway.
(v 88, T 764; V 89, T 815-17; V 90, T 1066-78; V 92, T 1267-69,
1276-77) There is no evidence that he provided the Rogers wth
transportation to the hotel, nor that he engaged in any extended
conversation with them

Regarding finding 5), there is no evidence that the Rogers
agreed to go on a sunset cruise with Chandler. Regarding finding
6), the state presented no evidence that Chandler was non-threaten-

ing in his behavior with the Rogers, nor that he convinced them
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that he was safe to be wth. The state's only evidence of
Chandl er's conduct with the Rogers is that he gave them directions
to their hotel, (V 88, T 764; VvV 89, T 815-17; V 90, T 1066-78; V
92, T 1267-69, 1276-77) and that he nmde statements inplicitly
admtting that he was the one who killed them (V 91, T 1144,
1169, 1171, 1178, 1180, 1182-83, 1235-36, 1248; V 92, T 1273-74
1288-89, 1301-02) Regarding finding 8), the state's evidence
showed that the Rogers had a canera which was never recovered, (V
89, T 806-07, 828-30, 837, 879) and that Chandler told a cellmate
he had a canmera and threw it in the water because it got wet. (V
92, 1308) But there was no evidence that the Rogers took their
camera on Chandler's boat to record the sunset. Each of these
findings by the court can only be based upon the court's specul a-
tion that the events leading up to the nurders nust have paral-
lelled the events leading up to the sexual battery, despite the
conpl ete absence of any evidence of what, if anything, occurred
bet ween Chandl er and the Rogers during the time between him giving
them directions to the hotel and the tine they were nurdered.
Finding 9) represents another significant difference between
the sexual battery and the nurders, not a simlarity. The nouths
of each of the Rogers were covered w th duct tape. (V 87, T 591-
94, 610, 626-27, 633, 635) Chandler did not place any duct tape on
Blair's mouth, he threatened to tape her mouth when she was
screaming and crying during the course of the sexual battery. (V

94, T 1616, 1618, 1641)
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Finding 10) is another instance of speculation by the court.
G her than the evidence of the sexual battery of Blair, the only
evi dence even suggesting a sexual motive for the nurders is that
the bodies of the Rogers were nude below the waist when they were
recovered fromthe bay, (Vv 87, T 578, 584, 591, 593, 610, 627, 629,
632), and Chandler told a cellmate that one of the girls was very
attractive and that turned him on. (V 92, T 1273) The medi cal
exam ner | ooked for, but did not find any genital injuries. He did
not | ook for senen because it would have been deconposed or washed
away by the water. (Vv 87, T 628, 631) There was no evidence of
sexual intercourse with any of the three wonen, but he would not
have expected to find such evidence because of the deconposition.
(V 87, T 642-43) This evidence established another significant
difference between the crimes. Judy Blair was sexually battered
but there was no evidence that the Rogers were sexually battered

Finding 11) leads to a significant difference between the
crimes. The sexual battery of Blair occurred aboard Chandler's
boat in the @ulf of Mxico. (V 94, T 1612-13, 1615-16, 1635-36
1640) But the Rogers' bodies were placed in the waters of Tanpa
Bay about three mles east of the St. Petersburg Pier. (Vv 87, T
576-88, 590, 593; V 89, T 852-58) The @l f of Mexico and Tanpa Bay
are very distinct and separate bodies of water

Finding 12) leads to the nost significant difference between
the crimes, the anmpunt and type of force used on the victins.
Chandler inplicitly threatened to kill Blair when he asked, "Is sex

really something to |ose your life over?" (V 94, T 1618) However
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he did not threaten to throw her out of the boat. (V 94, T 1641)
He did not use any life-threatening force to acconplish the sexua
battery. He held her wists, he held the back of her head during
oral sex, he forced her down onto a towel on the boat deck, and he
held her arms over her head. (Vv 94, 1616, 1618, 1641-42) He did
not slap, hit, or beat her. He did not threaten her with a weapon
He did not tie her up or put a rope around her neck. (V.94, T
1641-42) Chandl er took Blair back to shore, across the channel
from the dock where he had picked her up, and he told her he was
sorry. (V 94, T 1621-22, 1642) In contrast, the Rogers' wists
and legs were bound with rope. (Vv 87, T 578, 584, 587, 591-93
611, 627, 629, 632-33) Ropes were tied around their necks and
attached to concrete bl ocks. (v 87, T 578, 591, 593-96, 610-11
627, 629, 633-35) They were placed in the water and died of
asphyxiation, either from drowning or from strangulation by the
neck ropes. (V 87, T 606-09, 641)

The court found the follow ng significant dissimlarities
between the nurders and the alleged sexual battery: a) Ropes were
used to bind the hands and feet of the nurder victinms, while M.
Blair was not bound. b) The Rogers were killed, and it is not
known whether they were raped, while Ms. Blair was raped and only
threatened to be killed. <¢) Concrete blocks were tied to the necks
of the nurder victims, while no concrete blocks were involved in
the rape of Ms. Blair. (V 68, R 1182-83)

In summary, the sexual battery of Blair was simlar to the

murders of the Rogers only on five of the grounds found by the
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court: 1) The victins were tourists on vacation in the Tanpa Bay
Ar ea. 2) The victims were white fenmales simlar in height and
weight, but not in age. 3) A blue and white boat was used in both
crines. 4) The crinmes occurred about 17 to 18 days apart. 5)
Tel ephone calls were nmade from Chandler's boat to his house before
or after each crime occurred.

These simlarities do not establish a unique node of operation
leading to the conclusion that Chandler, and Chandl er alone, nust
have committed both crimes. It has beconme common for crimnals in
Florida to target tourists as their victins. It is also common for
crimnals to target wonen as their victins. Blue and white boats
are commonpl ace. Surely many other crimes occurred in the Tanpa
Bay area in the 17 to 18 day interval between the sexual battery
and the nurders. Surely many other people made marine telephone
calls on the dates of the crinmnes.

The differences between the crinmes are far nore significant
than the simlarities. Mst inportant is the nature of the crines.
Judy Blair was sexually battered with the use of only slight force
and a vague threat that she would lose her life if she resisted.
The Rogers were brutally nurdered with no evidence that they were
sexual ly battered and only slight evidence of any sexual notive.

This case is very simlar to Drake v, State, 400 So. 2d 1217

(Fla. 1981). Drake was tried and convicted for the nurder of
Qdette Reeder, a woman he nmet by chance in a bar. After several
drinks, they left the bar together. Reeder told her friends she

woul d return shortly, and her friends thought she was going outside
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with Drake to snmoke nmarijuana. Six weeks |later, Reeder's body was
found in a wooded area, lying on her back, with a skirt covering
her face and neck, a blouse beneath her body, and her hands bound
behind her back with a bra. Her death was caused by eight stab
wounds in the |ower chest and upper abdonmen. The nedical exan ner
could not determ ne whet her she had been raped because of the
deconposition of the body.

The trial court admtted collateral crine evidence that Drake
had sexually assaulted two other wonmen and had bound their hands
behind their backs. Drake net the first of these women, K T., in
a bar, took her to his apartnent, and provided her wth norphine.
When she said she would pay him later, he renoved her clothes,
bound her hands behind her back, sexually assaulted her with a
broonstick and a bottle, and choked her until she passed out. She
escaped after Drake fell asleep. The second woman, P.B., whom
Drake had been dating, returned to his apartnent with his roommate
after they had been drinking. She undressed and went into the
bathroom  Wien she returned to the bedroom Drake threw her on the
bed, tied her hands behind her, struck her several times in the
abdonmen, and attenpted intercourse.

This Court held that the trial court commtted reversible
error by admtting the collateral crine evidence to prove Drake's
identity in the nurder because the sexual assaults were not
sufficiently simlar to the nurder. Id., at 1219-20. The only
simlarities found by this Court were the binding of the victinms

hands behind their backs, and |leaving a bar with Drake. The crines
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were significantly different because "the coll ateral incidents
I nvol ved only sexual assaults while the instant case involved
murder with little, if any, evidence of sexual abuse." Id.
Further, the sinmlar facts were not sufficiently unusual because
bi nding of the victims hands occurs in many crinmes and did not
point to Drake as the perpetrator. Id.

Chandl er's case is also conparable to Haves v. State, 660 So.

2d 257 (Fla. 1995), Thonpson v. State, 494 So. 2d 203 (Fla. 1986),

and Peek v. State, 488 So. 2d 52 (Fla. 1986). In Peek. the
def endant was tried and convicted for the murder and sexual battery
of an elderly woman, who was severely beaten and strangled to
deat h. The trial court admtted collateral crime evidence that
Peek had sexually battered another, younger woman. This Court
followed Drake in holding that the adm ssion of the collateral
crime evidence was reversible error. Peek, at 55-56. This Court
found that the principal simlarities between the crimes were that
they both occurred in Wnter Haven within two nonths of each other,
both victins were white females, and both were raped. 1Id., at 55.
However, this Court found nunerous differences between the crines.
The murder victim was elderly, and her assailant strangled and beat
her, tied her to a bed post, gained entry to her home by cutting a
screen door, cut the telephone wires, and committed the crinme at
ni ght. The collateral crime victim was young, and Peek did not
strangle or beat her, did not bind her, did not force entry to her
home, did not cut her tel ephone lines, and comnmtted the crine

during the day. Id. This Court found that the simlarities
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between the crimes were not so unusual as to establish a unique
pattern of crimmnal activity to justify adm ssion of the collatera
crime evidence. Id.

I n Thonpson, the defendant was tried and convicted for the
murder of a wonman whose body was found, beaten and stabbed, in a
box in a dunpster behind a bar. Her car was found stuck in sand
near the St. Helen's church parking |lot. The court admtted
collateral crine evidence of a prior kidnapping and sexual battery
of another woman by Thonpson in the St. Helen's church parking |ot.

Fol l ow ng Drake and Peek, this Court held that the adm ssion of the

collateral crine evidence was reversible error because it was not
sufficiently simlar to the nurder. Thonmpson, at 204-05. Thi s
Court found that the primary simlarities were 1) the victins were
wonen of about the sane age and build, 2) both crines occurred near
the church parking lot, and 3) Thonpson was having donestic
difficulties at the time of each crinme. Id., at 204. However,
there were substantial differences between the crinmes because the
murder victim was badly beaten, but there was no substanti al
evi dence of sexual abuse, while the sexual battery occurred wthout
beating or bodily harm Id., at 204-05.

In Haves, the defendant was tried and convicted for the
strangul ation nurder of a female groomin her race track dorm room
Semnal fluid was found on a vaginal swab taken from the victim and
on her tank top. Testing indicated that DNA from a sanpl e of
Hayes' bl ood matched that of the sem nal fl uid. A co-wor ker

testified that she saw Hayes at the victinmis door at 8:45 p.m on
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the night of the nurder, and she heard the victim refuse to allow
Hayes to enter. The trial court admtted evidence of a collateral
incident at a race track in New Jersey. Hayes had taken another

femal e groom out to dinner, then to a bar for drinks. They

returned to her dorm room where he attacked her and choked her,
but there was no evidence of a sexual assault. This Court quoted
the Drake rule requiring both pervasive points of simlarity and
the wunusual nature of the fact situations being conpared pointing
to the defendant, and concluded that there were insufficient points
of simlarity between the offenses to warrant admtting evidence of
the collateral attack in the murder trial. Haves, at 261. Thi s
Court further held that any marginal relevance the prior attack may
have had to the nurder was substantially outweighed by its
prejudicial effect. Id.

In Chandler's case, as in Drake, Peek, Thonsson, and Haves,

the simlarities between the sexual battery of Blair and the nmnurder
of the Rogers were not sufficiently unusual to point to Chandler,
while there were nunerous, substantial differences between the
charged crimes and the collateral crine. Because the crines were
so different, the state failed to establish a unique node of
operation, and the collateral crime evidence was not relevant to
establish Chandler's identity as the perpetrator of the nurders.
ldentity of the perpetrator is an essential elenment of proof, and
it was the primary issue in Chandler's trial. Wiile the trial
court said that the collateral crime evidence was also relevant to

prove notive, opportunity, intent, plan, and why Ms. Rogers
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al lowed herself and her daughters to go on Chandler's boat, those
matters were a part of and subsidiary to the state's efforts to
prove identity. This Court should conclude, as in the prior cases
cited, that the trial court erred by admtting the collateral crinme
evi dence. This error violated Chandler's constitutional right to

afair trial. Thonpson v. State, 494 So. 2d at 204; Peek wv. State,

488 So. 2d at 54; U S. Const. amend. XV, Art. I, § 9, Fla. Const.

D. Preijudicial Effects.

The inproper admi ssion of collateral crinme evidence is subject

to the harmess error test of State v. DQ@ilio, 491 So. 2d 1129

(Fla. 1986). State v. Lee, 531 So. 2d 133 (Fla. 1988). This test

pl aces the burden on the state to denobnstrate beyond a reasonable
doubt that there is no reasonable possibility the error affected

the jury verdict. |ee, at 134, 136; DiQuilio, at 1135.

The state's burden of denonstrating that the erroneous
admi ssion of collateral crines evidence did not affect the verdict
is especially difficult to satisfy because the error is presuned to

be harnful. See Czubak v. State, 570 So. 2d 925, 928 (Fla. 1990).

In Peek v, State, 488 So. 2d at 56, quoting, Straight v. State, 397

So. 2d 903, 908 (Fla. 1981), this Court ruled:

Qur justice system requires that in every
crimnal case the elenments of the offense nust
be established beyond a reasonable doubt
wi thout resorting to the character of the
defendant or to the fact that the defendant
may have a propensity to conmt the particular
type of offense. The admi ssion of inproper
collateral crime evidence is "presumed harnful
error because of the danger that a jury wll
take the bad character or propensity to crine
thus denonstrated as evidence of guilt of the
crime charged.”
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In Peek, the presunption of harnful error led this Court to

concl ude that the adm ssion of the irrelevant collateral crinme
evidence in that case was prejudicial and required reversal for a
new trial. Id., at b56. Simlarly, this Court found that the
potential inmpact on the jury of hearing the details of the inproper
collateral crines evidence required reversal for a new trial in

Drake v. State, 400 So. 2d at 1219-20. This Court followed Drake

and Peek in holding that the inproper adm ssion of collateral crine
evidence was prejudicial and required reversal for a new trial in

Thonpson v. State, 494 So. 2d at 205. Therefore, this Court should

presume that the inproper adm ssion of the collateral crinme
evidence in this case was harnful to Chandl er

Moreover, the prejudicial inpact of the collateral crinme
evidence on Chandler's jury was increased by Judy Blair's inability
to control her emotions while she was testifying about the nost
pai nful details of the sexual battery. Her testinony was inter-
rupted tw ce when she began crying on the w tness stand. (V.94, T
1616-19)

In State v. Lee, 531 So. 2d at 137-38, this Court found that

the inproper adm ssion of collateral crime evidence was harnful
error requiring reversal for a new trial because it was given undue
enphasis by the state during opening and closing argunment.
Simlarly, the prosecutor gave undue enphasis to the collateral
crime evidence in this case in his opening statenment and closing
argument. In the opening statenent, the prosecutor relied upon the

evidence of the sexual battery of Judy Blair and told the jurors
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that it provided the connection between Chandler and the nurders.
(V 87, T 509, 514-28) In the closing argument, the prosecutor
relied upon the evidence of the sexual battery of Judy Blair to
fill in the gaps in the evidence of the hom cides, arguing that it
showed what must have happened when the hom cides were conmitted.
(V 100, T 2480-83) Further, the prosecutor accused defense counsel
of being "conpletely dishonest to you," regarding the sexual
battery and asked, "But what kind of charade have we been going
through . . . . Do we have direct, honest answers about any of
these circunstances? No." (V 101, T 2629) The prosecutor accused
def ense counsel of "cowardly"” and "despicable" conduct. (Vi0o1, T
2630) The prosecutor used the sexual battery evidence to argue
that Chandler was "malevolent," "chaneleon-like," and, "a brutal
rapi st or conscienceless nurderer." (V 101, T 2630) These remarks
went beyond the bounds of proper argunent even if the collateral
crime evidence had been properly admtted. gee Issue |V, infra.
Therefore, the presunption of harnful error because of the
potential inpact of inproper collateral crime evidence upon the
jury, Judy Blair's crying episodes while testifying about the
sexual battery, and the prosecutor's undue enphasis upon the sexual
battery in opening statenment and cl osing argunment conbine to
establish that the trial court's error was not harnl ess. The
i nproper adm ssion of the irrelevant collateral crime evidence was

extrenely prejudicial to Chandler's defense and requires reversal

for a new trial.
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| SSUE 11

HAVI NG FOUND THAT APPELLANT HAD THE
RIGHT TO REMAIN S| LENT REGARDI NG THE
FACTS OF THE PENDING SEXUAL BATTERY
CASE, THE TRIAL COURT VI OLATED THAT

RI GHT BY REQUI RING H M TO REPEATEDLY
| NVOKE H S FI FTH AMENDVENT PRI VI LEGE
BEFORE THE JURY IN RESPONSE TO THE
STATE' S QUESTI ONS ABOUT THE SEXUAL
BATTERY.
Both the United States and the Florida Constitutions provide
that no person shall be conpelled in a crimnal caseto be a
W tness against hinself. U S Const. anend. V, Art. I, § 9, Fla.
Const. The Fifth Amendnment privilege against self-incrimnation is
protected by the Fourteenth Amendnent from abridgenent by the

st at es. Mallov v. Hogan, 378 US. 1, 6, 84 S. C. 1489, 12 L. Ed.

2d 653 (1964). The Fifth Anmendnent privilege is the "essential
mai nstay" of the American system of crimnal justice and protects
"the right of a person to remain silent unless he chooses to speak
in the unfettered exercise of his owmmn will, and to suffer no
penalty . . . for such silence." 1Id., at 7-8.

In Giffin v. California, 380 U S 609, 8 S C. 1229, 14 L.

Ed. 2d 106 (1965), the defendant did not testify during the guilt
phase of his nurder trial. The court instructed the jury that the
def endant had the constitutional right not to testify, but the jury
could consider his failure to deny or explain evidence or facts
within his know edge. The prosecutor commented on the defendant's
failure to testify in closing argunent. The Supreme Court held
that the Fifth Amendnent "forbids either comment by the prosecution

on the accused's silence or instructions by the court that such
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silence is evidence of guilt." Id., at 615 (footnote onitted). In

reaching this conclusion, the Court explained that

comrent on the refusal to testify is a remant

of the "inquisitorial system of crim nal
justice,” . . . which the Fifth Amendnment
outl aws. It is a penalty inposed by courts

for exercising a constitutional privilege. It
cuts down on the privilege by making its
assertion costly.
Id., at 614 (footnote and citation omtted).
Simlarly, this Court has ruled, "Any comment on, or which is
fairly susceptible of being interpreted as referring to, a
defendant's failure to testify is error and is strongly discour-

aged." State v. Marshall, 476 So. 2d 150, 153 (Fla. 1985).

Moreover, this Court has declared its intent to provide even nore
protection of the defendant's right to remain silent at trial than
Is provided by the federal courts:

The right to stand nute at trial is
protected by both our state and federal con-
stitutions. Commenting on a defendant's
failure to testify is a serious error. The
fairly susceptible test offers nore protection
to defendants than the federal test, and we
(ljecline the state's invitation to adopt the
atter.

State v. Kinchen, 490 So. 2d 21, 22 (Fla. 1985).

The Fifth Anendnent privilege is further protected by the rule
that neither party may call a witness who will invoke his privilege

and refuse to testify. Carter v. State, 481 So. 2d 1252, 1253

(Fla. 3d DCA), rev. denied, 492 So. 2d 1330 (Fla. 1986); Apfel wv.

State, 429 So. 2d 85, 86 (Fla. 5th DCA 1983); Faver v. State, 393

So. 2d 49, 50 (Fla. 4th DCA 1981). In Apfel, at 86, the Fifth
District ruled, "Were the court and the prosecution are aware that

91




a wtness wll invoke the privilege, it is inproper for the court
to permt the jury to hear the wtness invoke his privilege." In
Faver, at 50, the Fourth District explained the rationale for this

rule by quoting a passage from Bowes v. United States, 439 F. 2d

536, 541-42 (D.C. Gr. 1970)(en banc), cert. denied, 401 U S. 995,

91 S. C. 1240, 28 L. Ed. 2d 533 (1971):

The rule is grounded not only in the constitu-
tional notion that guilt may not be inferred
from the exercise of the Fifth Amendnment
privilege but also in the danger that a wt-
ness's invoking the Fifth Amendment in the
presence of the jury wll have a dispropor-
tionate inpact on their deliberations.

In the present case, just before Chandler testified, defense
counsel inforned the court that Chandler wanted to invoke his Fifth
Amrendnent privilege regarding the Mideira Beach sexual battery case
and did not want to do so before the jury. Def ense counsel
asserted that Chandler was being placed in a position of having to
give up one Fifth Amendnment right to protect another. He renewed
his notion for mstrial based on the adm ssion of the collateral
crime evidence, and the court again denied it. (V 98, T 2160-61)
The court ruled that Chandler retained his Fifth Amendnment
privilege regarding the sexual battery because it was a pending
case, but the court would allow the state to cross-exam ne Chandl er
about it because it was relevant, and he could answer or invoke his
privil ege. (v 98, T 2161-64) Def ense counsel asserted that he

would limt direct exam nation and not talk about the sexual

battery case. The court refused to rule in advance whether the
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state’s cross-exam nation would be beyond the scope of direct. (V
98, T 2163)

Having determned that Chandler was entitled to invoke his
Fifth Amendnment privilege regarding the sexual battery, the trial
court erred by ruling that the state could cross-exam ne hi m about
the sexual battery and Chandler could either answer the questions
or invoke his privilege. This placed Chandler in the position of
having to invoke his privilege before the jury. This procedure
I mproperly penalized Chandler for invoking his privilege. Since a
prosecutor is forbidden from even comrenting upon a defendant's
failure to testify at trial, he should also be forbidden from
cross-examning a testifying defendant about any subject matter for
whi ch the defendant w Il properly invoke his Fifth Amendnment
privilege. Being required to expressly invoke his privilege before
the jury is far nore prejudicial to the defendant than having the
prosecutor conmment on his failure to testify because it is even
nore likely that the jury wll msconstrue the defendant's exercise
of his right to silence as evidence of his guilt.

The court also erred by refusing to determ ne whether the
state's questions about the sexual battery would be beyond the
scope of cross-exam nation when defense counsel asserted that he
would Iimt the scope of direct examnation and not talk about the
sexual battery. The federal test for determning the breadth of
the defendant's waiver of his Fifth Anmendnent privilege when he
testifies depends upon the proper scope of cross-examnation by the

prosecuti on.
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In Brown v. United States, 356 U S 148, 154-55, 78 S. Ct.

622, 2 L. Ed. 2d 589 (1958), the Suprenme Court stated that if a
crimnal defendant testifies in his own defense, "his credibility
may be inpeached and his testinmony assailed |ike that of any other

w tness, and the breadth of his waiver [of his Fifth Amendnent

privilege] is determned by the scope of relevant cross-exan na-

tion." [Enphasis added.] In McGautha v. California, 402 U S. 183,

215, 91 s. . 1454, 28 L. Ed. 2d 711 (1971), the Court said,

It has long been held that a defendant
who takes the stand in his own behalf cannot
then claim the privilege against cross-exam -
nation on mtters reasonablv related to the
subiject matter of his direct exan nation.
[ Enphasi s added. ]

Therefore, when the defendant in a crimnal case chooses to testify
in his own defense, his testinony waives his privilege against
self-incrimnation and subjects him to cross-examnation only on

matters reasonably related to the subject matter presented on

direct and his credibility. See also, Fountain v. United States,
384 F. 2d 624 (5th Cir. 1967) (government w tness properly invoked
Fifth Amendnent when defense sought to cross-examine on matters not
covered in direct). Chandler did not testify about the sexual
battery on direct exam nation, (V 98, 2165-94) and the sexual
battery was not reasonably related to the subject matter of his
testinony on direct, nor to the credibility of his testinony on
direct, so he did not waive his Fifth Amendnment privilege regarding
the sexual battery.

The court's errors were extraordinarily prejudicial to
Chandl er because they resulted in the court allowing the state to
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extensively cross-exam ne him about the sexual battery, conpelling
Chandler to repeatedly invoke his Fifth Anmendment privilege before
the jury. The prosecutor began his assault on Chandler's
constitutional right against self-incrimnation by asking whether
Chandl er had contradicted the testinobny of Barbara Mttram The
court overruled defense counsel's privilege objection. The
prosecutor then asked whether Chandler had contradicted Judy
Blair's testinony, Chandl er responded that he would not answer
questions about the pending rape trial. (V 98, T 2199) Wen the
prosecutor asked on what grounds, defense counsel again asserted a
privilege objection, which the court overruled. The prosecutor
asked if Chandler was taking the Fifth Amendnment. Chandl er
answered yes. The prosecutor asked if he was afraid his answers
would incrimnate him Def ense counsel objected, "Asked and
answered. He's invoking the privilege." The court responded, "He
is to invoke it, counselor. Overrul ed. " Chandl er then said,, "I
have invoked ny Fifth Amendnent from the rape case from Mdeira
Beach. I will answer no questions, sir, that relates to that
case." The prosecutor asked if he was afraid his answers m ght
incrimnate him Chandl er answered no. The prosecutor asserted
that he could not take the Fifth Anmendnent. The court interjected
that was correct. (V 98, T 2200) The court instructed Chandler to
answer the question or invoke the Fifth Amendnent privilege against

sel f-incrimnation. Chandl er invoked the Fifth Amendment. (Vv 98,

T 2201)
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The prosecutor asked if Chandler was on Mdeira Beach on the

. evening of My 14, 1989. Chandl er said he would not discuss the
rape case and refused to answer. (V 98, T 2233-34) The court
instructed Chandler that he could not refuse to answer unless he

I nvoked his Fifth Amendnent right not to incrimnate hinself. The
prosecutor repeated the question, and Chandler invoked the Fifth.

(V 98, T 2234) Chandler was famliar wth the John's Pass area and

had been there prior to May, 1989, although he did not have jobs or
friends there. (V 98, T 2234-35) The follow ng exchange occurred

between the prosecutor and Chandler:

a Were you in the John's Pass area on My
14?
A | plead the Fifth, sir.

Did you neet Judy Blair and Barbara
Mottram in the parking lot of a convenience

store?
A | plead the Fifth, sir.

. a Did you know Barbara Mttram and Judy
Blair?

A | plead the Fifth, sir.
2 Did you recognize thenf
| plead the Fifth, sir.
a Refusing to answer because you m ght
incrimnate yourself?7

A | plead the Fifth, sir.
Q Are you afraid your answers wll incrim-
nate you?

THE COURT: M. Crow, you don't need to
get into that anKm)re. | have explained to
the jury what the Fifth Amendnment is. He

doesn't have to say it every tine.

You understand each tinme he pleads the
Fifth, he's invoking his right not to incrim-
nate hinmself. That's his right. He can do
that. We are all clear on that.

(V 98, T 2235-36)
In response to further questions, Chandler answered that he

repl aced the steering wheel on his boat because it was broken. He

. 96




kept duct tape on his boat and taped the broken steering wheel. (V
98, T 2236) Then the follow ng exchange occurred:

Q Did you do that when Judy Blair was on
the boat with you?

A | am pleading the Fifth, sir.

a Did you rape Judy Blair on My 15?2

MR, ZINOBER  T1'm objecting. Every tine
he inquires him it's in front of the jury.

THE COURT: Overrul ed.

Q (By M. Crow) Did you rape Judy Blair
on May 15, 19891

A I am refusing to answer any questions
about the rape case. It has no bearing on the
Rogers. | plead the Fifth.

THE COURT: Sir, sir, sir, please don't
have ne have to tell you this again. You
don't have the right to refuse to answer his
guestions unless your |awer gets ne to sus-
tain an objection.

You can invoke the Fifth. You cannot
refuse to answer his questions. You have
taken the stand, and he has a right to ask you
questions. You nust plead the Fifth or answer
his questi ons.

Q (By M. Crow.) Tell nme the conversation
you had with Barbara Mttram and Judy Blair in
the parking lot of the convenience store on
Sunday, May 14, 1989.

A | plead the Fifth.

(V 98, T 2236-37) Def ense counsel then requested a side-bar at
which he requested a standing objection to the prosecutor continu-
ing to ask questions about the rape case because Chandl er would be
pleading the Fifth each time. The court overruled the objection.
(V 98, T 2237-38)

Later during the cross-exanination, the prosecutor resuned his
questions about the collateral crine:

"Il ask you a couple questions, and |

have a feeling | know your response, on the
Madei ra Beach rape case. When you first
contacted -- had contact -- with Judy Blair
and Barbara, did you use a false name?
A | plead the Fifth.
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MR ZI NOBER: Cbj ection, your, Honor.

. He's asking him to break the privilege.
THE COURT:  Overrul ed.
2 (By M. Crow) Wiat was your response?
| plead the Fifth.
0 You refuse to answer?
Have you ever used the nane Dave?
MR ZI NOBER: Qbj ection, your Honor.
He's asking the witness to tread upon the
privil ege.
THE COURT:  Overrul ed.
THE W TNESS: | plead the Fifth.

(V 98, T 2275) The court then overruled defense counsel's notion
for mstrial. (V 98, T 2276)
The prosecutor resuned his cross-exam nation:

(By M. Crow) Did you invite Barbara
and Judy Blair out for a sunset cruise on your
boat ?

MR ZI NOBER Qbj ecti on. Privilege.

THE W TNESS: | plead the Fifth.

MR ZI NOBER Qbj ecti on. Privil eged.

THE COURT:  Overrul ed.

Q (By M. Cow) You said?

. A | plead the Fifth.
Q Did you take Judy Blair out that evening?
MR ZI NOBER: jection. Privilege. 1'm
sorry.

Q (By M. Crow) Did you take Judy on your
boat that evening?
THE COURT: Overrul ed. W are going to

have to have a little procedure here. You
will have to let ne put a ruling on the re-
cord.

Your objection?

MR ZI NOBER: Privilege.

THE COURT:  Overrul ed.
Q (By M. Crow) I'm not sure what was ny
questi on. ["m sorry. | got |ost.

Did you take Judy Blair out in your boat
that evening from John's Pass?
A | plead --

MR ZINOBER:.  (pbjection. Privilege.

THE COURT:  Overrul ed.

THE W TNESS: | plead the Fifth.

(By M. Cow) Once you were out on the
boat with her, did you nake sexual advances
towards her?




MR ZI NOBER: bj ecti on. Privilege and

outside the scope.
. THE COURT: Overrul ed.
THE W TNESS: | plead the Fifth.

Q (By M. Crow.) Did you at any point ask
her what you were going to do, swmfor it?

MR ZI NOBER: Cbj ecti on. Privilege.
Qutside the scope.

THE COURT: Overrul ed.

THE WTNESS: No.

(By M. Cow) You never told her that?

No.

Did you ever at any point threaten to
hut her up with duct tape:

No.

MR ZINOBER  (bjection. Privilege.

THE COURT: You're claimng privilege,
and he‘’s trying to answer the question.

M. Chandler, do you wish to invoke the
right not to incrimnate yourself or answer
t hese questions?

THE WTNESS: Plead the Fifth all the way
on the Madeira Beach case.

THE COURT: Then you can't be answering
some and not answering others.

THE WTNESS: I understand.

THE COURT: What is your answer as to

> no o

. whet her or not you threatened to put duct tape
around her nouth?
THE W TNESS: | plead the Fifth on that.

(By M. Cow) Did you at any point ask
her to have sex with sonething what --
MR, ZINOBER:  Objection. Privil ege.

THE W TNESS: ["m sorry?

MR. ZINOBER: Instruct mnmy client you have
to wait until | nmake the objection.

Qbj ecti on. Privil ege and outside the
scope.

THE COURT: Overrul ed.

THE W TNESS: | plead the Fifth on that.

MR CRON No further questions.
(V 98, T 2276-79) Def ense counsel again noved for nistrial based

upon the disclosure of the collateral crime evidence and the

prosecutor's questions which caused Chandler to invoke the Fifth in

front of the jury. The court denied the notion. (V 98, T 2279)




The court's denial of the motion for mstrial was reversible
error requiring remand for a new trial. The court's errors in
allowing the state to cross-exam ne Chandl er about the sexual
battery after determ ning that he retained his Fifth Amendnent
privilege not to testify about it resulted in Chandler having to
expressly invoke his privilege before the jury twenty-one tines.
The danger that the jury would draw adverse inferences of guilt
from Chandl er's exercise of an essential constitutional right
becane far too great for this Court to find the errors harnless

beyond a reasonabl e doubt under the standard of State v. DiGuilio,

491 So. 2d 1129, 1135 (Fla. 1986).

| SSUE 111

THE TRI AL COURT ERRED BY ALLOW NG
THE STATE TO PRESENT A PRI OR CONSI S-
TENT STATEMENT BY KRI STAL MAYS VHEN
HER MOTI VE TO FABRI CATE EXI STED
BEFORE THE STATEMENT WAS MADE.

"I't is well settled that a wtness's prior consistent
statenents are generally inadmssible to corroborate that witness's

testinony." Jackson v. State, 498 So. 2d 906, 909 (Fla, 1986);

accord Dawson v. State, 585 So. 2d 443, 444-45 (Fla. 4th DCA 1991).
Section 90.801(2)(b), Florida Statutes (1993), sets forth an
exception to the general rule when the prior consistent statenent
is offered to rebut an express or inplied charge of inproper

i nfluence, notive, or recent fabrication. State v. Jones, 625 So.

2d 821, 826 (Fla. 1993); Cortes v. State, 670 So. 2d 119, 121 (Fla.

3d DCA 1996); Coluntino v. State, 620 So. 2d 244, 245 (Fla. 3d DCA
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1993). However, the exception applies only when the prior
consi stent statenment was made before the existence of the fact
which gave rise to the inproper influence or notive to falsify.
Jackson, at 910; Cortes, at 121; Colunting, at 245; Dawson, at 445;
Bianchi v. State, 528 So. 2d 1309, 1311 (Fla. 2d DCA 1988).

The principal issue in the guilt phase of trial was whether
Oba Chandl er was the person who nurdered Joan, Mchelle, and
Christe Rogers. Viewed in the light nost favorable to the state
and the jury's verdict of guilt, Chandler's daughter Kristal Mys
testified that when Chandler went to G ncinnati in Novenber, 1989,
he admtted that he conmtted the nmurders.' (V 91, T 1131-32, 1144-
45)

On cross-exam nation, defense counsel showed that Miys had two
distinct notives to testify falsely against her father. First, in
Cct ober, 1990, Chandler returned to C ncinnati and persuaded Mays'
husband, Rick Mays, to set up a drug deal. Chandler took the drug
dealers' noney and left. In retaliation, the drug dealers beat and
alnost killed Rick. The dealers also attacked the Mays’ hone,
causing Kristal to drop out of nursing school so she could nove her
famly to another house. (V 91, T 1185-87) Kristal was very upset
about this and told Rick to call the police and report that
Chandler "put a gun on him" (V 91, T 1189) She remained very
angry with her father over this incident at the time of his arrest

on Septenber 24, 1992. (V 91, T 1190-92) Kristal Mays’ second

7 On cross-exam nation, defense counsel sought to establish
that Chandler said that the police were looking for him for the
nmurders, not that he had conmitted the nurders. (V 91, T 1169-83)
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notive to testify falsely arose in 1994 when she was paid $1,000 to
appear on the television program Hard Copy to discuss her father's
case. (V 91, T 1194, 1197)

On redirect examnation, the state sought to rehabilitate Mys
by introducing a prior consistent statement, a sworn statenment nade
to the State Attorney's Ofice in 1992, before she was paid to
appear on television in 1994. (V 91, T 1197-98) Defense counsel
objected that the statement was not admi ssible because her notive
to fabricate arose with the drug deal which occurred prior to the
sworn statenent. (V 91, T 1198-1200) The court overruled the
objection and admitted the statenent. (V 91, T 1200) On Cctober
6, 1992, Muys stated under oath, "He said that he could not cone
back to Florida, the police were |ooking for him that he had
nmurdered the wonen." She clarified that he used the word "killed"
instead of "nurdered." (V 91, T 1200-01)

Thus, this case presents the question whether a trial wtness,
whose credibility is challenged through cross-exam nation show ng
two distinct notives to testify falsely, can be rehabilitated by
introducing the wtness's prior consistent statement nade before
the fact giving rise to the second notive, but after the facts
giving rise to the first notive. The existing case law requires
that the prior consistent statenent be nmade before the existence of
a fact giving rise to a notive to testify to be adm ssible.

Jackson, 498 So. 2d at 910; Cortes, 670 So. 2d at 121; Coluntino

620 So. 2d at 245; Dawson, 585 So. 2d at 445; and Bianchi 528 So.

2d at 1311. The reason for this requirenent is that a prior
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consi stent statement nade after the existence of a fact giving rise
to a motive to testify falsely cannot properly rehabilitate the
| npeached W tness, because the sane inproper influence which could
notivate the witness to testify falsely at trial could have
motivated the witness to testify falsely in the prior consistent
st atenent. Thus, the prior consistent statenment would be no nore
reliable than the testinony inpeached at trial.

In the present case, the prior consistent statement to the
State Attorney's Ofice on October 6, 1992, could not have been
tainted by the paynent to appear on television in 1994, but it
certainly could have been tainted by Kristal Mays‘ anger at her
father for the results of the drug deal in October, 1990. In fact,
she admtted at trial that she was still angry and upset about the
results of the drug deal when she spoke to Chandler on Septenber,
26, 1992 Because facts giving rise to a notive to fabricate
exi sted before the prior consistent statenent was nmade, that
statement was not reliable and should not have been adnitted to
corroborate Mays’ trial testinony.

The trial court's error in admtting the prior consistent
statement was prejudicial to the defense because Kristal Mays’
credibility was inportant to the state's case against Chandler.
Most of the state's evidence that Chandler was the killer of the
Rogers was circunstantial. Kristal Mys testified that Chandler
admitted that he committed the nurders, (V 91, T 1144-45) while
Chandl er denied that he was the killer, (V 98, T 2182, 2194) and

testified that he told Kristal he was innocent. (Vv 98, T 2231)
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When the credibility of the state's witness is an inportant issue

the erroneous admssion of a prior consistent statenment by that

wtness is not harmess and requires reversal for a new trial.

Col unti no

620 So. 2d at 245; Bianchi, 528 So. 2d at 1311. Thi s

Court found that the conbined prejudicial effects of the inproper

adm ssi on

of a prior consistent statenment and other trial errors

required reversal for a new trial in Jackson, 498 So. 2d at 910

Because of

the prejudicial effect of the inproper adm ssion of the

prior consistent statement in this case where wtness credibility

was inportant, or when this error is considered in conbination with

t he ot her

trial errors argued in this brief, this Court should

reverse Chandler's convictions and remand this case for a new

trial.

| SSUE |V

THE PROSECUTOR S | MPROPER REMARKS | N
CLOSI NGARGUMENTVI OLATED CHANDLER S
DUE PROCESS RIGHT TO A FAIR TRIAL.

In Stewart v. State, 51 So. 2d 494 (Fla. 1951), this Court

stated the duties of counsel and the trial court concerning closing

argunment s:

This Court

W have not only held that it is the duty of
counsel to refrain from inflanmmtory and
abusive argument but that it is the duty of
the trial court on its own notion to restrain
and rebuke counsel from indulging in such
ar gument .

further explained the special duty owed by a prosecutor:

Under our system of jurisprudence, prosecuting
officers are clothed with quasi judicial
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powers and it is consonant with the oath they
take to conduct a fair and inpartial trial.
The trial of one charged with crinme is the
| ast place to parade prejudicial enotions or
exhibit punitive or vindictive exhibitions of
t enper anent .

Id., at 495

In Bertolotti v. State, 476 So. 2d 130, 133 (Fla. 1985), this

Court again condemed i nproper argunments by prosecutors, stating,

"It ill becones those who represent the state in the application of

its lawful penalties to thenselves ignore the precepts of their

profession and their office.” This Court explained,
The proper exercise of closing argunment
is to review the evidence and to explicate
those inferences which may reasonably be drawn
from the evidence. Conversely, it nust not be
used to inflame the mnds and passions of the
jurors so that their verdict reflects an
enmotional response to the crime or the defen-
dant rather than the logical analysis of the
evidence in light of the applicable |aw.
Id., at 134
In the present case, the prosecutor made four types of remarks
in his closing argument which were inproper. First, he conmmented

upon Chandler's exercise of his Fifth Amendment privilege regarding
the sexual battery of Judy Blair: "think about all the things he
woul dn't talk about and didn't say[.]" (V 101, T 2618)

Defense counsel did not object to the prosecutor's conments
on Chandler's exercise of his Fifth Amendment privilege until the
prosecutor commented upon Chandler never telling his daughters and
son-in-law that he was innocent. (V 101, T 2645) Defense counsel

then objected and nmoved for a mstrial because this was the second

time the prosecutor conmented on Chandler's right to remain silent.
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The court overruled the objection on the ground that Chandler took
t he stand. (V 101, T 2645-46) However, the court had ruled that
Chandl er was entitled to invoke his Fifth Amendnent privil ege
regarding the sexual battery, (V 98, T 2161-64) so the remark about
what Chandler did not say or talk about when he testified was
fairly susceptible of being interpreted by the jury as comment upon

Chandler's exercise of his Fifth Arendnent privilege. See State v,

Marshall, 476 So. 2d 150, 153 (Fla. 1985); State v. Kinchen, 490

So. 2d 21, 22 (Fla. 1985). Prosecutors are forbidden from coment-
ing upon the defendant's exercise of his Fifth Amendnment right to

remain silent. Giffin v. California, 380 U S. 609, 615, 8 S. (.

1229, 14 L. Ed. 2d 106 (1965); State v. Mrshall, at 153.

The second category of inproper remarks by the prosecutor
consi sted of attacks on defense counsel and his theory of defense.
The prosecutor responded to defense counsel's closing argunment by
saying, "Sometimes it's frustrating to sit there for an hour and a
half and listen and not be able to talk and listen to the defense's
desperation, distortion, and half-truths .. . ." (V 101, T 2614)
The prosecutor accused defense counsel of being "conpletely
di shonest to you," and asked, "But what kind of charade have we
been going through . . . . Do we have direct, honest answers about
any of these circunstances? No." (V 101, T 2629) The prosecutor
accused defense counsel of "cowardly" and "despicable" conduct. (V
101, T 2630) The prosecutor characterized the defense as "totally
irrational” and said, "It's just throw out some confusion, and

maybe there wll be enough snmoke that you can't see through the
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compel ling evidence to Oba Chandler." (V 101, T 2654-55) At the
conclusion of the argument, defense counsel noved for a mistrial
because the prosecutor nmade a reference to a snokescreen effect of
the defense w tnesses. The court denied the notion. (Vv 101, T
2668-69)

In Adams v. State, 192 So. 2d 762, 764 (Fla. 1966), this Court

found reversible error when the prosecutor described defense
counsel's closing argunent as "twisted" and "perverted and
distorted,” and suggested that defense counsel violated his oath as
a |lawyer. Simlarly, the Dstrict Courts of Appeal have found
reversible error when prosecutors resorted to personal attacks on

defense counsel and his credibility. Knight v. State, 672 So. 2d

590, 591 (Fla. 4th DCA 1996); Jenkins v. State, 563 So. 2d 791

(Fla. 1st DCA 1990); Redish v. State, 525 So. 2d 928, 931 (Fla. 1st

DCA 1988); Ryan v. State, 457 So. 2d 1084, 1089 (Fla. 4th DCA

1984); Jackson v. State, 421 So. 2d 15 (Fla. 3d DCA 1982)

The third category of inproper remarks by the prosecutor were
statenents of his personal opinions and beliefs. The prosecutor
stated his personal opinion that Chandler's defense was not
bel i evabl e:

The suggestion was nade maybe [the gas]
didn't leak all out at that tine and in that

particular trip -- which I find it hard to
believe. I find the whole thing hard to
bel i eve.

(V 100, T 2471) The prosecutor also stated his personal belief in

Chandler's guilt: "You know, | agree with that. There is only one
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person who knows whether Oba Chandler is guilty, because Oba
Chandler is the nurderer, not sonebody else." (V 101, T 2618)
It is a violation of the Florida Rules of Professional
Conduct, Rule 4-3.4(e) for a lawer to "state a personal opinion as
to the justness of a cause, the credibility of a witness, . . . or
the guilt or innocence of an accused." In Pacifico v. State, 642
SO 2d 1178, 1184 (Fla. 1st DCA 1994), the district court ruled,
[Blecause a jury can be expected to attach
considerable significance to a prosecutor's
expressions of personal beliefs, it is inap-
propriate for a prosecutor to express his or
her personal belief about any matter in issue.

Thus, it is reversible error for the prosector to "express a

personal belief in the guilt of the accused.” Riley v. State, 560

So. 2d 279, 280-81 (Fla. 3d DCA 1990). It is also reversible error
for the prosecutor to make it clear that "in his opinion, the

defense was a fabrication." Huff v. State, 544 So. 2d 1143 (Fla.

4th DCA 1989).

The fourth type of inproper remarks by the prosecutor

consi sted of personal attacks on Chandler. The prosecutor argued
that Chandler was "nalevolent," "chaneleon-like," "a brutal rapist
or conscienceless nurderer.” (V 101, T 2630) "It is inproper for

a prosecutor to refer to the accused in derogatory ternms, in such

a manner as to place the character of the accused in issue.”

Pacifico v. State, 642 So. 2d at 1183. In Pacifico, the First

District found fundanental error because the prosecutor attacked
the character of the defendant by calling hima "sadistic, selfish

bully,” a "crimnal,” a "convicted felon,” a "rapist,” and a
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“chronic liar." Id. Simlarly, the Fifth District found fundanen-
tal error when the prosecutor called the defendant shrewd, cunning,
and diabolical, in conbination with other inproper remarks. Fuller

v. State, 540 So. 2d 182, 184 (Fla. 5th DCA 1989).

Appel I ant acknow edges that ordinarily counsel nust contenpo-
raneously object and nove for a mstrial to preserve a claim of

i nproper comments in closing argunent for appellate review. N xon

v. State, 572 So. 2d 1336, 1340 (Fla. 1990), cert. denied, 502 U. S
854, 112 S. . 164, 116 L. Ed. 2d 128 (1991). Also, a notion for
mstrial made at the end of closing argunent has been held
insufficient in the absence of a contenporaneous objection. Id.,
at  1341.

However, this Court has long recognized that there are

situations where the prosecutor's remarks in closing argument are

so inproper that they constitute fundanental error. In Pait V.
State, 112 So. 2d 380, 385 (Fla. 1959), this Court ruled,

when an inproper remark to the jury can be
said to be so prejudicial to the rights of an
accused that neither rebuke nor retraction
cold eradicate its evil influence, then it may
be considered as ground for reversal despite
t he absence of an objection below, or even in
the presence of a rebuke by the trial judge.

8ek s o, Robinson v. State, 520 So. 2d 1, 7 (Fla. 1988).

Because of the prosecutor's repeated inproper remarks during
closing argument, this Court should apply the Pait rule to find
fundanental error in this case. The district courts have found
fundanental, reversible error in cases involving nultiple inproper

remarks by the prosecutor during closing argunment simlar to the
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improper remarks in the present case. Knight v. State, 672 So. 2d

at 591 (attacks on defense counsel and his credibility, arguing

facts not in evidence, comments on right to silence) ; Pacifico V.

State, 642 So. 2d at 1182-85 (telling jury they have duty to
convict, attacks on defendant's character, arguing facts not in

evidence); Fuller v. State, 540 So. 2d at 184-85 (attacks on

defendant and defense counsel). Simlarly, this Court should

reverse Chandler's conviction and remand for a new trial.

| SSUE V

THE TRIAL COURT ERRED BY ACCEPTI NG
APPELLANT'S WVAIVER OF HS RIGHT TO
PRESENT M TI GATI NG TESTI MONY TO THE
PENALTY PHASE JURY BECAUSE DEFENSE
COUNSEL DI D NOT' STATE FOR THE RECORD
VHAT THAT TESTI MONY WOULD BE.

In Koon v. Duqger, 619 So. 2d 246, 250 (Fla. 1993), this Court

rul ed:

When a defendant, against his counsel's ad-
vice, refuses to permt the presentation of
mtigating evidence in the penalty phase,
counsel must informthe court on the record of
the defendant's decision. Counsel nust indi-
cate whether, based on his investigation, he
reasonably believes there to be mtigating
evi dence that could be presented and what that
evidence would be. The court should then
require the defendant to confirm on the record
that his counsel has discussed these matters
with him and despite counsel's recommenda-
tion, he w shes to waive presentation of
penalty phase evidence. [ Enphasi s added. ]

In the present case, the trial court erred by accepting
Chandler's waiver of his right to present nmitigating testinony to

the penalty phase jury because defense counsel failed to conply
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wth the Koon requirement that he inform the court of "what that
evidence would be." Id. (v 102, T 2741-45, 2748-49) First, in
response to the court's inquiry, defense counsel stated that the
confidential expert appointed by the court had exam ned Chandler,
but defense counsel would not call himto testify because counsel
objected to the Dillbeck® procedure requiring the defendant to
submt to an examnation by an expert for the state. (Vv 102, T
2741-42)

Next, the court inquired about the famly nenmbers defense
counsel mght have wanted to call as wtnesses, noting that "the
Court [sic] then is obligated to tell you [Chandler] what you would

have -- who you would have called and what they would have said

basical ly." [ Emphasis added.] (V 102, T 2742-43) Defense counsel
then listed fam |y members® who would say "favorable things" about
Chandl er, but he did not say what those favorable things were, nor
in any other way did he state for the record what the content of
their testinmony woul d have been. (V 102, T 2743-44, 2748-49) The
court asked defense counsel if he had gone over what "those
favorabl e things" were with Chandler, and counsel responded,
"Generally, yes." (V 102, T 2744)

The court then addressed Chandl er and stated

® pillbeck v. State, 643 So. 2d 1027, 1031 (Fla. 1994), cert.
denied, __ U S -, __ 8.Ct. , 131 L. Ed. 2d 226 (1995).

9 Those famly nenbers were Chandler's youngest daughter,
Wi tney; his sisters, Lula Harris, Helen Gonzal ez, Elma O’Rourke,
and Rosie DeBartoley; his son, Jeff; Jeff's nother, Sonya G bson
her son, Mchael Singleton; and Chandler's nother, Mrgaret Furr.
(V 102, T 2744, 2748)
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| don’t necessarily nmean for your |awer to
stay here and stand here and tell ne exactly
what these peoplewuld sav, but I presune
that he has been over with you the possibility
of calling any and all famly nenbers that you
have to speak about you and your |ife and your
background and anything that would be favor-
able to this jury in making this decision.

Has he gone over that with you? [Enpha-
si s added. ]

(V 102, T 2745) Chandler responded, "Yes, he has, and | have nade
a decision, your Honor(,] to call no one." (v 102, T 2746) The
court further determned that Chandler understood that he could be
maki ng a mstake because the w tnesses' favorable testinony could
persuade the jury to reconmend a life sentence, Chandler had tine
to talk this over with his lawer, and it was Chandler's decision
to instruct his lawer not to call the witnesses. (V 102, T 2745)
Chandl er also agreed that he did not want to call his nother. (V
102, T 2749)

By failing to require defense counsel to specify what the
w tnesses would have said if called to testify, the trial court
over| ooked one of the purposes of the Koon rule. This Court's
decision states, "we are concerned with the problens inherent in a

trial record that does not adequately reflect a defendant's waiver

of his right to present any mitigating evidence." Koon, 619 So. 2d
at 250. In a specially concurring opinion joined by Justice Kogan

Chi ef Justice Barkett anplified her concern:

| concur with the majority subject to the
views | expressed in Hanblen v. State, 527 So.
2d 800, 806-809 (Fla. 1988) (Barkett, J.,

di ssenting). | continue to believe that, in
any case where the defendant waives the right
to present mtigation, i ndependent public

counsel should be appointed to present whatev-

112




er mtigating evidence can be reasonably
di scovered under the circunstances in order to
ensure a reliable and proportionate sentence.

Id., at 251 (Barkett, C J., concurring).

In Hanblen v. State, 527 So. 2d 800 (Fla. 1988), the defendant
chose to represent hinself, pleaded guilty, waived his right to
have a jury for penalty phase, presented no evidence in mtigation,
and asked the court to sentence himto death. On appeal, Hanblen's
counsel argued that the trial court should not have allowed himto
wai ve counsel for the penalty phase because the result of the
wai ver was that there was no adversary proceeding to determ ne
whether life or death was the appropriate penalty. This Court held
there was no error in not appointing counsel to seek out and
present mtigating evidence and to argue against the death
sentence. Id., at 804. In a dissenting opinion, Justice Ehrlich
opined that this Court cannot performits review function "wthout
an adequate record of facts which may tell whether death is the
appropriate penalty." 1Id., at 806 (Ehrlich, J., dissenting). In
a second dissent, Justice Barkett urged that the Ei ghth and
Fourteenth  Amendnents require heightened scrutiny of death
sentences, and,

This heightened scrutiny is meaningless,

however, if the defendant "waives" any part of
the proceedings critical to determning the

proper sentence. Wthout a presentation of
mtigating evidence, we cannot be assured that
the death penalty will not be inposed in an

arbitrary and capricious manner, since the
very facts necessary to that determ nation
wll be mssing from the record.
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Id., at 808 (Barkett, J., dissenting). Thus, the Koon rule was
designed, in part, to make a record of what mtigating evidence was
being waived by the defendant to facilitate this Court's review of
the waiver and the resulting death sentence.

The trial court's failure to require defense counsel to
proffer what the witnesses he identified would have said in
mtigation violated the Koon rule and rendered Chandler's waiver of
his right to present mtigating evidence invalid. The court's
error in accepting the invalid waiver contributed to the jury's
death recommendation by depriving the jury of the opportunity to
consi der and weigh the mtigating evidence counsel could have
presented in the absence of the waiver. The court's error also
resulted in an inconplete record for this Court to review on this
appeal and "deprive[d] this Court of the opportunity for meaningful
review' of Chandler's death sentences. See Ferrell v. State, 653
So. 2d 367, 371 (Fla. 1995) (failure to conply with Canpbell rule).
The death sentences nust be vacated, and this case nust be remanded

for a new penalty phase trial before a new jury.

| SSUE VI

THE TRIAL COURT VIOLATED THE EI GHTH
AMENDMVENT  BY FINDING THE M Tl GATI NG
Cl RCUMSTANCE OF CHI LDHOOD TRAUNVA WAS
NOT PROVEN VWHEN THE STATE CONCEDED
I TS EXI STENCE,

The United States Supreme Court has repeatedly held that "in

capital cases, the sentencer may not refuse to consider or be

precluded from considering any relevant mtigating evidence."
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Hitchcock v. Duqgger, 481 U S. 393, 394, 107 S. C. 821, 95 L. Ed.

2d 347 (1987); Skipper v. South Carolina, 476 U.S. 1, 2, 106 S. C.

1669, 90 L. Ed. 2d 1 (1986); Eddings v. Gklahoma, 455 U S. 104,

113-14, 102 S. . 869, 71 L. Ed. 2d 1 (1982). This requirenment is
not satisfied solely by allowng the presentation of mtigating
evi dence. The sentencer is required to "listen" to the evidence
and to give it some weight in determning the appropriate sentence.
Eddi ngs, 455 U S at 113-14 & n. 10.

Thus, in Canpbell v. State, 571 So. 2d 415, 419 (Fla. 1990),

this Court ruled:

Wien addressing mtigating circunstances,
the sentencing court nust expressly evaluate
in its witten order each mtigating circum
stance proposed by the defendant to determ ne
whether it is supported by the evidence and

whether, in the case of nonstatutory factors,
it is truly of a mtigating nature. [ Foot not e
omtted.]

In this case, despite Chandler's waiver of the right to
present nitigating testinony, see Issue V, supra, defense counsel
urged the court to find several nonstatutory mtigating factors,
i ncl udi ng childhood trauma based on the fact that Chandler's father
commtted suicide when Chandler was ten years old, as shown by a
presentence investigation report contained in his prison records in
defense exhibit 1. (V 66, R 11193-94; V 67, R 11221, 11226, 11244,
V 74, R 12526-28) The prosecutor conceded the existence of this
chil dhood trauma because the state's own investigation confirnmed
it. (V 74, R 12535) Yet the court rejected this mtigating factor

as unproven because Chandler did not present wtness testinony to
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show what effect his father's suicide had upon him (V 68, R
11527-28; A 8-9)

The court's rejection of the mtigating circunstance of
childhood trauma resulting from Chandler's father's suicide was

error. In Nibert v. State, 574 So. 2d 1059, 1062 (Fla. 1990), this

Court ruled that "when a reasonabl e quantum of conpetent, uncontro-
verted evidence of a mtigating circunstance is presented, the
trial court nust find that the mtigating circunstance has been

proved. " Accord Morgan Vv. State, 639 So. 2d 6, 13 (Fla. 1994);

Knowes v. State, 632 So. 2d 62, 67 (Fla. 1993). The court nmay

reject mtigating circunstances as unproven only when "the record
contains conpetent substantial evidence to support the trial
court's rejection of these mtigating circunstances.”" N bert, at
1062 (internal quotation marks omtted).

In Farr v. State, 621 So. 2d 1368 (Fla. 1993), the defendant

also waived the presentation of mtigating evidence and urged the
court to sentence himto death. The trial court failed to consider
evidence of mitigating circunstances contained in a presentence
report and a psychiatric report. The presentence report contained
information about Farr's troubled childhood and the nurder of his

not her, anong other mtigating factors. This Court held,

[M]itigating evidence nust be considered and
wei ghed when contai ned anywhere in the record,
to the extent that it is believable and uncon-
troverted. . . . That requirement applies wth
no less force .. . even if the defendant asks
the court not to consider mtigating evidence.

Id., at 1369. Moreover, this Court found that the error in not

considering all the available mtigating evidence required the
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death sentence to be vacated and the case remanded for a new
penalty phase hearing. Id., at 1370.

Thus, the trial court could not rely on Chandler's waiver of
the presentation of mtigating testinony to reject the mtigating
factor of childhood trauma based on his father's suicide. Nor
could the court reject this uncontroverted mtigating factor
because its only evidentiary support was a presentence investiga-
tion report. As in Farr, this Court should vacate Chandler's death

sentence and remand for a new sentencing proceeding.

1SSUE VI

THE TRIAL COURT ERRED BY G VING AN
UNCONSTI TUTI ONAL JURY | NSTRUCTI ON ON
THE HEI NOUS, ATROCI OUS, OR CRUEL
AGCRAVATI NG Cl RCUMSTANCE.

In Espinosa v. Florida, 505 U S. 1079, 112 S. C. 2926, 120 L.

Ed. 2d 854 (1992), the Suprenme Court ruled that the fornmer standard
jury instruction on the heinous, atrocious, or cruel (HAC)
aggravating circunstance, which sinply recited the |anguage of the
statute, § 921.141(5)(h), Fla. Stat. (1989), was unconstitutionally
vague. The court explained that the weighing of an invalid
aggravating circunstance violates the Ei ghth Amendment. Id., 120
L. Ed. 2d at 858. An aggravating circunstance is invalid if it is
so vague that it |eaves the sentencer wi thout sufficient guidance
for determining the presence or absence of the factor. Id. Wen
the jury is instructed that it may consider such avague aggravat-

ing circumstance, it nust be presumed that the jury found and
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wei ghed an invalid circunstance. Id., 120 L. Ed. 2d at 858-59.
Because the sentencing judge is required to give great weight to
the jury's sentencing recomendation, the court then indirectly
weighs an invalid circumstance. Id., 120 L. Ed. 2d at 859. The
result of this process is error because it creates the potential
for arbitrariness in inposing the death penalty. Id.

In the present case, the state requested the court to instruct
the jury on the heinous, atrocious, or cruel aggravating circum
stance. Def ense counsel objected that the instruction was
unconstitutional . (V 102, T 2735) The court recognized that the
constitutionality of this aggravating circunstance renmained a
federal 1issue, but overruled the objection because this Court
approved the |anguage of the new standard instruction after the

deci sion in Espinosa. (V 102, T 2736-37) See Taylor v. State, 630

so. 2d 1038, 1043 (Fla. 1993).
The court instructed the jury:

A crime for which the defendant is to be
sentenced [w]las especially heinous, atrocious,

or cruel.

Hei nous neans extrenely w cked or shock-
ingly evil. Atroci ous neans outrageously
w cked and vile. Cruel neans designed to

inflict a high degree of pain with utter
indifference to or even enjoynent of the
suffering of others.

The kind of crime intended to be includ-
ed as heinous, atrocious, or cruel is one
acconpani ed by additional acts that show that
the crine was conscienceless or pitiless and

was unnecessarily torturous to the victim
(V 102, T 2817) This was the instruction approved in Taylor.
This Court ruled this instruction on the HAC factor is not

unconstitutionally vague because it adequately defines the terns of
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the factor. Taylor, at 1043. Appellant respectfully disagrees and
requests this Court to reconsider the vagueness of the HAC
instruction.

The first paragraph of this instruction sinply recites the
statutory |anguage, "especially heinous, atrocious or cruel," from
section 921.141(5)(h), Florida Statutes (1989). In the absence of
a sufficient Ilimting construction, the statutory |anguage is
unconstitutionally vague and overbroad and violates the Eighth

Amendnment . Espi nosa;: Maynard v. Cartwisht, 486 U S. 356, 108 S.

ct. 1853, 100 L. Ed. 2d 372 (1988); U. S. Const. anmend. VIII. The
second paragraph of the instruction purports to define the
statutory terns, but it does so in the same |anguage which was held

unconstitutionally vague and overbroad in Shell v. Mssissippi, 498

us 1, 111 Ss. C. 313, 112 L. Ed. 2d 1 (1990). Thus, the
constitutionality of the instruction depends upon whether the final
par agraph provides sufficient guidance to the sentencer.

In Proffitt v. Florida, 428 US. 242, 96 S. C. 2960, 49 L.

Ed. 2d 913 (1976), the Supreme Court found that the HAC aggravator
provi ded adequate guidance to the sentencer because this Court's

opinion in State v. Dixon, 283 So. 2d 1 (Fla. 1973), cert. denied,

416 U S. 943, 94 s. ct. 1950, 40 L. Ed. 2d 295 (1974), construed
HAC to apply only to a "conscienceless or pitiless crinme which is

unnecessarily torturous to the victim" Sochor v. Florida, 504

Us 527, 112 s. C. 2114, 119 L. Ed. 2d 326, 339 (1992).
In Sochor, the Suprenme Court ruled that it had no jurisdiction

to decide whether the forner standard HAC jury instruction used in
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that case violated the Ei ghth Arendnment because this Court had
ruled that the issue was procedurally barred by the defendant's
failure to object at trial. Id., 119 L. Ed. 2d at 337-38. Sochor

also claimed that this Court had failed to adhere to the Di xon

limting construction in subsequent cases and therefore failed to
provide sufficient guidance to the sentencing judge. The Suprene
Court rejected that argument because it found that this Court had
consistently applied the HAC factor to cases where the defendant
strangled a conscious victim Id., 119 L. Ed. 2d at 339-40. The
Sochor decision does not hold that a jury instruction using the
Dixon limting construction of WAC would provide sufficient
gui dance under the Eighth Amendment; that question was not before
the Court.

Cases decided after Proffitt call into question the adequacy
of the Dixon limting construction of HAC. The Suprene Court has
ruled that a State's capital sentencing scheme nust genuinely
narrow the class of defendants eligible for the death penalty, and
a statutory aggravating circunstance must provide a principled
basis for the sentencer to distinguish those who deserve capital
puni shnment from those who do not. Arave v. Creech, 507 U.S. _,
113 S. . 1534, 123 L. Ed. 2d 188, 200 (1993). "I'f the sentencer
fairly could conclude that an aggravating circunstance applies to
every defendant eligible for the death penalty, the circunmstance is
constitutionally infirm" Id.

Thus, the term "pitiless" is unconstitutionally vague because

the jury mght conclude that every first-degree murder is pitiless.
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Id., at 201. The term "conscienceless" suffers fromthe sane
defect; all first-degree murders can be seen as conscienceless.
"Unnecessarily torturous" might also be construed by the jury as
applying to all first-degree nurders because any pain or suffering
felt by the victimis plainly unnecessary. Moreover, the phrase
"the kind of crime intended to be included" does not |limt the
jury's consideration of the HAC factor solely to unnecessarily
torturous murders, but inplies that such nurders are nerely an
exanple of the type of crime to which HAC applies.

Furthermore, this Court has been applying a narrower construc-
tion of HAC than the D xon construction, requiring proof that the
defendant "intended to cause the victim unnecessary and prol onged

suffering.” Kearse v. State, 662 So. 2d 677, 686 (Fla. 1995);

Stein v. State, 632 So. 2d 1361, 1367 (Fla. 1994); Bonifay v.

State, 626 So. 2d 1310 (Fla. 1993). This limting construction has
not been incorporated into the HAC jury instruction. The point of
Espinosa is that the jury nmust be informed of the limting
construction of an otherw se vague aggravating circunstance, and
failure to do so renders the sentencing process arbitrary and

unreliable. For exanple, in Jackson v. State, 648 So. 2d 85, 88-90

(Fla. 1994), this Court ruled that the standard cold, calculated

and preneditated (CCP) jury instruction, which sinply repeated the
| anguage of the statute, was unconstitutionally vague because it
did not informthe jury of the limting construction this Court had

given the CCP factor.
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The court's error in giving a vague instruction on the HAC
aggravating circunstance was harnful because of the Iikelihood that
it affected the jury's sentencing reconmendation. "[W]hile a jury
is likely to disregard an aggravating factor upon which it has been
properly instructed but which is unsupported by the evidence, the
jury is 'unlikely to disregard a theory flawed in law. "' Jackson

v. State, 648 So. 2d at 90, gquoting. Sochor v. Florida, 112 S. C.

at 2122, 119 L. Ed. 2d at 340. r[W]hen the sentencing body is told
to weigh an invalid factor in its decision, a reviewng court may

not assume it would have made no difference if the thunb had been

removed from death's side of the scale.” Stringer v. Black, 503

u.Ss. 222, 232, 112 S. C. 1130, 117 L. Ed. 2d 367 (1992). In

Jackson, this Court found that the trial court's error in giving a

vague jury instruction on the cold, calculated, and preneditated
aggravating circunstance required reversal for a new sentencing
proceeding before a newly enpaneled jury. 648 So. 2d at 90.

This court has held that the use of an unconstitutionally
vague instruction on HAC is harmess error when the facts of the
case establish the presence of the factor under any definition of

the terns and beyond a reasonable doubt. Thonpson v. State, 619

So. 2d 261, 267 (Fla.), cert. denied, __ US _ , 114 S. C. 445,

126 1. Ed. 2d 378 (1993). This is not such a case. The sufficien-
cy of the evidence to establish HAC was in dispute during the
penal ty phase and sentencing hearing. The nedi cal exam ner
testified that each of the victins died of asphyxiation, but he was

not sure whether this was caused by drowning or by strangul ation.
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(v 87, T 606-09, 641) Defense counsel conceded that death by
strangul ation would qualify as HAC, but he argued to the court that
death by drowning did not. (V 102, T 2736; V 74, R 12515-16) The
prosecutor argued to both the court and the jury that the evidence
established the HAC factor. (v 102, T 2757-61, 2802; V 74, R
12530- 31)

Under these circunstances, the failure to adequately inform
the jury of what they nust find to apply HAC underm ned the
reliability of the jury's sentencing reconmendation, created an
unacceptable risk of arbitrariness in inposing the death penalty,
and could not have been harnless beyond a reasonable doubt. See

Jackson v. State, 648 So. 2d at 90. The death sentence nust be

vacated, and this case nust be renmanded to the trial court for a

new sentencing proceeding before a new jury.

CONCLUSI ON

Appel lant  respectfully requests this Honorable Court to
reverse the judgnent and sentence and to grant the foll ow ng
relief: as to ISSUES I, Il, Ill, and IV, remand this case for a new
trial; as to ISSUES V and VII, remand this case for a new penalty
phase trial with a jury; or, as to ISSUE VI, remand this case for

resentencing by the court.
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IN THE CIRCUIT COURT IN AND FOR THE SXTH JUDICIAL CIRCUIT
COUNTY OF PINELLAS, STATE OF FLORID

CRIMINAL DIVISION
CASE NO. CRC9217438CFANO

STATE OF FLORIDA
Vs. (3CTS) MURDER IN THE FIRST DEGREE

OBA CHANDLER
- -/

SENTENCING ORDER

The Defendant was, tried before this Court on September 12, 1994 - September
29, 1994. The jury found the Defendant guilty of al three counts of Murder in the
First Degree -- one for each victim, Joan Rogers (Ct. 1), Michelle Rogers (Ct. 2), and
Christe Rogers (Ct. 3). On September 30, 1994, the jury recommended by a
unanimous verdict (12-0) that the death sentence be imposed on the Defendant for the
murder of each victim, On October 6, 1994, the State and Defendant were permitted to
present additional evidence to the Court. The Defendant presented additional
evidence he contended showed mitigating evidence and the State presented evidence
it suggested rebutted the mitigating evidence. Additiona argument was made to the
Court. The Defendant was given an opportunity to be heard regarding his sentences,
but be declined. Final sentencing was set for this date, November 4, 1994.

This Court has heard the evidence presented in both the guilt phase and penalty
phase of the trial. has reviewed the additional evidence presented at the sentencing
hearing of October 6, 1994. has had the benefit of a sentencing memoranda from the
State in support of finding that the murders were committed for the purpose of
avoiding or preventing a lawful arrest. and = memorandum suggesting the absence of
evidence of non-statutory mitigation, and has had the benefit of a memorandum from
the Defendant relating to non-statutory mitigators for the penalty phase, and has heard
arguments of counsel. both in favor of and in opposition to the death penalty. The
Court now finds as follows:

A. AGGRAVATING FACTORS

1, The Defendant was previously convicted of another capital felony or of a
felony involving the use or threat of violence to the person.




IN THE CIRCUIT COURT IN AND FOR THE SIXTH JUDICIAL CIRCUIT
COUNTY OF PINELLAS, STATE OF FLORIDA
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CRIMINAL DIVISION o
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RERSEME Do draur

STATE OF FLORIDA

VS. (3CTS) MURDER IN THE FIRST DEGREE

OBA CHANDLER
.

SENTENCING ORDER

The Defendant was tried before this Court on September 12, 1994 - September
29, 1994. The jury found the Defendant guilty of all three counts of Murder in the
First Degree -- one for each victim, Joan Rogers (Ct. 1), Michelle Rogers (Ct. 2), and
Christe Rogers (Ct. 3). On September 30, 1994, the jury recommended by a
unanimous verdict (12-0) that the death sentence be imposed on the Defendant for the
murder of each victim. On October 6. 1994, the State and Defendant were permitted to
present additional evidence to the Court The Defendant presented additional
evidence he contended showed mitigating evidence and the State presented evidence
it suggested rebutted the mitigating evidence. Additional argument was made to the
Court. The Defendant was given an opportunity to be heard regarding his sentences,
but he declined. Final sentencing was set for this date, November 4, 1994,

This Court has heard the evidence presented in both the guilt phase and penalty
phase of the trial. has reviewed the additional evidence presented at the sentencing
hearing of October 6. 1994. has had the benefit of a sentencing memoranda from the
State in support of finding that the murders were committed for the purpose of
avoiding or preventing a lawful arrest. and 2 memorandum suggesting the absence of
evidence of non-statutory mitigation, and has had the benefit of a memorandum from
the Defendant relating to non-statutory mitigators for the penaty phase, and has heard
arguments of counsel. both in favor of and in opposition to the death penalty. The
Court now finds as follows:

A. AGGRAVATING FACTORS

1. The Defendant was previously convicted of another capital felony or of a
felony involving the use or threat of violence to the person.




On January 12, 1977, the Defendant was convicted of the crime of robbery. The
robbery was committed with a firearm.

On July 23, 1993, the Defendant was convicted of the crime of robbery. The
robbery was committed with a firearm.

On September 29, 1994, the Defendant was convicted of Three Counts of
Murder in the First Degree.

Judgments and sentences were introduced as to each robbery. This Court
personally adjudicated the defendant of each first degree murder on September 29,
1994.

The judgments and sentences, coupled with the testimony of the robbery
victims, and the testimony in the murder trial proves beyond any doubt that as to each
victim, the defendant has two prior convictions for crimes involving the use of
violence -- the two previous robbery convictions, and two simultaneous convictions
for first degree murder, which are capital felonies.

This aggravating factor has been proven beyond all reasonable doubt.

2. The capital felony was committed while the Defendant was engaged in
the commission of, or attemptirg to commit, or escape after committing the crime of

Kidnapping.

The facts of this case suggest that each victim originaly agreed to accompany
the defendant on his boat, At some point the Defendant bound the hands of each
victim, bound the feet of each victim, put tape around the mouth of each victim, put a
rope around the neck of each victim, and tied the rope to a concrete block or other
weighty object. Further the clothes of each victim were removed from the waist down.

Accordingly, while there may origindly have been consent to be with the
Defendant on his boat. to suggest this consent continued throughout the above acts
would be preposterous. Clearly, a some point during the victims ordeal, each was
confined or imprisoned on the Defendant's boat against her will, without lawful
authority. Further, the Defendant’s acts of confinement or imprisonment were with the
intent to either inflict bodily harm upon or to terrorize each victim.

The State has proved this aggravating factor beyond a reasonable doubt. See

Schwab v. State. 636 S0.2d 3 (Fla. 1994): Sochor v. Stare, 619 So. 2d 285 (Fla. 1993):
Bedford v. State. 589 S0.2d 245 (Fla. 1991).
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3. The capital felony was committed for the purpose of avoiding or
preventing a lawful arrest.

This Court is well aware of the Florida Supreme Court’s admonition that where
the victim is not a law enforcement officer, the supporting evidence must be very
strong to show that “the sole or dominant motive for the murder was the elimination of
the witness” Preston v. Sate, 607 So.2d 404 (Fla. 1992). However, The Supreme
Court has upheld this circumstance when either the Defendant said it was his motive or
when the circumstances surrounding the crime clearly show it was the motive.

-There are several things in this case which suggest this was indeed the
Defendant’s motive:

a) The Defendant told a cell mate, when pictures of the murder
victims being retrieved from the water were re-played on TV, that they couldn’'t pin
this crime (the three murders) on him because “dead people can't talk.” See Kokal v.
Sate: 492 So.2d 13 17 (Fla. 1986); Bortoson v. Sate. 443 So.2d 963 (Fla. 1983);
Johnson v. Sate, 442 So.2d 185 (Fla. 1983).

b) These victims got in Chandler’s boat at a boat ramp on the
Courtney Campbell Causeway before dark, presumably to take pictures of the sunset.
They were thrown or placed into the water from the boat a long way (a few miles off
the St. Petersburg Pier) from where they got into the boat. There is little doubt that the
Defendant’s motive in luring these tourists aboard his boat was sexual in nature.
Whatever sexual activity occurred with these three victims was easily accomplished
once their hands were tied, their mouths taped, their clothes removed, and their feet
tied together (then or later). Once the Defendant’s sexual motives were redlized there
was no reason not to take them back to the causeway and drop them off, except for his
fear of detection. Instead. he either strangled them with a rope and threw them
overboard dead. or threw them over dive. still taped and bound at their hands and feet.
and with a concrete block or other heavy object tied to a rope around each neck.
There was absoiutely no reason to kill any of these women except he knew his sexual
activities, his child abuse, and his kidnapping. would be reported, and under the
circumstances -- three tourists, a mother and her two daughters -- he would be pursued
until caught. If caught and convicted. he knew he would probably be sent to prison
for life.

¢) The Defendant’s actions of tying a rope around each victim's neck

to a concrete block or other heavy object before he threw her off the boat clearly
showed he wanted each victim to sink, perhaps never to be found. This action alone is
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sufficient to show his motive was to eliminate these women period. As further proof
that he expected them to sink, perhaps never to be found, was his going back out on
the water the-following morning. The Defendant denied this when he testified, but the
evidence clearly proves the contrary. One can only assume he went back near the
scene of his crime in the daylight to see if any bodies had surfaced. All Defendant’s
actions show he murdered these women to eliminate them as witnesses to whatever
sexua acts, child abuse, and kidnapping had taken place.

d) In the “Williams Rule’” rape case, the Defendant made various
comments to a cell mate, his daughter, and his son-in-law, that suggested if Judy
Blaire's roommate had come aong, the victim(s) would not have survived to tell about
the rape committed against her on the Defendant’'s boat. Defendant’'s comment to
Blake Ledlie that the only reason Judy Blaire was left alive was the fact that someone
was waiting for her on the dock is particularly telling.

e) The totality of the matters raised in Paragraphs a - d above shows
the Defendant’s motive for the murder was to eliminate the witnesses to his

kidnappings. his aggravated child abuse, and to whatever sexual conduct took place
aboard his boat.

The State has proved this aggravating factor beyond a reasonable doubt.
4. The capital felony was especially heinous, atrocious, or cruel.

Was the murder of each victim a conscienceless or pitiless crime and
unnecessarily torturous to the victim? If so, it clearly meets all congtitutional
standards -- those of the Florida Supreme Court and those of the United States Supreme
Court. Both Courts agree that “strangulation when perpetrated upon a conscious
victim involves foreknowledge of death. extreme anxiety and fear. and that this
method of killing is one to which the factor of heinousness is applicable.” Sochor v

Stare, 580 So0.2d 595. 603 (Fla. 199 [). rev'd on other g-rounds. Sochor v. Stare. 112
5.Ct. 2114 (1992).

Strangulation with a rope on board the Defendant’s boat before each victim was

thrown into the dark waters of Tampa Bay is the absolute best we can hope for for each
victim. Imagine the fear and anxiety of each victim with her hands and feet tied, her

mouth bound by tape and a rope around her neck being pulled tight until blessed
unconsciousness takes over. That would be heinous, atrocious or cruel.

The medical examiner says each victim died of asphyxia, either from ligature
strangulation or drowning, or a combination of the two. If you consider the concrete
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block tied to the rope around two victims) necks, and a concrete block or something
heavier tied to a rope around the third victim's neck, consider that each victim was
bound with ropes around her hands and feet, consider that each victim had her mouth
well covered with duct tape and that each victim was nude from the waist down, the
probable scenario is that this mother and her two daughters were lured aboard the
Defendant’s boat for a sunset cruise and picture-taking. But after sunset, they were
taken against their will into the dark night on the then dark water aboard Chandler's
boat. He tied their hands behind their backs to gain control. He taped their mouths to
quiet their screams of terror. He removed their clothes and some form of sexual assault
occurred to one or all of the victims. (It is ludicrous to think any of these women
would voluntarily remove her clothes from the waist down.) After the sexua act was
over, or perhaps before, he tied each victim’'s feet together to totally immobilize each
victim. Then, Chandler put a rope put around each victim’'s neck, and tied the rope to
a concrete block and then Chandler threw each victim, Joan, Michelle and Christe
Rogers, overboard, aive, one by one, into the waters of Tampa Bay where each died
from drowning or from the block causing the rope to tighten around her neck, or from
a combination of drowning and strangulation. One victim was first; two watched.
Imagine the fear. One victim was second; one watched. Imagine the horror.  Finally
the last victim, who had seen the other two disappear over the side was lifted up and
thrown overboard. Imagine the terror. Chandler’'s torture of these three women was
over. Their panic and fear in the water before their merciful deaths is unfathomable.

There can be no doubt that whatever the scenario, the murder of each victim
was especially heinous, atrocious, or cruel. Each murder was indeed conscious ess.
and pitiless, and was undoubtedly unnecessarily torturous to the victim. (NOTE: If
anyone believes that no sexual activity occurred, or that it can't be considered, this is
simply immaterial- to- the determination that each murder was conscienceless and
pitiless and unnecessarily torturous to the victim. Take all reference to sexual activity
out of the above scenario and it makes absolutely no difference to the finding of thi
factor having been proved beyond all reasonable doubt.)

This aggravating factor has been proved beyond all reasonable doubt.

None of the other aggravating factors enumerated by statute is applicable to thiy
case and none other was considered by this Court.

Nothing except as indicated in Paragraphs 1 - 4 above was considered I::
aggravation.  All letters received regarding the Defendant’s sentence were kept by thi«
Court’s judicia assistant, and have not been read by this Court.
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B. MITIGATING FACTORS

STATUTORY MITIGATING FACTORS

The Defendant did not request that the jury be instructed on any statutory
mitigating factor, nor did he present any evidence or argument before this Court at the
separate sentencing hearing to suggest any statutory mitigating factor. This Court has
reviewed each statutory mitigating factor and now finds that no evidence has been
presented to support any statutory mitigating factor, and none is found to exist.

NON-STATUTORY MITIGATING FACTORS

The Court asked the Defendant to prepare a memorandum suggesting all non-
statutory mitigation he believed had been presented to either the jury or the Court at
the separate sentencing hearing. A memorandum was prepared Each suggestion of
non-statutory mitigation will be addressed in the order addressed in Defendant’s
memorandum, using the terminology of the Defendant.

1. The Defendant assisted law enforcement as a confidential informant.

While cooperation with law enforcement can be a mitigating circumstance,
there was very little evidence presented in this case to establish this circumstance.
Whidey Azure, a Custom’s Agent, was called by the State in the guilt phase of the trial
to rebut Defendant’s testimony that he never asked him about the Rogers homicide
investigation. This witness said Defendant worked for him for several months as an
informant and did indeed inquire on several occasions about the Rogers’
investigation. The defense did not pursue whether or not the Defendant had assisted
Customs, or whether he had made any cases for them. This witness was not called in
the penalty phase. His trial testimony is simply insufficient to establish that the
Defendant assisted law enforcement.

This mitigating factor has not been proven and thus will not be considered by
this Court.

2. The Defendant has the capacity for hard work and has a good
employment history. Having the capacity for hard work is not a mitigating factor. A
good employment history is. While there is evidence in the record that the Defendant
worked in both his own aluminum business and for others in the aluminum business,
this was for a brief period of time. He was unemployed for a much longer period of
time.
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The record is full of the illegal money-making ventures of the Defendant:

1969 - Receiving stolen goods (sentenced 1 - 7 years)

1976 - Armed Robbery (sentenced 10 years)

1982 . Counterfeiting (sentenced 7 years)

1990 - Drug rip-off (netting over $29,000.00)

1992 - Armed Robbery (sentenced 15 years; netted over $750,000. OO worth of
jewels)

Various - lllegal drug transactions; illegal gambling (See 1977 PSl)

Thus, while the Defendant may have had the capacity to be a hard worker, the
totality of the record before this Court does not establish that the Defendant has a
“good employment history.”

3. The Defendant is capable of forming loving relationships.

While loving relationships may be a mitigating factor, the evidence in this case
is very much in conflict. This Defendant had severa prior wives (5), and severd
children (6). The testimony established he abandoned two of his children, Kristal
Mays and Valerie Troxell. None of his other children testified. Neither did his mother
or his present wife. Nor did any of his sisters. The Court suggested they might testify
as to mitigating circumstances, but the Defendant insisted his lawyer not call them in
the penaity phase. Thus, his relationship with his family was not fully explored
There was some evidence presented that he called his mother regularly from jail, and
pictures of the Defendant and his daughter, Whitney, were introduced.

It is difficult ‘to imagine the Defendant was very fond of his present wife, Debra.
and his small daughter, Whitney. It is true he may have taken them on his boat a few
times for family outings. but he also took them with him to assist in his armed robbery
in 1992. (See transcript of Debra Chandler in evidence at the sentencing hearing
before the Court on October 6. 1994). He also abandoned them for over a month in
November, 1989. He was out on a boat raping Judy Blaire aimost one year to the day
he married Debra Chandler, and was out with the Rogers women sixteen to eighteen
days later.

The Defendant testified he did not get along well with his family, and his son-
in-law says the Defendant summed up his fedlings about his family accordingly:
“Family don't mean shit to me.”

The totality of the evidence presented in this case does not reasonably convince
this Court of the existence of this mitigating circumstance.




4, The Defendant has the ability to be rehabilitated.

This can be a valid mitigating factor. However, to suggest that obtaining a GED
and gaining some college credits while in prison in the 80's is proof of rehabilitation
when the evidence before the Court suggests that since the time he received his GED
and college credits and was released from prison, he participated in an armed drug rip-
off of his son-in-law , which could have cost Mr. Mays his life; he committed an armed
robbery where he used a firearm to steal $750,000.00 worth of jewels; he raped a
Canadian tourist; and he murdered a mother and her two daughters, is nothing short of
preposterous.

This Court is not reasonably convinced that this mitigating factor has been
proven. To the contrarv, this Defendant cannot be rehabilitated.

5.& 6. The Defendant has a good prison record and has shown an ability
to adapt to prison life.

Good jail conduct can be a mitigatiny circumstance. However, the Defendant’s
prison records are scant with any evidence of this. The Defendant was sent to prison in
January, 1977 for ten years for the crime of robbery. He escaped on May 10, 1977,
assumed another identify, and wasn't captured until he was arrested in 1982 for
Federal counterfeiting charges. He served two years of a seven year Federal sentence
and was released back to State prison in 1984. He was convicted of the escape charge,
and sentenced to serve six months consecutive to his ten-year robbery sentence. He
was sent to Union Correctional and apparently did make an “above satisfactory
adjustment’ at Union and was transferred to a less secure facility. The report referred
to in Defendant’s memorandum to support this mitigating factor which says “Since his
return to RMC he has remained discipline free and is presently not considered to be a
-management problem.- continues “With the facts on file in the subject’s institutional
file. as well as the PSI Report. the subject should be considered an escape risk. Pre and
post-release prognoses are guarded.”

The mitigating factor of good jail conduct has not been proven.
7. The Defendant was only ten years old when his father committed suicide.

It is a mitigating factor if a Defendant has had a deprived childhood, or has
suffered abuse as a child, or other matters such as this. However, a single sentence in a
PSI. which also discusses his mother, a stepfather, sisters and both step-brothers and
half-brothers, is not sufficient proof of a mitigating factor. The Defendant lived with
his mother after his father died. His mother remarried when he was thirteen. and he
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lived with them until he was seventeen when he voluntarily left home to live with his
sister; and then decided to live on his own. (This information is contained ir: the
1977 PSl).

If child abuse or a deprived childhood existed in Defendant’s case, he
voluntarily elected not to present any evidence of it. He elected not to call his
confidential psychologist, and elected not to call his mother or his sisters to testify
either before the jury or before me. Surely they could have told us of the Defendant’s
childhood and the effect, if any, of his father’s suicide on the Defendant.

There is no proof, therefore, in the record, of the mitigating factor of child
abuse, or a deprived childhood.

8. The Defendant was honorably discharged from the military.

A good military record can be a valid mitigating factor. The Defendant told the
Probation and Parole Department, doing an investigation into his background that he
entered the Marines on December 29, 1965, and received an honorable discharge in
February, 1967. (The reports says 1976, but this has to be transposed figures since the
Defendant was sentenced to prison in 1969. Also, the Classification and Admission
Summary upon his admission to prison in 1977 says date of discharge was 1967).
However, he also says he was released because he had not revealed his correct juvenile
record to the military. He also admits to spending time in the “bng” for refusing an
order and for being AWOL for 118 days. (His prison arrests and conviction record
confirms he was arrested on September 16, 1966 for desertion and was turned over to
the Marines) Accordingly, if we assume the Defendant did receive an honorable
discharge,. as Defendant says in his PSlI of 1977, his brief tenure in the military (14
months) is far from the type military record that would qualify as a mitigating
circumstance.

The Court is not reasonably convinced that this mitigating circumstance. a
good militarv record. has been proven. If an honorable discharge, standing alone. is
considered mitigating, in light of the rest of Defendant’s military record. it is entitled
to little weight.

9. The Defendant will be incarcerated for the rest of his life with no danger
of committing any other violent act.

The length of a Defendant's mandatory sentence can be considered a mitigating

circumstance. Jones v. State, 569 So.2d 1234 (Fla. 1990). The fact that this Court can
sentence this Defendant to three consecutive sentences, with three consecutive twenty-
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five year mandatories may, therefore, be mitigating. The irony of the Jones case is that
someone who kills one victim and thus can get out of prison in twenty-five years does

. not have a mitigating factor, while someone like Chandler, who kills three victims,
does. So while the Court has considered this as mitigation, because Jones, supra,
suggests | should, it is given little weight.

10. The Defendant has steadfastly and unwaveringly maintained his
innocence in this case.

Lingering or residual doubt is not a mitigating factor in the State of Florida
King v. State, 514 So.2d 354 (Fla. 1987). Lest anyone misconstrue this last statement
to think this Court has such a doubt, let me make it clear that I do not. The jury had no
reasonable doubt about Defendant's guilt. This Court has no doubt that the right
person, Mr. Oba Chandler, has been tried, convicted, and is soon to be sentenced for
his murderous acts .

The fact that the Defendant still protests his innocence is irrelevant to this
procedure. It is neither aggravating nor mitigating.

This Court has now discussed all the aggravating circumstances, and mitigating
circumstances. The aggravating circumstances in this case far outweigh the mitigating
circumstances. Every one of the aggravating factors in this case, standing alone, would

. be sufficient to outweigh the paucity of mitigation that can be found in Oba
Chandler’s forty-eight years of existence on this earth. The unanimous decision of the
jury for death was the only lawful decison each of them could have made. This
Court agrees with the jury that in weighing the aggravating circumstances against the
mitigating circumstances, the scales of life and death tilt unquestionably to the side of
death.

OBA CHANDLER. you have not only forfeited your right to live among us, but
under the laws of the State of Florida, you have forfeited your right to live at all
Accordingly, it is hereby

ORDERED AND ADJUDGED for the murder of JOAN ROGERS. the
Defendant is hereby sentenced to death. It is further

ORDERED AND ADJUDGED for the murder of MICHELLE ROGERS. the
Defendant is hereby sentenced to death. It is further

ORDERED AND ADJUDGED for the murder of CHRISTE ROGERS. :!.
Defendant is hereby sentenced to death. It is further
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ORDERED AND ADJUDGED that the Defendant will be transported to the
@ Devatment of Corrections to be securely held by them on Death Row until this
sentence can be executed as provided for by law.

MAY GOD HAVE MERCY ON YOUR SOUL,.

DONE AND ORDERED at Clearwater, Pinellas County, Florida, this 4th day of
November, 1994,

- P il el ety
SUSAN F. SCHAEFFER, QEIRCUIT

Copies furnished to:

The Honorable Bernie McCabe, State Attorney
Fredric S. Zinober, Chief Counsel for Defendant
Mr. Oba Chandler, Defendant.




