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PRELI M NARY STATEMENT

This brief is filed on behalf'of the appellant, Cba Chandler,
inreply to the Answer Brief of the Appellee, the State of Florida.
Appellant will rely upon the arguments presented in his initial

brief for Issues V, VI, and VII.

Page nunber references to the record on appeal are designated

by V for the volume, R for the record proper, and T for the trial

transcript.




ARGUNMENT

| SSUE |

THE TRI AL COURT VI OLATED APPELLANT' S
DUE PROCESS RIGHT TO A FAIR TRIAL BY
ADM TTI NG | RRELEVANT EVI DENCE THAT
HE SEXUALLY BATTERED JUDY BLAIR

Appel l ant disagrees with appellee's assertion that the trial
court's pretrial order permtting introduction of the collatera
crime evidence (V 56, R 9457-58) delineated "sone of the apparent
simlarities" between the nurders of the Rogers and the sexua
battery of Judy Blair. Answer Brief, p. 49 n. 1. I nstead, the
order provides, in pertinent part:

i} The facts surrounding the alleged
hom cides and the alleged rape are not only
sufficiently simlar but also share a unique
or unusual characteristic or cqinbination of
characteristics to permt the introduction of
evidence from the Blaire [sic] case into the
Rogers case.

¥ *

7) The Court reserves the right to anmend
this Order to specifically note all unusual or
unique simlarities between the two alleged
crimes after the trial. To do so at this tine
may result in speculation since sone of the
simlarities proffered may not be presented to
the jury based on the state and defense tac-
tics in presenting their respective cases.
Further, in the event the Defendant is acquit-
ted, additional findings will be unnecessary.

(V 56, R 9458) The trial court entered an anended order listing

the simlarities it found between the crines on February 2, 1995,

(V 68, R 11579-84) after Chandler had been sentenced (V 68, R
11510-30; V 75, 12599-623) and filed his noFice of appeal . (V 68,
R 11541)




At the pretrial hearing on Chandler's nmotion to exclude
evidence of the sexual battery, (v 44, R 7338-39; V 73, R 12220-
387) the state argued that the evidence should be admtted because
it was relevant to the issues of identity, notive, and intent; the
state did not argue that the crinmes were inseparably intertw ned.
(V 73, ‘R 12328-60, 12364-72) The state's nenorandum of law in
support of the adm ssion of the sexual batte]ry evi dence argued that
the evidence was relevant to prove identity through a comon nodus
operandi, notive, and to disprove defense argunents regarding
Chandler's intent when he gave directions to the Rogers. (V 54, R
9138-46) The state's menorandum did not argue that the crimes were
i nseparably intertw ned. (V 54, R 9131-47)

In its pretrial order, the trial court ruled that the evidence
of the sexual battery was adm ssible because it was relevant to
prove notive, opportunity, intent, plan, identity, and to explain
why Joan Rogers allowed herself and her two teenage daughters to
acconpany Chandler on his boat. (Vv 56, R 9457) In the post-trial
order, the court ruled that the evidence wa's relevant to establish
identity, plan, schene, intent, notive, and opportunity. (V 68, T
11583) The court instructed the jurors that they could consider
the sexual battery evidence for the purpose of proving notive,
intent, plan, or identity. (V 94, T 1538)

Because proof of identity was one of the purposes for which
the state sought, and the court granted, adm ssion of the sexual

battery evidence, this Court should apply the "strict standard of

rel evance," Heuring v. State, 513 So. 2d 122, 124 (Fla. 1987),




provided by Drake v. State, 400 So. 2d 1217, 1219 (Fla. 1981), and

reaffirmed in Haves v. State, 660 So. 2d 257, 261 (Fla. 1995), to

determ ne whether the trial court erred in admtting the evidence.
This standard requires both "identifiable points of simlarity
whi ch pervade the conpared factual situations,” and that "the
points of simlarity must have sone special character or be so
unusual as to point to the defendant." Drake, at 1219. This
requi rement has al so been described as "a close simlarity of
facts, a unique or ‘'fingerprint' type of information, for the

evidence to be relevant." State 'v. Savinb, 567 So. 2d 892, 894

(Fla. 1990).

Appellee’s reliance on Crump V. State, 622 So. 2d 963 (Fla.
1993), Answer Brief, pp. 55-56, is msplaced because the collateral
of fense was nmuch nmore simlar to the charged offense in Crump than
the collateral offense was to the charged offenses in the present
case. Both the collateral and charged crines were nurders in
Crump, while in the present. case the collateral offense was a
sexual battery and the charged offenses were nurders. In Crump,
both victinms died from manual strangulation, had ligature marks on
their wists, were found nude and uncovered in an area adjacent to
cenmeteries wthin a mle from 'each other, were nurdered at
different sites from where their bodies were discovered, and were
both African-American wonen with simlar physical builds and ages

(Cark was 28 years old and weighed 117 pounds; Smth was 34 years

old and weighed 120 pounds). Id., at 967-68.




In the present case, the Rogers were killed by asphyxiation,
(V 87, T 606-09, 641) but the nedical exam ner found no evidence of
sexual battery. (V 87, T 628, 631, 642-43) In ruling on defense
counsel's nmotion for judgnent of acquittal, the court noted the
| ack of evidence of sexual battery to support a first-degree felony
murder conviction. (Vv 94, T 1719-20) Judy Blair was sexually
battered but not killed. (V 94, T 1616, 1618, 1620, 1640-41) The
Rogers bodies were found in Tanpa Bay (V 87, T 576-600) wth duct
tape around their nmouths, (V 87, T 591-94, 610, 626-27, 633, 635)
their wists and feet bound with ropes, (V 87, T 578, 584, 587,
591-93, 611, 627, 629, 632-33) and ropes around their necks
attached to a concrete block or a weight that could not be dis-
| odged. (V 87, T 578, 591, 593-96, 610-11,, 627, 629, 633-35) In
contrast, Blair was taken into the Gulf of Mxico, (V 94, T 1612-
16, 1635-36, 1640) her nouth was not taped, (V 94, T 1616, 1618,
1620, 1641) her hands and feet were not tied and no rope was tied
around her neck, (V 94, T 1616, 1618, 1620, 1641-42) she did not
see any concrete blocks in the boat, (V 94, 1632, 1635, 1642) and
Chandl er returned her to shore and told her he was sorry. (V 94,
T 1621-22, 1642) Joan Rogers was a 36 year-old wife and nother
acconpani ed by her teenaged daughters, 17 year-old Mchelle and 14
year-old Christe, (V 89, T 876) while Judy Blair was a 25 year-old
recent college graduate who was not acconpanied by friends or
relatives went she went on Chandler's boat. (V 94, T 1591, 1602-
03, 1612, 1626) The differences-between the nurders of the Rogers

and the sexual battery of Judy Blair were so substantial that no



common nodus operandi was established. See Drake, 400 So. 2d at
1219-20; Peek v. State, 488 So. 2d 52, 55-56 (Fla. 1986); Thonpson
v. State, 494 So. 2d 203, 204-05 (Fla. 1986); Hayes, 660 So. 2d at
261.

Appel l ee's reliance on Schwab v. State, 636 So. 2d 3 (Fla.),

f
cert. denied,_US _ , 115 S C. 364, 130 L. Ed. 2d 317 (1994),

Answer Brief, p. 60, is msplaced for the sane reason. Schwab was
tried without a jury and convicted for the first-degree nurder,
sexual battery, and kidnapping of an 11 year-old boy. Id., at 4.
The state was permtted to present evidence of three collateral
attacks on other boys, which the trial court found to be relevant
to identity, notive, opportunity, and to rebut a story Schwab told
his nother. Id., at 4, 6-7. This Court found significant
simlarities between the charged offenses and the coll ateral
offenses to forma sufficiently unique pattern as to be adm ssible.
Id., at 7. The victims in all four incidents ranged in age from 11
to 15 and had simlar physical attributes. Schwab ingrati ated
hinmself with the famly of the nmurder victimand with the famly of
one of the collateral victims, and he tried to befriend the other
boys. He held each victim at knifepoint, although only the nurder
victimwas killed. Id., at 7. As argued above, the differences
between the nmurders of the Rogers and the sexual battery of Judy
Blair were so substantial that no conmon npdus operandi was
established in the present case.

Appel l ee also cites, and msquotes, Jensen v. State, 555 So.

2d 414 (Fla. 1st DCA 1989). Answer Brief, p. 63. The First




District approved the adm ssion of evidence of eight prior
burglaries of the same honme of the sane victim as in the charged
burgl ary. The court opined, "The nore frequently an act is done,
the less likely it is that it is innocently done." Id., at 415.
Ni ne burglaries of one hone by one person is not fairly conparable
to the events in Chandler's case.

Appel lee's reliance on Duckett v. State, 568 So. 2d 891 (Fla.

1990), Answer Brief, pp., 65-67, is also nmisplaced. Duckett was a
small town police officer who picked up teehaged, petite wonmen and
made passes at them while he was in his patrol car at night, on
duty, and in uniform 1d., at 895. He was tried and convicted for
picking up an 11 year-old girl, who |ooked older, in his patrol car
while on duty and in uniform sexually battering her, then
murdering her. Id., at 892-894. Duckett’s exploitation of his
position as a police officer, his uniform his patrol car, and his
night time duty hours to make unwanted sexual advances.to teenaged
girls satisfied the pervasive simlarity and wunusual nature
requirements of Drake and nmde the collateral incidents relevant to
establish his node of operation, identity, and a common plan. Id.,
at 895. \

As argued in Issue | of the initial brief, pp. 77-87, the
alleged simlarities between the sexual battery of Judy Blair and
the nurders of the Rogers did not satisfy the requirenents of
Dr ake. As an alum num contractor with a boat and a friendly
demeanor, Chandl er was not exploiting the special public trust

accorded to an on-duty, wuniforned police officer like Duckett.




Also, there was a nuch greater age- disparity anong the victinms in
Chandl er's case than anong the- victins in Duckett's case. As
expl ai ned above, Judy Blair was a 25 year-old recent college
graduate, while Joan Rogers was a 36 year-old wi fe and nother
acconpani ed by her teenaged daughters, 17 year-old Mchelle and 14
year-old Christe. The collateral act wtnesses in Duckett's case

were 19 and 18 years-old, Duckett, at 893, while the sexual battery

and nurder victim was 11 years-old. Id., at 892.

Furthernore, both the collateral acts and the charged crines
in Duckett's case were clearly sexually notivated, despite the
differences in result. Duckett tried to kiss the 19 year-old
w tness, then desisted when she refused. , Duckett, at 893. He
placed his hand on the breast of the 18 year-old witness and tried

to kiss her, then desisted when she refused. Id. He sexually

battered the 11 year-old nurder victim Id., at 892. I n Chand-
ler's case, as set forth above, Judy Blair was sexually battered,
but the nedical examner found no evidence of sexual battery of
Joan, Mchelle, and Christe Rogers. It should also be noted that
Blair's testinmony regarding the details of her sexual battery was
nore prejudicial to Chandler than the testinony about attenpting to
kiss the teenagers was to Duckett. Sexual battery is a far nore
serious offense than an attenpt to kiss someone, especially when
the attenpt ends when the person objects. |

Because the state did not argue below, and the trial court did

not find, that the murders and the sexual battery were inseparably

intertwined, appellee should be foreclosed from presenting that




argunent in this appeal. Answer Brief, pp. 67-70. In Cannady V.

State, 620 So. 2d 165, 170 (Fla. 1993), this Court ruled that
"procedural default rules apply not only to defendants, but also to

the State." But see Caso v. State, 524 So. 2d 422, 424 (Fla.),

cert. denied, 488 U S 870 (1988), ruling that a "decision of a

trial court wll generally be affirnmed, even when based on
erroneous reasoning, if the evidence or an alternative theory
supports it." As a matter of basic fairness under the due process

clauses of the United States Constitution Anmendnent XV and Article
|, section 9, Florida Constitution, Cannadv states the better rule.
Because defendants are required to preserve an issue for appellate
review by presenting the specific |egal argument or ground on which

it is based to the trial court, Occhicone v. State, 570 So. 2d 902,

906 (Fla. 1990), cert. denied, 500 U.S. 938 (1991), the state

should be subject to the sanme rule.

v
Appel l ee's reliance on Consalvo V. State, 21 Fla. Law Wekly

S423 (Fla, Cct. 3, 1996), Answer Brief, p, 67-69, is msplaced
because the collateral burglary evidence was nmuch nore cl osely
connected and intertwined with the facts of the nurder in that case
than the sexual battery evidence was with the nurders in this case.
The police did not discover that Consal vo's nei ghbor, Lorraine
Pezza, had been murdered until Consalvo had been arrested for the
collateral burglary, Pezza's checkbook was found in his possession,
and he called his nmother from the jail and told her that he was

involved in a nurder. 1Id., at S424-425. There is no simlar

connection between Judy Blair's testinony about the details of how




. she was sexually battered by Chandler and the discovery of the fact
that the Rogers had been nurdered.
In arguing that the sexual battery evidence was inseparably

intertwwned with the nurders, appellee also cites Henry v. State,

649 So. 2d 1361 (Fla. 1994), cert. denied, __ US _ , 116 S C.

101, 133 L. Ed. 2d 55 (1995), and Henry v. State, 649 So. 2d 1366

(Fla. 1994), cert. denied. __ US __, 115 S C. 2591, 132 L. Ed.

2d 839 (1995). Answer Brief, p. 70. Henty killed his estranged
wi fe, Suzanne Henry, by stabbing her repeatedly in the throat at
her home in Pasco County, then took her five year old son, Eugene
Christian, fromthe honme and killed him by stabbing himin the
throat nine hours later in Hillsborough County. Henry was
convicted and sentenced to death for each nurder in separate
trials. 649 so. 2d at 1363 and 1367. The Henry cases are
di stinguishable from Chandler's case because they -involved a
single, extended crimnal episode in which Henry killed his wfe,
ki dnapped her son, then killed the son. Under those circunstances,
the facts of the two murders truly were so inextricably intertw ned
that it was necessary to admt at |east sone evidence of the other
murder in each of the trials to establish the context in which each
murder was conmitted. 649 So. 2d at 1365 and 1368. Chandl er's
case is different because the sexual battery of Judy Blair and the
nurders of the Rogers were conpletely separate crimnal episodes.
The facts of the sexual battery were not inextricably intertw ned
with the facts of the nurders, and the nurder case could very well

have been tried wthout any reference to the sexual battery.

10

|



It should also be noticed that Henry's original conviction for
the nmurder of his wife was reversed for a new trial because of the

adm ssion of excessive evidence of the nurder of Christian. Henry
v, State, 574 So. 2d 73, 75 (Fla. 1991). First, this Court found
that the killing of Christian was irrelevant to any material issue
in the trial for the nurder of Ms. Henry. Id. Second, this Court
found that "the fact that both victims were famly nenbers who were
stabbed in the neck did not provide sufficient points of simlarity
from which it would be reasonable to conclude that the sane person
commtted both crimes." 1Id. Finally, this Court found,

Sonme reference to the boy's killing may have
been necessary to place the events in context,
to describe adequately the investigation
leading up to Henry's arrest and subsequent
statements, and to account for the boy's
absence as a witness. However, it was totally
unnecessary to admt the abundant testinony
concerning the search for the boy's body, the
details from the confession with respect to
how he was killed, and the nedical examner's
phot ograph of the body. Even if the state had
been able to show sone relevance, this evi-
dence should have been excluded because the
danger of unf ai r prejudice substantially
outweighed its probative value. § 90. 403,
Fla. Stat. (1985).

H
o,

Upon remand for a new trial, the trial court abided by this
decision and prohibited the state from presenting in-depth
testinmony about the search for Christian's body, the autopsy photo,
or the manner in which he was killed. Henry, 649 So. 2d at 1367
The trial court did allow reference to the facts that Christian was
| ast seen at his nother's house on the day of the nurder, he was

mssing from the house when her body was found, he left the house

11




wth an unknown person, Henry led the police to the l|ocation of
Christian's body, and Henry confessed to killing Christian. 1Id.,
at 1367-68. This Court held that these facts were inextricably
intertwined with facts pertaining to the !rrurder of Ms. Henry.
Id., at 1368.

Simlarly, if this Court were to find that some reference to
the sexual battery of Judy Blair was necessary to explain how
Chandl er was identified and apprehended as the perpetrator of the
Rogers nmurders, this Court should still reverse Chandler's
convictions and remand for a new trial. Blair's testinony about
the factual details of the sexual battery was not necessary for
t hose purposes and was not relevant to the facts of the nurders.
The state did not prove that the Rogers were sexually battered, so
there was no simlarity between the acts of sexual battery
inflicted upon Blair and the murders of the' Rogers. Any probative
value the details of the sexual battery may have had was outwei ghed
by the prejudicial effects of this evidence upon the mnds of the
jurors, so the evidence should have been excluded under section
90.403, Florida Statutes (1993). Henry, 574 So. 2d at 75; Hayes,
660 So. 2d at 261.

12




| SSUE ||

HAVI NG FOUND THAT APPELLANT HAD THE
RI GHT TO RENMAIN STILENT REGARDI NG THE
FACTS OF THE PENDI NG SEXUAL BATTERY
CASE, THE TRIAL COURT VI OLATED THAT
RI GHT BY REQUI RING H M TO REPEATEDLY
NVOKE H'S FI FTH AMENDMENT PRI VI LEGE
BEFORE THE JURY IN RESPONSE TO THE
STATE'S QUESTIONS ABQUT THE SEXUAL
BATTERY.

Appel l ee argues that Chandler's claim of prejudice from the
prosecutor's cross-examnation about the sexual battery of Judy
Blair, to which he responded by- repeatedly invoking his Fifth
Amendment privilege before the jury, is "preposterous" because
defense counsel admtted in opening statenment that the state could
prove he was guilty of the Madeira Beach rape and because the state
did prove his guilt of that offense through the testinony of
Barbara Mttram and Judy Blair. Answer Brief, pp. 72-73. Appellee
is wong because the prejudice clained by Chandler is not based on
his guilt or innocence of the sexual battery, but upon the effects
of his assertion of his Fifth Amendnent privilege upon the jurors.
It is quite likely that the jurors inferred that Chandler was a bad
person with sinister notives for invoking his constitutional
privilege, and that the jurors inferred Chandler's guilt of the
charged nurders from his refusal to answer questions designed to
elicit a direct admssion of guilt of the sexual battery.

Mor eover, in response to Chandler's motion for mstrial
because of the prosecutor's elicitation of Chandler's claim of

privilege during cross-examnation, (V 98, T 2279) the prosecutor

offered the follow ng explanation of his conduct:

13




Just for the record, since |'ve been

repeatedly maligned by the accusations that |

was causing Chandler to invoke the Fifth

Amendrment, | want to clarify he has a Fifth

Amendnent  right. | wanted answers to ny

questi ons. That is what | would prefer.

It was his election and not ny desire

that he response [sic] in the way that he did.
(V 98, T 2279-80) The prosecutor's response cannot withstand
scrutiny. Regardless of his desire to obtain answers to his
questions, he acknow edged that Chandler had a Fifth Amendment
right not to answer. He also knew that Chandler had invoked his
right not to testify about the sexual battery before Chandler took
the stand to testify and that the trial court upheld this claim of
privilege, despite its ruling that it would allow the cross-
exam nati on. (V 98, T 2161-64) Since the prosecutor knew that
Chandler would invoke his privilege, his repeated questions about
the sexual battery could only have been intended to cause Chandl er
to repeatedly invoke the privilege before the jurors. Since the
prosecutor knew he could not obtain the answers he clainmed to
desire, he nust have desired instead that the jurors- would draw
adverse inferences from Chandler‘s assertion of his Fifth Amendment
rights.

Appel lee's reliance on United States v. Hearst, 563 F. 2d 1331

(9th Gir. 1977), cert. denied, 435 U S. 1000 (1978), Answer Brief,

pp. 74-76, is msplaced. Hearst is different from Chandler's case
for two reasons. First, both the trial court and the Ninth Circuit
ruled that Hearst had waived her Fifth Amendnent privilege
regarding the collateral crimes about which the prosecution cross-
exam ned her. Id., at 1338-39. In contrast, the trial court in

14




this case determned before Chandler testified that he retained his
Fifth Amendnent privilege regarding the sexual battery of Judy
Blair (the "Mdeira Beach rape case") because that case was still
pendi ng. (V 98, T 2161-62, 2164)

In Hearst, at 1341, the court explained:

In determning whether it is inproper for
the governnent to ask a defendant questions
which will result in an assertion of the
privilege against self-incrimnation, the
central consideration is whether the defendant
has waived his privilege as to the propounded
questtiiems. When a witness or a defendant has
a valid Fifth Amendnent privileqge, governnent
guestions designed to elicit this privileqge
present to the -+ury information that is mis~
leading, irrelevant to the 1ssue of the wt-
ness's or the defendant's credibility, and not
subject to exam nation by defense counsel.
See Nanet v. United States, 373 U S. 179, 186-
g7, 83 S. C. 1151, 10 L. Ed. 2d 278 (1963).
Therefore, we do not allow this form of ques-
tioning. [ Emphasi s added. ]

Thus, the trial court's determnation that Chandler retained his
Fifth Amendnent privilege regarding the sexual battery made it
i nproper for the prosecutor to ask Chandler questions designed to
elicit this privilege before the jury.

Second, the cross-examnation in Hearst was directly related
to the subject matter of Hearst's testimonyon direct. The Ninth
Circuit found that the central theme of her testinony was that she
acted under continual threats of death from the time she was
ki dnapped until the tinme of her arrest, thus disputing the min
el ement of the governnment's case against her, that she acted wth
crimnal intent when she participated in the bank robbery with the

group who kidnapped her. The collateral crines about which Hearst

15




was cross-exam ned occurred after the bank robbery but before her
arrest and were both relevant and adm ssible. Id., at 1339-41. 1In
contrast, Chandler contends that the sexual battery of Blair was
not relevant to any naterial issue in his murder trial, gee Issue
| of appellant's initial and reply briefs, and was not within the
proper scope of cross-exam nation'because 'it was not relevant to
his testinmony denying that he conmtted the nurders. See Issue Il
of appellant's initial brief.
The court explained its reasoning in denying the notion for
mstrial:
The record is clear. It was M. Crows
position last night, M. Zinober, that he did
not think he had a Fifth Amendnment privilege
and didn't want himto plead the Fifth. He
wanted answers to the questions.
And it was you and your client who indi-
cated that you wanted to invoke the Fifth,

t hought | should make a ruling he had the
right to invoke the Fifth.

Now, | had to do it one way or another.
| had to either nake him answer or invoke the
privilege. Seens to ne that | did what you

wanted ne to do, which was to wllow himto
i nvoke the Fifth.

M. Crow wanted 'answers. He |ost, you
won. So your request for a mstrial is de-
ni ed.

(V 98, T 2280)

However, because the court determned that Chandler retained
his Fifth Amendnent privilege regarding the sexual battery, it was
wrong for the court to allow the state to subject Chandler to
cross-exam nation concerning the privileged subject matter, so that
Chandl er was conpelled to invoke his privilege before the jury.

Hearst, 563 F. 2d at 1341. The court's assertion that it had only
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two alternatives, to conpel Chandler to answer or to allow himto
i nvoke his privilege before the jury, is also plainly wong.
Having found that Chandler was entitled to the protection of the
Fifth Amendnment privilege regarding the sexual battery, the court
shoul d have prohibited the state from cross-exam ni ng Chandl er

about it.

In Johnson v. United States, 318 U.S. 189, 196 (1943), cited

in the Answer Brief at p., 74, the Supreme Court declared,

lehere the claim of [Fifth Anmendnent] privi-
ege is asserted and wunqualifiedly granted,
the requirements of fair trial nay preclude
any conment. . . . The fact that the privilege
is mstakenly granted is immaterial.

Id., at 196. The Court expl ai ned;

An accused having the assurance of the court
that his claim of privilege would be granted
mght well be entrapped if his assertion of
the privilege could then be used against him
.. . If he receives assurance that it will be
granted if clainmed, or if it is clainmd and
granted outright, he has every right to expect
that the ruling is made in good faith and that
the rule against comment wll be observed.

Id., at 197. Moreover, the Court asserted,

When [the trial court] grants the claim of
privilege but allows it to be used against the
accused to his prejudice, we cannot disregard
the matter. That procedure has &uch potenti-
alities of oppressive use that we wll not
sanction its use in the federal courts over
which we have supervisory powers.

Id., at 199. Nonetheless, the Court ultimtely concluded that the

error in Johnson's case was procedurally defaulted by defense

counsel's action in wthdrawng his objection. 1Id., at 199-201.
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Under Johnson, it was error for the COl'th to allow Chandler to
i nvoke the Fifth Amendment and then allow his assertion of the
privilege to be used against him by the state. Unl i ke Johnson,
Chandl er did not withdraw his objection to the procedure adopted by
the court, so his claim was not procedurally defaulted.

M Gahee v. Massey, 667 F. 2d 1357 (11th GCr.), cert. denied,

459 U.S. 943(1982), quoted in the Answer Brief at p. 74, involved
facts which are virtually the opposite of the facts in Chandler's
case. McGahee was convicted of rape. The Florida trial court
adm tted evidence of two prior incidents of indecent exposure,
which were simlar to McGahee’s conduct when he first approached
the rape victim to prove identity and conmon nodus operandi .
McGahee testified only about the first indecent exposure incident.
The trial court limted the state's cross-exam nation of MGahee to
that incident. In closing, the prosecutor commented on McGahee’s
failure to testify about the charged rape, but defense counsel did
not assert any violation of the Fifth Amendnent privilege in the
trial court. In a federal habeas corpus petition, MGhee clai nmed
plain error regarding the prosecutor's comment on his silence about
the charged offense. The federal district court agreed and issued
the wit. The Eleventh Circuit reversed because MGahee failed to
raise his Fifth Arendnment claimin the trial court and because he
had testified on the nmerits of the charged crinme by testifying
about evidence admtted to prove his identity. Chandler's case is
different because Chandler testified about the charged nurders and

hi s subsequent behavior rather than about the collateral crine, the
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trial court did not limt the state's cross-exam nation to the
subjects covered on direct, and Chandler invoked his Fifth
Amendrent privilege when the state cross-examned him about the
prior sexual battery of Judy Blair.

!
In Calloway v. Wainwight, 409 F. 2d 59, 66 (5th Gr. 1968),

cert. denied, 395 U S. 909 (1969), cited in the Answer Brief at p.

74, the Fifth Crcuit held,

That appellant took the stand for the
sol e purpose of testifying upon the credibili-
ty of the voluntariness of his confession
should not be taken as a conplete waiver of
his constitutional privilege against self-
i ncrim nation. W find that the trial Court
erred in permtting the prosecutor to conment
adversely upon appellant's failure to testify
on anything other than the voluntariness of
his incrimnating statements :

Simlarly, that Chandler took the stand for the purpose of denying
that he killed the Rogers and to explain his subsequent behavior
should not be taken as a conplete waiver of his Fifth Amendnent
privilege regarding the prior sexual battery.

Tucker v. Francis, 723 F. 2d 1504 (11th Gr. 1984), cited in

the Answer Brief at p. 74, involved a Ceorgia nurder case. The
defendant did not testify in the guilt phase but did testify in the
penalty phase to mnimze his involvement in the murder and to
shift nmost of the blame to another person. In penalty phase
closing argunent, the prosecutor comrented on the defendant's
silence during the guilt phase. The Eleventh Crcuit held that the
defendant waived his Fifth Amendnment privilege by testifying in the

penalty phase, so it was permssible for the state to coment on
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his earlier silence. Id., at 1514. Tucker does not support the
trial court's actions in Chandler's case,

Appellee also argues Chandler's claim that the prosecutor's
cross-exam nation of him concerning the sexual battery was beyond
the proper scope of cross-exam nation should be procedurally barred
because defense counsel failed to contenporaneously object on this
ground each time the prosecutor asked such a question. Answer
Brief, pp. 89-93. Yet appelleeAconcedeé t hat defense counsel
unsuccessfully sought the court's ruling on this issue before
Chandl er testified and that he did contenporaneously object on this
ground to the prosecutor's last three questions. Answer Brief, pp
90-93,

This is certainly not a case in which defense counsel failed
to raise an issue in the trial court when corrective action could
have been taken to avoid or cure the error and then raised the
issue for the first time on appeal. Defense counsel gave the court
and the state anple opportunity to avoid the error by raising the
i ssue before Chandler testified. The court could have attenpted to
cure the error when defense counsel repeated his objection before
the conclusion of the state's cross-exanmnation. Thus, the fault
for the error rests with the trial court and the state for failing
to heed defense counsel's objection, and the issue should not be

procedural ly barred.
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ISSUE [11
THE TRI AL COURT ERRED BY ALLOW NG
THE STATE TO PRESENT A PRI OR CONS| S
TENT STATEMENT BY KRI STAL MAYS WHEN
HER MOTI VE TO FABRI CATE EXI STED
BEFORE THE STATEMENT WAS MADE.
Appellee’s argunent relies upon four cases in which this Court
found that the prior consistent statements of state w tnesses were
properly admtted to rebut defense inferences of inproper notive to

fabricate: Rodriguez v. State, 609 So. 2d 493, 500 (Fla. 1992);

Jackson v. State, 599 So. 2d 103, 107 (Fla. 1992); Alvin v. State,

548 So..2d 1112, 1114 (Fla. 1989); Dufour v. State, 495 So. 2d 154,

!
160 (Fla. 1986), cert. denied, 479 U S. 1101 (1987). Answer Brief,

p. 98. However, in Rodriquez, Alvin, and Dufour. it was clear that

the prior consistent statenents were made before the existence of
the fact which gave rise to the inference of inproper notive. In
Jackson, this Court did not expressly discuss the timng of the
prior consistent statement in relation to the wtness's agreenent
to testify. Appellant can only presune that the gtatement was nade
before the agreenment, or that the timng of the statenent was not
pl aced in issue.

It is well established that to be adm ssible under section
90.801(2)(b), Florida Statutes (1993), the prior consistent
statenent mnmust have been nade before the existence of a fact giving

rise to the witness's notive to fabricate. Jackson v. State, 498

so. 2d 906, 910 (Fla. 1986); Keffer v. State, 22 Fla. L. Wekly

D105 (Fla. 2d DCA Dec. 27, 1996).
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Simlarly, the United States Supreme Court has held that
Federal Rule of Evidence 801(d)(1l)(B) permts the introduction of
a wtness's prior consistent statements to rebut a charge of recent
fabrication or inproper influence or nmotive "only when those
statements were made before the charged recent fabrication or

i nproper influence or notive." Tonme v. United States, 513 U S _,

115 s. ct. 696, 130 L. Ed. 2d 574, 588 (1995). In reaching this
deci sion, the Court observed,

The prevailing comon-law rule for nore
than a century before the adoption of the
Federal Rules of Evidence was that a prior
consi stent statenent introduced to rebut a
charge of recent fabrication or inproper
influence or notive was adm ssible if the
statenment had been made before the alleged

fabrication, influence, or notive cane into
being, but it was inadmssible if nade after-
war ds.

130L. Ed. 2d at 581. The Court also quotéd E. Ceary, MCornick
on Evidence § 49, p. 105 (2d ed 1972), as stating,

"[T)he applicable principle is that the prior

consi st ent statenent has no relevancy to

refute the charge unless the consistent state-

ment was made before the source of the bias,

interest, influence or incapacity originated."
130 L. Ed. 2d at 581.

In the present case, Kristal Mays’ prior consistent statement

to the State Attorney's Ofice was made on Cctober 6, 1992. (Vv 91,
T 1197-98, 1200-01) Although the statenent was made before she was
paid to appear on television to discuss Chandler's case in 1994, (V
91, T 1194, 1197), the statement was mmde after the existence of
facts which gave rise to her notive to fabricate, i.e., her anger
over the October, 1990, incident in which Chandler involved her
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husband, Rick Maya, in a schenme to take nmoney from drug dealers.
During that incident Chandler, "put a gun on" Rick, then left Rick
to be beaten and alnost killed by the dealers. The incident also
resulted in Kristal Miwys having to drop out of nursing school to
move her family to another house. (V 91, T 1185-87, 1189) She
remai ned very angry with her father because of this incident at the
time of his arrest on Septenber 24, 1992, (V 91, T 1190-92) only 12
days before she gave the prior consistent statement to the State
Attorney's Ofice. Because the prior consistent statement was made
after the events giving rise to her notive to fabricate, it was not
adm ssi ble under section 90. 801(2)(b), Florida Statutes (1993).
Jackson v. State, 498 So. 2d at 910; Keffer v. State, 22 Fla. L.

Weekly at DI105.

Appellee argues that the trial court's error in admtting the
prior consistent statenent was harm ess because the jury knew the
drug rip-off was before the statenent and defense counsel had the
opportunity to recross Mays concerning the statenent. Answer
Brief, pp. 98-99. But appellee's argumeht would make harnless
virtually any error in admtting a prior consistent statenent which
occurred after facts giving the witness a notive to fabricate. In
such cases the jury wll always know about the prior existence of
the facts giving rise to the notive to fabricate because the
defense elicitation of such facts is the event which triggers the
state's attenpt to rehabilitate the witness with the consistent
st at enent. The prejudicial effect of the court's error comes not

fromthe jurysknow edge or |ack of know edge of the notive to
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fabricate, but from the inproper rehabilitation of the wtness by
bol stering her credibility with the legally inadm ssible consistent
st at ement .

As the beneficiary of the error, the state has the burden to
prove beyond a reasonable doubt that the error did not contribute
to the verdict. State v. DiGuilio, 491 So. 2d 1129, 1135 (Fla.
1986) . The state has not satisfied that burden in the present

case, so Chandler's convictions should be reversed.
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| SSUE |V
THE PROSECUTOR S | MPROPER REMARKS | N
CLOSI NGARGUMENTVI OLATED CHANDLER' S
DUE PROCESS RIGHT TO A FAIR TRIAL.

Appellee is correct in stating that defense counsel did not
nove for a mstrial when he objected that the prosecutor commented
on Chandler's exercise of his Fifth Amendnment privilege during
closing argument. Answer Brief, p. 101 n. 5. (V 101, T 2645-46)
Counsel for appellant was mstaken when he stated in the initial
brief, at pp. 64 and 105, that defense counsel noved for a mstrial
when he objected. Counsel did not intend to misstate the facts and
apol ogi zes to the Court, for his error.

Appel lant's argunent that the prosecutor's remarks in closing
argurment violated Chandler's due process ribht to a fair trial is
not dependent on defense counsel's objection. [Instead, appellant
contends that the prosecutor’s inproper remarks were so prejudicial
that they created fundamental error reviewable in the absence of

obj ecti on. See Pait v. State, 112 So. 2d 380, 385 (Fla. 1959).

Initial Brief, Issue IV, p. 109. See also Perez v. State, 22 Fla.

Weekly D243 (Fla. 3d DCA Jan. 22, 1997) (fundanental, reversible
error occurred when prosecutor accused defendants of racismin
closing when not justified by the evidence and not relevant to the

I ssues).

25




CERTI FI CATE OF SERVI CE

| certify that a copy has been nmailed to Candance M Sabell a,

Suite 700, 2002 N. Lois Ave., Tanpa,

this l_ﬁ-&day of February, 1997.

JAMES MARI ON MOORMAN
Publ ic Defender

Tenth Judicial Circuit
(941) 534-4200

/pch

26

FL 33607, (813) 873-4739, on

Respectfully submtted,

A A
PAUL C. HELM

Assistant Public Defender
Florida Bar Nunber 0229687
P. 0. Box 9000 -~ Drawer PD
Bartow, FL 33831




