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PRELI M NARY  STATEMENT

The record of pleadings is referred to by the letter “R”
followed by the appropriate page nunber. The supplenental record
will be referred to by the letters “SR” followed by the appropriate
page nunber. The transcript will be referred to by the letters

“TR” followed by the appropriate page nunber.

STATEMENT OF THE CASE

Al though argunentative, Jones' statenent of the case is

general ly acceptabl e. Any necessary el aboration relevant to
specific issues will be provided in the State's argunent.
T THE F

The State cannot accept Jones' statement of the facts, which
contains numerous incorrect, unsupported and/or msleading factual
assertions. The State will offer its own statenent of the facts.

On the evening of Novenber 4, 1993, Jeff Mtchell (the victim
and his friend Billy Fagan attended a sporting event at Terry
Parker H gh School (TR 1012). Billy's mom had given thema ride to
the school . At the conclusion of the event, they called Jeff's
father to come pick themup (TR 1013). Wile they waited -- Billy

standing and Jeff sitting -- four nmen came up and surrounded the

1




two (TR 1014). The tallest of the four asked Jeff if he had any
noney. When Jeff answered that he did not, the questioner reached
into a pocket, wthdrew a gun and shot Jeff in the side (TR 1014,
1020, 1022). According to Billy, when Jeff bent over in reaction
to this first shot (TR 1027), the shooter then |eaned over, took
aim and shot Jeff in the head (TR 1023, 1025). Billy testified
that the shooter acted neither surprised nor shocked after the
first shot (TR 1024).

Billy described the tw shots as being two or three seconds
apart (1028). Qther persons hearing the shots described them as
being one to three seconds apart; there was a definite pause
between the shots (TR 1009-10, 1143).

Billy Mtchell was 14 years old when he died (TR 1244). The
medi cal exam ner identified two gunshot wounds: a "through and
t hrough" wound to the right thigh which would not have been life
threatening (TR 1248), and a wound which entered the left upper
back of the head and exited in the right cheek (TR 1249). The
latter wound caused inmediate unconsciousness and, within a natter
of hours, death (TR 1244, 1252-53).

Ellis Curry testified that he was 16 years old the night of
the murder (TR 1082). Omar Shareef Jones was 19 (TR 1112). The

two were good friends (TR 1089), but Curry generally followed
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Jones' lead (TR 1093). On the afternoon of Novenber 4, 1993, they
began drinking malt |iquor and w ne. Curry and Jones each had a
quart of malt liquor, and they shared two bottles of wine with one
ot her person (TR 1085-86). Curry testified that he and Jones had
drunk together in the past (TR 1087). They had been much nore
i ntoxi cated on previous occasions than they were that day (TR 1088-
89). Curry testified that neither he nor Jones were drunk on
Novenber 4, 1993; Jones showed no signs of intoxication except that
he laughed “a little more" (TR 1088-89). Curry did not see any
marijuana at the apartments where they lived the evening of the
murder, nor did he see Jones snoking any marijuana that evening (TR
1121-22, 1132).

Curry testified that, at some point in the evening of Novenber
4, Marilyn Wlcox drove up with Jerome Goodman and Marlon Hawkins
(TR 1089). Jones talked to Goodman and Hawkins, and then told
Curry to "get in the car, we got to do something" (TR 1090). Jones
told him that someone owed Goodman noney and that if he did not
pay, he was going to have to suffer the consequences (TR 1090-91) ,
On the way, Hawkins pulled out a gun. Curry testified that
everybody "was like, ‘give it to ne, give it to nme.'" But the
di scussi on ended when Jones said, ‘Gve me the gun before one of us

m ght do something crazy." Jones got the gun (TR 1092).
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Marilyn Wlcox testified that when the four got into her car,
one of the four might have had one beer, and they miaht have been
passing around one joint. However, Jones was not drinking and did
not appear to be high (TR 1035-38). No one told her why they were
going to the school; she assumed it was to buy marijuana (TR 1078).

Curry identified Jones as the person who shot Jeff Mtchell
(TR 1094-95). Curry claimed he had not pulled his ski mask over
his face, but Jones did (TR 1102).

Richard Fraley, a 16-year-old student waiting a short distance
fromthe scene of the shooting for a ride honme, testified that
after the shooting two men ran by him from the direction of the
shooting, one of whom pulled off his mask, asked him "what
happened,” and then kept running (TR 1001).

Jones and Curry went to the car which had brought them to the

school (TR 1045). Marilyn Wlcox testified that Jones seened to be

"di straught or hysterical,” while Curry seemed calm ‘like naybe
fear was struck in him" She asked them what had happened, and
they told her to just shut up and drive (TR 1046) . She took them

back to their apartnments (TR 1047). After they got back to the
apartments, Jones left with soneone nanmed Dwi ght (TR 1106). At
this point, Jones still had the gun (TR 1105). However, the next

day, Jones told Curry that he had thrown the gun into the river (TR

4




1107).

Hawki ns and Goodman were arrested first (TR 1170). Arrest
warrants were soon issued for Ellis Curry and Omar Jones (TR 1170).
Jones was arrested in his home sonetine after 3:00 a.m (TR 1171) ,
The arresting officer testified that Jones was awake and alert and
had no difficulty walking (TR 1174, 1176). The officer ‘didn't
have a clue that [Jones] was under the influence of anything"” (TR
1182).

The two officers who interrogated Jones after he was Dbrought
to the station testified that his denmeanor was normal and that he
showed no signs of being intoxicated, or of having been intoxicated
(TR 1193, 1200, 1214-15). Oiginally, Jones maintained that he had
not even been to Terry Parker (TR 1216). However, when he |earned
that the victim had died, he admtted that he had shot him (TR
1197-98, 1216-17). He also admtted that he had thrown the nurder
weapon into the river (TR 1217-21). Jones stated that they had
gone to Terry Parker because Goodman had said there was sone noney;
they had only gone there to rob and not to hurt anyone (TR 1220).
Jones clained the gun had gone off accidentally, but was not asked
to explain and did not explain how the gun could have gone off
twice accidentally (TR 1198, 1207, 1221). Jones cried when he

| earned the victim was only 14 years old (TR 1206), and admtted,
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“T killed a baby" (TR 1211). However, Jones refused to identify
the person who had hel ped him dispose of the gun (TR 1221). The
gun has not been recovered, but was identified as a .38 by
exam nation of the two bullets recovered from the scene (TR 1262-
64) .

As for the claim that the shooting was an accident, the
Appel lant states in his brief that he had never fired the nurder
weapon before and that unknown to him the gun had been nodified to
have a very sensitive hair trigger. Initial Brief of Appellant
(hereafter 1BA) at 6. Jones does not provide any record citation
for these assertions, and the State is unaware of any testinony one
way or the other about Jones' famliarity with the gun or his
know edge of its trigger sensitivity. Ellis Curry did testify,
however, that he (Curry) had fired the weapon before (TR 1096), and
had ‘dry fired" it within a couple of weeks of the killing (TR
1126). Curry testified that, if the gun was cocked, the trigger
pull was very easy (TR 1127). It was a "little bit harder"” if the
hamrer was not first pulled back (TR 1132). Curry testified that
he had never seen the gun go off w thout soneone pulling the
trigger; even if it was cocked, you still had to pull the trigger
(TR 1133). Tom Pulley, a firearms examner wth FDLE, testified

that there are two common ways of |essening the trigger pull in a
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Um‘:‘ﬂ.‘:’mﬂ : filing the hamrer and trigger to lessen the friction
between the two, or decreasing the spring tension in the mechanism
(TR 1270-71). The trigger pull can only be decreased up to a
point, however. If the trigger pull is decreased too much, the
hammer does not fall with enough force to fire the cartridge (TR
1271) . In any event, no matter what the trigger pull, the trigger
must be released after the first shot and then pulled again to fire
again (TR 1272-73). And it is ‘nuch easier" to pull the trigger if
the hamver is first cocked or pulled back (TR 1280). There is "no

way" for a .38 caliber revolver to go off accidentally two tines
(TR 1276). The State finds no support in the record for the
Appellant's assertion (IBA at 9) that the firearns exam ner
testified that a gun can go off "unintentionally." In fact, the
wi tness was not allowed to answer that question (See TR 1284,
1290) . He did testify that the gun could not fire twice without a
“second manipulation of the action" (TR 1291).

As for the claimthat *‘Jerome Goodnman was the |eader," |BA at
5, the State would note that Mrilyn described Goodman as neither
a follower nor a leader; he was "just a normal person" (TR 1077).
Moreover, although Curry testified that Goodman typically possessed

marijuana (TR 1122), Curry also testified that he did not see any

the evening of the nurder (TR 1132). Wile Curry did testify that
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Goodnan carries a beeper (TR 1125), and Marilyn testified that she
has a beeper, too (TR 1058), there is no testinony that Goodman
decided to go to Terry Parker as a consequence of receiving a
beeper call, or that he decided to do so before he saw or spoke to
Jones, as the Appellant contends. | BA at 5. On the contrary,
Marilyn Wlcox testified that Goodman decided to go to Terry Parker
only after talking to Jones (TR 1079). She testified that Jones
was concerned or upset while he was talking to Goodman, Hawkins and
Curry (TR 1038), but that when the conversation ended and Jones
wal ked with the others toward the car, Jones was ‘fine" and ‘seened
to be calnm (TR 1039). As for her testinmony that Jones did not
tell anyone what to do, she acknow edged that she was not privy to
t he conversations between Jones and the others before they got into
the car (TR 1079-80). Furthermore, it is undisputed that Jones
demanded, and received, the nurder weapon, even though Goodman and
the others wanted it and argued for it (TR 1077, 1092, 1130).

The appellant states that he generally ‘was not a heavy
drinker or drug user." | BA at 3. He cites p. 1036 of the
transcript for this assertion. There is nothing to support this
assertion at this page of the transcript; however, Jones did
present the testinony of 17-year-old ‘Aaron" Zachary, who lived in

the same apartment conplex as Jones (TR 1304). "Aaron" testified
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that she had never seen Jones under the influence of alcohol before
the evening of Novenber 4, 1993 (TR 1316).* The State assumes this
is the testinmony Jones neant to cite here, as it does provide sone
(inferential) support in the record for his assertion. The State
woul d note, however, that any inplication that Jones normally was
a teetotaler is contradicted not only by the testimony of Elis
Curry, as noted above, but also by Jones' own penalty-phase
witness, Dr. Harry Krop, who testified that Jones began drinking
heavily on an intermttent basis in 1989 and that, in Dr. Krop’s
opi nion, Jones is a chronic drinker (TR 1754).

Appel lant clainms that it is “unrebutted that [Jones] only
functions at the nental level of a child between the age of 13 and
14 years old." | BA at 11. The State acknow edges that Dr. Krop
testified that Jones' |1Q score "equates to a nental age of about 13
and-a-half, 14 years old” (TR 1735). That, however, is not the
same as saying that Jones functions in all respects at the nental
level of a 13-14 year old child. The State would note that Dr.

Burling (whose test results, anong other things, Dr. Krop relied

'Although the court reporter transcribed this name as ‘Aaron
Zachary," in Jones' notion for continuance this person is
identified as “Erin Zachary" (R 247). Since the witness is
femle, the State assunes that ™“Erin” probably is the correct
nanme, but wll follow the transcript.

9




upon in meking his evaluation, TR 1736), testified at the hearing
on Jones' notion to suppress that age equivalents are derived from
multiplying a test score, or a factor thereof, by a chronol ogical
age to derive age equivalencies (TR 176). An age equival ency does
not nean that the person is functioning in all respects as if he
were that age (TR 164, 176-77). Nor do these tests neasure a
person's ‘street smarts" or his ability to react within a crimnal
envi ronnment (TR 173-74). Furthernore, factors |ike economc
di sadvant ages and poor school attendance can adversely affect test
scores and the accuracy of their neasure of a person's true
intellectual abilities (TR 174-75) . Significantly, although he now
believes his initial inpression to have been a "mistake," Dr. Krop

initially had believed Jones to be ‘a fairly intelligent young

man, based on a personal interview and prelimnary nental
exam nation (TR 1755-56).

The State would note that although Jones' verbal 1Q was quite
low (8th to 9th percentile), his performance IQis in the |ow
average range (TR 161). Achi evenment testing showed simlar
variation: Jones' reading and witing skills are "poor (TR 166-67),
but his "conprehensive know edge" and his nmathenatical ability are

both in the low average range (TR 165, 167). Furthernore, his

artistic skills were good enough to win first prize in a city-wde
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high school art conpetition in Newark, New Jersey (TR 1722). Hi s
art has been displayed in the foyer of the Prudential Building and
in the Federal Courthouse in Newark (TR 1725). Jones also has
di splayed the ability to handle significant responsibilities around
the house (including babysitting, cooking for the famly, running
errands, nursing the sick, washing dishes and nopping floors) (TR
1639-40, 1652-53, 1658, 1664, 1670-72, 1676, 1681, 1686-87, 1712-
13, 1717), to participate in church activities (including singing
in the church choir, helping wth car washes, helping with arts and
crafts, serving on the Youth Usher Board, and participating in
yout h-group activities) (TR 1636, 1672, 1677, 1687-88, 1715), to
provi de effective counsel and guidance to others (TR 1642-43, 1646-
47, 1659, 1663, 1673, 1682, 1686, 1713-14) and to cut hair (TR
1642, 1660).

Dr. Krop acknow edged that Jones is not enotionally disturbed
and has no significant psychopathology or nmental illness (TR 1755,
1757). Based on as assunption that Jones had consunmed a |arge
amount  of al cohol shortly before the crime, Dr. Krop testified
that, in light of Jones' nental abilities, such alcohol consunption
would cause “"significantly inpaired judgment" (TR 1742-43).
However, he did not feel that Jones' learning disability was a

significant contributor to murder (TR 1757-58). Nor did he testify
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that either of the nental-inpairnment gtatutoryv mtigators applied.

Jones' own mtigation witnesses were of the opinion that Jones
is not emotionally disturbed, has never had any difficulty
understanding the difference between right and wong and has al ways
been able to conform his conduct to the law (TR 1666-68, 1673-74,
1675, 1688-90). Finally, although the evidence showed that Jones
had very little contact with his drug-addicted father, it also
shows that he came from "an extrenely close, warm and caring famly
environment" (R 398).

After addressing at length the mtigating circunstances
specifically proposed by the defense, the trial court concluded:

The court is aware that the death penalty is reserved for
only the nost aggravated and the least mtigated murders.
There are two nmerged aggravating factors in this case
[ pecuniary gain/robbery] and mtigating factors which
have been addressed herein. The mtigating factors,
however, are given little or no weight as outlined by the
court.  The court finds, as did the jury [by a 7-5 vote],
that the aggravating circunmstances present in this case
outwei gh the mtigating circunstances. Furthernore
either aggravating factor, standing alone, would still
outweigh the mtigating factors. [R 4001
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SUMMARY OQF ARGUMENT
There are ten issues on appeal: (1) The evidence supports the
conviction for first degree nurder. Jones' <claim that the shooting
was an accident is countered by evidence that Jones ained carefully

when he shot the victimin the head and by expert testinony that a

revolver cannot be fired accidentally twce. The State proved
premedi tated nurder. Furt her nor e, the first degree nurder
conviction nay be affirmed under a felony nurder theory. (2) It

was not error to deny Jones' notion for continuance to await the
appearance of a wi tness whom the defense had known about for
months.  Defense counsel not only failed to serve the witness with
a subpoena when they had the chance, they did not even attenpt to
serve the subpoena until the Thursday before the trial. Def ense
counsel could give the court no assurances that the witness could
ever be located, or that if |located he would be willing to testify.
(3) There was no fundamentally unfair prosecutorial closing
argument, and Jones' diatribe against the prosecutor's notives for
seeking adeath penalty in this case is irrelevant speculation.
(4) As trial counsel acknow edged, there was no barrage of pretrial
publicity in this case, and the voir dire exam nation did not
establish actual prejudice. A majority of the jury, as selected,

had not even heard about the case, and the ones who had heard
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something did not have any opinion about the defendant's quilt.
(5) Jones is not nentally retarded, and the evidence supports the
trial court's determnation that Jones knowi ngly, intelligently and
voluntarily waived his Mranda rights, (6) The trial court did not
err in denying Jones' Nej_1 /Slappy challenge to the State's
perenptory challenge of a prospective juror who had worked for
years with the court system and particularly with crimnal defense
counsel and crimnal defendants. (7) A death sentence is not
di sproportionate for the intentional killing of an innocent 14 year
old boy at school during the commission of a robbery. (8) There
was no inproper victim inmpact evidence or argunent. (9) and (10)
The trial court did not err in denying various jury instructions
and pretrial notions of the kind that have repeatedly been rejected

by this Court.
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ARGUMENT
| SSUE |

THE TRIAL JUDGE DI D NOT ERR BY DENYING JONES MOTI ON FOR
JUDGMVENT  OF ACQUI TTAL; THE EVIDENCE SUPPORTS THE
CONVI CTION FOR FIRST DEGREE MJURDER UNDER EI THER/ BOTH A
PREVEDI TATED OR FELONY MJURDER THEORY

Jones contends here that the trial court erred by denying his
motion for judgment of acquittal because, Jones contends,

premeditation was not proved. The trial court further erred, Jones
contends, when it instructed the jury as to preneditated nurder,

and this error "tainted the first-degree nurder verdict." [|BA at
22. The State does not agree that there was insufficient evidence
of premeditation, but would contend that, in any event, the first-
degree nmurder conviction may be affirmed under either a
preneditation theory or a felony-nurder theory.

When reviewing a notion for judgnent of acquittal:

It is the trial judge's proper task to _reviewthe
evidence to determine the presence or absence of
conpetent evidence from which the jury could infer guilt
to the exclusion of all other inferences. That view of
t he evidence nust be taken in the light nost favorable to
the state. [Ct.] The state is not required to "rebut
conclusively every possible variation" of events which
could be inferred from the evidence, but only to
i ntroduce conpetent evidence which is inconsistent with
the defendant's theory of events. [Cit.] Once that
threshold is met, it becones the jury's duty to determne
whet her the evidence is sufficient to exclude every
reasonabl e hypothesis of innocence beyond a reasonable
doubt .
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State v. Law, 559 So.2d 187, 189 (Fla. 1989). Furthernore:

"If there is room for a difference of opinion between
reasonabl e people asto the proof or facts from which an
ultimate fact is to be established, or where there is
room for such differences on the inferences to be drawn
from conceded facts, the court should submt the case to
the jury.”

Tavlor v. State, 583 So.2d4 323, 328 (Fla. 1991).

Jones' theory of events is that the shooting was an accident.
He contends that this case “is unusual in that there is actual
uncontroverted evidence that the gun was fired accidentally both
times." IBA at 17. I[f this were truly the case, it would indeed
be remarkable that the trial judge and the jury found to the
contrary. In fact, however, the State introduced conpetent
evidence which contradicted any theory that the shooting was an
acci dent.

First of all, an eyewitness to the shooting, Billy Fagan,
testified that Jones acted neither surprised nor shocked when the
first shot went off (TR 1024). Furthernore, Fagan testified that
when the victim bent over in reaction to being shot in the leg
Jones calmy |eaned over, took aim and shot the victimin the head
(TR 1025).

The testinmony of this witness alone is conpetent, substantial

evidence which is inconsistent with Jones' claim of accidental
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shooting. But in addition, the State presented the testinony of a
bal listics expert about the operation of a revolver and the
possibility that such a gun could go off tw ce by accident. Jones
does not quote this wtness accurately. The witness did not say
that a revolver with alight trigger could not go off accidentally.

In fact, he acknow edged that, if the hammer was first pulled back
(that is, if the gun was cocked), then the gun could go off one
time accidentally (TR 1283). But, he testified, it could not go
off accidentally twice (TR 1273-76).

The witness also did not condition his opinion that the gun
could not twi ce have gone off accidentally upon an assunption that
it was in good working order, as Jones contends. Rat her, his
testinony about various safety features to prevent accidental
firing related to the possibility that the gun could go off
accidentally if the hammer is already pulled back (TR 1274-75).
However, no matter what kind of working order a revolver is in, it
sinmply cannot fire unless the hamer falls with sufficient force to
fire the cartridge, and the hammer cannot fall unless it is first
pul led back with enough effort to overcome the spring tension,
which has to be strong enough to nmake the hamrer strike the
cartridge with enough force to fire it (TR 1270-71). No nmatter

what kind of working order a revolver is in, and no matter what the
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trigger pull, the trigger nust be released after the first shot and
then the shooter either nust recock the gun and then pull the
trigger, or pull the trigger in the double-action node, which
requires a greater trigger pull than if the gun is separately
cocked first (TR 1272-73, 1280).

An undi sputed fact in this case is that Jones fired the nurder
weapon not once, but twice. The State introduced conpetent,
substantial evidence not only that Jones deliberately ainmed at the
victims head before firing the second shot, but also that the
murder weapon could not have been fired twice by accident. This
conpet ent, substanti al evi dence was inconsistent with the
defendant's theory of an accidental shooting. Therefore, the case
was properly submtted to the jury, and it becane the jury's duty
to evaluate the weight and credibility of conflicting evidence and
to determine whether the State's evidence was sufficient to
establish preneditation and to exclude every reasonable hypothesis
of innocence beyond a reasonable doubt. State v. Law, supra;

Barwick v, State, 660 So.2d 685, 695 (Fla. 1995).

Because Jones cont ends error under the United St at es
Constitution, the State would note that the Constitutional test for
sufficiency of the evidence is not whether the reviewi ng court

itself is convinced that the evidence presented at trial
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establishes guilt beyond a reasonable doubt; it is instead
"whether, after viewing the evidence in the light nost favorable to
the prosecution, gny rational trier of fact could have found the
essential elenents of the crime beyond a reasonable doubt.™
Jackson v. Virginia, 443 U.S. 307, 318-19, 99 g.Ct. 2781, 61
L.Ed.2d 560 (1979) (enphasis in original). This test, Jackson
explains, "gives full play to the responsibility of the trier of
fact fairly to resolve conflicts in the testinony, to weigh the
evidence, and to draw reasonable inferences from basic facts to
ultimate facts." lbid.

This Court has held that ajudgnent of conviction cones to
this Court with a presunption of correctness, and a defendant's
claimof insufficiency of the evidence will not prevail where there

is substantial, conpetent evidence to support the verdict and

judgment. Ssinkellink v. Statg. 313 So.2d 666, 671 (Fla. 1975).
Furthermore, this Court applied the Jackson v. Virgipnja standard in

Melendez v, St-ate, 498 So.2d 1258 (Fla. 1986). Accord, Kaufman v,

State, 429 Sso.2d 841 (Fla. 3d DCA 1983); DM v. State, 394 So.2d

520 (Fla. 3d DCA 1981) (1981). As in Melendez, the jury resolved
any inconsistencies and conflicts in the evidence and made a
decision that is supported by conpetent, substantial evidence. On

appeal from that decision, this Court's concern nust be the |egal
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sufficiency, not the weight, of the evidence. Tibbs v. State, 397

So.2d 1120, 1123 (rFla. 1981), aff’d 457 U S 31, 102 S.Ct. 221, 72
L.Ed.2d 652 (1982). As this Court has recognized: "It is not the
province of this court to reweigh «conflicting testinmony."
Melendez, gupra at 1261.

There is no issue in this case of the cold, calculated and
premedit at ed aggravating ci rcumst ance, nor  of hei ght ened
preneditation. First-degree, preneditated nurder requires proof
only of sinple preneditation. Sinple preneditation is a conscious
purpose to kill "that may be formed in a nmonment and need only exist
for such tine as will allow the accused to be conscious of the
nature of the act he is about to commt and the probable result of
that act." Agay v. State, 580 So.2d4 610, 612 (Fla. 1991). Here,
as in Agavy,there was sufficient evidence from which the jury could
have concluded that, prior to discharging the fatal shot, Jones was
conscious of the fact that he was going to shoot Billy Mtchell and
that Mtchell would likely die asa result of being shot in the
head. Unli ke the cases cited by Jones in his brief, in this case

soneone did see the shooting.? Therefore, we know that the victim

2Joneg Cites Mungin_V. State, 21 Fla. Law Wekly $S459 (Fla.
Sept. 1995). Munagin presently is pending on a nmotion for
rehearing in which the State contends, inter glia, that there was
sufficient evidence to support a finding of premeditated rmurder.
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did not provoke the defendant, did nothing to resist, and did not
struggle with the defendant. Furthernore, even if it is a
reasonabl e hypothesis that Jones fired the first shot reflexively,
or even accidentally, there is direct evidence from an eyew tness
that Jones very calmy ainmed his second shot right at the victins
head. And there is expert testinony, which the jury was entitled
to credit, that the nurder weapon could not have been fired tw ce
by accident.® Although Jones does not nention his intoxication
defense while arguing this issue, the State would also add that
while there was sone evidence to show that Jones had been drinking
the evening of the nurder, there was also evidence, which the jury
was entitled to credit, that he was not so intoxicated as to be
unable to form the requisite crimnal intent.

A rational trier of fact could have concluded from the

However, even if this Court ultimtely finds to the contrary,

Munsin is distinguishable. Except for Mungin hinself, who did
not testify, there were no surviving witnesses in that case and
therefore no direct testinony about the presence or absence of

provocati on. The prior robberies in Mungin were admtted to
prove identity; prenmeditation was not a justification proffered
by the State at trial for the admssion of this williamg rule

evidence, and Mungin argued on appeal that they could not be
considered on the issue of the sufficiency of evidence to prove
prenmedi tation.

Thus, Stokes v. State. 548 So.2d 188, 197 (Fla. 1989) on
which Jones relies, is inapposite.
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evi dence presented in this case that Jones is guilty of
premeditated nmurder. Pietrj v. State, 644 So.2d 1347, 1353 (Fla.
1994) (victim shot in the heart from close distance); Peterka v.
State, 640 So.2d 59, 68 (Fla. 1994) (victim shot in the head at

contact range); Lindsey v. State, 636 So.2d 1327, 1328 (Fla. 1994)

(victims each died from single gunshot wounds to the head,
inflicted from close range); Eutzv v. State, 458 So.2d 755, 757
(Fla. 1984) (victim shot in the head, execution style).

Neverthel ess, should this Court disagree with the foregoing,
Jones' first-degree murder conviction may be affirmed on a felony
murder theory, the wunderlying felony being robbery or attenpted
robbery. Jones does not even argue that the evidence does not
support a conviction for felony nurder, and by Jones' own
adm ssion, he and the others went to Terry Parker to commt a
robbery (TR 1220). Jones' contention that it was harnful error to
instruct the jury as to preneditated murder is without nerit, even
if he is correct that the evidence did not support preneditation.
Where at |east one theory of guilt presented to the jury is
supported by legally sufficient evidence, the fact that an
alternative theory of guilt does not have adequate evidentiary
support does not provide an independent basis for reversing an

otherwise valid conviction. If the trial judge's subm ssion of
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this case to the jury on a preneditated nmurder theory was error at
all, it was at nost afactual error, not a legal error. Giffin v.
United Stateg, 502 U.S. 46, 112 S.Ct. 466, 116 L.Ed.2d 371, 382
(1991) ("legal error' neans a m stake about the law, as opposed to
a m stake concerning the weight or the factual inport of the
evi dence") . Under Giffin, while it mght be "generally
preferable" for a trial court to elimnate from the jury's
consideration "an alternative basis of liability that does not have
adequate evidentiary support,” the "refusal to do so, however, does
not provide an independent basis for reversing an otherwse valid
conviction." Id. at 383. This Court consistently has adhered to
the Giffin rule in recent years. Finnev v State. 660 So.2d 674,
680 (Fla. 1995) (inplicitly holding that murder conviction could be

sustai ned under either preneditated or felony nurder theory); Brown

v. State, 644 So.2d 52, 53 (Fla. 1994) (this Court “need not reach"

i ssue of sufficiency of evidence of preneditation ‘because there
was anple evidence supporting . . . felony-nurder theory"); Atwater
V. State, 626 8o0.2d 1325, n. 1 (Fla. 1993) (a reversal of robbery
conviction would not affect murder conviction where evidence
supported preneditation and jury returned general verdict of guilty
of first degree nurder); _Jackson v. State, 575 So.2d 181 (Fla.

1991) (insufficient evidence of preneditation, but first-degree
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. murder conviction affirmed under felony-nurder theory).

Jones' first degree murder conviction is supported sufficient
evidence under a preneditation and/or a felony nurder theory.

| SSUE 11

THE TRIAL JUDGE DID NOT ERR BY DENYI NG JONES MOTION FOR

CONTI NUANCE TO AWAIT THE APPEARANCE OF A W TNESS VWHO WAS

NOT UNDER SUBPCENA AND COULD NOT BE LOCATED

On Wednesday, October 12, 1994, Jones filed anotion for
continuance in which he clainmed that on Septenber 28, 1994 (some
two weeks previously), he had located a w tness named Dwi ght Jones
who had been with Jones shortly before the nurder (R 245). Jones
claimed that Dwi ght Jones could furnish testinony inportant in two
respects: first, Dwght Jones reported that Omar Jones had been
“very drunk" the evening of the nurder; second, Dwight Jones
reported that Marlon Hawkins (who owned the nurder weapon) had told
him that the gun had a "very easy" trigger pull, which contradicted
Hawkins' testinony in his deposition that the gun did not have an
easy trigger pull and had to be pulled ‘real hard" to fire it (R
246) . Jones alleged in his motion for continuance that Dw ght
Jones was now refusing to cooperate with the defense and that
attenpts to locate him through his girlfriend, Erin Zachary, were

unsuccessful (R 247). Jones clainmed he was "not asking for a

. | engt hy continuance, just time to try to locate this witness who is
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now avoi ding service of process” (R 249).

On Thursday, Cctober 13, 1994, the trial court conducted a
hearing on this notion (TR 231 et seq). Def ense counsel reported
that they had talked to Dwi ght Jones and his girlfriend *‘Aaron”
Zachary on Septenber 28, 1994.¢+ Defense counsel acknow edged that
Dwi ght Jones was not a | ease holder in any apartnent, but just
"kind of drifts around in those apartnments" (TR 233). Nor eover ,
al though Dwi ght Jones was the father of M. Zachary's child, she
did not know where he might be located (TR 233). Defense counsel
acknow edged that the State had been |ooking for Dwmght Jones for
approximately a year, that he was a suspect as an accessory after
the fact in this case and that he m ght invoke his privilege
against self-incrimnation, which could be aproblem (TR 234).
But, defense counsel argued, Dw ght Jones' testinony would be
important not only to intoxication, but also to the credibility of
Marlon Hawkins. Defense counsel contended that “we have to attack
Mr. Hawkins' credibility" because he was the only witness to have
heard Jones tell the victim “1711 kill your F ass" (TR 236)

The State responded that Dw ght Jones' presence in the conpany

of the defendant Omar Jones the evening of the nurder has been

*Regarding Aaron/Erin Zachary, who testified for the defense
at trial, see footnote 1,
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known to Jones hinself ever since November 4, 1993, and to defense
counsel at least since the deposition of police detective Edward
Johnson, conducted apparently in April of 1994 (TR 243), when
detective Johnson identified Dwight Jones as the person in whose
car the defendant was sitting when Goodman and Hawki ns showed up at
the apartnments the evening of the nurder (TR 237-38). The State
further noted that, when Dw ght Jones showed up at the Public
Defender's office on Septenber 28, 1994, defense counsel failed to
subpoena hi m when they had the opportunity (TR 238). When the
trial court asked defense counsel why they had not subpoenaed
Dwi ght Jones when he visited their office (after the State
al | egedly had been looking for himfor alnost a year), defense
counsel responded: “I had no reason to think at that tine that he
was going to beat feet in this case" (TR 240).

The trial court expressed concern that the defense had "act ual
notice" at least since April of 1994 and that defense counsel had
failed to serve Dwight Jones with a subpoena (TR 243-44). When
defense counsel acknow edged that they had known of Dw ght Jones
since the previous April, the court denied the notion for
conti nuance w thout prejudice for it to be renewed if counsel could
make a further showing of due diligence (TR 244).

On Friday, October 14, 1994, defense counsel inforned the
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trial court that they would renew the notion for continuance on

Monday (TR 371).

On Monday, October 17, 1994, the trial court conducted a
hearing on the renewed notion for continuance. An investigator and
a process server with the Public Defender's office testified. The
investigator testified that, on the previous Thursday and Friday
(October 13 and 14), he had talked to Aaron Zachary and Toretta
WIllians (Omar Jones' sister, TR 1696) in an attenpt to |ocate
Dwi ght Jones (TR 381, 385-86). They said they could get in touch
with himand woul d have him call. Dwi ght Jones did call, and
agreed to neet the investigator, but failed to show up (TR 382).
The investigator then talked to Aaron Zachary's nother, who was
very adamant that her daughter not be involved in any attenpt to
| ocate Dwight Jones (TR 383). The investigator obtained the tag
nunber and description of Dw ght Jones' car from the tag agency,
pl us a photograph from the Sheriff's office, and went to the
apartnent conplex looking for him He could find no one who
admtted being famliar with the person or the car (TR 384) . He
then turned his material over to the process server, who spent
Saturday and Sunday trying to locate the witness, with no success
(TR 386-88).

Following this testinony, defense counsel stated that, after
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talking to Dwi ght Jones on Septenber 28, counsel had run a crimna

record check on him and then decided to use him "regardl ess of his
record" (TR 389). He asserted that he had a "subpoena cut for hinf
the next day, but had been unable to serve it (TR 389). Despite
their continued inability to |ocate Dm ght Jones for the past
nearly three weeks, defense counsel felt "certain given 30 to 60
days we'll find him' (TR 390). The trial court again denied the
motion for continuance, but agreed to issue a wit of attachnent
(TR 391).

A jury was selected, and the presentation of evidence
comrenced on Cctober 19, 1994 (TR 969, 998). The State rested its
case in the guilt phase of the trial at 2:15 p.m on Cctober 20
1994 (TR 1293), W thout ever calling Marlon Hawkins as a wtness
Def ense counsel renewed the motion for continuance, claimng that
they had continued to attenpt to |ocate Dw ght Jones, and that they
had heard that he mght be either in south Florida or in Georgia
(TR 1301). The defense still was unable to |ocate Dw ght Jones or
to serve him despite the fact that the trial court had issued a
wit of attachment to assist the defense (TR 1301). After the
defense rested later that afternoon, defense counsel renewed the
motion for continuance a final time. The notion was denied (TR

1327) .,
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. In Geralds v. State, 21 rla. L. Wekly S85, $85-86 (Fla.

February 22, 1996), this Court held:

. ‘“Whil e death penalty cases command (the
Court's) closest scrutiny, it is still the obligation of
an appellate court to review with caution the exercise of
experienced discretion by a trial judge in matters such
as a motion for continuance." (Ccoper v. , .ate 336 So.2d
1133, 1138 (Fla. 1976); see also Roge v, State: 461 So.2d
84, 87 (Fla. 1984), cert. denied, 471 U S 1143, 105
S.Ct.2689, 86 1,,Ed.2d 706 (1985). The denial of a notion
for continuance should not be reversed unless there has
been a pal pabl e abuse of discretion; this abuse nust
clearly and affirmatively appear in the record. Magill
v. State, 386 So.2d 1188 (Fla. 1980), cert denied 450
US 927, 101 s.ct. 1384, 67 L.Ed.2d 359 (1981).

To prevail on his notion for continuance, the
defendant was required to show (1) prior due diligence

to obtain the witness's presence; (2) that substantially

. favorabl e testinony would have been forthcom ng; (3) that

the witness was available and willing to testify; and (4)

that the denial of the continuance caused nateri al

prej udi ce.

Jones has not denonstrated conpliance with these requirenents.
First of all, pretermtting for the nonent any question of defense
diligence or wtness availability, any testimony by Dw ght Jones
that Omar Jones was drunk the evening the nurder would have been
cumul ative to the testinony of Aaron Zachary, who did testify for

the defense, and who probably was a nore credi ble witness than

Dwi ght Jones would have been.® Furthernore, his testinmony would

Sshe did not have a crimnal record, nor was she an
. accessory after the fact in this case.
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have been contradicted by nunerous State's witnesses who testified
that Orar Jones was not intoxicated before or after the nurder, by
Omar Jones' own statenment to police that he had only been "drinking
a beer or two" the evening of the murder (TR 1199), and by evidence
denmonstrating that the defendant had the presence of mnd to |eave
the scene of the crine, go to his apartment and change clothes, and
di spose of the nurder weapon in the St. Johns river (TR 1221).

Moreover, one of the two allegedly inportant reasons offered at

trial in support of the notion for a continuance -- the necessity
to discredit the testinmony of Marlon Hawkins -- evaporated when the
State did not call Marlon Hawkins as a w tness. Thus, even

assum ng that Dwight Jones would have been willing to testify at
all (and the defense acknow edged the possibility that he would
have invoked the Fifth Anendnent), Qmar Jones has failed to
demonstrate that substantially favorable testinmony would have been
forthcomng, or that the denial of continuance caused nateri al
prej udi ce.

Second, even if the defendant forgot to nmention Dw ght Jones'
presence to defense counsel, the record clearly shows that by the
time of trial they had known for at least five nmonths (since the
April 1994 deposition of detective Johnson) that Dw ght Jones had

been in the presence of the defendant the evening of the nurder.
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Furthernore, although Dwi ght Jones was present in their office on

September 28, 1994 -- nearly three weeks before jury selection was
scheduled to begin -- defense counsel failed to serve him wth a
subpoena. In addition, even though defense counsel obtained a

subpoena on Septenber 29, and even though Dw ght Jones failed to
appear for a deposition on Cctober 10, the record shows defense
counsel did not attenpt to serve the subpoena until October 13 --
a nere four days before the scheduled beginning of trial, and one
day after filing his notion for continuance. This is not the kind
of due diligence contenplated in Geralds. St r e et |, 636
So.2d 1297, 1300-01 (Fla. 1994) (denial of notion for one-day
conti nuance not erroneous where defense had known of necessity for
witness for at least two nonths).

Finally, the record does not show that the w tness was
available and wlling to testify, or would becone so within a

reasonabl e tine. Goree v. State, 411 so.2d 1352 (Fla. 3d DCA

1982) (no showing that witness probably could be [ocated,
subpoenaed, and his testinmony procured wth a reasonable tinme)

United States v. Q’Neill, 767 F.2d 780 (11th Cir. 1985) (witness not

shown to be either available or willing to testify). In fact, the
record strongly denonstrates the contrary. The defense |ast saw

Dwi ght Jones on September 28 -- some 22 days before the defense
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rested its case. Thus, the defense had over three weeks to |ocate
Dwi ght Jones and apparently never cane cl ose. Moreover, it should
be noted that the issue of intoxication would still have been
relevant at the penalty phase.” On Novenber 14, 1994 -- 24 days
after the jury returned its guilty verdict -- the advisory
sentencing hearing began (TR 1562 et seq). This proceeding was
followed a week later by asentencing hearing before the judge on
Novenber 21, 1994 (TR 1802 et seq), after which sentence was
i nposed on Novenber 23, 1994 (TR 1877 et seq). Dwi ght  Jones
testified at none of these proceedings. Either defense counsel
decided that Dwight Jones' testinony was not so inportant after
all, or else, even with the benefit of an additional month to
| ocate Dwi ght Jones followi ng the conviction, defense counsel never
did locate him (despite his earlier representation to the court

that an additional 30 to 60 days would suffice).

®Jones points this out in his brief, when he argues that the
"prejudice to Omar Jones at both phases of the trial was
mani fest” and that "Dwi ght Jones was a critical witness at both
phases of the trial.” |IBA at 25. Jones never noved to continue
the sentencing proceedings, however, and should not be heard to
conpl ain about any prejudice as to the sentencing phase of the
proceedi ngs bel ow. Goree v. State gypra (follow ng denial of
continuance, defendant not precluded from making subsequent
effort to secure attendance of wtness, or from naking subsequent
motion for continuance it he can make showing that probability of
| ocating witness or procuring his testinmony has inproved).
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At some point, even in a death penalty case, the proceedings
must go forward. A defendant cannot obtain an indefinite
continuance hoping that soneday, sonehow, @ W tness mght turn up.
See Robinson v. State, 561 So.2d 419, 421 (Fla. 1st DCA 1990) (where
def endant did serve subpoena On wtness at soonest practical
moment, trial court should have made nore of an effort to enforce
sane and secure attendance of wtness; but, court did "not meant to
suggest that the defendant was entitled to an indefinite delay in
his trial regardless of how long it mght take to execute the wit
of attachnent").

The trial court did not abuse its discretion in denying
Jones' notion for continuance,
| SSUE I1I

THERE WERE NO " OVERVWEENI NG AND FUNDAMENTALLY UNFAIR TRI AL
TACTI CS" BY THE STATE

In his argument on this issue, Jones offers a snmorgasbord of
barely-related allegations, accusations and conplaints which he
subsunes under the catch-all heading of prosecutorial msconduct.
At issue are: the prosecutor's decision to seek a death sentence in
what is alleged to be clearly a non-death-penalty case, his opening
statenents and closing arguments, his alleged racism his refusal

to accept the defense theory of the case, his alleged attenpt to
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whip the jury into a frenzy in which it would decide the case on
synpathy and passion instead of on the facts, his introduction of
I mproper evidence which the trial judge -- apparently acting in a
frenzy of passion hinself -- erroneously overruled; all of which
led to a verdict of guilty in the inpossibly short time of 45
mnutes, which, it is alleged, hardly gave the jury enough time to
use the bathroom and fix a cup of coffee, let alone deliberate upon
the evidence. Further "steanmroller" tactics (basically limted to
the introduction of victim inpact evidence and the closing
argument) are alleged with respect to the sentencing phase

This stew of allegations is difficult to respond to
succi nctly. However, the State wll attenpt to do so by nmaking
some prelimnary observations and then addressing what apparently
is the substantive issue here: the prosecutor's opening statenent
and closing argunents.

(a) o ' i . Jones first
conpl ai ns about the prosecutor's decision even to seek a death
penalty in this case. Jones inplies that this is not even a first-
degree nurder case, even though on the very next page of his brief
he acknow edges that he offered to plead guilty to first degree
murder. | BA at pp. 26-27. (R 431-32, TR 1868). In any event, he

argues, this so obviously is not a death-penalty case that the
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prosecutor’s decision to seek a death sentence nust have been the
result of a wave of comunity frenzy that the prosecutor, 55 an
el ected official, could not ignore. Despite the supposed community
"frenzy" for a conviction and death sentence, however, the
prosecutor allegedly could obtain a conviction for first degree
nmurder and a death sentence only by resorting to "overweening and
fundamentally wunfair trial tactics.” Since in Jones' viewthe
prosecutor could not win his case based on the facts and the |aw,
his "strategy" was to obtain the desired result by appealing to the
jury's "synpathy and passion.” |BA at 27.

Most of Jones' comments about the prosecutor's notivation and
strategy are no nore than the sheerest speculation, wthout any
record support. The State does not agree that the pretrial
publicity in this case was so pervasive and inflanmatory that a
"wave of frenzy" was generated, but even if it was, Jones has no
basis for attributing the State's decision to seek a death sentence
to the influence of community hysteria. Furthermore, the issue of
the extent of pretrial publicity and the necessity of a change of
venue is raised separately in Issue IV Either the trial court
acted properly in denying the change of venue, or it did not. The
prosecutor's notive in seeking a first degree murder conviction and

death sentence is irrelevant to that determ nation.
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The prosecutor's notives are equally irrelevant to the
question of the sufficiency of the evidence to support e
conviction for first degree nurder, which is raised as Jones' |gqqe
1. If, as the State contends, the evidence is sufficient to
support the conviction for first degree murder, it is difficult to
see how the prosecutor acted unethically by deciding to seek a
conviction in a case where the evidence warranted such conviction;
but if this Court determnes that the evidence is not sufficient,
the conviction will be reversed regardl ess of the prosecutor's
motives.

Finally, the State would contend that reasonable people,
including not only the prosecutor, put also the mmjority of the
jury and, as well, the trial judge, are capable of believing that
the death penalty is appropriate in a case in which a masked gunman
goes to school to commit a robbery and, wjthout any provocation or
resi stance whatever from the robbery victim shoots an innocent 14
year old boy in the head. But any issue of the proportionality of
Jones' death sentence is raised in Issue VII. \Wether or not the
death sentence inposed in this case will be affirmed is a matter
this Court ultimately will decide, based on the evidence presented.
Specul ati on about why the prosecutor sought a death sentence in

this case will neither resolve nor contribute to the resolution of
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any question of proportionality.

(b) Rulings by the trial court do not denobnstrate

prosecutorial misconduct. At page 30 of his brief, Jones conplains

that he nade objections to inproper evidence which were overrul ed.

The State is at a loss to understand why such an allegation bel ongs

in argunent concerning an issue of al leged prosecutori al

m sconduct . Obj ections to evidence are acommon feature of any
trial. The trial court's rulings on such objections are a
legitimate subject of appeal. However, Jones does not even bother
to state what the "inproper" evidence was or Wwhat kind of
objections he raised. Absent  prosecutori al suppressi on of
evidence, or subornation of perjury, or perhaps a violation of a
prior order to avoid testinony on a particular subject, it is
difficult to see how the nere attenpt to elicit evidence can anount

to prosecutorial msconduct.

In any event, Jones' relevancy objections to Ellis Curry's
testinmony about receiving Mranda warnings and being told that
Jones had already confessed (TR 1108-10) are too general to
preserve any issue of prosecutorial conduct for appeal. Rodriguez
v. State, 609 So.2d 493, 499 (Fla. 1992) (relevancy objection nade
at trial not sufficient to preserve claim that identification

testinony was inherently inflammtory). As for the other objection
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made during this portion of Curry's testinmony -- i npr oper
bol stering -- besides being insufficient to preserve for appeal any
i ssue of prosecutorial msconduct, the trial court ruled that such
obj ection was premature, and Jones never renewed the objection. In
fact, the inproper bolstering the defense was concerned about never
occurred (TR 1109). Evidentiary rulings are within the broad realm
of judicial discretion and the trial court did not err reversibly
in overruling the relevancy and inproper bolstering objections at
I ssue here.

As for defense counsel's anticipatory objection to possible
testinony fromthe first police officer on the scene that the
victim was gurgling and having trouble breathing (TR 1145-47) --
even if the court erred in concluding that such testinony would not
be overly inflammatory, any error was conpletely harmess, since
such testimony was never presented. Al the officer told the jury
was that the wtness was unable to conmmunicate (TR 1150). Thus,
the concern expressed in defense counsel's objection never
materi al i zed.

() The | | f ot , el i | . , i d :

grosecutori al m sconduct As evidence that the prosecutor's

"inproper tactics . . . paid off," Jones points to the fact that
the jury deliberated “only” 45 mnutes at the guilt phase of the
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trial. The jury, he contends, hardly had tine ‘to use the
bathroom fix a cup of coffee and choose a foreperson.” | BA at.
35. O course, there is no indication in the record that any juror
needed to use the bathroom or to fix a cup of coffee.” NMNbreover,
it is well settled that a verdict cannot be inpeached by conduct
which inheres in the verdict and relates to the jury's

del i berati ons. Johnson v. State, 593 So.2d 206, 208 (Fla. 1992).

Jones cites no authority whatever to support a proposition that the
|l ength of a jury's deliberations can denonstrate prosecutorial
m sconduct, or for that matter, the harnfulness or harnl essness of
any error. Even if it could, forty-five mnutes is not an
unusual ly short time to deliberate, and nothing in this case
demanded |engthy deliberations. There was no question in this case
about who shot Billy Mtchell -- QOmar Jones did. There also is no
question that Jones shot the boy twice, wthout provocation. The
only genuinely contested issues were whether Jones shot the boy
tw ce by accident and whether he was too intoxicated to be able to
formthe requisite intent. Forty-five mnutes was not too short a

time to have reasonably and reliably deliberated on these issues.

(e) The opening statement. The prosecutor's opening statement

"The record indicates that the jury had returned from [unch
only 45 mnutes before beginning deliberations (TR 1455, 1481).
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set out at pp. 984-994 of the transcript. In his first conplaint
about the opening statenent, Jones clains the State inproperly told
the jury that the State personally stood by the evidence. | BA at
28. There was no objection at trial to the portion of the State's
opening statement referred to here (TR 984-85). It is well settled
that the contenporaneous objection requirenent applies to
prosecutorial coment. E.g., Pangburn v. State, 661 So.2d 1182
((1995); Suggs v. State, 644 So.2d 64, 68 (Fla. 1994); att v.
State, 641 So.2d 355, 359 (Fla. 1994). Absent fundanental error,
Jones is procedurally barred from conplaining about the statenents

at issue here. Freeman v. State, 563 So0.2d 73, 76 (Fla. 1990).

Jones fails to put these statenents in context. The prosecutor was
attenpting to explain the manner in which the evidence would be
present ed, from diverse w tnesses of varying experience and
expertise, some of whom observed natters as they occurred, and sone
of whom would testify to the results of investigations and tests
conducted afterwards, The result of this diversity, the prosecutor
predicted, would be "sonme disagreement and mnor discrepancy” (TR
985). Overall, however, he “believe[d]” it would be rel evant,
material and consistent (TR 984). Al though a prosecutor's personal

beliefs generally are irrelevant, Brooks v. Kenp, 762 F.2d 1383,

1408 (11th Cir. 1985), the statements in this case were not the
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kind of expression of personal belief relative to an ultimate issue
in the case as have been condemmed as i nproper. Mor eover,
imedi ately after nmaking the foregoing statenment, the prosecutor
cautioned the jury that "nothing I say during the opening statenment
nor the final argunment . . . is evidence" (TR 985). Hi s next
comment, ‘W will never try to mslead you, and for that matter |I'm
sure that that's true with M. Higbee and Ms. Finnell [Jones'
attorneys]" is portrayed by Jones (IBA at 28) as a sinister attenpt
by the prosecutor to assure the jury that the State would present
only true evidence. If so, one wonders why he would mke the same
assurance about the defense attorneys. In context, however, it is
obvious that the prosecutor was sinply trying to explain the
limted nature of an opening statement, and to caution the jury not
to ascribe nore significance to it than it deserved. Thi s conment
was preceded by the caution that nothing in the prosecutor's
opening statement was evidence, and followed by the explanation:
“The opening statenment is a little like a table of contents in a

book, [t's not the evidence jtself, but it's done for the purpose

of trial to prepare you for the evidence that you will receive in
the manner in which the evidence wll be presented’ (TR 985). The
thrust of these comments is not, as Jones contends for the first

time on appeal, that the prosecutor was attenpting to personally
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vouch for the evidence; he was sinply trying to explain the
mechanics of the trial and the limted purpose of an opening
st at enment . The fact that trial counsel did not object to these
statenents is a strong indication that they, at |least, did not

interpret these remarks as inproper vouching. See, Wllianms v.

Kenp, 846 F.2d 1276, 1288 (11lth Gr. 1988) (fact that no objection
was made at trial is relevant indication that argunent was not

fundamental |y wunfair); Donnellvy v. De Christoforo, 416 U S. 637,

647, 94 §.Ct. 1868, 40 L.Ed.2d 431 (1974) (*a court shoul d not
lightly infer that a prosecutor intends an anbi guous remark to have
its nost damaging meaning or that a jury, sitting through [|engthy
exhortation, will draw that meaning from the plethora of |ess
damaging interpretations").

In the next portion of the opening statenent conplained about
on appeal, the prosecutor stated: ‘The first witness will be a
young man by the name of Richard Fraley. You will hear from this
young Terry Parker honor student that he was sitting outside the
main office --» (TR 985). Jones now characterizes this statenent
as a prejudicial “us against thenmt thene. The only argunment at
trial, however, was relevance (TR 985-86). Thus, "the specific
grounds raised here were not argued below and nust be considered

wai ved." Jones v. State, 652 So.2d 346, 352 (Fla. 1995). Assum ng
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that the reference to Richard Fraley as an ‘honor student" was
obj ectionable, it did not amount to such fundanmental error as woul d
require reversal even absent a proper objection,.

There was no objection to the reference to the defendant as
“this man, the nurderer"” (TR 987). This reference, the State would
note, was part of this sentence: "Two of the four, but not this
man, the nurderer, are arrested fleeing" (TR 987) . Wether or not
any kind of objection m ght properly have been |odged to the
reference to the defendant as “the nurderer,” it is hard to see
what the reference had to do with the defendant's race. Donnelly

v. De Christoforo. gupra. As for the reference to the victimas “a

young boy” (TR 991), the evidence shows that he was just that.
(Even Jones referred to the victimas a ‘baby" (TR 1211) .) This
comment was not fundanental error.

In a general attack on the entire opening statenent, Jones
contends that the opening statenent was factually incorrect and
m sl eadi ng. | BA at 29. This conplaint, however, is premsed on
acceptance of the defense theory of the case. The prosecutor,
however, was not obliged to accept the defense view of the
evidence. There was, in fact, evidence to support the prosecutor's
prediction that the evidence would show that Jones and his three

codef endants went to Terry Parker to rob soneone, that Jones was
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the |eader, and that they went around the corner and saw a young
boy, whom Jones subsequently shot (TR 991). Hartlev_v. State, No.
83, 021, slip opinion at 11 (Fla. Septenber 19, 1996) ("Because
evi dence was admitted to support the comments made by the State in
opening, we do not find that the comrents entitle Hartley to a new
trial.")

Jones further contends the prosecutor's opening statement was
argunentative. | BA at 29. The State acknowl edges that on two
occasions, the trial judge sustained defense objections on the
ground that the prosecutorial comrent was argunentative (TR 992,
994) . However, the defense failed to nove for a mstrial after the
trial judge gave the defense the relief it sought by sustaining its
obj ecti ons. These objections, therefore, have not been preserved

for appeal. Fersuson v. State, 417 So.2d 639, 641 (Fla. 1982);

Palner v. gState, 486 So.2d 22, 23 (Fla. 1st DCA 1986); d.iva V.

State, 346 So.2d 1066, 1068 (Fla. 3d DCA 1977).

Virtually none of Jones' conplaints about the prosecutor's
openi ng statenment have been preserved for appeal. Moreover, while
portions of the opening statenent mght have been objectionable,
the record does not denopbnstrate that the prosecutor ‘blatantly
violated the purpose of opening statenent,” or that his opening
statement was ‘“outrageous,” as Jones contends. I BA at 30. No
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reversible error occurred here.

(£) Jones first objected to the prosecutor's closing argunent
when the prosecutor began to address the defense claim that the gun
m ght have been defective and coul d have gone off by accident: "Now

the defendant wants you to speculate, he wants you to imagine, he

wants you to fabricate on what could have been wong -- # (TR
1392). Jones' only objection to this statement concerned the use
of the word ‘fabricate." The trial court sustained the objection

and instructed the jury to disregard "that coment of counsel."
However, the trial court denied the motion for mistrial (TR 1392).
Al though "fabricate" was a poor choice of words, it was only one

word. Bonifav v. State, 21 Fla. L. Wekly s301, 8302 (Fla. July

11, 1996). There was no abuse of discretion in the trial court's
denial of the notion for mstrial. Watson v. State, 651 So.2d
1159, 1163 (Fla. 1994).

Next, the prosecutor discussed the testinmony of the ballistics
expert.  Then, addressing the absence of the gun (the ballistics
expert had not examned the actual gun, a fact which the defense
had brought out on cross-exam nation, TR 1279-80), the prosecutor
stated: ‘Do not let yourself speculate on this gun. There is only
one person in this courtroom who knows exactly how that gun

operates, and he saw fit to deny you the opportunity -- " (TR
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1394) . Def ense counsel interrupted to object on the ground that
this argument was a "comment on ny client's right to remain
silent," and noved for a mstrial (TR 1394-95). During the bench
conference to discuss the objection, counsel acknow edged that one
interpretation of the comment mght be that Jones had denied the
jury the opportunity to inspect the gun by throwing it into the
river. He insisted, however, that it also could be construed as a
coment on Jones' failure to testify (TR 1395-96). The prosecutor
insisted that the comment referred to the disposal of the gun and
not hing el se (TR 1395). The judge stated he did not interpret the
comrent as referring the Jones' failure to testify, and denied the
notion for mstrial (TR 1396). Def ense counsel declined the
court's offer of a cautionary instruction (TR 1397). \Men argument
resumed, the prosecutor conpleted his coment: "Let ne nake it
clear, the defendant saw fit to deny you the opportunity to exam ne
that gun by throwing it away, by disposing of it, by concealing it,
by dumping it in the river" (TR 1398).

The State would note, first, that even though defense counsel
interrupted the prosecutor's comment in md sentence, it is clear
from the context of the argument that the prosecutor was referring
to the absence of the gun due to Jones' own actions, rather than to

his failure to testify at trial. Athough this Court has "adopted
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a very liberal rule for determning whether a commrent constitutes

a comment on silence," Jackson v, State, 522 So.2d 802, 807 (Fla.

1988), the coment, especially after the prosecutor was allowed to
conplete his sentence, was not "fairly susceptible" as acomment on
Jones' failure to testify. Barwick v. State, 660 So.2d 685, 694
(Fla. 1995). The evidence showed that the defendant did just what
t he prosecutor said he did, and this was fair coment on the
evi dence.

Next, defense counsel objected to the characterization of the
shooting as "target practice" (TR 1398). The court overruled the
obj ecti on. In light of testinmony that Jones was calm after the
first shot went off, and ained the second shot, this was fair

coment on the evidence. Jones v, State, 652 So.2d 346, 351 (Fla.

1995) ("assassination"” was reasonable characterization of first
degree nmurder, but even if was not, use of term was not so

prejudicial as to warrant mistrial).®

*Here, as at trial, Jones notes that the trial court had
sustained an objection to Billy Fagan’s testinony, in response to
the question whether the gunman had acted surprised after the
first shot went off, that Jones had "acted like it was target
practice" (TR 1024). The defense objection was that the answer
was unresponsive. The judge apparently did not hear the answer,
but, after the question was repeated, stated that the answer "may
be answered with a yes or no to be responsive." He did not
formally sustain the objection (TR 1024). The State woul d
question whether the responsiveness of an answer is a legitimte
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. The final objection to the initial closing argument by the
State occurred when the State asked the jury to ‘do justice" in
this case and find the defendant guilty (TR 1406). Jones cites no
authority for the proposition that it is inproper argunent for the
prosecutor to ask the jury to “do justice," and the State is aware
of none.

There was only one objection to the State's rebuttal argunent.
The State had referred to intoxication as a ‘contrived" excuse.
Defense counsel's objection to "denigrating" the defense was
sustained (TR 1441). Thereafter, the prosecutor explained --
W t hout objection -- that the ‘defense is an acceptable defense,”

. but the evidence did not support it in this case; the evidence
showed it to be a contrived excuse. There was no objection to this
comment, nor to any other portion of the rebuttal argunent (TR
1440-54) . Because trial counsel did not nove for a mistrial after

the trial court sustained the only objection raised, and because

basis of objection for any party but the questioner. Mor eover,
the trial court never clearly ruled the answer to be unresponsive
and did not clearly sustain the objection. Moreover, contrary to
the representation of defense counsel at trial (TR 1400) and on
appeal, IBA at 32, the judge did not instruct the jury to

di sregard the answer. In any event, as the State contended in
response to the objection to the argunent, the State did not say
the witness said it was target practice, but only that ‘this was

. what happened" (TR 1400).
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there was no objection to any other portion of the sState's rebuttal
argument, nothing has been preserved for review here.

Al t hough no other portions of the rebuttal argument were
objected to at trial, Jones nevertheless conplains that the
pr osecut or msstated the evidence during <closing argument.
However, attorneys are allowed "wde latitude" when naking
argunents to the jury, and are entitled to argue |ogical inferences
from the evidence, even if they are contrary to the inferences that
the defense would like the jury to draw. Crump v. State, 622 So.2d

963, 969-70 (Fla. 1993); Breedlove v. St-ate, 413 So0.2d 1, 8 (Fla.

1982). So long as the prosecutor's argunent is based on the
evidence and any | ogical inferences from the evidence, any
di fference of opinion about what the evidence shows is a matter for
count er argunment, not obj ecti on. The al |l eged fact ual
m srepresentati ons Jones conplains about, IBA 34, are being raised

for the first tinme on appeal.® Therefore, absent fundanental

error, they are procedurally barred. Pangburn v. State, supra;

The State would note that it was defense counsel who first
mentioned "knee wal king drunk" (TR 1418). He argued that you did
not have to be knee wal king drunk in order to be found not
guilty; the prosecutor responded that you could be guilty even if
you were knee wal king drunk (TR 1448). Not only was there no
objection to the state's argunent, but it was legitimate
"rebuttal" to defense argunent. gStreet v. State, 636 So.2d 1297
(Fla. 1994).
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. Suggs v. State,

supra; Watt v. State, gupra. There was no

fundanental error. The prosecutor in this case had a legitimte

basis for argui

robbery, that he

shot the victim

i nt oxi cated that

ng that Jones went to the school to commt a

was the |eader of the group, that he intentionally

in the back of the head, and that he was not so

he was incapable of formng the specific intent to

commt first degree murder. Although any or all of these facts may

have been in dispute, it was not inproper for the prosecutor to

urge the jury to

accept the State's theory of the case.

(g) There was no objection whatever to any of the State's

cl osi ng argunent
quotes were fair

Tucker v. Kenp,

at the sentencing phase. The two comments he
comrent on the defense mitigation evidence. See

762 F.2d 1496, 1505 (11th Cir. 1985) ("If an

argunment focuses on a subject appropriately within the jury's

concern, it ordinarily will not be inproper."). Jones does not

bother to provide citations to the record for the other allegations

he makes about t
|IBA at 36, and
al | egati ons.

sent enci ng- phase

he prosecutor's sentencing-phase closing argunent.
the State would dispute the validity of these
But even if any portion of the prosecutor's

closing argunent mght have been objectionable,

there were no objections, and any conplaints about this argunent

. are procedurally

barr ed.
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| SSUE 1V

THE TRIAL COURT DID NOT ERR I N FAILING TO GRANT THE
MOTI ON FOR CHANGE OF VENUE

Jones contends that the media coverage of this trial was so
sensationalized and distorted that the voir dire exam nation of the
jurors was not sufficient to ensure a trial by an inpartial jury.
|f Jones is arguing that there was such a prejudicial nedia
saturation of the comunity that prejudice nust be presumed, gee
Coleman v, Kemp, 778 F.2d4 1487, 1489 (11th Cir. 1985), the State
woul d note that the principle of presuned prejudice is "rarely

applicable and reserved for extrene situations." Bundv v. Dugger,

850 F.2d 1402, 1424 ( 11th Cr. 1988). It is significant that
Duval County is a large, netropolitan area, which is inherently
nore difficult to saturate with publicity than a small rural

community. See Mannina v. State, 378 8o.2d 274 (Fla. 1979) (size of

the comunity is a factor to be considered in determning the
prejudicial inmpact of intense publicity). Furthermore, although
this case certainly received sonme publicity, it is a gross
exaggeration to say that the case was "sensationalized in every way
conceivable," IBA at 37, to "fuel general hostility and fear." |BA
at 38. In fact, although Jones' appellate counsel passionately

complains about the pretrial publicity, his trial counsel
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entertained a different view, stating: ‘I'm not worried about the
publicity. 1 realize that we nay have some, but, gosh, | have been
t hrough so nmany cases that had nore publicity than this one,
frankly" (TR 369).

Jones refers to nine newspaper articles attached to the notion
for change of venue (R 150-161). Nine newspaper articles hardly
ampunts to a "barrage" of publicity. Mreover, although they are
undated, it is apparent that nost of these articles were witten
soon after the shooting.® The trial began alnbst a year later.
Even if the nine articles cited could be considered a ‘barrage" of
publicity, there was no ‘barrage of inflanmatory publicity
I mediately prior to trial." Muphy v. Florida, 421 U S. 794, 798,
44 1,,Ed.2d 589, 95 s.ct. 2031 (1975). Jones clearly has failed

to denonstrate a trial atnosphere "utterly corrupted by press

coverage." Dobbert v. Florida, 432 US. 282, 303 (1977) .2 There

The sixth of these articles referred to the instant
shooting as having occurred "Earlier this nonth" (R 158).
Moreover, the voir dire examnation suggests that the publicity
did not last long: i.e., after “a week, week and-a-half, ... it
sort of disappeared" (TR 496); "It's been a good while, | don't
have any recent history" (TR 576).

UThe State would add that it is unable to discern any
racial theme in these newspaper articles. In fact, the race of
neither the defendants nor the victim is even nentioned, nmuch
| ess exploited. The State would note that trial counsel stated
during the voir dire examnation that race "is not an issue in
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is no presunptive prejudice.
Absent presunptive prejudice, tnhe defendant has the burden to

show actual prejudice from the voir dire examnation and selection

of jurors. Pietrjv. State, 644 So.2d 1347, 1352 (Fla. 1994). An

"application for a change of venue is addressed to the sound
di scretion of the trial court and that ruling wll not be

overturned absent a pal pable abuse of discretion.” Egty v. State,

642 So.2d 1074, 1077 (Fla. 1994).
Initially, the state would question whether Jones pas
preserved any issue of actual prejudice. The day after Jones filed
his motion for change of venue, defense counsel brought the issue
up during notion hearing, even though he knew ‘the State is not
prepared to argue it at this time" (TR 224).  jgpes quotes portions
of the discussion, |BA at 37, and notes, correctly, that the court
reserved ruling, commenting that an inquiry of the prospective
jurors would be required (TR 225). Jones fails to cite any
subsequent portion of the record where the notion for change of
venue was brought up again, or where the trial court ruled upon the
I ssue. Def ense counsel did renew the notion for change of venue

before the voir dire exam nation began (TR 395), but, of course,

this case" (TR 877).
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the nmotion was still premature and the trial court still did not
rule on it (TR 395). The State is unable to locate any further
reference to the change of venue, or aruling upon the notion.
Following the exercise of challenges for cause, defense counsel
expressed no dissatisfaction with the jury panel as qualified, and
did not renew his nmotion for change of venue. And although defense
counsel did ask for additional perenptory challenges follow ng the
exhaustion of defense perenptories (TR 962, 979), counsel never
suggested to the court that the panel, as qualified, was prejudiced
as the result of pretrial publicity, or that a fair and inpartial
jury could not be selected fromthe panel, or that the jury as
sel ected was incapable of fairly and inpartially deciding the case.
See Provenzano v. State, 497 So.2d 1177, 1181-82 (Fla. 1986) (where
defendant did not file witten notion for change of venue, and
trial court did not rule on oral notion for sane, I ssue not
preserved for appellate review).

But even if an actual-prejudice issue has been preserved, it
Is wthout merit, The voir dire examnation does not establish
prejudice. Jones acknow edges (IBA at 40) that fewer than half of

the initial panel of potential jurors responded that they had even
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heard of the case (TR 459).!* Those who had any know edge of the
case at all wunderwent an individual, sequestered voir dire
exam nation (TR 460). Jones quotes voir dire answers from
prospective jurors who had heard about the case, sonme of whom had
expressed opinions about the case. |IBA at 40-41. He fails to note
that none of the prospective juror whose answers he quotes served
on the jury, or to acknow edge that he was not forced to expend

preenmptory challenges on any of them.** The record shows that I|ess

2Jones asserts that ‘several nore" had their menory jogged
after they were given nore information about the case, citing TR
557.  However, these jurors were nenbers of a new panel of 25
prospective jurors, not “more” of the initial panel (TR 548).

Jones also conplains that some prospective jurors became
aware of nedia coverage during an overnight recess (TR 637). It
is apparent from the followup questioning by the court to all
prospective jurors present in court at that time (not half, as
Jones asserts), that none had heard anything of significance (TR
637-42).

13aAddressing them in the same order listed in Jones' brief,
these prospective jurors are: Freeman (TR 465), excused for
cause (TR 926); Brown (TR 477), excused for cause (TR 481);
Denet ropoul o0s (TR 625), excused for cause (TR 626); Lee (TR 481,
482, aga), excused for cause (TR 928-29); Geen (TR 531-33),
excused for cause (TR 929); Jennings (TR 492), excused for cause
(TR 494); Baker (TR s503), excused for cause (TR 505); WlIlliams
(TR 507), excused (TR 709);Cornaire (TR 515), excused for cause
(TR 517); Doris (TR 520, 522), excused for cause (TR 939);
Houl i han (TR s580-81), excused for cause (TR 941); Sanuelson (TR
584, s585), excused for cause (TR 590); and Brinson (TR 596),
excused for cause (TR 599).
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than half of the jury, as selected, had even heard about the case.!4

The ones that had heard sonething renenbered little about the case,

and had no opinion about Jones' innocence or guilt. All of them

stated unequivocally that they could decide the case solely on the
evidence presented at trial and the court's instructions. Wuornos

v. State, 644 So.2d 1000, 1007 (Fla. 1994). "Thus, the pretrial

know edge of the jurors who served did not preclude a fair and

impartial jury." Pietri v. State, sgupra.

The trial court did not err in failing to grant Jones' motion
for change of venue.

| SSUE V.

THE TRI AL COURT DI D NOT ERR IN FAILING TO GRANT THE
MOTION TO SUPPRESS JONES' CONFESSI ON

Jones contends the trial court erred in denying his notion to
suppress his confession, apparently on three grounds: (1) he was
mentally incapable of understanding and waiving his rights; (g)
police officers failed to record the interview, and (3) the witten

wai ver of rights form has been lost. As is the case elsewhere in

UThe jury included M. Chojn, M. Houser, M. Gilmore, M.
Beranek, M. Richter, M. Wods, M. Hoff, M. More, M. Stokes,
M. Maxwell, M. Hansen and M. Wllace (TR 961, 976-78). O
these, only Rchter (TR 494-501), More (TR 511-13), Maxwell (TR
575-77), Hansen (TR 577-79) and Wallace (TR 590-91) knew anything
about the case.
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Jones' brief, the recitation of fact in his argunent on this issue
contains  numerous I ncorrect, unsupported and/ or m sl eadi ng
assertions.

Jones was arrested at his hone between 5 and 5:30 a.m the
nmorning after the nurder (TR 120-24), Although the arresting
officer did not intend to interrogate Jones himself, but nerely to
escort himto the patrol car which would transport himto the
station, as a precaution, he advised Jones of his Mranda rights as
he escorted himto the patrol car (TR 120-21, 124). As the officer
acknow edged both on direct and cross-examnation, Jones did not
say anything or acknow edge that he had been given his rights (TR
122, 125).

At the station, Jones was interrogated by detectives Hickson
and Johnson (TR 122). Detective Hickson renoved Jones' handcuffs
and directed Jones to read the first line of an advise-of-rights
form Hickson then read the rest of the form to Jones (TR 131).
He asked Jones if he understood his rights. Jones answered that he
did and signed the form (TR 133). Jones stated that he had been
drinking beer the previous evening -- several hours earlier -- and
that he was not under the influence of any drugs or nmedication (TR
134) . Detective Hickson did not recall what Jones said about his
educational background (TR 134), and the formitself has been |ost
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. (TR 131-32, 144). Nevert hel ess, Detective Hickson saw no
indication that Jones was nentally incapacitated in any way (TR
135) .

Jonesg’ initial story was that he was at the apartnment conplex
with sone friends sitting in a car and drinking beer. He c¢lained
he never left the apartnment conplex (TR 139). However, when Jones
was inforned 40-45 mnutes into the interview that the victim had
died and that he would be charged with a homcide, Jones cried,
admtting he had "killed the baby" (TR 139). Jones then told the
police what had happened. According to Jones, Goodman came by the
apartnments and told the rest of themthat there was a crowd at

. Terry Parker and there was a "lot of noney up there."” They were
going there with the intention of robbing to meke money. \arilyn
W | cox, who had attended Terry Parker School with him drove them
t here. When they wal ked around where the victim was, Jones had the
gun. He clained it was cocked, and when he asked the victimdid he
have any noney, ‘the gun went off unintentionally tw ce" (TR 140).
He "did not nean to hurt the boy but the gun went off" (TR 143) .1%

Jones also stated that after the shooting, he went back to the

“Contrary to Jones' contention, |IBA at 47, Jones' self-
serving claim that the shooting was an accident was neither

. omtted by the detective nor |ost.
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apartments, changed his clothes, and caught a ride with soneone he
refused to nane who took him to the St. Johns River, where Jones
threw the gun into the water (TR 143). Jones' statement was
reduced to witing by Detective Johnson (TR 141). Jones signed it.

Janes E. Burling, a school psychologist, testified for the
defense at the hearing on the notion to suppress (TR 154). He has
a master's degree in school psychonetry (TR 155). He tested Jones
in Cctober 1991 (a little over two years prior to the nmurder) (TR

156), when Jones was not quite 18 years old. According to these

tests, Jones' verbal 1Q is low (8-9th percentile), but his
performance 1Q is in the low average range (TR 161). Hs full-
scale 1Q was neasured at 78 (TR 162). Testing showed that Jones'

skills were mxed; his short term nenory and auditory processing
were poor (TR 163-64), but his conprehensive know edge and visual-
nmotor integration skills were in the |ow average range (TR 165-66).
His reading skills were poor (second-grade level), but his math
skills were, again, in the |ow average range (TR 166-67). Burling
acknow edged that with sufficient not i vati on, persons wth
abilities conparable to Jones had the nental ability to inprove
their reading skills significantly (to perhaps the fifth or sixth
grade level) (TR 172).

On cross-exam nation, Burling acknow edged that these tests do
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not neasure “street smarts” or a person's ability to react ‘within
a crimnal environment" (Tr 173-74). He also acknow edged that
there was a correlation between econonm ¢ disadvantage and |ow test
scores, and that a history of absences from school and | ack of
“book learning" could adversely affect test results (TR 174-75,
178). Burling had no idea what kind of advances in skills Jones
m ght have made in the two years between the tinme he was tested and
the present (TR 177), and would defer to Jones' English teacher at
Terry Parker regarding his level of reading ability subsequent to
Cctober 1991 (TR 178). Burling acknow edged he has never worked
wth adult crimnals or juvenile delinquents, has never studied the
psychol ogy surrounding police interviews, and has no specialized
knowl edge regarding any correlation between a person's 1Q and his
ability to cope within a custodial interrogation setting (TR 179-
80) .

Susan Lavene was Jones' English teacher at Terry Parker (TR
194). She has a Master's degree in special education with an
enphasis on enotionally handi capped and |earning disabled. She has
been teaching special education classes for 18 years (TR 195). The
students in her class have |learning disabilities or enotional
handi caps, and some of themare mldly nmentally handi capped (TR
195). She taught Jones for about six weeks in 1991 and for about
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two weeks in 1992 (TR 196-97). Jones was very nature conpared to
her other students (TR 198). Most of her students range from
fourth to sixth grade in reading ability. She described Jones
| evel of English conprehension as "Excellent" conpared to others in
his class (TR 198-99, 208). In her opinion, Jones would have been
able to understand the terns used in the Mranda rights form (TR
207) .

In addition to the foregoing, FBI agent Vogt testified by
depositi on conducted Septenber 28, 1994 (TR 218-19, R 104-126),
concerning his interrogation of Omar Jones concerning a theft on
Decenber 6, 1991 (R 110). Vogt testified that Jones read the first
three lines of the advise-of-rights form aloud, ©“glowly and
hesitantly at first," but Vogt thought "it was quite clear, during
the advice of rights, that he understood his rights" (TR 112).

In addition, to "show prior significant contact with the
crimnal justice system" (TR 217), the State offered pleas and
judgments in a New Jersey case, entered on May 28th, 1993 (TR 214,
R 102-03) and the plea dialogue from a Florida case, dated January
31, 1992 (TR 210, R 93-101). These exhibits were admitted (TR 212,
218).

After consideration of nmenoranda filed by both parties (R 170-
75, 209-11), the trial court denied the notion to suppress (TR
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365) .

"A trial court's ruling on anotion to suppress is presuned
correct. ” Henrv v. State, 613 So.2d 429, 431 (Fla. 1992). A
reviewi ng court should defer to the fact-finding authority of the
trial court and not substitute its judgment for that of the trial
court. DeConinagh v, State, 433 So.2d 501, 504 (Fla. 1983). In
this case, the trial court's denial of the notion to suppress is
anply supported by the record.

Jones contends that he was too mentally jppaired and/or
intoxicated to knowingly, intelligently and voluntarily waive his
rights. It should be noted that except for Jones' statenent that
he had been drinking beer the previous evening, no evidence was
presented at the hearing on the notion to suppress that mght even
tend to support, much |l ess establish, a claim that he was
intoxicated at the tinme he confessed. In fact, an examination of
the transcript and of Jones' nenmorandum in support of his motion to
suppress (R 170-75) shows that no such claimwas even nade at
trial. Jones should be procedurally barred from contending for the
first time on appeal that he was too intoxicated to be able to
wai ve his rights. Steinhorst v. State, 412 So. 332 (Fla. 1982).

Furthernore, although in conflict, the evidence at trial supports

a conclusion that Jones was not intoxicated the evening before he
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confessed, and there is no evidence that he was intoxicated when he
confegsed the next morning. As for nental inpairment, the evidence
shows that, even if he has some inpairnents, he is not so inpaired
that he was unable to communicate or to understand the meaning of
the Mranda warnings.*® H's English teacher, in fact, considered
Jones' English skills to be excellent relative to those of her
ot her students. Moreover, Jones was not inexperienced with the
crimnal justice system State v. Crosby, 599 So.2d 138, 142 (Fla.
5th DCA 1992) (experience with crimnal justice system is relevant
to question whether confession is knowing and intelligent).
Therefore, the trial court did not err in denying the notion to
suppress on the grounds of nmental inpairnment or intoxication.

Thomson v. State, 548 8So.2d 198, 203 (Fla. 1989) (“The fact of

nmental  subnormality or inpairment alone does not render a
confession involuntary, [Cit.], except in those rare cases
i nvol ving subnormality or inpairment so severe as to render the
def endant unable to communicate intelligibly or understand the
meani ng of Miranda warnings even when presented in sinplified

form™"). See also Kiaht v. State, 512 So.2d 922, 926 (Fla.

At page 48 of his brief, Jones' appellate counsel refers
to himas a "retarded boy." Under no reasonable interpretation
of the evidence is Jones nentally retarded.
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. 1987) (defendant with 1Q of 67 had capacity to understand and assert
his rights).
As for the fact that the police did not tape record the
i nterrogation, and |ost the waiver of rights form Jones'
al l egation that, for "obvious reasons” this was "“deliberate
strategy” to deprive the defense of an accurate record, |BA at 45,
is slanderous speculation with no record support. The officers in
this case testified that they advised Jones of his rights from an
advi ce-of -rights form that Jones understood and signed. The trial
court was authorized to credit this testinony even though the form
subsequently was lost, Furthernore, Jones cites no authority for
. the proposition that a confession is inadm ssible unless the
interrogation is tape-recorded, and the State is aware of none.
See W.M. v, State, 585 So.2d 979 (Fla. 4th DCA 1991), rev. depnied,
593 S0.2d 1054 (trial court did not err in determning that 10-
year-old child with 1.Q of 69-70 understood and waived M randa
rights although no witten acknow edgment of Mixapda warnings was
obtained and no audio or video taped recordings were nade).
An appellate court should interpret the evidence and all
reasonabl e deductions which nay be drawn therefrom in the 1Iight

nmost favorable to the trial judge's conclusions. Shapiro v. State,

. 390 So.2d 344, 346 (Fla. 1980). The trial court's ruling on Jones'
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notion to suppress should be affirned.

| SSUE V]

JONES WAS NOT' DENIED A FAIR TRIAL OR A FAIR AND | MPARTI AL
JURY BY ANY RULING OF THE COURT

In this issue, Jones first contends that the trial court
allowed the prosecutor to exercise a perenptory strike against an
African- American prospective juror wthout sufficient non-racial
justification. As Jones points out, the trial judge disallowed the
State's first perenptory challenge, ruling that the prosecutor's
di sconfort with the anmount of gold jewelry this juror wre and the
fact that he was nearly the sane age as the defendant was “not
sufficient" (TR 946). As for M. Gilmore, the second African-
American prospective juror, the prosecutor explained that the juror
knew everyone at the court, had worked with defendants and
counsel ed defendants for years, and the prosecutor was concerned
that soneone who had that close a relationship wth his office,
with the public defender's office and with the court system m ght
have "undisclosed feelings of ill wll towards any of us" (TR 947-
48) . Notwi thstanding that, as defense counsel pointed out, the
juror had been away from the court system for several years, the
trial court found the prosecutor's explanation sufficient because

“even though his involvement might have been in the past, the fact
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remains that he was heavily involved" (TR 948).

As in Joiner v, State, 618 So.2d 174, 176 (Fla. 1993), defense

counsel "accepted the jury immediately prior to its being sworn
W thout reservation of his earlier-nmade objection.” Def ense
counsel did not reserve his earlier objection, nove to strike the
panel or nmove to seat juror Gilmore (TR 962). Therefore, the State
woul d first contend that whether or not the trial court erred in
overruling the defense objection to the State's perenptory

challenge to this juror has not been preserved for review Joiner

v.__State gupra; Phillips v. State, 673 So.2d 188, 188-89 (Fla. 23d

DCA 1996) .

Even if preserved, however, there was no error. The
prosecutor's challenge was presunptively valid. State wv. s,
613 So.2d 1319 (Fla. 1993). On its face, the prosecutor's

prof fered explanation was not racially based, and nothing offered
by the defense contradicted the race-neutral nature of the

expl anation. Purkett v. Elep, U S. , 115 S. . 1769, 131

L.Ed.2d 834 (1995). In Files v. State, 613 So.2d 1301, 1303 (Fla.

1992), this Court reaffirmed that the proper standard of review of
a determ nation whether a perenptory challenges was racially

notivated is that set out in Reed v, State, 560 8o0.2d 203, 206

(Fla. 1990):
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Wthin the [imtations inposed by State v. Nejl
CA57 So.2d 481 (Fla. 1984),] the trial judge necessarily
is vested wth broad discretion in determ ning whether
perenptory challenges are racially intended. Only one
who is present at the trial can discern the nuances of
t he spoken word and the deneanor of those involved .

In trying to achieve the delicate bal ance
between elimnating racial prejudice and the right to
exerci se perenptory challenges, we nmust necessarily rely
on the inherent fairness and color blindness of our trial
j udges who are on the scene and who thensel ves get a

"feel" for what is going on in the jury selection

process.

In fact, this trial judge clearly took his responsibility
seriously; he disallowed one of the State's perenptory chall enges.
Jones argues, however, that the trial judge erred by concluding
that the prosecutor had avalid, non-racial basis for perenmptorily
chall enging a prospective juror who ‘wrked with the court system
eight years earlier.” | BA at 52-53. But this prospective juror
did not just work with the court system he was “heavily Jnvolved

in the crimnal

i nvol vemrent was

justice systent

(TR 948), and his

working with defendants and counseling def endants (TR 947).

17 The

trial court

prosecutor had

| egi tinate,

"Had the prospective juror

commtted no abuse of discretion in concluding that the

non-racial reasons to question the

formerly been, say, heavily

involved with the prosecutor's office and with crime victims, it

is doubtful that defense counsel would have believed they had no
sufficient basis to exercise a perenptory challenge against the
juror.
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inpartiality of this prospective juror.

Next, Jones conplains of the excusal for cause of ten
prospective jurors "solely on the basis that they were opposed to
the death penalty." |BA at 53. He does not identify these ten
jurors; however, the record does show that nine prospective jurors
were excused for cause as a result of their inability to inpose a
death sentence (TR 931) . The only objection interposed to nost of
these excusals was a general objection to the excusal of any juror
because of their views on the death penalty, based on a pretrial
notion to prevent the death-qualification of the jury (TR 926 et
seq., SR 161 et seq.). This objection was w thout nerit, as it is
entirely proper to death-qualify the jury and to excuse any
prospective juror whose views would "prevent or substantially
inpair the performance of his duties as ajuror in accordance wth
his instructions and his oath. Wainwright v. Wtt, 469 U S 412,
424, 105 S.Ct. 844, 83 L.Ed.2d 841 (1985). Jones' specific
objections to certain jurors on the ground that they did not
express the requisite inpairnent under Witt (TR 928, 929) are also
W thout nerit. The trial court applied the proper standard, and

deference nust bepaid to his findings. Castro v, Stat-e, 644 So.2d

987, 990 (Fla. 1994); Reed v. State, gupra; Green v. State, 583

So.2d 647, 652 (Fla. 1991).
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Finally, Jones conplains about the denial of defense
chall enges for cause to three prospective jurors: Rogers-Cooper,
Moore and Gavin. [BA at 54. In order to preserve such issue for
appel late review, a defendant nust exhaust all of his perenptory
chall enges and seek an additional challenge which is denied.

Kearse v. State, 662 So.2d 677, 683 (Fla. 1995). In addition, the

defendant nmust at the same time also "identify a specific juror
whom he otherwise would have struck peremptorily” and this juror
must have "actually sat on the jury." Furthernore, the defendant

must have challenged the juror for cause, have attenpted to
chal l enge the juror perenptorily, or otherw se have objected to the
juror after the defendant's perenptory challenges had been

exhaust ed. Lbid. (quoting Trotter v. State, 576 So.2d 691, 693

(Fla. 1990).
Nei t her Rogers-Cooper nor Gavin sat on the jury. See footnote

14, supra. Therefore, Jones may not now conplain about the trial

court's refusal to excuse them for cause. Kearse v, State, gupra.

As for juror Moore, Jones' trial counsel did exhaust all their
perenpt ory challenges and did request additional perenptory
chal l enges (TR 962) , However, at that tinme counsel did not
identify any juror they would have challenged if additional

perenptories had been granted. Pjetri v. State, 644 So.2d 1347,
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1353 (Fla. 1994) (issue not preserved when counsel failed to
identify juror whom he would have struck perenptorily when he
sought additional perenptories) . All veniremen except those
selected as jurors were excused shortly thereafter (TR 963). The
next day, one of the jurors was excused because of a death in the
famly the previous evening (TR 976). The first alternate juror
becanme a nmenber of the jury (TR 978). Def ense counsel renewed

their request for additional challenges, identifying for the first

tine a juror whom they allegedly would have struck -- M. More (TR
978). By this time, of course, it was too late to exercise any
addi tional perenptories and still get a jury -- all the prospective
jurors had al ready been excused. Def ense counsel's bel ated

identification of a juror against whom they would have exercised an
additional perenptory challenge was insufficient to preserve any
i ssue concerning Jones' challenge of Ms. Moore for cause. g£f.

Pietri v. State, gupra (fact that defendant again challenged juror

for cause before penalty phase does not preserve the issue).
This claimis not preserved for another reason. Trial counsel
challenged M. More for cause because of her views on al cohol, not
because she knew anything significant about the case or had an
opi nion about guilt (TR 937). Jones i s conplaining about the
denial of a challenge for cause on a ground that was not raised at
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trial. Even worse, his conplaint is based on testinmony that was
not not Ms. Moore's. Ms. More is not the prospective juror who
t hought that Omar Jones commtted the crinme for a few dollars, as
Jones contends in his brief, | BA at 54. That prospective juror
was M. Cornaire (TR 515), who wag excused for cause (TR 516). As
for the real Ms. Mbore, although she expressed the opinion that the
abuse of alcohol was norally and religiously wong for herself and
others (TR 839), she stated that she could set aside her personal
beliefs and follow the law, without reservation (TrR 870). Jones
does not even argue on appeal that these answers disqualified her
or that the trial court should have granted the challenge for cause
that actually was nade at trial. In any event, she was qualified
to serve.

Not hing presented in this issue presents any valid reason for
reversal

| SSUE VI
A DEATH SENTENCE |S APPROPRIATE IN TH S CASE

Jones contends that death is not an appropriate sentence for
the execution-style murder of an innocent 14 year old boy during
the course of an robbery at a school. Much of Jones' argunent
depends upon factual assertions t hat not only were not

“unrebutted,” as he contends, |BA at 66, but were rejected by the
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jury and by the trial court. For exanple, Jones has repeatedly
characterized this nmurder as an "accident" -- a characterization
obviously rejected by the jury when it convicted Jones of first-
degree nurder, and specifically rejected by the trial judge in his
sentenci ng order (R 394) (evidence shows that, after shooting victim

in hip, Owar Jones "stepped forward, took precise aim and shot

Jefferson Mtchell once nore in the back of the head"); (R
399) (Jones' "suggestion that the killing was an accident is
absurd") . In addition, Jones' disproportionality argunent depends

upon a characterization of the mtigation evidence as ‘extensive,"
IBA at 56, and "compelling," IBA at 57, when the trial court found
little or nothing to mtigate this offense. The State agrees
neither with the claim that the aggravating evidence was weak nor
with the claimthat the mitigating evidence was strong. The State
woul d contend that the jury and the trial court properly determ ned
that death is an appropriate sentence in this case.

(a) Jones contends that the conbined robbery/pecuniary gain
aggravator found in this case is a “lesser” aggravator. The State
woul d note that robbery with a firearm is itself a first degree
felony, punishable by up to life inprisonment. §§ 812.13, 775.082,
775.083, 775.084, Fla. Laws (1992). An offender who has commtted

murder during the comm ssion of a robbery therefore has commtted
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two very serious offenses.'® Defendants who comnmit multiple crines
tend to be nore culpable than those who commit only one.?'?

The commission of an additional serious offense in addition to
murder is a factor which narrows the class of persons eligible for
the death penalty. Furthermore, the fact that this murder involved
the contenporaneous comm ssion of the serious offense of robbery,
in addition to nurder, reasonably justifies a nore severe penalty
for the murder. The contenporaneous felony aggravator fully neets
the test of a valid aggravator. gzapt v. Stephens, 462 U S. 862,
877, 103 s.Cct. 2733, 77 L.Ed.2d 235 (1983) (“To avoid this
constitutional flaw [of arbitrary and capricious sentencing], an
aggravating circunstance nust genuinely narrow the class of persons
eligible for the death penalty and nust reasonably justify the
inposition of a nmore severe sentence on the defendant conpared to

others found guilty of nurder."); Lowenfield v. BPhelpg, 484 U.S.

By contrast, the CCP aggravator, which Jones' describes as
a ‘nore serious" aggravator, nerely describes the nurder itself,
and may be established in a case in which the defendant has
committed only one serious crinme.

The State would note that if Jones had conmtted the
robbery prior to the murder, the prior violent felony aggravator
woul d have applied. Jones acknow edges that the prior violent
felony aggravator is a ‘nore serious aggravating factor." |BA at

56. The State does not understand the logic of saying that a
prior robbery is a serious aggravator, while a contenporaneous

robbery is only a ‘weak" aggravator.
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231, 108 s.Ct. 546, 98 L.Ed.2d 568 (1988) (by finding “at |east one
aggravating circumstance" before inposing death sentence, sentencer
*narrows the class of persons eligible for the death penalty
according to an objective legislative definition;" fact that ‘the
aggravating circunstance duplicatels] one of the elenents of the
crime" does not make death sentence constitutionally infirm.
Armed robbery is a seriously antisocial act. Mur der s
commtted during arned robberies by their nature tend to be sone of
the nost col d-blooded nurders, because they are committed against
soneone the defendant does not even know, and who has given the
defendant not even a pretense of nmoral or legal justification to
kill. Moreover, “the possibility of bloodshed is inherent in the
conmi ssion of any violent felony and this possibility is generally
foreseeable and foreseen; it is one principal reason that felons

armthensel ves." Tison v, Ari zona, 481 U.S. 137, 151, 107 8.Ct.

1676, 95 L.Ed.2d 127 (1987). The legislature was anply justified

in providing that the contenporaneous comm ssion of robbery can

justify a death sentence for murder.?® The State rejects any

20The State would add this observation from Tigon, 481 U. S
gupra at 157: *“A narrow focus on the question of whether or not a
given defendant "intended to kill," however, is a highly
unsatisfactory means of definitively distinguishing the nost
cul pabl e and dangerous of nurderers. Many who intend to, and do,
kill are not crimnally liable at all -- those who act in gelf-
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characterization of the robbery aggravator as inherently ‘weak."
The wei ght properly accorded to an aggravator wll depend upon
a consideration of "the totality of circunstances in a case."

Porter v, State. 564 go.2d 1060, 1064 (Fla. 1990). This is not a

case in which no one saw the actual shooting. Thompgon v. State,

647 So.2d 824 (Fla. 1994); Sinclair v. State, 657 go.2d 1138 (Fla.

1995); Terry v. State, 21 Fla. L. Wekly 59, S12 (Fla., deci ded

January 4, 1996). In this case, we know that the victimdid
nothing to provoke the defendant, that he did nothing to threaten
the defendant, and that he did not attenpt in any manner to
physically resist the defendant. Moreover, this case is not one in
whi ch a defendant has been found guilty of felony nurder merely on

the basis of the comnmission of a felony, without any additional act

defense or with other justification or excuse. CQher intentional
hom ci des, though crimnal, are often felt undeserving of the

death penalty -- those that are the result of provocation. On
the other hand, some nonintentional nurderers may be anong the
nmost dangerous and inhumane of all -- the person who tortures

another not caring whether the victimlives or dies, or the
robber who shoots someone in the course of the robbery, utterly
indifferent to the fact that the desire to rob nmay have the

uni ntended consequence of Kkilling the victim as well as taking
the victims property. This reckless indifference to the value
of human life may be every bit as shocking to the noral sense as
an ‘intent to kill.' Indeed, it is for this very reason that the
common |aw and modern crimnal codes alike have classified

behavi or such as occurred in this case along with intentional

mur ders. "
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on his part to effect the death of the victim (as, for exanple, the
def endant who confronts an intended robbery victim who then keels
over dead with a heart attack). Nor is this case one in which a

death sentence was given to a defendant who nerely aided and

abetted in the nost limted way a felony during the course of which
a murder was conmitted by others but who did not hinself kill,

attenpt to kill, intend to kill, or contenplate that a life would

be taken. Enmupnd v. Florida, 458 U. S. 782, 102 S.Ct.3368, 73

L.Ed.2d 1140 (1982) (holding that a death sentence in such a case
was disproportionate in light of fact that juries nationw de have

overwhelmngly rejected death sentence for felony nurder where

def endant had no intent to kill and was not the triggerman).
Compare, Tigon v. Arizona, supra (holding that even where defendant
did not kill or even intend to kill, death penalty for felony

murder is not disproportionate so long as state proved that
def endant had major personal involvenent in felony and was
recklessly indifferent to human life). Unli ke Ennund, and unlike
even Tison (whose death sentence was affirnmed), Jones hinself
killed the victim Furthernore, this is not even a case in which
the defendant hinmself killed, but without any intent to do so. The
evidence shows, and the trial court found, that Jones intentionally

Killed the victim (R 394). It is inaccurate to characterize the
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cont enpor aneous conm ssion of a felony and a nurder as being always
a "felony nurder." Jones was not given a death sentence for
"felony nurder sinpliciter," Tigon, 481 U S. gupra at 155; he was
given a death sentence on the basis of an intentional killing
during the conmission of an armed robbery.

Finally, the "totality of the <circunstances" of this
particul ar robbery include the fact that it occurred at a school
and the fact that the victimwas only fourteen years old. In light
of all the circumstances of this case, the trial court did err in
giving the conbined pecuniary gain/robbery aggravator great weight.

(b) Jones contends that he presented a "conpelling case of
mtigation."” IBA at 57. The trial court, however, found little or
nothing in mtigation, and the record supports the court' s

findings. This claimessentially is a plea for this Court to

reweigh mtigation, and should be rejected. Hudson vy, State, 538
So.2d 829, 831 (Fla. 1989).
The trial court did not ‘refuse to consider any relevant

mtigating evidence." Spencer v. State, 21 Fla. L. Wekly S366

367 (Fla. decided Septenber 12, 1996). The trial court carefully
consi dered and evaluated each statutory and nonstatutory mtigating
circunstance proposed by the defense, as required by this Court's
deci si ons.
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Jones conplains about the court's rejection of the age

mtigator. However, Jones was not a mnor, Ellis v. State, 622

So.2d 991, 1001 (Fla. 1993), and his age of 19, in and of itself,

was not mtigating. Cooper v. State, 492 go.2d 1059, 1062-63 (Fla.

1986) (trial judge acted within discretion in rejecting age of 18 as

mtigating); Kokal V. State, 492 So.2d 1317, 1319 (Fla. 1986) (age

of 20 properly rejected as nmitigating). The allegation that Jones'
mental age was between 13 and 14 does not conpel a finding of the

age mitigator. In Penry v. Lynaugh, 492 U S 302, 109 S.Ct. 2934,

106 L.Ed.2d 256 (1989), Justice O Connor cautioned that the "nental

age" concept is "problematic in several respects," I1d. at 339,
expl ai ni ng:
As the AAMR acknow edges, “(t)he equival ence between
nonretarded children and retarded adults is, of course,
i npreci se. " Amici Brief for AAMR et al. 14, n.6. The
"mental  age" concept may underestimate the life

experiences of retarded adults, while it may overestinmate
the ability of retarded adults to use logic and foresight
to solve problens. | bi d. The mental age concept has
other limtations as well. Beyond the chronol ogi cal age
of 15 or 16, the nean scores on nbst intelligence tests
cease to increase significantly wth age. Wechsl er |

supra, at 26. As a result, “(t)he average nental age of
the average 20 year old is not 20 but 15 years." I|d., at
27. See also In re Ramon M, 22 Cal 34 419, 429, 584
P.2d 524, 531 (1978) (*(T)he ‘nmental age' of the average
adult under present norns is approximately 16 years and
8 nonths.").

Not surprisingly, courts have |long been reluctant to
rely on the concept of nental age as a basis for
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excul pating a defendant from crimnal responsibility.
Jones also argues that the trial court's rejection of the age
mtigator was inproper because Jones' evidence established that he

has been "mentally disabled by brain damage and retardation since

birth." | BA at 69-70. The State would disagree that any
reasonable interpretation of the evidence would allow the
conclusion that Jones is mentally retarded. The evidence quite

plainly shows that he is not nentally retarded, and the trial court
found that the evidence did not establish any brain damage,
stating: "The suggestion that the defendant suffers from organic
brain damage is just that, a suggestion w thout any proof" (R 396)

Jones attacks this statement, but the only evidence he can point to
is Dr. Krop’s testinony that Jones' nedical records contain a
"reference” to an abnormal EEG when Jones was two nmonths old (TR
1739). Just what the abnormality mght have been we do not know.
Wiet her any abnornality was permanent, we do not know. Whet her
brain damage, if any, caused or contributed in any way to any
| earning disability Jones mght have, we do not know (TR 1739-40).
VW do know that when Dr. Krop initially interviewed the defendant,
he thought himto be an "intelligent young man" (TR 1755). W also
know that even though he now considers that opinion a ‘mstake" (TR

1756), he does not even now consider Jones to be mentally ill, or
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psychopathol ogical, or emotionally disturbed, or psychotic (TR
1755, 1757). Jones lived on his own, and his denonstrable crimna
maturity and crimnal history of theft and gun possession offenses,
in both New Jersey and Florida, support the trial court's rejection
of this mtigator.

As for the substantial inpairnment mtigator, Jones contends

that the trial court relied upon the "technicality" that Dr. Krop

referred to Jones' | npai rments as  “"significant" instead of
"substantial." IBA at 70.  However, although Dr. Krop said that
Jones' intoxication the evening of the crime coupled with his |ow

intelligence could have caused "significantly inpaired judgnment"
(TR 1742-43), he never testified that any inpairment in Jones
ability to conform his conduct to the requirenents of the |aw woul d
be "significant" or "substantial" (TR 1743, 1749). Mor eover, Dr.
Krop acknow edged that his information about Jones' degree of
intoxication came, at least in part, from Jones hinself (TR 1749).
The State presented considerable evidence, however, establishing
that, although Jones had been drinking the evening of the nurder,
he was not intoxicated.  The record supports the trial court's
conclusion that Jones was not substantially inpaired. As the tria

court found, "the evidence denonstrated that this defendant was in

control of his faculties as he planned and executed a robbery, shot
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the intended robbery victim escaped from the scene of the crine
and had the presence of mnd to dispose of the nurder weapon" (R
396). The rejection of intoxication as a mtigator was not error.

Garcia v. State, 644 So0.2d 59, 63 (Fla. 1994) (“the trial judge

could properly find from the evidence that there was insufficient
evidence of intoxication to establish that as a mtigating

factor"); Johnson v. State, 608 So.2d 4, 13 (Fla. 1992) (*While

voluntary intoxication or drug use mght be a mitigator, whether is
actually is depends upon the particular facts of a case.").

As for Jones' low IQ although Jones has peppered his brief
wi th nunerous suggestions that he is nentally retarded, it is clear
that he is not. Moreover, while sone of his abilities, as neasured

in IQ and achievenment testing, are very low, others are in the |ow

average range (TR 161, 165, 167). His artistic abilities
apparently are above average (TR 1722). None of these tests,
however, measure a person's street smarts (TR 173-74).
Furthernore, it is widely known that factors |ike economc

di sadvant ages and poor school attendance, along with a | ack of
motivation, can adversely affect test scores and their accuracy in
measuring a person's true intellectual abilities (TR 174-75).
Jones' own witnesses denmonstrated that he was capable of handling

responsibility, maintaining relationships with famly and friends,
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counseling others, and participating in social activities (TR 1639-
1717). H's owm witnesses were of the opinion that Jones has never
had any difficulty understanding the difference between right and
wong, or in conformng his conduct to the requirenents of the |aw
(TR 1666-68, 1673-74, 1675, 1688-90). Even Dr. Krop could not
testify that Jones' nmental abilities contributed significantly to
this crime (TR 1757-58). The trial court did not err in rejecting
the proposed nental mtigation.

As for the famly history, although his mother was on welfare
for a short period of tine, she was enployed nost of the tine, even
working two jobs if she hadto (TR 1632). She and her children
always lived close to her nother (and sonetines with her) (TR 1628,
1633) . Jones had little contact with his father while he was
grow ng up, but, as the trial court found, Jones had the advantage
of “an extrenely close, warm and caring famly environment"” (R
398). In addition, despite the |ack of excess noney, Jones'

artistic talent was encouraged and facilitated by the church and

his school. Jones was not obstructed in his ability to obtain art
supplies; he sinply rejected the opportunity to excel in art ‘in
favor of a life of crime" (R 398). The trial court did not err in

concluding that the "purported disadvantaged childhood of the

defendant is a nere excuse and subterfuge" (R 398). Joneg V.
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. State, 652 So.2d 346, 351 (Fla. 1995) (where defendant's nother was
unable to care for him but left himin the care of relatives who
could, "court did not abuse its discretion by refusing to find in
mtigation that Jones was abandoned by an al coholic nother");

Sochor v. State, 619 So.2d 285, 293 (Fla. 1993) (“*Deciding whet her

such famly history establishes mtigating circunstances is wthin

the trial court's discretion."); valle v. State, 581 So.2d 40, 48-

49 (Fla. 1991) (trial court properly weighed and rejected evidence

of dysfunctional famly and abusive childhood as mtigating
factors).

Jones al so conplains about the rejection of his good character

. evi dence. The trial court described his conduct as "not

extraordinary" or ‘remarkable,” but only what one would expect of

a family nenber, and therefore not entitled to mitigating weight (R

398). This finding was not error. Zeisler v. State, 580 So.2d

127, 130 (Fla. 1991) (not error to conclude that defendant's
character was ‘no more good or conpassionate than society expects
of the average individual") . The evidence, noreover, primrily
related to Jones' behavior as a child. His prior crimnal record
belies any claimthat he has denpnstrated good character as an
adult, and it is within the court's discretion to determne that a

. def endant's good behavior as a child does not mtigate an

83




aggravated nurder. Francis v. State, 529 So.2d 670, 673 (Fla.

1988) .

As for the claimof renorse, the trial noted that Jones
initially denied any involvenent in the nurder and that, gsyen when
he admtted killing the victim he refused to name the person who

assisted him in disposing of the nurder weapon and nade the

"absurd" claimthat the killing was an accident (R 399). Based on

these factors, the court found that Jones' "purported renorse was

not genuine” (R 399) . Furthermore, his offer to plead guilty to

first degree nurder in exchange for a life sentence was viewed by
the court as a pragmatic attenpt to escape the ultimte sanction
for his conduct, and therefore was not entitled to mtigating
wei ght (R 399-400) .

After specifically addressing each of the proposed mtigators,
the trial court summed up its findings:

The court is aware that the death penalty is reserved for
only the npbst aggravated and least mnmitigated nurders.

There are two nerged aggravating factors in this case and
mtigating factors which have been addressed herein. The
mtigating factors, however, are given little or no
wei ght as outlined by the court. The court finds, as did
the jury, that the aggravating circunstances present in
this case outweigh the mitigating ci rcumst ances.

Furthernore either aggravating factor, standing alone,

woul d still outweigh the mtigating factors. [r 4001

As this Court has noted, there are ‘no hard and fast rul es
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about what nust be found in mtigation in any particular case
Because each case is unique, determining what evidence m ght
mtigate each individual defendant's sentence nust remain with the

trial court's discretion." Lucas v. State, 568 So.2d 18 (Fla.

1990). Accord, Atkins v. Sinsletarv, 965 F.2d 952, 962 (11th Grr.

1992) ("Acceptance of nonstatutory nmitigating factors is not
constitutionally required; the Constitution only requires that the
sentencer consider the factors.") .** The trial court carefully
considered all the evidence presented in nmitigation, along with all
of the nonstatutory mtigation proposed by the defense (R 425-32).
The decision as to whether amtigating circunstance has been
established, and the weight to be given to it if it is established,
are matters within the trial court's discretion. Bonifav v. State
21 Fla. L. Weekly s301 (Fla. July 11, 1996). So long as the trial
court considers all of the evidence, its "determ nation of |ack of

mtigation will stand absent a pal pabl e abuse of discretion.

Eoster v, State, 21 Fla., L. Wekly S324, 2327 (Fla. July 18, 1996).

2gee, al SO, Buyrger v. Kenmp, 483 U.S. 776, 794, 107 s.cCt.
3114, 97 L.Ed.2d 638 (1987) (quoting wWith approval 11th Crcuit's
observation that "mtigation may be in the eye of the behol der");
Tuilaepa v, California, us _ , _ 8.Ct. , 129 n.Ed.2d
750, 767 (1994) (Souter, J., concurring) ("refusing to characterize
anbi guous evidence as mtigating or aggravating is
constitutionally permissible").
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. Accord, Cook v. State, 542 So.2d 964, 971 (Fla. 1984); Hudgon V.

State, 538 So.2d 829 (Fla. 1989); Pope v. State, 441 8o.2d 1073,

1076 (Fla. 1983). This Court is ‘able to conduct an appropriate
proportionality review' in this case ‘pecause the order specifies
whi ch statutory and nonstatutory mtigating circunmstances the trial

judge found and the weight he attributed to these circunstances in

determ ning whether to inpose a death sentence.” Sins v. State, 21

Fla. L. Weekly 8320, S323 (Fla, July 18, 1996).

(c) The evidence denpbnstrates that Jones is not nentally
retarded, is not enotionally disturbed, has no significant
psychopathology or nental illness, has never been sexually or

. physical |y abused, and did not have a genuinely deprived chil dhood.
Jones armed hinself, went to a school to commit a robbery, and
while there nurdered an innocent, wunresisting 14 year old boy by a
deliberate and carefully ained shot to the head. The circunstances
include a single, weighty aggravator, balanced against little or
nothing in mtigation. The death penalty is neither excessive nor
di sproportionate for this offense, considering both the crine and
t he defendant.

ISSUE VI
THERE WAS NO | MPROPER VI CTI M | MPACT EVI DENCE OR ARGUMENT

. Al though Jones' caption to this issue seens to conplain about
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the introduction of victiminpact evidence, his argunent only
addresses the prosecutor's penalty phase argument. The real thrust
of Jones' argunent on appeal seems to be a lack of acceptance of
precedents by this Court and the United States Suprene Court
recognizing the admssibility of victim inpact evidence. If this
is the basis of his contention, it is without nerit. O course,
even if victiminpact evidence is admssible to sone limted
extent, a particular proffer mght violate the statute. However,
Jones does not argue that sone identifiable portion of the victim
I mpact testinmony in this case was admtted inproperly under the
statute. Absent any clue as to just what portion of the victim
I mpact testinony, if any, Jones is conplaining about, the State
will sinmply contend that victiminpact evidence was inproperly
admtted in accordance with § 921.141 (7), Fla. Stat. 1995, and
this Court's decisions approving the introduction of victim inpact

evidence in accordance with the statute. gtgte Archer V. \

673 so.2d 17, 21 (Fla. 1996); Wndom yv. State, 656 So.2d 432 (Fla.

1995).  The evidence was limted properly to evidence denonstrating
the victims wuniqueness as an individual human being and the
resultant loss to the comunity's nenbers by the victims death.

As this Court said in Bonifav.Vv. State, 21 rla, L., Weekly 5301,

$303 (Fla. July 11, 1996):
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Clearly, the boundaries of relevance under the statute
i ncl ude evidence concerning the inpact to famly menbers.
Fam |y nenbers are unique to each other by reason of the

relationship and the role each has in the famly. A |gsg
to the famly is a loss to both the community of the
famly and to the larger community outside the famly.

Therefore, we find this testinony relevant.

As for the prosecutor's closing argunent, the State has noted
previously that there was no objection (g any portion of the
prosecutor's closing argunent, other than that Jones renewed his
previous objection to the introduction of victim inpact evidence
(TR 1522 et seq.). If Jones is contending that, having introduced
victim inpact evidence, the prosecutor mmy not argue it at all,
then the State would respond that § 921,141 (7) specifically
aut hori zes argunent on victiminpact evidence: '"the prosecution may
i ntroduce, and  subsequently ar gue, victim inpact evi dence"

(enphasis supplied) . See also, Payne v. Tennessee, 501 U S. 808,

827, 111 s.cCt. 2597, 115 L.Ed.2d 720 (1991) (in light of latitude
given to defense counsel to argue mtigating evidence reflecting on
the defendant's personality, Court rejected view "that a State may
not permt the prosecutor to simlarly argue to the jury the human
cost of the crime of which the defendant stands convicted"). | f
Jones is conplaining about specific portions of an otherw se

perm ssible argument on the subject of victim inpact, the State

woul d respond that, since trial counsel failed to object to any

88




portion of the prosecutor's sentencing phase closing argument,
Jones is procedurally barred from conplaining now.
This issue is procedurally barred and also wthout nerit.
LSSUE IX

THE TRI AL COURT DI D NOT ERR | N DENYI NG CERTAI N JURY

| NSTRUCTI ONS REQUESTED BY DEFENSE COUNSEL; THESE REQUESTS

El THER WERE NOT PROPER, OR WERE COVERED BY THE STANDARD

| NSTRUCTIONS THE COURT DID G VE

Citing no authority whatever, Jones conplains about the
failure to give various jury instructions. These instructions were
properly deni ed. The State will respond briefly.

As Jones' own witten request acknow edged, under precedents
from this Court and the United States Supreme Court, he was not
entitled to a jury instruction that the jury nust agree unaninously
on one theory of first degree nurder (R 294).

Jones' trial counsel also acknow edge at the sentencing phase
charge conference that "there is no question that what we're asking
you to do is in sone cases contrary to the law' (TR 1496). The
instructions delivered by the trial court (TR 1791- 95) correctly
and properly instructed the jury on the law. The State would note
that the trial court did instruct the jury that the court would

give "great weight" to the jury's recommendation (TR 179%91), that

the aggravating circunstances the jury could consider were |limted
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to pecuniary gain and robbery, and that, if the jury found both,
the aggravators would nerge and be considered as "only one
aggravating circunstance rather than tw" (TR 1792).

Furthernmore, at the request of defense counsel, the Court also
specifically instructed the jury, before the victim inpact
W tnesses testified and then again as a part of the court's final
jury instructions, that the victim inpact testinony it heard about
Jeff Mtchell ‘is not an aggravating circunstance and cannot be
considered by you as such in advising the court as to what
puni shment  shoul d be inposed upon Omar Jones" (TR 1593, 1598,
1792).

The instructions requested by the defense either were not
proper or were covered adequately by the instructions the trial
court gave to the jury. There was no error.

1SSUE X

THE PRETRI AL MOTI ONS AT | SSUE HERE WERE DEN ED PROPERLY

Here, Jones conplains of the denial of a laundry list of
pretrial notions. These notions raise various constitutional
attacks on Florida's death penalty statutes and procedures (sone of
which, i.e., the constitutionality of the CCP and HAC aggravators,
have no bearing whatever on this case), and are the kind that

repeatedly have been found nmeritless. As for the request for
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individual and sequestered voir dire, the State has noted
previously that this request was granted with respect to any and
all jurors who had any know edge about the case, As for the notion
to prohibit inpeachment of the defendant by prior crimnal
convictions, the record shows that no evidence of Jones' prior
crimnal convictions was presented to the jury. Nor was any
Wlliams rule evidence presented in this case. Finally, as defense
counsel acknow edged, the notice of waiver of the mtigating
circunstance of no prior crimnal history required no ruling by the
trial court (TR 307).

The State already has addressed Jones' al | egati ons of
prosecutorial msconduct and bad faith, as well as the issue of the
proportionality of Jones' death sentence. There is no need to

repeat these arguments.

This issue presents nothing of merit.
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ONCL
VHEREFORE, for all the foregoing reasons, the State
respectfully asks this Court to affirm the judgnment below in all
respects.
Respectfully submtted,
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